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ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



SWARTS V. FOURTH NAT. BANK OF ST. LOUIS. 

rcircult Court of Appeals, Eighth Circuit July 21, 1902.) 

INo. 1,695. 

t . Bankbdptct—Pkbfbrencb— Définition. 

Section 60a furnlslies the légal and controlling définition of the préfér- 
ence specifled in section 57g and otlier parts of the bankrupt act of 1898. 

2. Samb— Tbst. 

The test of a préférence is the payment, out of the bankrupt's estate, 
of a larger percentage, of the claim of a creditor than other creditors 
of the same class receive from that estate, and it Is not whether or not, 
in View of the obligations of sureties to pay the claim, the payment 
beneflted the preferred créditer. 

8. Same— Paymknt on Indorsed Kotes Constitotes. 

Payments by the bankrupt, while insolvent, within four months prior 
to the filing of the pétition in bankruptcy against him, upon his in- 
dorsed notes, which the indorsers would hâve paid if he had not, con- 
stitute a préférence, whether the creditor preferred derived any benefit 
from thèse payments or not. 

4. Same — Surbbndbr. 

A creditor who has several claims of the same class, upon one of 
which he has received a préférence, must surrender the préférence before 
any of his claims can be allowed. 

5. Same— Status at Date dp Filing Pétition Fixes Creditobs' Rights. 

The status of their claims at the time of the filing of the pétition in 
bankruptcy fixes the rights of the creditors to share in the estate of the 
bankrupt, under the bankrupt act Of 1898. 

6. Same — Classes of Creditors. 

The meaning of the term "class" in the bankrupt act should be de- 
rived, and the classification of creditors tbereunder should be made, 
from the provisions of that act. 

7. Same— Test of Classification of Creditors. 

The test of the classification of creditors under the bankrupt act of 
1898 is the percentage of their claims they are entitled to draw out of 
the estate of the bankrupt, and not the relations of the creditors to 
parties other than the bankrupt. If they are entitled to receive the 
same percentage, they are in the same class; if différent percentages, 
in différent classes. 

T 4. See Bankruptcy, vol. 6, Cent. Dig. § 500. 
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8. 8aME— CREDIT0R3 WiTH AND WlTHOCT PERSONAL SeCURITT IN SaME ClASS. 

Oredltors whose claims are secured by the Indorsement or guaranty 
o£ one or more third persoil» are px t^te ga^ne class as tliose wliose elalms 
are not thus secured, when thé/aré eùtltlea to draw eut of the bank- 
rupt estate the same percentage on thelr claims. 

9. Bamb — Préférence— .Ci»A,asBS. 

A bank whlch helat^è^éëlrlës of notes of a barikrupt, one for $35,000, 
secured by two insolvent accommodation makers, and one for $25,000, 
secured by four accommodation makers, eome of whom were solvent, 
recelved payments on the latter séries, to the amount of $14,600, from 
the bankrupt whlle he was insolvent, and wlthln four months of the 
4llri|i^0^ tfae pétition iiîfjJankruptcy agfflnst bim. ffeW, the bank -was 
In the sàmë class of crei^ltors as holder of thé second séries of notes 
as It was as, holder or tme flrst serlea, and its clalni, based upon the 
flrst séries, was not allowable unless It surrendered the préférence It 
recelved by the payments upon the second séries. 

10. Same— Disqualification or Claim bt Préférence. 

The disqualification of a clalm for allowance created by a préférence 
inheres in, and follows every part of, the clalm, whether retalned by 
the credltdr or transferred to anothèr, untll the ipref erenee is surrendered. 
After .tie banji had recelved the $14,600 on the notes for $25,000, the 
sol veut aècoinmodatloû makers paid the balance remalnlng due upon 
them. Held, both the accommodation makers' clalm for the $10,400, 
and interest, whlch they pald, and the bank's clalm for the $35,000, 
were dl^qualifled for allowance untll the $14,600 was surrendered to the 
trustée 6t the bahkrupt ©State. 

11. Same— Préférence— Sdrrender. 

If the bank surrenders the $14,600, It will become entltled to the al- 
lowandè of Its Clalm .for $60,000 in fuU, and the solverit accommodation 
inakei^ wlU te entltled to the allowance of no clalm for the $10,400 and 
interest whlch they hâve pàid. 

18. Samb— Stjreties— DiscHAROB— Acckptanob: from Their Principal and 
Subséquent Surrbnder by Their Crbditoh of a PREyBRENCB Do Not 
DiscHARGBi Sdreties. 

Accommodation makers, indorsers, or suretles upon the obligations of 
an insolveiit debtor atç not dlscharged from liability to pay them by 
the innocent acceptance. by their creditor, of payments thereon by the 
debtor, whlch the créditer is subsequently required to, and does, sur- 
render to the latter's trustée In bankruptcy as a condition of the allow- 
ance of its clalm under section 57g of the bankrupt act ôf 1898. 

18. Bame— Qrbditor Holding Claim Partlt Paid bt Surbtt Mat Provb in 
Pull. 

A creditor who holds the obligations of a bankrupt which hâve been 
partly paid j)y an accommodation maker, an indorser, or a surety, may 
prove and hâve hls clalni ajlowçd, agalnst the estate of the bankrupt, 
for the full amount owin^ by tbe bankrupt on the obligations. If the 
aivldends on those obligations, plus the amount prevlously pald by the 
surety, amount to more than the obligations, the créditer will hold the 
surplus in trust for the'siirety, 

(Syllabus by the Cîourt.) 

, Appeal from the District Court of the United States for the Eastern 

District of Missouri, i 

On February 6, 1900, the Slegel-Hillman Dry Goods Company, a corpora- 
tion, was adjùdged a bankrupt on the pétition of its creditors, which was 
fllèd on December 30, 1899. Four months before the flliiig of the pétition, 
the Fourth National Bank of St. Louis held a clalm of $60,000 agalnst this 
corporation, whlch was evtdenced by a séries of promissory notes signed by 
the Company, and indorsed by H. A. Loeb and B. Hlllman, which amounted 
to $35,000, and by another séries of promissory notes signed by the corpora- 
tion, and indorsed by H. A. Loeb, B. Hlllman, L. Kegenstein, and F. Slegel 
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& Bro., which aggregated $25,000. AU the Indorsements were placed upon 
thèse notes before they were discounted for the accommodation of the cor- 
poration, and for the purpose of giving crédit to the notes, so that tbe In- 
dorsers stood in the relation of makers to the bank, and of accommodation 
makers or sureties to the dry goods company. Wlthin four months preceding 
the fliing of the pétition in bankruptcy, the dry goods Company, while It was 
insolvent, paid to the bank, which dld not hâve reasonable cause to belleve 
that it was intended thereby to give a préférence, the sum of $14,600 upon 
some of the notes which were indorsed by Siège! & Bro. On February 21, 
190O, Siegel & Bro. paid the $10,400 and Interest which remained unpaid 
upon the notes which they had indorsed, and subsequently proved up this 
payment as a claim against the estate of the bankrupt. The bank proved 
its claim against the bankrupt's estate for $35,000 and Interest, based upon 
the notes which had been indorsed by Loeb and Hillman, but which dld not 
bear the naœes of Kegensteln or Siegel & Bro. The trustée moved to ex- 
punge the daim of the bank unless it surrendered the $14,600 whleh it had 
received from the estate of the bankrupt within four months preceding the 
filing of the pétition. The référée granted the motion. The district court 
reversed this décision, and directed the référée to deny the motion. From 
the decree to this efCect, the trustée has appealed to this court. 

David Goldsmith (A. L. Abbott, on the brief), for appellant. 
Lee Sale (M. N. Sale, on the brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

May a creditor of a bankrupt whose claim is evidenced by numer- 
ous promissory notes secured by différent indorsers or accommoda- 
tion makers accept from the insolvent, within four months of the filing 
of the pétition in bankruptcy against him, payment in part of the 
notes secured by the solvent indorsers, and then obtain the allow- 
ance of that portion of his claim against the bankrupt upon which the 
solvent indorsers were not liable, without a surrender of the payment 
he has thus obtained? This is the primary question which this case 
présents. 

No one can become familiar with the bankrupt law of 1898 without 
a settled conviction that the two dominant purposes of the framers of 
that act were : (l) The protection and discharge of the bankrupt ; 
and (2) the distribution of the unexempt property which the bankrupt 
owned four months before the filing of the pétition in bankruptcy 
against him, share and share alike, among his creditors. Ail the 
earlier sections of the act are devoted to the security and relief of the 
bankrupt, and, when the distribution of his property is reached, the 
provisions relating to it are ail drawn from the standpoint of the in- 
solvent, and not from that of his creditors. The rights and privilèges 
of the bankrupt, and the equal distribution of his property, dominate 
every provision, while the rights, wrongs, benefits, and injuries of his 
creditors are always incidental, and secondary to thèse controlling pur- 
poses. Section 6pa contains the légal and controUing définition of the 
préférence speçified in section 57g and the other parts of the bankrupt 
act. 30 Stat. c. 541, pp. 562, 560; Kimball v. E. A. Rosenham Co. 
(C. C. A.) 114 Fed. 85, 7 Am. Bankr. R. 718, 719; Pirie v. Trust Co., 
182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171. But this définition of 



4 117 FEDERAL REPORTER^ 

à préférence was not written from the station of the creditor, but from 
that of the d'ebtor. It is not the act of the creditor, but the act of the 
debtor, which gives it,-^whiç;h produces it. The controUing thought 
is not the benefit or injury to the creditor, but the equal distribution of 
the property of the bankrupt among the holders ai the provable claims 
against hîm. 

It is coatepded that there was no préférence by the payment by the 
bankrupt of' the $14,600 to the bank on the notes, of its solvent in- 
dorsers, because the bank derived no benefit therefrom. It is said 
that the bank would hâve reçeîved the full payment of thèse notes 
from the indorsers of the bankrupt if nothing had been paid upon 
them by the corporation. The argument, assumes a fact which does 
not really exist, for the presumption always is that cash in hand is 
more valuable and useful than the legalHability of any party to pay 
it. But, if the bank had derived no benefit from this payment, its 
légal efïect would not hâve been dififerent. When the authors of 
paragra,ph,6oa prepared the légal définition of a préférence, they were 
neither considering nor dealing with' the promises, liabilities, payments, 
or acts of others than the bankrupt. They were treating of his prop- 
erty, and of the, claims ôf' his creditors against that property. The 
dominant purpose of the prohibition of a préférence was not to bene- 
fit or injure, or to prevent the benefit or injury, of any creditor or 
class of creditOrs, but to prevent the debtor frotti making any disposi- 
tion of his property which would prevent its equal distribution, — to pre- 
vent hiffl fronadoing anythirtg which would resuit in the payment out 
of his-property ôf ■ a larger perceritage upon any claim than others of 
the sarrie class would receive. The plain intention of congress, and the 
légal efïecti of the paragra:ph, were to make every transfer of any of 
thé insolvënt's property, by means of which a larger percentage would 
be paid out of his estate to àny creditor, or on any claim, than every 
othér creditor and every other claim of the same class would receive, 
a préférence to be surrendered Gr avoided under the other provisions 
of the statute. The meaning and efïect of section 6oa are the same as 
though it declared every transfer of his property by an insolvent to 
be a préférence which has the effect to "enable any one of his cred- 
itors to obtain â greater percentage of his debt" out of the property 
of the insolvent "than any other of such creditors of the same class." 
The test of a préférence, under the act, is the payment, out of the 
bânkrûpt's property, of a larger percentage of the creditor's claim than 
other creditors of the same' class receive, and not the benefit or injury 
to the creditor preferred. Marshall v. 1/amb, 5 Q. B. 115, 126, 127. 

Four months before the filing of the pétition in bankruptcy, the bank 
had a claim against the estate of the insolvent for $60,000. Within 
that four months, it recteived $14,600 out of his estate, so that, when 
the pétition in bankruptcy was filed, instead of a claim for $60,000 
against the insolvent, it'held $14,600 of his money, and a claim 
against him for $45,400. The statement of thèse facts is itself a dém- 
onstration tha* if thebaiik can retain this money, and procure the al- 
lowance of the balance of its claim, ît wiU receive a greater percentage 
of its debt out of the estate of the insolvent than other creditors of 
the same class who receive no such payments. The insolvent has in- 
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creased the funds of the bank $14,600, and it has diminished by $14,600 
the property to be distributéd among its creditors ; and it is the de- 
pletion of the estate, to pay a larger percentage upon one daim against 
it than others of the same class will receive, against which the provi- 
sions of section 6oa and section S7g are specifically leveled. The 
conclusion is irrésistible that the payment to the bank of the $14,600 
gave it a préférence over the other creditors of the bankrupt of the 
same class. 

It is, however, strenuously argued that, if the payment of this $14,- 
600 created a préférence, the bank should not be required to surrender 
it, because, after the adjudication in bankruptcy, Siegel & Bro., the 
Suivent indorsers, paid the $10,400 remaining unpaid on the notes 
which they had indorsed, and proved this payment as a part of their 
claim against the estate of the bankrupt, while the claim which the 
bank has presented consists entirely of notes upon which Siegel & 
Bro. are not indorsers. But how does the fact that, since the filing 
of the pétition in bankruptcy, the bank has assigned a portion of its 
claim to Siegel & Bro., by opération of law or otherwise, relieve it 
from its disability to prove any of its claim until it surrenders its 
préférence? The bankrupt act prohibits the allowance of any claim 
of a créditer who has received a préférence unless he has surrendered 
that préférence. "The claims of creditors who hâve received préf- 
érences shall not be allowed unless such creditors shall surrender their 
préférences." Section 57g. The unequivocal language and the un- 
questionable légal effect of this section are to prohibit the allowance of 
any claim of a créditer who has received a préférence, either upon that 
or upon any other claim he holds against the estate of the bankrupt, 
unless he has first surrendered his préférence. Strobel & Wilken Co. 
V. Knost (D. C.) 99 Fed. 409 ; Electric Corp. v. Worden, 39 C. C. A. 
582, 99 Fed. 400 ; In re Conhaim (D. C.) 97 Fed. 924 ; In re Rogers 
Milling Co. (D. C.) 102 Fed. 687; Collier, Bankr. (3d Ed.) pp. 318, 

319- 

under the act of 1898, the rights of claimants to share m the distri- 
bution of the estate of the bankrupt are fîxed by the status of their 
claims at the time of the fîling of the pétition in bankruptcy. Section 
63 ; In re Bingham (D. C.) 94 Fed. 796. The pétition in this case was 
filed on December 30, 1899. At that time the bank held a claim 
against the estate of the dry goods company for $45,400, $35,000 of 
which was evidenced by the notes of the bankrupt indorsed by L,oeb 
and Hillman, while $10,400 was evidenced by the notes of the bank- 
rupt indorsed by Loeb, Hillman, Regenstein, and Siegel & Bro. 
Siegel & Bro. were the only suivent indorsers. Our attention is 
hère challenged to a late décision of the circuit court of appeals for the 
Seventh circuit in Doyle v. Bank, 24 Nat. Corp. Rep. 406, 116 Fed. 
295, in which it is held that a créditer who holds a promissory note of 
the bankrupt, secured by an indorser, is in a différent class from one 
who holds the bankrupt's note without any indorser, within the mean- 
ing of paragraph 60a, so that the bankrupt may pay the former's note 
without creating any préférence which must be surrendered by the 
créditer before his claim based upon the unindorsed note can be al- 
lowed. This décision is cited te support the position that the bank 
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is in a différent çlass with its cl^im upon the $35,000, from that in which 
it is; with îtsclaîm for $10,400. It mlist be conceded that, if a creditor 
holding thé l^ankrupt's note with no indorser is in a difîferent class from 
orie holditig it with one indorser, one holding his note with two in- 
dorsers rnùst bé in à différent class from either of the others, because 
the third • note is marked by exactly the same différence from the 
second note as the second is from the first, thé différence of one in- 
dorser,-^whilé'thé différence betweeri the first note and the third note 
is twice as great. Nor, if it be conceded that a creditor with one in- 
dorser is in a différent class from one \v:ith no indorser, can it be suc- 
cessfuUy côntended that a idreditor with four indorsers, some of whom, 
are solyent, as is the ca^fin respect to the $10,400 hère in question, is 
in a différent class from o'ne with two indorsers who are insolvent, as in 
the case of the notes fûf $35,000 under considération. The character 
of the court which rendered this décision, the learning and ability of 
the judges whb compose it, and the great respect its opinions always 
command, ;have impelléd us to a careful considération of the conclu- 
sion it announces, and of the opinion which supports it. But their 
logical leffect is to créate such a multitude of classes of creditors, to 
sô conflisè the administration of that portion of the bankrupt law 
which tireats of préférences, and to open so plain a way to the nuUi- 
fication ôf paragraph 57g Of the bankrupt act, that we hesitate to fol- 
low them. îi a debtor may pay his indorsed paper within four months 
of the filîng of the pétition in bankruptcy against him, without creat- 
ing a preîéi-encè ôf the creditor so paid, that will bar the allowance of 
his. claim on open accùunt or on Unîndorsed paper, the way to pay- 
metits and tràttsfers by à bankrupt which will actually prefer creditors, 
but which will not fall under the ban of the bankrupt law, is plain and 
smooth. AU that the debtor needs to do, to évade the provisions of 
this act for tHe' suri-énder of préférences, is to give indorsed paper for 
the part of his debts which he proposes to pay, and the creditor may 
then receivè the actual, and escape the légal, préférence vrith impunity. 
We are not yet prepared to adopt a rule fraught with such consé- 
quences. 

While it is true that the bankrupt act does not define the word 
"class," nor in tei-ms statç what creditors are in the same class, it 
croates somè classes, and spécifies others, and it seems to us that the 
riiéaning of the word "çlàss" in the act should, if possible, be de- 
rived from the statuté. itself. Section 64, after directing the payment 
of certain expenses of administration, créâtes three classes of credit- 
ors, — parties to whom taxes atre owing, employés holding claims for 
certain wages, and those who, by the laws of the states or of the 
United States, are entitled to priprîty. Sections 56b, 57e, and 57h 
provide for the treatrnent and disposition of claims sécured by prop- 
erty, and of claims \yhicji hâve priority. The creditors who hold thèse 
varions claims, and the gênerai creditors of the estate, constitute the 
classes of creditors of which the bankrupt act treats. Now, if any 
one of thèse various classes is taken by itself and examined, it will be 
seen that each one of the creditors in the same class always receives the 
same percentage upon his claim, out of the estate pf the bankrupt, that 
every other creditor of his class receives. Where the estate is insuf- 



SWARTS V. FOUBTH NAT. BANK. 7 

ficient to pay the claims of différent classes in fuU, the classes receive, 
out of the bankrupt estate, différent percentages of their claims, but 
creditors of the same class receive the Same percentage. The test of 
classification is the percentage paid upon the claims out of the estate 
of the bankrupt. 

Hère, again, in considering this question of classification, it is well 
to bear in mind that this act was drawn îrom the station of the bank- 
rupt, and that its primary purposes were to relieve the bankrupt, and 
to distribute his property equally among his creditors. The test of 
a préférence, as vve hâve seen, is whether or not a transfer or pay- 
ment will hâve the effect to pay on one claim a larger dividend, out 
of the estate of the bankrupt than that estate will pay on other claims 
of the same class. It is its effect upon the equal distribution of the 
estate of thé bankrupt, not its effect upon the creditor, that déter- 
mines the préférence. The same dominant thôught controls and dé- 
termines the classification of the creditors. Those creditors who 
are entitled to receive out of the estate of the bankrupt the same per- 
centage of their claims are in the same class, however much their 
owners may hâve the right to collect from others than the bankrupt. 
Their relations to third parties, their right to collect of others, the 
Personal security they may hâve through indorsements or guaran- 
ties, receive no considération, no thought. It is the relation of their 
claims to the estate of the bankrupt, the percentages their claims are 
entitled to draw out of the estate of the bankrupt, and thèse alone, 
that dictate the relations of the creditors to the estate, and fix their 
classification and their préférences. 

Now take the case in hand, or the simpler case of a creditor who 
has one of the bankrupt's notes with a solvent indorser and another 
without any indorser. He is entitled to receive the same percentage 
out of the estate of the bankrupt on his indorsed note that he is on 
that which is not indorsed. It is true that he has the right to collect 
the former pf the indorser. But, if he does, the indorser may prove 
the note, and receive exactly the same percentage upon the claim that 
the original creditor would receive upon the note which was not in- 
dorsed. Section 57i. The two notes bear exactly the same relation to 
the estate of the bankrupt whether indorsed or not, — whether paid 
by the indorser or not, — and for this reason they and their holders 
stand in the same class. They are in the same class because it 
is the relation of the creditors, and their claims to the estate of the 
bankrupt, and not their relation to third parties, that détermines 
their rights, and fixes their status, under the bankrupt act of 1898. 
We are not persuaded that a creditor who holds an indorsed note 
of a bankrupt is in a différent class from one who holds his note 
without an indorsement, under section 60a of the bankrupt act, 
because the légal resuit of such a conclusion would lead to the créa- 
tion of new and numerous classes of creditors not specified in the 
bankrupt act; because that conclusion would open a plain way to 
évade the provisions of section 57g; because the définition of the 
term "class" as used in the bankrupt act should be derived from that 
statute itself ; and because the true test of the classification of creditors 
under that act is the percentage which, in the absence of préférences. 
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their daims arç «ntitle(} to draw;qut of the estate oî.fht bankrupt, and 
the holi^er of an unindbrsed note is entitled to the same percentage 
from the e^state as the hplder of an indorsed note. Creditors who, in 
the absejiçe of preferenc|es, are entitled, to receive the same percentage 
upon thèir claims out oï the estate of the bankrupt, are members of the 
samedis. Those whç>,ajre entitîed to différent percéntages are of 
différent ;çlasses. Thç restait îs tïiât the bank as holder tii the notes for 
$ipj40Q,i upon which thére wer^ four jndorsers, was in the same class 
as it wàSjfip the holdçr.of the notes for $35,000, on which there were 
but twq ^dorsers. On December 30, 1899, it had received a préfér- 
ence Cif $14,600, and it was forbidden to prove any part of its claim 
until it surrendered this préférence. 

Thèse, facts fastefied upon the entire claim of the bank an attribute 
of disqualification for/;iUqwance. The ban of the statute was upon 
the claim. The açt déclares that the claims of creditors who hâve re- 
ceived. préférences shall not be allowed unless the creditors surrender 
their préférences. This disqualification inheres in every part, every 
dollar, of the daim of the bank. The holder of this .claim could not 
qualify it for allowance hyi transferring the whole or a part of it to 
another, nor could Siegel & Bro. accomplish this resuit by paying the 
notes on which they , were indorsers, and becoming their owners by 
subrogation. Every part of the claim, whether retained by the bank 
or assigned to another, remained, and will remain, disqualifîed for al- 
lowance yntil the $14,600 whose payment constitutes the préférence is 
surrendered. The claim of the bank, therefore, must be expunged 
unless it repays to the trustée the $14,600 which it received from the 
insolvent within four months prior to the filing of the pétition in bank- 
ruptcy. 

The next question is what is the amount of the claim which may be 
allowed to the bank if it surrenders the $14,600? It is conceded that 
it may proye its ,$35,000, and the $14,600 which it received on the 
notes for $25,000, and repays tothe trustée. May it also prove, and 
receive a dividend on, the $10,400 that remained unpaid by the bank- 
rupt, but which was subsequently paid by the indorsers, Siegel & 
Bro.? Before anything was paid on the notes for $25,000 indorsed 
by Siegel & Bro., the latter were sureties for their payment by the 
bankrupt. Their contract was that they would pay them if their 
prindpal did not. If they had paid them, they could hâve recovered 
their amoupt ffom their principal, or could hâve proved them against 
his estate. Section 571. But the contract of the sureties was that the 
bank shotjilçl first be paid before they should receive anything from the 
principal debtor. When this contract was made, the bankrupt act of 
1898 wasiu; efïect, and the provisions of that act, so far as they were 
material to the obligations of the parties, became a part of their agree- 
ment. That statute provided that a préférence given to a créditer by 
an insolvent within four months of the filing of the pétition in bank- 
ruptcy against him should bar the allowance of any claim of the pre- 
ferred créditer unless he surrendered his préférence. The. act did not 
either directly or inferentially forbid the créditer to accept the préfér- 
ence, when, as in, the case at bar, he had no reasonable cause to be- 
lieve that the transfer was intended to give a préférence. The statute 
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permitted the giving and the receiving of the préférence, and gave the 
créditer the option to return it, and secure the allowance of his claim, 
or to retain it, and forego the dividend from the bankrupt's estate. 
The receipt of the préférence by the créditer was, therefore, neither 
malum prohibitum nor malum in se. In this state of the law and of 
their contract, the principal debtor, before the adjudication in bank- 
ruptcy, gave to the bank a préférence by the payment of $14,600 on 
the notes upon which Siegel & Bro. were accommodation makers, 
and after the adjudication the accommodation makers paid the bal- 
ance due, $10,400, and interest. Assuming that the bank pays the 
$14,600 back to the trustée, does the claim against the bankrupt estate 
for the $10,400 and interest, and the prospective dividend upon it, be- 
long to the bank or to the indorsers, Siegel & Bro.? This ques- 
tion involves another: Will the receipt of the $14,600 by the bank, 
and its subséquent return to the bankrupt estate, release the accom- 
modation makers, Siegel & Bro., from their liability to pay the bank 
this $14,600 upon the notes ? 

Under the bankrupt law of 1867, ^° Itgal or permissible préférence 
was required to be surrendered either absolutely or conditionally. 
Every préférence which fell under the ban of that statute was a fraud- 
ulent préférence, and every créditer who received and retained such 
a préférence forfeited his right to prove his claim, although the 
assignée recovered back the money or property thus transferred. 14 
Stat. 534, § 35; Cookingham v. Morgan, Fed. Cas. No. 3,183; Cur- 
ran v. Munger, Fed. Cas. No. 3,487; Fairbanks v. Bank (C. C.) 
38 Fed. 630, 634. In Bartholow v. Bean, 18 Wall. 635, 641, 642, 21 
L. Ed. 866, the question was whether the payment, by an insolvent, to 
the payée, who knew of the insolvency of the payor, of an overdue 
promissory note, on which there was a solvent indorser whose liability 
had been fîxed, constituted a fraudulent préférence under the act of 
1867. The suprême court declared that that act expressly forbade the 
créditer to receive such a payment, that its receipt constituted a fraud, 
and that the assignées were entitled to recever back the ameunt se 
paid. This was the enly question at issue, and the only question de- 
cided in that case. But there is a dictum of Mr. Justice Miller near 
the close of the opinion in Bartholow v. Bean, thrown in by way of 
argument, in thèse words : "While by receiving the money thé holder 
of the note makes himself liable to a judgment for the amount in favor 
of the bankrupt's assignée, and loses his right to recover either of the 
indorser or of the bankrupt's estate," — which seems to hâve led to a dé- 
cision to the efifect that the acceptance of such a payment by the 
créditer would discharge the indorser or surety. The dictum is no 
authority for such a conclusion, or for any conclusion, because thé ques- 
tion now under considération was not before the suprême court in 
that case, and does not appear to hâve been either considered or de- 
cided. The case which follows, and' rests upon this dictum, is In re 
Ayers, 6 Biss. 48, Fed. Cas. No. 685. It was a case in which the 
guarantors of a note, the original holder of which had forfeited his 
claim against the bankrupt's estate by accepting a fraudulent préfér- 
ence, were endeavoring to prove a claim based upon it. The court 
held: (i) That, as the claim on the note had been forfeited by the 
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original liplder^.itiVïfas larfeited by the, guarantors also; and (2) that 
the latt;erîi^ad:no d^itn'basçd uponthe note becaùse the acceptance of 
the frat((itîleErt.|ireferetj<ççi,:discharg£fd theni froni liîibility.as sureties. 
There isa.iiQth.er case iîiwhieh Mr. Justice Miller's dictum seems to 
hâve hadjinjBuenceî It "vvas decidedi by the suprême court of Ken- 
tucky, andig.fntitled Bank y. Coolie,: 76 Ky. 340, 344.; But that court 
held that tlie Greditor might hâve accepted the préférence, and still 
hâve held the surety liable if,it h^-d notified the surety of the offer by 
the debtor to inake the payment, and li^d accepted it on the advice of 
the surety: Thèse çasfs rest on the proposition that the acceptance 
of the préférence discharged the sureties because it was a prohibited 
act, — ^a fraudiiupoqthci bankrupt law of 1867. No décision of this 
question unde.r the bankrupt act of 1898 has been called to our atten- 
tion. There i§ a sentence in the opinion of the circuit court of appeals 
in Doyle v. Bank, 24 Nat. Corp. Rep. 406, 116 Fed. 295, to the eflfect 
that the acceptance of a: préférence by the payment of an indorsed note 
by the maker would discharge the indorser, but it isia statement made 
arguendo, withqwl citation of authorities, upon a question that was 
not before that court for décision, and it yvould not, we are confident, 
be consideredi either in that or in any other court a décisive ruling 
upon the question hère ^t issue. 

On the other hand, the suprême court of lowa, in Watson v. 
Poaguç, 4^ lotwa, 582, 583, announced what seems to be a more just 
and rational rulp, and held that the receipt of a préférence by a pay- 
ment of an' indorsed note, which was subsequently recovered by the 
assignée in bankf uptcy, would not constitute a payment of the note or 
a release of thg indorser. That court said : "It is true that the receiv- 
ing of the payment undersuch circumstances is called, in the bank- 
rupt act, açcepting la fraudulent préférence, but it was not an actual 
fraud, nor would it hâve been even a constructive fraud if an adjudica- 
tion in bankruptcy had not taken place upon a pétition filed within four 
months. Besides, whatever was dpne was not donc with intent to 
wrong the défendants, but rather to protect them. If plaintifï had 
declined to reeeive the payment, especially if Grifïîth was insolvent, 
the défendants might justly hâve çomplained. There was at least a 
possibility that 00 adjudication in bankruptcy would take place upon a 
pétition filed within four months. But it did take place, and now the 
■plaintifï asks relief, not against his own fraud, but because the payment 
which he properiy received bas been held, by reason of what afterwards 
transpiredi and under the peculiar provisions of the bankrupt law, to 
hâve been made to him in trust for ail the creditors of GrifEth. It is 
not impossible that the acceptance of a payment by a creditor from his 
-bankrupt debtor might mislead a surety of the debtor to his injury, but 
that, we think, would be the surety's misfortune rather than a ground 
ofdefense ina case likè this, wheré the creditor had acted in good faith 
towards the surety, and had been reasonably diligent to save him from 
loss. A sufety cannot be discharged where the creditor is without 
fault." 

In Pritchard V. Hitchcock; 6 Man. & G. 151, A. had guarantied 
the payment to B. of twoibills of exchange accepted by C. C. after- 
wards paid the amoutit cl the billsi to B. The assignées in bankruptcy 
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of C. recovered the money from B. as a fraudulent préférence. It was 
held that the payment did not satisfy the debt, and did not discharge 
the guarantor. 

In Petty v. Cooke, L. R. 6 Q. B. 790, 794-796, the défendant 
Cooke, for the accommodation of Steele, signed a promissory note 
with him for 100 pounds, payable to the plaintifï. Steele paid it in 
contemplation of insolvency, and the plaintifï innocently accepted the 
amount. Afterwards, Steele's trustées in bankruptcy recovered back 
the amount which the plaintifï had received in payment of the note as 
a préférence. The plaintifï then brought an action against the ac- 
commodation maker, Cooke, and he pleaded that the acceptance by 
the plaintiff of the payment which had been recovered back had dis- 
charged him from liability as a co-maker or surety. The court of 
Queen's bench held otherwise, and rendered judgment for the plaintifï. 
Judge Blackburn said : "Is there a.ny case which says that an inno- 
cent act unconsciously done discharges the surety? * * * The 
creditor accepted the money, which he had no right to refuse, and the 
acCeptance of which he had no means of knowing would injure the 
surety. He therefore did no act injurions to the surety, and the 
surety is not discharged." Judge L,ush said: "I am of the same 
opinion. The rule of law and equity with regard to the rights of a 
surety is the same. I do not entertain the slightest doubt that the act 
of the creditor which discharges the surety must be an act involving 
something inéquitable at the time it is done, and which interfères with 
the rights of a surety; an acceptance of money frofn the debtor, which 
the creditor thought at the time he accepted it was a good and valid 
payment, cannot, therefore, discharge the surety. The creditor, under 
présent circumstances, could not hâve refused to accept the money; 
its acceptance was an advantage, not an injury, to the surety." Judge 
Hannen said : "I am also of the same opinion. Lord Eldon puts it 
that the surety is discharged when the creditor has done anything 
which is 'against the faith of his contract.' How can it be against the 
faith of his contract for the creditor to do that which it was his duty 
to do, namely, to receive payment ? It turned out afterwards that the 
payment was not a good payment, and therefore the surety is not dis- 
charged." 

Thèse opinions are well grounded in reason, clear, and persuasive. 
They lead to just and équitable results, and they are exactly applica- 
ble to the facts of this case. The bank was guilty of no fraud or 
wrong when it accepted payment from the insolvent. The indorsers, 
as well as the bank, knew that any payments made upon the notes by 
the principal debtor were liable to be recalled as a condition of the 
allowance of the claim of the bank against its estate if the maker of 
the note was adjudged a bankrupt upon a pétition fîled within four 
months of the payments. Their contract was conditioned by this 
fact, and by the statute which called it into being. The acceptance 
of such payments was not forbidden by the moral or by the civil law. 
The bank did not know, and could not foresee, that the principal 
debtor on the note would become a bankrupt within four months from 
the payments. The holder of a surety's obligation may discharge it 
if he knowingly does any act to diminish his security or his oppor- 
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|upit3f to .^lîforce it, or,any act to increase his liability. But tHe ac- 
cept^nce df thèse payraents did none of thèse things. A refusai to 
accept therri might well hâve been held to be an act so likely to entail 
unnecessary loss upon the accommodation makers that it would dis- 
charge "jthem. But the Veceipt ot the money was an act of reasonable 
diligence, — ^ati act in the rational discharge of the duty of the bank to- 
wards tht sureties. It hoped and believed that the money it received 
woiild hè a payment upon the debt. If it returns it, no payment has 
beén iriade by the receipt of it. The debt remains unpaid because the 
money received tùrns out to be the property of the bankrupt estate, 
which the bank holds in trust for, ànd returns to, the estàte under the 
law. The; sureties are nof discharged by the payment and satisfaction 
of any part of the notés, because no payment and satisfaction were 
efifected. They are pot discharged by any act or négligence of the 
créditer, because it has been guilty of none which either increased their 
liability or diminished their security or their opportunity to enforce it. 
The only just and équitable conclusion is that the accommodation 
makers, indorsers, or sureties upon the obligations of an insolvent 
debtor are riot discharged from liatility to pay them by the innocent 
acceptance, by their creditor, of payments thereon from the insolvent 
debtor which the creditor is subsequently required to, and does sur- 
render to the lâtter's trustée in bankruptcy as a condition of the allow- 
ance of its çlaim under section 57g of the bankrupt act. 

The resuit is that, when the bank returns the $14,600, it will be the 
Gwner of the notes for $25,000 indorsed by Siegel & Bro., and will 
be entitled tô collect firom the estate of the bankrupt, and from Siegel 
& Bro. the $14,600 and interest which will still be due to it upon the 
notes. The cdntract of Siegel & Bro. was that they would pay thèse 
notes if the bankrupt did not. By that contract they are estopped 
from collecting or receiving anything upon or on account of them 
from the baijkrupt estate, which still owes the full amount of them, 
until the bank has received the $14,600 which is still due to it on the 
notes. In vjew of this state of the case, the bank may prove its claim, 
and that daim niay be àllowed for the full amount of the notes when 
it repays to the trustée thé $14,600. ' It has, however, received $10,400 
and interest upon them from Siegel & Bro. It is entitled to receive 
no more than the amount of the notes and interest. If, therefore, the 
$10,400, and thé dividends, il receives from the estate of the bankrupt 
upon thèse notes for $25,000, amount to more than the principal and 
interest oif the notes, it will hold the surplus in trust for, and must 
pay it over to, Siegel & Bro. 

A creditor who holds the obligations of a bankrupt which hâve been 
partly paîd by an accommodation maker, an indorser, or a surety, 
hiay prove his claim, and hâve that claim allowed against the estate 
of the bankrupt fpr the fuïl amount owing by the bankrupt upon the 
obligations, but if the dividends on that claim from the bankrupt es- 
tate, plus the amount paid by the surety, aggregate more than the 
entire amçunt ofthe obligations and jnterest, he holds the surplus in 
trust for the surety. In re Ellerhor^t, 8 Fed. Cas. 522, 523 (No. 4,381) ; 
Ex parte Talcott, Fed. Cas. No. 13,184, 2 Low. 320, 323; In re 
Bingham (D. C.) 94 Fed. 796; In re Heyman (D. C.) 95 Fed. 800; 
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Collier, Bankr. ,'3d Ed.) p. 321 ; Bank v. Pierce, 137 N. Y. 444, 447, 
33 N. E. 557, 20 L. R. A. 335, 33 Am. St. Rep. 751 ; In re HoUister 
(D. C.) 3 Fed. 452, 453; Downing v. Bank, 7 Fed. Cas. 1008, lOii 
(No. 4,046). 

The decree of fhe court below must be reversed, and the case must 
be remanded to that court with directions to make an order that the 
claim of the Fourth National Bank against the estate of Siegel-Hill- 
man Dry Goods Company be expunged unless, by a day certain, it re- 
turns to the trustée the $14,600 which it received from the bankrupt, 
with directions to so fix that day that, if the bank refuses to return 
this money, an opportunity may be subsequently given to Siegel & 
Bro. to do so before their claim is disallowed, and with further di- 
rections to allow the claim of the bank for the full amount of the 
principal of ail the notes, to wit, $60,000 and interest, in case it repays 
the $14,600, and to take such further proceedings not inconsistent with 
the views expressed in this opinion as may to the court seem meet and 
proper. It is so ordered. 



SWARTS V. SIEGEL et al. 

SIEGEL et al. v. SWARTS. 

(Circuit Court of Appeals, Eighth Circuit. July 21, 1S02.) 

Nos. 1,696, 1,697. 

1. Principal, and Surbty— Subrogation— Subety Who Pays Acqdireb No 

Bettbr Right than Formbb Holder of Claim. 

A surety who pays tlie debt of liis principal is subrogated to the rights 
of the holder of the claim which he pays, but he talîes it subject to its 
disqualifications and limitations. He acquires no higher or better rights 
than its prior holder. 

2. Bankruptct — Indobsbr or Surety Taking Up Preferred Claim — Rb- 

TOBN OF Préférence. 

An accommodation maker, indorser, or surety on the obligations of a 
banlirupt, who pays and talies them up after the principal debtor has 
given a préférence to the original holder thereon, is debarred from an 
allowance of a claim against the estate of the bankrupt either for the 
amount owing by the bankrupt upon the obligations or for the amount 
that the surety pald to take them up until the amount paid to the original 
holder in préférence Is returned to the estate of the bankrupt. 

8. Samb — Indorser or Surety for Bankrupt Is a Creditor. 

An indorser, an accommodation maker; or a surety on the obligation 
of a bankrupt Is a creditor under the act of 1898, and a payment on such 
an obligation by the principal debtor while insolvent to the innocent 
holder of the contract within four months before the flling of the pétition 
for adjudication in bankruptcy will constitute a préférence which will 
debar the Indorser, accommodation maker, or surety from the allowance 
of any claim In his favor against the estate of the bankrupt unless the 
amount so paid is flrst returned to that estate. 

4. Construction— Une QuivocAL Language not Subject to. 

There Is no safer or better settled canon of interprétation than that 
where language is clear and unambiguous it must be held to mean what 
It plainly expresses, and no room is left for construction. 

(Syllabus by the Court.) 

î 3. See Bankruptcy, vol. 6. Cent. Dig. §§ 265, 267. 
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Appeals froM tîie District Court of the United States for the Eastern 
District of MissQuri. 

David (joldsMth, for Swarts. 
Edward C. Eliot, for F. Siegel & Bro. 

Before SANl^ORN'andTHAYÈR, Circuit Judges, and LOCH- 
RENi District Judge. , 

SANBORN, Circuit Judge. Thèse are appeals from the decree of 
the district court directing' that the claim of F. Siegel & Bro. against 
the estâte of the Siegel-Hillman Dry Goods Company, a corporation 
and a bankrtiptj be disallowed unle&s the claimants repay to the trustée 
the sums of $14,600 aûd $5,219.63, which the court held to constitute 
préférences given, to the claimants which they were required to sur- 
renderwnder section 57g: of the bankrupt act of 1898. The claimants 
appealed ! from thja decree becauseit required them to restore the 
$14,600 and the $5,219.63 as a condition of the allowance of their 
claim. The trustée appealed from it because it did not require the 
claimants to repay to him $20,000 more as a condition of the allowance 
of their claim. , 

I. The préférence, amounting to $14,600, which the court required 
the claimants to repay, is the samé préférence^ and results from the 
same paystients, which the Fourth National Bank of.St. Louis has been 
required to surrender as a condition of the allowance of its claim 
against the estate of this bankrupt in Swarts v. Fourth Nat. Bank, 117 
Fed. I,' in which the opinion is filed herewith. Référence is made to 
the opinion in that case for a detailëd statement of the facts out of 
whicb this préférence arose, and for a discussion of the légal conclu- 
sions whiçh détermine the right's of the parties interested therein. 
They will not be repeated at length hère. It will sufifice to make a 
brief statement of the «alient facts which constitute this préférence 
and of the rules which détermine its disposition, and tointimate the 
order whiçh should be rna!de m thèse cases. 

Four mçnths prior toFebruary 6, 1900, when the dry goods com- 
pany was adjudicated a bankrupt, the Fourth National Bank of St. 
Louis held the promissory notes of this corporation for $25,000 upon 
which the claimants, p. Siegel & Bro!, had' iridorsed their names 
before the notes were idiscounted for the purpose of giving them 
crédit, so .tjiat they becaîne accommodation makers thereon. Within 
four months preceding the fîling of the pétition in bankruptcy, the dry 
goods company, while it' was insolvent, paid to the bank $14,600 
on some ôf thèse notes, atid the bank innocently received thèse pay- 
ments. On December 3q, 1899, when the pétition in bankruptcy was 
filed, the bank held a claim against the corporation for $10,600 and 
interest upon some of thèse notes which had been indorsed by the 
claimants, and for $35,000 upon other notes of the bankrupt which had 
not been ^b îndbrsed. After the adjudication in bankrtiptcy Siegel &: 
Bro. pSid $10,535.46, tte amount which remained due upon some of 
thèse notes which they had indorsed, and one of the items of their 
claim against the estate of the bankrupt is the amount which they so 
paid. Their claim conSisfs of varions items aggregating about 
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$35,000. The court below directed the disallowance of their daim 
unless they refunded the $14,600 which the bank had received on the 
notes which Siegel & Bro. had indorsed. 

The rights of creditors are fixed by the status of their claims when 
the pétition in bankruptcy is filed. A créditer who has received a 
préférence upon one claim against the estate of a bankrupt is thereby 
debarred from the allowance of any claim unless that préférence is 
first surrendered. When the pétition in bankruptcy in this case was 
filed the bank held a claim against the estate of the bankrupt for 
$10,400 and interest on some of the notes indorsed by Siegel & 
Bro., and that claim was disqualified for allowance unless the préf- 
érence of $14,600, which the bank had received from the dry goods 
Company, was surrendered. The disqualification of a claim for allow- 
ance created by a préférence inheres in and follows every part of 
the claim, whether retained by the original creditor or transferred 
to another, until the préférence is surrendered. The payment of the 
$10,400 and interest by Siegel & Bro., after the adjudication in bank- 
ruptcy, gave them no right to the allowance of the claim for this 
amount, based upon the notes which they took up, which the bank 
had not possessed before they made the payment.; The claim was 
disqualified for allowance in the hands of Siegel & Bro. until the 
$14,600 was repaid to the same extent that it was so disqualified in 
the hands of the bank. "Whenever a creditor, whose claim against 
a bankrupt is secured by the individual undertaking of any person, 
fails to prove such clàim, such person may do soin the creditor's 
name, and if he discharge such undertaking in whole or in part, he 
shall be subrogated to that extent to the rights of the creditor." Sec- 
tion 57i, Bankr. Act 1898. 

Subrogation is the substitution of one person or thing for another. 
Hère it is the substitution of one holder of a claim for another. But 
one who holds the rights or claims of another by subrogation takes 
them subject to the limitations and disqualifications attached to them 
în the hands of his predecessor.> He has no higher or better rights 
than those which the first holder possessed. Houston v. Bank, 25 
Ala. 250, 257, 258; Brandt, Sur. p. 462, § 316. As no claim pf the 
bank against, the estate of the bankrupt could be allowed until it re- 
paid the $14,600 which it had received upon this claim based upon the 
notes indorsed by Siegel &. Bro., so the latter hâve no claim against 
the bankrupt estate based upon thèse notes until the $14,600 is re- 
turned. 

In order to avoid this inévitable conclusion, Siegel & Bro. hâve 
not founded their claim for the $10,400 and interest upon the indorsed 
notes, but they présent it for $10,535.46 cash paid by them to take 
up the notes, and argue that they are not subject to the principle of 
subrogation, but that they are entitled to the allowance of their claim 
for this amount as for money had and received, regardless of the doc- 
trine of subrogation, upon the ground that they hâve paid a debt of 
the bankrupt at his request. This payment, however, was not made 
until after the adjudication in bankruptcy. It was made upon a claim 
that was disqualified for allowance unless the holder of it first re- 
turned to the trustée $14,600. If the bankrupt had made a request 
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ôf hîs #îébds to pay this ëlaim and thèy had complied with that re- 
quésti-atefi thé adjudication in bahkruptcy, thèse facts could not hâve 
transformed this demand from a daim for $10,400 and interest, which 
draws back into the estate $14,600 before it can be allowed, into a 
claim fof'thé same amouiit which would be entitlèd to allowance with- 
out any rfepayment. The fact is, however, that the bankrupt never 
inade any sttch request. The ônly request he ever made was made 
before the notes \vere diâttountëd, and it was that Siegel & Bro. 
would sigïJ them as accommodation makers. They did so, and there- 
by became liable to pay them. They hâve paid $10,535,46, and taken 
them up. Now, they either pàid this sum voluntarily or they paid it 
in discharge pî their liability as sureties on the notes. If they paid 
it voluntarily, they hâve no claim against the bankrupt or its estate for 
reimbursenaent. They were mère volunteiers. If they paid it in dis- 
charge of their liability 'as sureties, they cannôt escape the effect 
which the law invariably attathes to such a payment. They cannot 
escape the resuit that they haye not paid the debt of the bankrupt. 
They hàvè not discharg«d it frdm liability, but they hâve bought from 
its holder, thé bank, the claini bàsed upon thèse notes, which it held 
against thé bâîiîcrupt, stibject to ail its lilhitations and disqualifications. 
They haVe been éubi-ogated ^d limited to the Hghts of the bank in 
the coUeètton and enforcemient of the claim, and they hâve no légal 
demand tô the réimbursémëht of the ihoney théy havfe paid except 
throùgh the enforcement of'the claim which they hâve purchased from 
the bank, because under théiaw they paîd their money, not to relieve 
the bankrtlpt'frôm liability, but to buy the claim of the bank against 
it. A suféty who dischar gêé^iîs' liability by the payment of his princi- 
pal's debt does not thereby relieve the principal from liability to pay it, 
but he subrogates himsélf' tô the rights of the former owner of the 
claim and' stands în his shèesi Morgà'n v. Wordell, 178 Mass. 350, 
354. 59 I^- E. 1037, 55 L;,R. A. 33. In equity, and in bankruptcy, 
which is a brànch of equity, names and forms are unimportant where 
the truth îé évident. It is not màteHal that the sureties hère call their 
claim one for the money whîCh they hâve paid instead of a claiiu for 
the amount which the bankrupt owes upon thie notes. The fact is 
undi^pùted that they madë their payment m discharge of their liability 
as sureties upon the notes. ' Given that'fact, the làw fixes their rights. 
They hâve nô daim against the bankrupt or its estate for the money 
théy paid. Their only clailft'is for the amount the bankrupt owes upon 
the notes, and they take this claim subject tp its disqualification in the 
hands ôf-its former' holderi the bank. It cannot bë allowed until the 
préférence =6î $14,600, Aivhicli the insolyent debtor gave upon it, has 
bèèft' réètored tel the trustée; An accomihbdation maker, indorser, or 
sUrety on thé obligations bf a bankrupt, who pays them and takes them 
up âfter the prindpal debtiôr has given a préférence thereon to their 
original holder, cannot présent an alldwable claim against the estate 
of thé bankrupt feither for the amount owiiigby him upon the obliga- 
tions or for the âïnoûnt that'the surety paid to take them up, uniess 
the amount paid to give the préférence ÎS' first returried to the estate of 
the bankrupt. Bartholow v. Bean, 18 WâlL 635, 641, 21 L. Ed. 866; 
In re Sèhmeehel, 4 Am. Bankr. R. 719, 721, 104 Fed. 64; Landry v. 
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Andrews, 6 Am. Bankr. R. 281, 284, 48 Atl. 1036; In re Waterbury 
Furniture Co. (D. C.) 114 Fed. 255; In re Bingham (D. C.) 94 Fed. 
796; Morgan v. Wordell, 178 Mass. 353, 354, 59 N. E. 1037, 55 L. 
R- A. 33. 

There is another reason why Siegel & Bro. are not entitled to the 
allowance of their daim unless the $14,600 is repaid. It is that they 
were creditors of the dry goods company when that amount was paid 
to the bank. A créditer is "one who gives crédit in business trans- 
actions." Cent. Dict. p. 1341, tit. "Creditor." Siegel & Bro. gave 
crédit to the dry goods company in a business transaction. They 
signed its notes, became absolutely Uable to pay them, and thereby 
gave it crédit. If they had simply indorsed them, and thus become 
only contingently liable, the same resuit would hâve foUowed. One 
who loans his crédit to another is as much his creditor as one who 
loans his money to him. A creditor is "one who has the right to re- 
quire the fulfillment of an obligation or contract." Bouv. Law Dict. 
p. 435. An indorser, an accommodation maker, or a surety on an 
obligation of a debtor has a right to require the fulfillment of the obli- 
gation or contract of that debtor. " 'Creditor' shall include any one 
who owns a demand or claim provable in bankruptcy." Section i, 
subd. 9, Bankr. Law 1898. "Debts of a bankrupt may be proved and 
allowed against his estate which are (i) a fixed liability * * * (4) 
founded upon an open account or upon a contract express or implied." 
Section 63. Provision is hère made for the proof of two classes of 
debts, — ^those which évidence fixed liabilities of the debtor, and those 
founded upon contracts which évidence contingent or uncertain lia- 
bilities. The debt of a principal debtor to his indorser, his accommo- 
dation maker, or his surety before the latter has paid the obligation 
is a contingent liability founded upon contract, and falls directly within 
the terms and meaning of subdivision 4 of this section. To make 
assurance doubly sure, however, congress expressly provided that 
"whenever a creditor, whose claim against a bankrupt estate is secured 
by the individual undertaking of any person, fails to prove such claim, 
such person may do so in the creditor's name, and if he discharge such 
undertaking in whole or in part he shall be subrogated to that extent 
to the rights of the creditor." Section 571. An indorser, an ac- 
commodation maker, or a surety on the obligation of a bankrupt is 
a person whose individual undertaking secures the claim against the 
bankrupt estate of the holder of that obligation, and by the terms of 
this section he may prove that claim whenever the creditor fails to do 
so. The language is broad, comprehensive, and without exception. 
He has the same right to prove it before as after he discharges the 
obligation in whole or in part, and if he is an indorser he has the same 
right to make his proof before as after his liability ceases to be con- 
tingent and becomés fixed. The last clause of the paragraph, "and 
if he discharge such undertaking in whole or in part he shall be subro- 
gated to that extent to the rights of the creditor," neither limits the 
class who may prove their claims urtder this paragraph to those who 
hâve disçharged their undertakings entirely or partly, nor in any way 
restricts the class which the earlier portion of the paragraph permits 
to èstablish their demands against the estate of the bankrupt. On the 
117 F.— 2 
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otber hand, ît adds emphasis and certainty to the patent meaning of 
thé eài-iîèr" portion of the paragraph that the itidorser or surety may 
prbVèi tHe; cfaim in the naine of the holder bf the bankrupt's obligation 
wlienéver^the credJtor failis to do so, and before, as well as after, the 
surety digchçirges his undertaking, because, while such proof in the 
naiîie ôf 'tlie creditor Would send the diyidènds to the original holder 
of the daim, the latter portion of tlié paragraph adds the provision 
thàt if the isurety disCharg'es his undertaking he shall then be subro- 
gated tb thé rights of the original holder, and hence to the right to 
receiye thé dividends. Sections 571 and 63 (4) were obviously intended 
to prévent the injustice that would bé inflicted upon indorsers and sure- 
ties for the baîikrupt whetiever the holdèrs of their obligations should 
elect to make no proof of their claims' against the bankrupt estâtes, 
and to fely exclusively upon the liabiiities cif the 'suretiès if the latter 
were not a,lloWed to provè the claihîs. Thèse sections hâve accom- 
plished their purpose. The remedy they provided is as broad and 
comprehênsive as the evil, whîch they were passed to prevent, and an 
indorser or a surety has a provable daim against the estate of a bank- 
rupt, and is his creditor under the act of 1898 before, as well as after, 
his liabilîty bécômes fixed. 

An ihdprser, an accommodation makér, or a surety on the obliga- 
tioh ôf à Bàiikrupt is a creditor under the act of 1898, and a payment 
on such an obligation by the principal debtor while insolvent to thé 
innocent holder of the Contract withi'n four months before the filing 
of the jpetition for adjudication in b&kruptcy will constitute a préf- 
érence whichwilldebar the indorser, àccomm6da,tioH màker, or surety 
from thé âllbwaïice of any daim iil His favor against the estate of th« 
bankrupt urllesâ thé aiiiOilnt so paid îs first returned to that estate. 
Bànkr. Act 1898 (30 Stat. 544) §§ i (9), 571, 63a (ij 4); Landry v. 
Andrews, 6 Atn. Bankr. R. 281, 284, 48 Atl. 1036; In re Rea, 82 lowa, 
231,239, ,43 N, W. 78; Cutler v. Steele, 85 Mich, 627, 632, 48 N. W. 
631 ; Ditnnîgaq y, Steyens, 122 111; 396, 401, 404, 13 N. E. 651, 3 Am. 
St. Rep.:yto6;::ÂMv, Thdfnor, i Fëd. Cas. 220, 222 YNo. 103); Sill v. 
Solberg (Ç Ci) 6 Féd. iiÔS, 474, 477;' ëcammon v. Çole, 21 Fed. Cas. 
627, 628 (No, 12,432) ; Cçbkingham v. Morgan, 6 Fed. Cas. 454, 455 
(No. 3,183) ; In re Gersdii (D. C.) 105 Fed, 891 ; Bartholow v. Bean, 
18 Wail. 63S, iai L, Ed. 866; In re Wâterbury Furniture Co. (D. C.) 
IÏ4 Fed. 255.,,^,: ;:',^ ;',;,. 

This conclusibn haé hot been reached without a careful cômparison 
of the pertinent provisions pf sections 38 and 39 of the baftkrupt act 
of 1867 (1,4 ;ptat. 53S/536)j:Snd 3^ tboyghtful perusal of the Opinions 
in Singer Y. Sl(3^n, Fed,,,ÇasVNo. 12,899; Thomas y- Woodbury, 
Fed- Cas. îsTb. 1,3,916 ;:Çe3;h V, Laflin, Fed. Cas. No. 1,172; Corbett 
v..^Yoodwàrd.F,édiÇa^s^|Nb. 3,223^; y. Siegel (C. C.) 114 

E^d. tooï. Tjjjl|S,pbrti9^^^ labors, hqwevej-, has been fruitless 

cpiefly fprthe reason'ffaât' 'the language of the açt of 1898 uport this 
supject app,ç;air|§J;b. us tô be tpo plàin for exegesiè or interprétation. 
Àittempted jiid:jçial,CQnstrtjction of the uneqùiyocal language of a stat- 
qte or of.a .çoptrà'Ct .?eirves onlytôcréâtedoubt and tô, confuse the 
judgment, 'ijîiei'elis iib sàfér or better settted ;Canon of interprétation 
than that wjiéïi, language is clèàr and ûnambigiious it must be held to 
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mean what it plainly expresses, and no room is left for construction. 
Knox Co. V. Morton, 15 C. C. A. 671, 673, 68 Fed. 787, 789; Railway 
Co. V. Sage, 17 C. C. A. 558, 565, 71 Fed. 40, 47; U. S. v. Fisher, 2 
Cranch, 358, 399, 2 L. Ed. 304; Railway Co. v. Phelps, 137 U. S. 528, 
536, II Sup. Ct. 168, 34 L. Ed. 767. 

The accepted and customary définition of the term "creditor," its 
définition in the act of 1898, the clear terms and patent meaning of 
the provisions of that act upon the subject under discussion, the bet- 
ter reasons and the greater weight of authority, ail converge to estab- 
lish and sustain the conclusion that an indorser, an accommodation 
maker, Or a surety for a bankrupt is his creditor ; and the resuit is that 
whether we are governed by the gênerai définition of the term, or by 
the spécifie provisions of the statute, Siegel & Bro. held a prova- 
ble claim against the estate of the dry goods company, and were its 
creditors when the $14,600 was paid to the bank; and as that pay- 
ment depleted the estate, and its enforcement will enable Siegel & 
Bro. to obtain a larger percentage of their claim out of the estate 
of the bankrupt than other creditors of the same class will receive, 
their claim against the estate cannot be allowed unless the $14,600 is 
first returned to the trustée. 

2. In ail essential respects the facts which condition the alleged 
préférence of $20,000 are the same as those which control the préf- 
érence of $14,600, which has already been considered. Four months 
before the filing of the pétition in bankruptcy the Corn Exchange 
Bank of New York held the promissory notes of the bankrupt for 
$37,500, upon which Siegel & Bro. had indorsed their names be- 
fore the notes were discounted, to give them crédit, so that they were 
in reality accommodation makers. Within four months before the 
filing of the pétition the dry goods company, while insolvent, paid 
to this bank $20,000 upon some of thèse notes. Thèse payments left 
two of the notes, one for $10,000 and one for $7,500, unpaid. After 
the adjudication in bankruptcy Siegel & Bro. paid and took up thèse 
notes. One of the items of their claim is for cash paid to the Corn 
Exchange Bank of New York to take up thèse two notes. The ob- 
jection to their claim is that it was disqualified for allowance unless 
the $20,000, which was paid to the Corn Exchange Bank within four 
months of the filing of the pétition in bankruptcy upon notes of the 
bankrupt of like character which had been indorsed by Siegel & 
Bro., is first returned to the trustée. On the day when the péti- 
tion in bankruptcy was filed the Corn Exchange Bank held a claim 
against the estate of the bankrupt for $17,500. This claim was dis- 
qualified for allowance by the fact that this bank had received a préf- 
érence of $20,000 within four months of the filing of the pétition in 
bankruptcy. The subséquent payment by Siegel & Bro. of the 
$17,500 owing upon this claim and its transfer to them did not free it 
of this disqualification. It was no more allowable in their hands with- 
out the return of the $20,000 than it was in the possession of the 
bank. The court below should hâve disallowed the claim unless 
Siegel & Bro. first restored the $20,000 which had been paid upon 
it within four months of the filing of the pétition in bankruptcy. 

3. The alleged préférence of $5,219.63 arises out of this state of 
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facts: ; On Octobèr 24, 1899, a broker or his customer held a promis- 
sory note for $5,219.63 made by the dry. goods company, payable to 
the ordeï of Siegel & Bro., and ipdorsed by them, which fell due on 
October as, 1899. By agreement between the dry goods company 
and Siegel& Bro. this note was paid by the dry goods company in this 
way: On October 24, 1899, the corporation sent from St. Louis to 
Siegel & Bro. at Chicago its three checks, — one for $2,000, dated 
October 24, 1899; one for $1,619, dated October 28, 1899; and one 
for $1,600.63, dated November i, 1899; and requested permission 
to drawupon Siegel & Bro. for $5,219.63 to pay the note. On Octo- 
ber 25, 1899, the dry goods company drew a draft on Siegel & Bro. 
for the amount of the note, deposited it with a bank in St. Louis to its 
own crédit, and paid the note with the proceeds of the draft. On the 
next day, October 26, 1899, the draft was paid by Siegel & Bro. at the 
Union National Bank in Chicago. On that day, October 26, 1899, 
the check for $2,000, dated October 24, 1899, was paid at the Fourth 
National Bank in St. Louis. On October 30, 1899, the check for 
$1,619 wàs paid at the same place, and on November 2, 1899, the third 
check, fot $1,600.63, was paid in the same way and at the same bank. 
The référée and the court below both held that the efifect of this trans- 
action was to create an indebtedness from the dry goods company to 
Siegel & Bro. on October 25, 1899, when the draft was deposited and 
its proceeds applied to the note, which was sùbsequently discharged by 
the payment of the checks of the dry goods company on October 26th, 
October 30th, and November 2d, respectively. It is earnestly contend- 
ed that the check for $2,000 was practically paid at the same time with 
the draft, and hence that its payment constituted no préférence. The 
efïect of the transaction, however, was that the dry goods company 
received the amount of this and ail the other checks by means of its 
deposit of the draft in its bank at St. Louis one day before it paid its 
check for $2,000. From the time it received that money, on October 
25th, until it paid its check, on October 26, 1899, it was indebted to 
Siegel & Bro. in the full amount of the draft. This indebtedness was 
subseqùentlyi discharged by the payment of the checks. There is no 
doubt that, the payment oî the two checks of the later dates gave a 
préférence to Siegel & Bro. upon their claim for the money which they 
advanced upon the draft. The presumption is that the opinion of the 
refer.ee and. of the court below relative to the efifect of the use of the 
check of earlier date is correct, and, while the question may be sus- 
ceptible of some doubt, it is our opinion that there was no error in this 
conclusion. ^ 

The resuit is that the claim of F. Siegel & Bro. against the estate 
of the bankrupt cannot be lawfully allowed unless before its allowance 
thé claimants pày to the trustée in bankruptcy $20,000 and $5,219.63, 
nor unless* the sum of $14,600 is paid back to the trustée either by the 
Fourth National Bank of St. Louis or by Siegel & Bro. In the case 
of the Fourth National Bank this court has directed that the claim of 
the bank be disallowed unless, within a time to be fixed by the court 
below, that bank repays to the trustée this sum of $14,600, and that in 
case it repays this amount its claim be allowed for the entire $25,000 
evidenced by the notes indorsed by Siegel & Bro. If the bank repays 
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this sum, the daim of Siegel & Bro. must be diminished by the sum of 
$10,535.46, which they daim to hâve paid upon their indorsed notes 
held by the Fourth National Bank. The orders should be so drawn 
that, in case the Fourth National Bank refuses to repay the $14,600, 
an opportmiity may be given to Siegel & Bro. to prove their daim for 
this $10,535.46 as well as the balance of their daim, and to repay the 
$14,600 before their claim is disallowed. The decree which is chal- 
lenged by thèse appeals is reversed, and the case is remanded to the 
court below, with directions to enter orders and take further proceed- 
ings herein not inconsistent with the views expressed in this opinion 
and in the opinion in the case of Swarts v. Fourth Nat. Bank, which 
is filed herewith. 
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(Circuit Court of Appeals, Ninth Circuit May 5, 1902.) 

No. 752. 

1. JUBISDIOTION OF FBDKBAIi COUBTS— DlVERSITY OF ClTIZENSHlP— SuiT BT AS- 
SIGNEE. 

A fédéral court Is wlthout jurisdlction of a suit on a cause of action 
existing in favor of a partnershlp, brought by one partner In hls own 
right and as assignée of the interest of his copartner, unless the bill 
shows that the citlzenship of the assigner is such that the suit mlght 
hâve been malntained In that court by the finn. 

8, SAME— JURISDICTIONAL AVERMBNTS— NeCESSAKY PaBTIBS. 

Plaintiff and another contracted as partners to do certain worli in the 
construction of a railroad as subcontractors. By a contract between 
themselves, previously made aud known to the principal contractor, it 
was agreed that plaintiff should furnish the materials and do the work, 
and receive and disburse the money recelved therefor, accounting to his 
associate only for a share of the net profits of the contract. After the 
completion of the worli plaintifC brought suit in a fédéral court to enforce 
a mechanlc's lien, flled In the name of the partnershlp, for the balance 
due therefor under the contract, alleglng such facts in his bill and that 
no net profits were earned under the contract. Held, that It was com- 
pétent for plaintifC to allège, for jurisdictional purposes, the contract 
between hlm and his nominal partner, and that under such agreement 
the citlzenship of such partner did not affect the jurisdlction of the court, 
since he had no interest in the recovery and was neither an Indis- 
pensable nor necessary party. 

8. MBcnASiics' Liens — Construction of Statute — "Structures." 

The mechanic's lien law of Oregon of 1885 (Law^s 1885, p. 13), which 
gives a lien for labor performed upon or material furnished to be used 
In the construction of "any building, wharf, bridge, ditch, flume, tunnel, 
fence, machmery, or aqueduct, or any other structure or superstructure," 
under the rule of construction applied to it by the suprême court of the 
State, includes a railway by the term "other structure." 

4. Sàme— Oregon Statutbs— Appucation to Railhoads. 

Under the rule that repeals by implication are not favored, and that 
two statutes on the same subject shall stand toigether, and both be given 

1 1. Diverse citlzenship as ground of fédéral jiirisdiction, see notes to Shipp 
V. Williams, 10 0. C. A. 249, and Mason v. DuUagham, 27 C. 0. A. 298. 

See Courts, vol. Ï3, Cent. Dig. § 867. 

If 2. Averments of citlzenship to show juiisdiction in fédéral courts, see 
note to Shipp v. Williams, 10 C. C. A. 261. 
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effect, If pràctlcable or possible, the gênerai mechanlc's lien law of Ore- 
gon O^ws 1885, p. 13), as applledto raUroads, was not repealed by Im- 
plication by the spécial act of Pëbniàry 25, 1889 (Daws 1889, p. 75), 
whl'ch gîtes liens to a class of credltofs not embraced withln the tëtma 
of the gênerai act, as well as to the same class, and provldes a différent 
method of procédure for thelr enforcement, but both statutes may be 
sustalned as givlng to the latter class a cumulative remedy as against 
rallroads, 
5. Samb— Propekty Apfbotbd— Right to Enpoecb against Raileoad Exten- 
sion-. ' . 

Undrar the mechanlc's lien law of Oregon a subcontractor who per- 
focms work In building an extension of a railroad may claim and enf orce 
a lien therefor upon such extension only, and the fact that he does not 
Includë m bis claim the entlre road of the company does not violate any 
public poliey of the State, nor glve the company any ground to object 
to hls claim. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 
For opinion below, see 109 Fed. 499. 

The portions of the amended bill of oomplalnt, referred to In the opinion 
of the court, are substantially as follows: 

"That the défendant the Columbia Southern Eailway Company now is, 
and at ail tlffles bereinafter mentloned W43, a prlvate corporation, Incor- 
porated ànd ratistlDg uiider and by vlrtue of the laws of the state of Oregon; 
that the de|endai)t the New York Securlty & Trust Company now Is, and at 
ail tlmes herelnafter mentloned was, a prlvftte corporation, Incorporated and 
exlstlng undér ând by vlrtue of the laws ôt the state of New York; that 
complalnant now Is, and at ail tlmes herelnafter mentloned was, a citizen 
of the empire of Japan and a subject of the emperor of said empire; that the 
amount In controtersy betwéen the complalnant and défendants exceeds the 
sum of two thétîsand dollars ($2,000), exclusive of costs and Interest; that 
défendants the Columbia Southern Rallway Company, A. E. Hammond, and 
Archie Mason, and eaeh and ail of themj are cltizens of the state of Oregon; 
that the défendant the New York Securlty & Trust Company is a citizen of 
the state of New York"; that the défendant the Columbia Southern Rallway 
Company Is the owner of that certain pièce or patcel of land, together with 
ail appurtenances thereto and structures thereon, known as the rlght of way 
of said Columbia' Southern Rallway Company, and being in the counties 
of Wasco and Sherman, In the state of Oregon (the same belng particularly 

designated, and descrlbed In the amended WH); that about the day 

of — , 1899, the Columbia SOuthern Rallway Company entered Into a 

cohtract wlth the défendant A. E. Hammond for the construction of an ex- 
tension of Its rallway from the town of Moro to Shaniko, to be constructed 
and built on said rlght of way; that on the llth day of October, 1899, the 
said A. E. Hammond entered Into a contract wlth the défendant Archie 
Mason for the construction of ail gradlng, brldglng, culverts, ditches, change 
of creek channels, track-laying, surfaclng, and such other work connected 
therewlth; that thereafter, on the 30th day of October, 1899, the défendant 
Archie Mason sublet to the complalnant and one N. G. Seaman the track- 
laylng and surfacing of said rallway; that the défendant A. E. Hammond 
was the original contracter tn charge of the construction of said rallway; 
that the défendant Archie Mason was a subcontractor under défendant Ham- 
mond, and as such was the ftgent of the défendant the Columbia Southern 
Rallway Company for thé construction of said portion of said rallway; that 

about the — day of — , 1899, the complalnant and Seaman com- 

mencéd to perform the work and labor provlded for and requlred to be per- 
formed In ahd by the said contract, ànd eontlnued to perform work and 
labor in the construction 6f said railway thereafter untll on or about the 
lOth day of July, 1900, at whleh tlme complalnant and Seaman fully com- 
pleted the work provided for and agreed to be done by them, and they then 
ceased to perform work and labor under said contract; that said complalnant 
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and said Seaman between the SOfh day of October, 1899, and the lOth day 
of July, 1900, duly performed ail the tenns and conditions of the said con- 
tract between them and the said Archle Mason, and oa said last-named date 
the work provided for by the terms of said eontract was fully completed; 
that the agreed and reasonable priée and value of the work and labor per- 
formed was and is the full sum of Î32,3ô5.86, of whlch said sum there had 
been paid in cash the sum of $7,000, leaving a balance of $25,365.86 due and 
owing from said défendant Archie Mason on account of work and labor per- 
formed In the construction of said rallway; that after the completlon of said 
eontract as aforesaid, and withln 30 days after said complainant and said 
Seaman ceased to perf orm work and labor in the construction of said road, 
and wlthin 30 days after the completion of said rallway, to wit, on the 
8th day of August, 1900, said plalntifC and Seaman prepared and flled with 
the county clerk of Sherman county, in the state of Oregon, a claim con- 
taining a true statement of their account and demand against the said de- 
fendant Archie Mason, after deducting ail just crédits and oHsets and al- 
leging facts showlng that the law as to the flllng of such a lien had been 
fully complied with; that said complainant and said Seaman, in order to 
perform and complète the work specifled in their said eontract with said 
défendant Archie Mason, among other things did the foUowing particular 
kind and amount of work [hère foUows a spécification of the laying and 
surfacing of 46 miles of track and Itemized accounts of the extra work done 
and the amounts due therefor]; that although said complainant and said 
Seaman repeatedly requested said défendant Archie Mason and the chief 
engineer of said rallway company to measure and estimate the work done 
by them as required by the terms of said eontract as hereinabove specifled, 
yet said défendant Mason and said chief engineer refused and neglected, 
and hâve ever sinee refused and neglected, so to do, and hâve whoUy disre- 
garded their duty in that regard; that said défendant Mason and said en- 
gineer still refuse and neglect to comply with the terms and provisions of 
said eontract; that a reasonable tlme within which to make and détermine 
the final estimate of the entire work done by said complainant and said 
Seaman under said eontract has long since elapsed; that said refusai, 
neglect, and failure of said chief engineer and hls assistants was fraudu- 
lent and In bad faith, and in willful violation of the terms and conditions 
of said eontract, and was collusively contrlved with said défendants; that 
défendant the New ïork Securlty & Trust Company has or claims to hava 
some lien or incumbrance upon or Interest in the property hereinabove de- 
scribed, but complainant allèges that such interest, if any, is subordinate 
and inferlor to the claim and lien of thls complainant; that prior to enter- 
ing Into said eontract, a copy of which is attached hereto, marked 'Bxhibit 
A,' for track-laying and surfacing of said rallway, with said Archie Mason, 
said complainant and said Seaman éntered into an agreement by the terms 
of which, among other things, It was mutually agreed and understood that 
the said complainant, S. Ban, should f urnish ail labor and advance ail money 
required to perform the work provided for and contracted to be done under 
said eontract, and in considération thereof should recelve and disburse ail 
money belonging to said partnership, and, when said work should be flnally 
completed and settled for, should render to said Seaman a statement of ail 
money recel ved and disbursed, and pay over to him one-half of the net 
profits of said work; that said défendant Mason had due notice and knowl- 
edge of said agreement at the time he entered into said eontract with com- 
plainant and said Seaman; that there are and wUl be no profits arlsing from 
said work or eontract, and there will be no profits or money to be tumed 
over to said Seaman; that heretofore, and slnce the fillng of said mechanic's 
lien, and prier to the commencement of thls suit, the said N. G. Seaman 
for value relinqulshed and transferred to complainant ail bis right, title, and 
interest in and to said mechanic's lien, and In and to the claim and demand 
against said défendant Mason, on account of the -frork and labor performed 
under said eontract, as hereinabove set forth, and thls complainant ever 
Since has been, and riow Is, the sole owner and holder of said mechanic's 
lien, and of said claim and demand against said Oolumbia Southern Rallway 
Company, said A. E. Hammond, ?ind said Archie Mason." 
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Section 1 bf the act Of 18^ glvlng liens to mechanlcs, laborers, and others, 
reads as followg: i 

"Seetioill. Bte'ry mechanlc, artisan, nlachinist, builder, eôntractor, lumber 
merdhaflt, làBorter and other person performliig labor upon; or furnishlng 
ma;teriàl of any liind to be used in the construction, altération or repair, 
either in wliole or part, of any building, whâW, bridge, dltcb, flume, tunnel, 
f ence, mâbliinery, or- aqueduct, or any other structure or superstructure, shall 
hâve a lien npon tJie same, forthe worlî: or labof done or materlals furnished 
by each réspÂStlyély, whether done or furnished at the instance of the owner 
of the building, Or other improvement, or his agent, and every contracter, 
subcontractdr, architect, builder, àr other person, having charge of the con- 
struction, altération or repalr, in istiole or In part, of any building, or other 
lmproveiàenti'''aë' àforesald, shali feé held to be the agent of the owner for 
the purposesof tWs act." Laws Or. 1885, p. 18, 

Section 1 of the act of 1889 reads as foUows: 

"Section LiThat any and ail person or persons who shall hereafter as 
subcontractori materialman or laborer furnish to any contracter to any rall- 
road corporation any fuel, ties, materlals, supplies Or other article or thing, 
or who shall do or perform any work or labor for such contractor in con- 
formity with any terms of any contract, express or Implied, whlch said 
contractor may Lave made with any such rallroad corporation, shall hâve 
a lien upon ail property, real, Personal and mixed, of sald rallroad corpora- 
tion: provided, such subcontractor, materlalman or laborer shall hâve com- 
plied with the provisions of this act/' Laws 1889, p. 75. 

, The appellant'k assignment of errors Ig as fpllows: 

"(1) That the court, erred In holding thàt the lien upon railroads glven 
under the gênerai meçhànic's liép law of the state of Oregon was repealed 
by implication by the act of the législature of the state of Oregon approved 
Febrnary,25, 1889; (2) that the court erred In holding that the complainant, 
S. Ban, had no lien upon the rallroad of the défendant Columbia Southern 
Eallway Company for the money furnished by and the labor performed by 
him as stated in the complalnt; (3) that the court erred In holding that the 
complalnant's llçn Is or would be subséquent to and inf erior to the lien of 
the défendant Né^^ York Security & Trust Company; (4) that the court 
erred In holding j;liat the amended bill Of çomplaint did not state facts suf- 
ficlent to entltle the ,pomplalnant to the équitable relief prayed for; (5) that 
the court erred in holding that the court was wlthout jurisdiction to enter- 
tain the suit broiighias alléged in the amçnded blll of complalnt by the 
complainant, Ban, S|B, assignée in part of Seaman; (6) the court erred in sus- 
tatoînig the demf irrer to the apiend,ed bill and dismlssing the amended bill 
of complalnt; (7) that there is manifest error In this, to wlt, in dismlssing 
ttp blll for lack of équity, for the reasons as glven in the opinion, or at ail; 
(8) thjere Is nianlfest error In thlSj to wlt, in awarding to the défendants the 
Columbia Southern Bail way Company and A. B. Hammond, or elther of them, 
thelr costs an^ dlsbursements." 

The contention of appellees Is that the decree of the lower court dismisslng 
the biU'of complalnt can be Justlfled on four grounds: 

''(1) The lower iedùrt had no Jurlsdiction. (2) ïhe Ore^faii mechanlc's lien 
acï 6f 1885 dbès iiotiâuthorize a inechànjc's lien on a rail*ay. (3) If the act 
of 1886 ever dlfl àiitliàrl^e: a rnëiehanic's lien on a railway, ît has been im- 
pliedly repealed by thë railway' llêti act of 1889. (4) Tlie eftort of appellant 
is to' seéùre a méchanié's lien oh çi portion ohly of the railWay Une of the 
OolàmWa Southern RWlWay Company," 

A. G/^mtnons ànd WilliamSj,Wood &Linthicuni, for appellant. 
'ârio^& IVicCamânt, for appellees, 

Before GII,BE'RT, Circuit Judge, and HAWLËY and DE 
HAVïîN, District Judges.:', 
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HAWLEY, District Judge, after stating the foregoing facts, de- 
livered the opinion of the court. 

This is a suit to foreclose a mechanic's lien upon an extension of a 
line of railroad from Moro, Sherman county, Or., to Shaniko, Wasco 
county. Or., belonging to the Columbia Southern Railway Company, 
défendant herein. The record shows that a demurrer to the original 
bill of complaint, which was filed by complainant. Ban, was sustained 
by the court upon the ground that the statute of Oregon, which it was 
claimed authorized a lien for work and labor done was repealed 
by implication by a subséquent statute approved February 25, 1889. 
It was also held that Seaman, who was interested with Ban, should 
hâve been made a party complainant in the suit. Complainant there- 
after filed an amended bill of complaint, to which the railway company 
and the défendant Hammond interposed a demurrer upon the ground 
that "it affirmatively appears from the complainant's bill that there is 
no equity therein, and the complainant is not entitled upon the facts 
alleged to the équitable relief prayed for, or any relief." This de- 
murrer was also sustained by the court. The amended bill was dis- 
missed, and judgment rendered in favor of défendants for their costs. 
From this judgment the appeal herein is taken. The material portions 
of the amended bill are' set forth in the foregoing statement of facts, 
as are certain portions of the mechanic's lien laws of 1885 and 1889, 
and also the assignment of errors on behalf of appellant and the 
points relied on by appellees to sustain the judgment of the court be- 
low. 

I. Did the court, under the facts stated, hâve any jurisdiction of this 
case ? Section 629, Rev. St., among other things, provides : 

"No circuit court shall hâve cognizance of any suit to recover tlie contents 
of any promissory note or other chose in action in favor of an assignée, 
unless a suit might hâve been prosecuted In such court to recover the con- 
tents, if no assignment had been made." 

The object and intent of this restriction as to suits brought by as- 
signées were evidently to prevent and prohibit the making of assign- 
ments of choses in action for the purpose of giving jurisdiction to the 
national courts. The language of this statute must be interpreted by 
the purpose to be efïected and the mischief to be prevented. In Bush- 
nell v. Kennedy, 9 Wall. 387, 391, 19 L. Ed. 736, the court, speaking 
of the eleventh section of the judiciary act, said: 

"The déniai of jurisdiction of suits by assignées has never been taken in 
an absolutely literal sensé. It has been held that suits upon notes payable 
to a particular individual or to bearer may be maintained by the holder, 
without any allégation of eitizenship of the original payée, though it is not 
to be doubted that the holder's title to the note could only be derived through 
transfer or assignment. Bullard v. Bell, 1 Mason, 259, Fed. Cas. No. 2,121; 
Bank of Kentucky v. Wister, 2 Pet. 321, 7 L. Ed. 437. So, too, it has been 
decided, where the assignment was by will, that the restriction is not ap- 
plicable to the représentative of the décèdent. Chappedelaine v. Dechenaux, 
4 Craneh, 308, 2 L. Ed. 629. And it has also been determined that the as- 
signée of a chose in action may maiutain a suit in the circuit court to re- 
cover possession of the spécifie thing, or damages for its wrongful caption 
or détention, though the court would hâve no jurisdiction of the suit if 
brought by the assignors. Desliler v. Dodge, 16 How. G31, 14 L. Ed. lOSl." 
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This line of ^:Ceptions illustrâtes the gênerai charactér of cases to 
which the statute would not be applicable. 

In Shoeçraft y. Bloxham, 124 U. S. 730, 735, 8 Sup. Ct. 686, 31 L. 
Ed. 574, the court held that a suit to enforce the performance of a con- 
tract is a suit to rècover the contents of a chose in action, within the 
meaning of section 1629 of the Revised Statutes, and in the course of 
the opinion the court said : 

"The terms uséd, 'the contents of any promissory note or other fehose in 
action,' were designed to embrace the ilghts the Instrument conf erred which 
were capable p£ çnforpement by suit They were not happlly chosen to 
convey thls meaning, but they baye reeeived a construction substantlally 
to that purpèrt In repëated declsioiis of thIs court. They were so construed 
m the récent case Of Corbln t. Blàek Hawk 06., 105 TJ. S. 659, 26 L. Ed. 
1136, where the subjéct Is f ully : çonsldered and the décisions cited. There 
a suit brought to efforce the spécifie performance of a contract was held 
to be a suit to retfoyer the contents of a chose in action, and therefore not 
malntalnftble, undfer the statute in question, in the circuit court of the 
TJnlted States, by an assignée, if It couM not hâve been prosecuted there by 
the asslgnors, had no asslgnment been made." 

We agrée with the court below that : 

"TJnless Seaman's cltlzenshlp was such as to entitle him to brlng this suit. 
Ban, as his assignée, cannot maintaln It. tt, wlthout the asslgnment, in an 
action brought by Seaman and Bah, the court would hâve been wlthout ju- 
rlBdletlon, Itis equàlly wlthout It when the action Is brought by Ban in his 
own rlgbt und«r the contract and as thé assignée of Seaman." 

In other words, complainant, Ban, under the provisions of the 
statute cannot rely upon any rights under the assignment from Sea- 
man in so far as the question' of jurisdiction is concerned. But the 
question whether Ëan, upon the facts alleged in the amended bill, can 
maintain the suit in his own n^me without the assignment from Sea- 
man, présents other questions for our considération. Upon the 
facts of the agreement with Masôn the rights of Ban and Seaman 
were the same. They were equally interested in the contract and 
equally responsible Under it, and if that condition existed at the time 
of the commencement of the suit Ban would not be able to maintain 
the suit in his Ôwn name. Seaman would bë not only a necessary, 
but ah indispensable, party coinplainant. It is, however, claimed that 
the agreement between Ban and Seaman was made prior to the con- 
tract with Mason and of which Mason had knowledge. This shows 
that at the time of the commencement of this suit Seaman had no in- 
terest whatever in the matter in controversy ; that Seaman's interest, 
at best, was only in the profits ; that there were no profits, and would 
be none if Ban shotild succeed and recover the entire amounts sued 
for. 

The crucial test 0n this branch of the case dépends upon the question 
whether, upon the facts stated in the amended bill Seaman was an in- 
dispensable party to the suit. The gênerai principles relied upon by 
appellees are that a complainant seeking equity must bring before the 
court ail Such parties as are necessary to enable it to do complète 
justice, and that he should so far bind the rights of ail parties interest- 
ed in the suit as to. render the performance of the decree which he 
seeks safe to the party called upon to perform it by preventing his 
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being sued or molested again respecting the same matter, either at 
law or in equity. i Daniell, Ch. Prac. 192; i Bâtes, Fed. Eq. Proc. 
§§ 39> 40- Thèse gênerai principles are well settled, and furnish more 
or less aid in determining whether or not any of the indispensable 
parties to the suit hâve been omitted. If Seaman is not an indispensa- 
ble party, he need not be made a party complainant herein ; but, if he 
is an indispensable party, he must be brought in, wherever he may ré- 
side, and, if bringing him in deprives the court of its jurisdiction, com- 
plainant must abide by the conséquences. 

In Barney v. City of Baltimore, 6 Wall. 281, 284, 18 L. Ed. 825, the 
court, in discussing the subject of parties to suits in chancery, formai, 
necessary, or indispensable, said : 

"There Is a third class, whose interests In the subject-matter of the suit 
and In the relief sought are so bound up wlth that of the other parties that 
their légal présence as parties to the proceeding Is an absolute necessity, 
without whieh the court cannot proceed. In such cases the court refuses 
to entertain the suit when thèse parties cannot be subjected to its jurisdic- 
tion." 

The court also quotes with approval the language of the court in 
Shields v. Barrow, 17 How. 130, 15 L. Ed. 158, where, speaking of 
this third class, the court said : 

"Persons who not only hâve an Interest In the controversy, but an interest 
of such a nature that a final decree cannot be made witliout afCecting that 
interest or leaving the controversy in such a condition that its final dé- 
termination may be wholly inconslsteïit with equity and good conscience." 

The authorities upon this point are quite numerous. See Ribon 
V. Railroad Co., 16 Wall. 450, 21 E. Ed. 367 ; Williams v. Bankhead, 
19 Wall. 571, 22 E. Ed. 184; Kendig v. Dean, 97 U. S. 425, 24 L. Ed. 
1061 ; HickHn v. Marco, 6 C. C. A. 10, 56 Fed. 549, 553. 

The question then arises whether or not the suit can be tried, 
heard, and determined without the présence of Seaman. He has no 
interest whatever in the suit. Mason, who sublet the contract to 
Ban and Seaman, knew that Seaman's interest was conditional upon 
profits being received. Ban was to do the work, receive and disburse 
the money, and, if there were any profits, Seaman was to hâve one- 
half thereof. There are no profits. Why, then, is it necessary to 
make Seaman a party complainant herein, when the only efïect his 
présence would hâve would be to defeat the jurisdiction of the court? 
It affirmatively appears from the averments in the amended bill that 
none of the parties to the suit could possibly be injuriously or preju- 
dicially afifected by having the suit maintained by Ban, who is the 
real party in interest, as complainant herein. The whole subject- 
matter of the suit could bè determined without Seaman being brought 
în, and settled with justice to ail parties concerned without détriment 
or préjudice to either. 

Complainant had the right to allège the facts showing the rela- 
tions which Seaman had with the subject-matter of the suit, that he 
had no interest therein, and was not an indispensable party thereto. 
If brought in, he would only be a nominal party. The jurisdiction of 
the court can be maintained upon the gênerai principles announced in 
Holmes v. Goldsmith, 147 U. S. 150, 161, 13 Sup. Ct. 288, 37 E. Ed. 
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ii8j where t-Jie suit was based upon a note executed by M. B. Holmes, 
John: DilJfcard,, and R. Phipps, citjzens of Oregon, payable to the order 
oi W. K Owens, a citizen, of Oregon, and by him indorsed to L. 
Goldsmith and Max Goldsmith, citizens of the state of New York. 
Suit was brought in the United States circuit court in the district of 
Oregon by the Goldsmiths against Holmes, Dillard, and Phipps ; it 
being averred in the pétition that the défendants executed the note 
for the accommodation of Owens to enable him to procure a loan 
thereon; that Owens was in fact the maker of the noté, and never had 
any cause of action thereon against the défendants. The court held 
that upon the question of jurisdiction it was permissible to show by 
paroi testimony what relation the parties really held to the contract 
sought to be enforced; that the spirit and purpose of the restrictive 
clause in the atatute were to prevent the making of assignments of 
choses in action for the purpose of giving jurisdiction to the fédéral 
court, where such jurisdiction would riot exist as between the original 
parties to the contract, and finally, after quoting many décisions, the 
court said: 

"We think that the Jurisdiction of the circuit court In the case before us 
was properly put by the court below upon the proposition that the true 
meaning of the restriction in question was net disturbed by permittlng the 
plaintiffs to show that, notwlthstanding the terms of the note, the payée 
was really a maker or original promisor, and did not, by hls îndorsement, 
assign or transfer any rlght of action held by him against the accommoda- 
tion makers." 

See, also, Equity Rule 47; Payne v. Hook, 7 Wall. 425, 431, 19 
L. Ed. 260; Wachusett Nat. Bank v. Sioux City Stove Works (C. C.) 
56 Fed. 321; Insurance Co. v. Svendsen (C. C.) 74 Fed. 346, 348; 
Smith V, Lee (C. C.) yy Fed. 779 ; Sioux City Terminal R. & Ware- 
house Co. V. Trust Co. of North America, 27 C. C. A. 73, 82 Fed. 124. 

In Baxter v. Hart, 104 Cal. 344, 345, 27 Pac. 941, the action was 
brought tb recover $391.39 for services performed by plaintifif in 
threshing wheàt and barley for défendant. The testimony tended to 
show that plaintifF Baxter and one Flanigan owned a threshing ma- 
chine and wefe eîigaged as partners in threshing grain for farmers. 
Flanigan and défendant were also partners in the crop of grain 
threshed. Flanigan arranged with défendant for the threshing, and 
each of them was to pay separately for one-half of the threshing. 
But Baxter and Flanigan then agreed that they would not thresh 
the crop as cqpartners, but that the pay coming from défendant 
should ail go tp plaintiff, and that Flanigan's grain should be threshed 
for him free to oflfset the other half. It did not a,ppear that this 
arrangement tietween plaintiffs was known to défendant until after 
the grain was threshed. Upon thèse facts the court said: 

"The only question in the case is, does the testimony support the flnding 
that défendant is indebted to plaintiff in the sum of $391.93 for the thresh- 
ing of defendâCt's crop of wheat and barley, etc.? No reason is perceived 
why plaintiff and Flanigan conld not, as between themselves, although co- 
partners, agrée, tjiat, as to a given venture or contract, plaintiff should hâve 
the entire benéflt, as they might hâve assigned the demand arising theref rom 
one to the other after corùpletion of such venture or contract. Had dé- 
fendant preseuted a counterclaim against the flrm held by him before notice 
of this arrangement, It would bave been valid to defeat the claim ; but, in 
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the absence of such a cross-demand, it is not percelved that he can be in- 
jured by a judgment for that whlch he was bound to pay. The case, then, 
stands thus: Flaintiff and Flanlgan entered into a contract jolntly wlth de- 
fendant, and then by an agreement between themselves stipulated that 
plaintlfC should be the récipient of the entire beneflt thereof. This consti- 
tuted him the real party In Interest as between himself and his copartner, 
and as a resuit he was the proper and only proper party plalntifE." 

Ban and Seaman were not copartners in the full sensé of that term. 
A partner must ordinarily bear the burden of the losses, as well as 
share in the profits. The authorities cited by appellees, as to the 
obligations of parties jointly interested or as copartners, hâve no 
controlHng effect when appUed, or sought to be applied, to the par- 
ticular facts of this case. 

2. Did the court below err in holding that the mechanic's lien law 
of 1885 was repealed by implication by the lien law of 1889? This is 
not free from difhculty. Much can be said, and has been ably said, 
on both sides of the controversy. The act of 1889 contains provi- 
sions with référence to the enforcement of the liens under it which 
are radically difïerent from the procédure under the act of 1885. 
The suit is brought under the provisions of the act of 1885. If the 
act of 1889 is given controlling efïect, complainant is "out of court" 
upon his own statement of facts, or lack of statement of material 
facts. He must stand or fall upon the provisions of the act of 1885. 
The title of the act of 1885 is, "An act for securing liens for me- 
chanics, laborers, materialmen, and others and prescribing the man- 
ner of their enforcement." Laws 1885, p. 13. The title of the act 
of 1889 is, "To protect contractors, subcontractors, and laborers in 
their claims against railroad companies or corporations, contractors, 
or subcontractors." Laws 1889, p. 75. The act of 1885 provides : 

"Sec. 8. A lien created by this act upon any parcel of land shall be pre- 
ferred to any lien, mortgage, or other incumbrance which may hâve at- 
taehed to said land subséquent to the time when the building or other iœ- 
prcvement was commenced." 

Complainant asks for a priority of his lien over that of the New 
York Trust Company, défendant herein. The act of 1889 provides: 
"Section 1. That no such lien shall talie priority over existlng lien." 

The act of 1885 provides: 

"Sec. 10. No payment by the owner of the building or structure to any 
original or subcontractor, made before thirty days from the completion of the 
building, shall be valid for the purpose of defeatlng or dlscharging any Heu 
creatêd by this act in favor of any workman, laborer, lumber merchant or 
materlalman, unless such payment so made by the owner of the building or 
structure to such original or subcontractor has been dlstributed among such 
workmen, laborers, lumber merchants or materialmen, or, if distributed in 
part only, then the same shall be valld only to the extent the same has 
been so distributed." 

This enables a lien claimant under certain conditions to coUect the 
whole amount from the owner regardless of what has been paid by 
it. The act of 1889 contains a proviso (section i) that : 

"The aggregate of ail liens hereby authorized shall not in any case exceed 
the priée agreed upon in the original contract to be paid by such corporation 
to the original contractor, nor shall such corporation be liable for any greater 
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snm than the amount then aetually due by such corporation to said original 
conttàctbr," 

The i^ôéiplaint in this case is silent upon the question whether there 
is ânythîng due from the railway compahy to Hammond or to Mason. 
There are Qther différences in the acts that need not be specially no- 
ticed. Thé closing section Gf;the act of 1889 says: 

"Inasmaçh as there Is now no law upon ;thls subject, and It is of im- 
portance tp laborers and materiàlinen, tbis àct sball take effiect from and 
after Its ûpprovàl by the govembr." 

Wh^t did the législature mean when it said "there is now no law 
upon this subject"? It is the contention of appellees that the act of 
1885 does not authorize any mechanic's lien on railroads, and that 
section 7, of the act of 1889 is a législative déclaration that there 
was no law in Oregon providing for any liens on railroads, and that, 
if the act of 1885 "might by any possibility be construed to provide 
for a lien on railways," then it is conclusive évidence of the législative 
intention that the act of 1889 should operate as a repeal of the act 
of 1885. In 2 Jones, Liens, § 1624, the author says: 

"Under the gênerai terms 'structure,' 'érection,' or 'improvement,' it is, of 
course,, possible to establish a lien for almost anything that can be attached 
to the realty. • • • Undèr such a statute, a lien bas beén established 
against à Milroad for ties furnlshed the company (Neilson v. Railroad Co., 
44 lowa, 71),:and doubtless a lien migbt bè established for almost any part 
of a railroad) 1 such, for instance,: as the gradlng of the Une of road as an 
•Improverpent' upon land." 

In the considération of the questions herein involved we must natur- 
ally look, at least in the fîrst instance, to the décisions of the suprême 
court of Oregon, if there are any, touching the construction of the 
statutes of that state, for theywould be binding uport this court. 

In Forbes v. Electric Co., 19 Or. 61, 23 Pac. 670, 20 Am. St. Rep. 
793, which was à suit to enforee a number of liens for labor under 
a contract which one Stronach had with the corporation to dig holes 
and place the pôles therein, and stretch the necessary wires on the 
same, from the city of Portland to a point near Oregon City. The 
said wires were to be used by the défendant corporation for the 
purpose of : transmitting light and power from the company's works 
at the falls of the Willamette river to the city of Portland and for 
other electrical purposes. The plaintiff rested his claim to enforee his 
lien on the fact that Strdnach had a contract with the défendant cor- 
poration to do the work which they performed, and that he employed 
each of said parties at a fixed rate of wages per day to assist in its 
performance, The court said: 

"Tlie plaintiff 's rlght to the remedy which he seeks must dépend on the 
stàtnte. * • * The principal question lîtigated on this appeal Is whether 
or not this stàttite givés a lien for labor àgainst thé property described in 
the complaint; In other words, do thèse pôles, planted in the ground, con- 
ijeçted together, by wires and ijasulatorsi constitute a structure within the true 
intent and meaniilg 6t this statute? In answering this fluestlon, but little 
ald can be had from the décisions of other states, for the reason thàt no 
gênerai prlnclple of law is involved, and such décisions hâve generally 
tumed upon the spécial or, peçuliar phraseology of the partlcular statute. 
Wlthout attempting to Indulge in any reflned distinctions or définitions, and 
havlng in view the object and purpose of the enactment in question, I thlnk 
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It may properly be held that the pôles, wires, insulators, etc., mentloned in 
the complaint, constitute a structure wlthln the meaning of the statute, and 
that the same Is subject to a lien for labor performed theteon." 

It is true that this case is not identical with the case in hand. The 
lien given is not upon a railroad; but from the principles stated 
by the court it necessarily foUows that if the posts and wireways, 
tiierein referred to, are "structures," within the meaning of that word 
as used in the statute, a railroad would also be included. 

In Giant Powder Co. v. Oregon Pac. R. Co. (C. C.) 42 Fed. 470, 
8 L. R. A. 700, the direct question was presented to Judge Deady, 
and he held that the words "any other structure," as found in the act 
of 1885, did apply to railroads. His opinion is instructive, and covers 
several other points directly applicable to the présent case. He de- 
clared that the act of 1889 was a most extraordinary one, and pointed 
out the fact that by its provisions the lien of the materialman or 
laborer is declared to exist against ail the property of the railroad 
corporation, "real, personal, and mixed," without any lirait as to 
situation or place of existence on furnishing of materials for the per- 
formance of labor without any record being made of the same, or 
notice to any one of the claim, except in the case of a laborer, when 
notice is required to be given to the corporation that he will hold 
its property for his "pay." That case, like this, was presented upon 
demurrer, and there, as hère, it was contended by counsel for the 
demurrer that the passage of Act 1889, § 7, amounts to a législative 
déclaration that the act of 1885 did not include or apply to railroads. 
In the course of his opinion Judge Deady said: 

"The subséquent act might hâve been passed out of abundance of caution, 
and not upon any well-grounded or serlous impression that the former was 
wanting or Insufflclent in this respect. Be this as it may, the opinion of 
the législative assembly of 1889 as to the scope and purpose of the act of 
1885 Is of very llttle moment, and can hâve no weight in the construction 
of the later one concerning rights and transactions which were vested or 
transpired before its existence. The Intention of the législature of 1889 in 
passing the act of that year Is a proper subject of judicial Inqulry and 
détermination; but its opinion of the scope and effect of the act of 1885, 
If it had any, is not material In this case. Considering the peculiar pro- 
visions of the act of 1889, the most obvlous reason for its passage Is that 
the législature thereby Intended to take the subject of claims against rall- 
way corporations for materials and labor furnished out of the opération of 
the gênerai lien law of 1885 and put It under this spécial act, which does not 
require any notice of the claim to be filed with any clerk or other ofScer, 
and provides a spécial proceeding in which ail such claims must be en- 
forced as In one suit. It must be admitted that, if the législature intended 
to Include railways In the act of 1885, It is not apparent why so Important 
a subject was not mentloned in the long list of those expressly named. 
StUl the language of the act Is certainly broad and comprehensive enough 
to Include a railway. It is certainly a 'structure,' if not a 'superstructure.' 
A lien can as conveniently be Imposed upon it as upon a 'ditch,' 'flume,' or 
'tunnel.' Thèse instances of lienable property are expressly mentioned in 
the statute; and the scope and opération of this gênerai term, 'structure,' 
Immediately foUowlng this spécifie enumeratlon, must be ascertained by 
référence to the latter. The doctrine of 'noscitur a socils' applies; and the 
significance of the word 'structure,' In this statute, Is indlcated by the Com- 
pany it Is found In, — 'ditch,' 'flume,' and 'tunnel.' If the language of the 
act was 'building or other structure' only, then it might not be construed 
as includlng railway. But the words, a 'ditch or any other structure/ 
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,çannot,-ço,nslstently -witli t^Is estabUshed rule of construction, be held to 
■fxçluôç ft.jraijway. A raU^ay is llterally and teehnically a 'structure.', It 
consistB oli the J>êâ ojr (oundatlon, whlchmay be of earth, stone, or trestle 
work, on whlch are laid the ties and rails. Thèse, taken together, constitute 
a 'structurei' . In the full sensé of the word, — a somethlng Joined together, 
bullt, côniStrncted." 

He thcn refers to the opinion of the suprême court in Forbes v. 
Electric Co., supra, and adds: 

"A rallway is certalnly a structure wlthln the authorlty of thls décision. 
The ràilway and the wlreway, notwlthstanding the différent uses to which 
they are si^ject, are both structures, upon which a lien may be had as se- 
curity for the labor and materials that entered Into their composition." 

We think the décision in the suprême court of Oregon, above 
quoted, in principle, at least, is décisive upon the question under 
considération, and, supplemented as it is by the opinion of Judge 
Deady, will be treated as. conclusive. In connection with thèse dé- 
cisions we call especial attention to Pennsylvania Steel Co. v. J. E. 
Potts Salt:& Lumber Co., ii C. C. A. ii, 63 Fed. 11, 14, where 
the court held that no lien attached upon a railroad under the lan- 
guage of the lien,.law of Michigan. It is very instructive, and may 
be examinedi with profit, as to the necessity of courts in their re- 
spective States being governed by the language of the statute giving 
a lien. The views therein éxpressed are unquestionably sound, and 
are certàinly as favorable to appellant as to the appellees herein. 

Returiiing to the main question whether the statute of 1885 is re- 
pealed by the act of 1889, we iînd certain well-settled canons of in- 
terprétation applicable to this question that should not be overlooked : 
(i) The. law does not fayor repeals by implication. (2) The législa- 
tive intent should, when ascertained, be given controUing efïect. (3) 
When there is a différence in the whole purview of two statutes 
relating to the same subject, the former is not repealed. (4) Statutes 
which are not inconsistent with one another and which relate to the 
same subject-matter are in pari materia and must be construed to- 
gether, effect being given to ail, though they contain no référence 
to one ànothér and ,were passed at. différent times. (5) That two 
statutes on' the same subject shall stànd together, and both be given 
effect, if practicable or possible. (6) A statute ought never to be 
held to repeal by implication another previous statute on the same 
subject, unless the terms of the two statutes are so répugnant that 
they cannot be reconçiled or stand, together. 

In Wood v. U. S., 16 Pet. 342, 362, 10 h. Ed. 987, the court, having 
under considération the question whether the sixty-sixth section of 
the act of 1^99 (i Stat. 677), had been repealed or remains in full 
force, said: 

"That It bas not been expresaly or by direct terms repealed Is admitted; 
and the question résolves Itself into the more narrow Inqulry whether it has 
been repealed by necessary Implication. We say by necessary Implication; 
for it is not «ufSetent to establish that subséquent laws cover some, or even 
ail, of the cases provided for by it; for they may be merely affirmative, or 
cumulative, or auxiliary. But tliere must be a positive reptignancy between 
the provisions of the new law and thosé of the old; and even then the old 
law is repealed by implication only pro tanto, to the extent of the re- 
pugnancy." • 
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In Chicago, M. & St. P. R. Co. v. U. S., 127 U. S. 406, 408, 8 Sup. 
Ct. 1194, 32 L,. Ed. 180, it was contended that there was no statute 
in force whieh authorized déductions from compensation claimed by 
railroads during a certain period, and in replying thereto the court 
said: 

"There is a brief and concluslve answer t» thls contention. Section 3962 
of the Revlsed Statutes Is not repealed by section 5 of the act of 1879. 20 
Stat. 358. Section S962 authorlzes a déduction from the pay of cpntractors, 
whether they be natural persons or corporations, of the prlce of the trlp in 
ail cases where the trlp Is not perfo.rmed, and not exceeding three tlmes the 
prlce if the fallure be caused by thé fault of the contracter or carrier. Sec- 
tion 5 of the act of 1879 applies only to railroad companles, and has spécial 
référence to failures of dellvery within schedule time, and makes a différence 
between them and failures to make the trlps, leavlng the provision for the 
latter substantially as it is in the Eevised Statutes. When there are two 
acts or provisions of law relating to the same subject, effect Is to be glven 
to both, If that be practicable. If the two are répugnant, the later wlU 
operate as a repeal of the former to the extent of the repugnancy. But the 
second act will not operate as sneh repeal merely because it may repeat 
some of the provisions of the flrst one, and omit others, or add new provi- 
sions. In such cases the later act wlll operate as a repeal only where It 
plalnly appears that It was intended as a substitute for the flrst act. As 
Mr. Justice Story says, it 'may be merely affirmative, or cumulative, or 
auxillary.' " 

In Winters v. George, 21 Or. 251, 257, 27 Pac. 1041, the court held 
that the act of the législature providing for the consolidation of the 
cities of Portland and Albina did not repeal and was not in conflict 
with the Muessdorflfer act, which provided for the maintenance by 
those cities of bridges across the Willamette river, and in the course 
of its opinion said: 

"It Is elementary law that repeals by implication are not favored. It Is 
a reasonaWe presumptlon that the législature did not intend to keep really 
contradictory enactments in the statute book, or to effect so important a 
measure as the repeal of a law without expressing an intention to do so. 
Such an interprétation, therefore, Is not to be adopted unless It be inévitable. 
Any reasonable construction whlch offers an escape from it Is more likely 
to be in consonance with the real intention. Hence it is said to be a rule, 
founded In reason as well as in abundant authorlty, that in order to give 
an act not coyèring the entire ground of an earlier one, nor clearly Intended 
as a substitute for it, the effect of repealing It, the implication of an inten- 
tion to repeal must neeessarily flow from the language used, disclosing a 
repugnancy between Its provisions and the earlier law, so positive as to be 
irreconcilable by any falr, strict, or libéral construction which would, without 
destroying its évident Intent and meaning, find for it a reasonable fleld of 
opération, preserving at the same time the force of the earlier law, and 
construing both together in harmony with the whole course of législation 
on the subject." 

In Raudebaugh v. Shelley, 6 Ohio St. 316, the court said: 

"The maxlm, 'Leges posterlores priores contrarias abrogant,' does not 
apply except where the Inconslstency or repugnancy is such that the two 
provisions eannot stand as cumulative or concurrent rules of action, so that 
the later statute by its necessary opération abrogates the former. Kepeal» 
by implication are not favored, especlally under our présent constitution; 
and it is a well-settled rule of construction, applicable to ail remédiai laws, 
that where a new remedy or mode of proceeding is authorized, without an 
express repeal of a former one relating to the same matter, it Is to be re- 
garded as merely cumulative, creating a concurrent remedy, and not ^s 
abiogatmg the former mode of procédure." , 

117 F.-3 
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, Sefe, àlqo, McLaughlin. y.Hoover.Ji :0i'.. 31, 33; Bower v. Hol- 
•laday,- 18 Or. 4^1, 496, 22 Pac. 553;; Movmt v. Mitchell, 31 N. Y. 
3ê6, 3665 iGoddard y. Gity.of Boston, 20:Pick. 407, 410;: Harford v. 
U. S., -8; Gcanch, 45, 3 I*. Ed. 504; JËx, parte Yerger, 8 Wall. 85, 
105, 19 L. Ed. 332; State v. StoU, 17 Wall. 425, 431, 21 L. Ed. 650. 
Thèse casea sufficiently- illustrate the gênerai principles we hâve 
announcéd. In the présent case it will be observed by a careful read- 
ing 6f ^ection ï of the act oi 1885, set dut at lengtb in the state- 
merit oî'iacts, thajt it only applies to persons performing labor upon 
or fumisbing material "to be used in the construction, altération or 
repair" of the building, ditch, flume, or other structure. This is 
the sole object and purview of the whole section. Then, turniiig to 
section 'j', of the act of 1889, it wUl be discovered, upon careful 
inspection, that it has a différent object in view. It first gives to per- 
sons Who, as subcontractors, materialmen, or laborers, furnish to any 
contracter or to any railroad corporation "any fuel, ties, material, 
supplies, or article or thing," ajid then provides that any laborer, for 
any work or labor performed for such contractor, shall also hâve a 
lien upon "ail property, real, personal and mixed, of said railroad cor- 
poration." Is it not évident from a comparison of thèse acts that 
it was the intent of the législature of 1889 to give a lien to persons 
who were not included in the provisions of the act of 1885? We 
think it 'Was. Such a conclusion gives sensé and meaning to section 
7 of. the àct, wherein the législature said, "as there is now no law 
upon the subject." No ifepfeal was necessary. There was no inten- 
tion on: the part of the législature of 1889 to repeal by implication 
or otherwise the act of 1885. Any other view would convict the 
législature of an absurdity. The fact of the différent methods of 
procèdtîfé Côntained in the tWo acts also furnish évidence in support 
bf thié yi%'j. for it might be, within the wisdom of the législature, 
that it th<?jiigh't svtch diflferences would be just and proper to fairly 
meet the justice of the case; and it eertainly was not unreasonable 
for the législature to makë différent provisions as to the characler 
qf the lien which the supply' nien and laborers were given under the 
act of 1889 from those spficified in the act of 1885 with référence 
to the subcontractors and others "having charge of the construction, 
altération or rèpair of a i-ailroad." This makes both acts perfect in 
thèmselves àîid aihounts to a complète system which différent per- 
sons might enfôrcé under ihe law, which gives them a hen, whether 
it be the gênerai act of 1885 or the spécial act of 1889. 

In Robinson v. Rippey, m Ind. 112, 12 N. E. 141, the court had 
under considération the ;auestion whether the gravel road law of 
Marçh 3, 1877, was repèaled by implication by the act of April 8, 
1885. Ther covipt, in the course of its opinion, said: 

"There are very material différences In the provisions of tlie two acts. 
In many respects tBey are Inconslstént, trhlle in otliers they are substantially 
the same. Eaoh *et, taken in itself, constltutes a complète scheme or System 
for the constimotlon of gravel roads and for the method of procédure in 
making and îcollecting assessments. The question presented is a very per- 
plexlng one, but, after the most careful study we bave been able to give 
it, we hâve readhed thè eOncluBlon that It was the intention of the législature 
to create two Systems, and not to repeal the former law. The fact that both 
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of the sta tûtes are directed to the attainment of the same end does not 
warrant the conclusion tbat the later repeals the former. Statutes construct- 
ing two Systems for the government of the same subject may both stand. 
Beals V. Haie, 4 How. 37, 11 L. Ed. 865; Wood t. U. S., 16 Pet. 342, 363, 
10 L. Ed. 987; Daviess v. Fairbairn, 3 How. 636, 11 L.Ed. 760; Eaudebaugh 
V. Shelley, 6 Ohio St. 307. Mr. Bishop thus states the rule: 'Two or more 
separate laws may establish the same right, or provide redress for the same 
wrong; and the person seéking to enforce the right or avenge the wrong 
may proceed on the law he chooses.' Bish. Written Laws, § 163d. In the 
législation upon the subject of drainage we hâve an example of the création 
of two distinct sehemes for the attainment of the same end, and thèse stat- 
utes hâve been sustained and enforced. * » • There Is, therefore, no in- 
trinsic diificulty In maintalning the theory that two Systems were created 
by the législature, and the fact that the statutes relate to the same subject 
and seek the same end does not necessarily require It to be held that the later 
supersedes the earlier. It does not foUow that, because two statutes eontaln 
slmilar provisions, the earlier is abrogated; for, if the intention to construct 
two Systems is manlfested, the similarity in the provisions of the two stat- 
utes will not supply a valid reason for declaring the earlier to be repealed 
by Implication. The principle which controls this phase of the question was 
decided in Powers v. Shepard, 48 N. Y. 540. ♦ • • It was there held 
that 'the re-enactment of certain of the sections of one act in a subséquent 
one providing for a différent scheme Is not a repeal by Implication of those 
sections in the flrst act.' * * * It may, perhaps, be true that confusion 
will resuit from framing two Systems for the government of one subject, 
and that It-is an unwise exercise of power; but the wisdom or expediency 
of a statute Is a question for the législature, and not for the court. Eastman 
V. State, 109 Ind. 278, 10 N. E. 97, 58 Am. Rep. 400. The courts can do 
no more than détermine the validity of the statute, and, having adjudged It 
valid, ascertain and enforce the législative Intention. They cannot, as Judge 
Cooley says, 'run a race of expediency with the législature.' Nor will mère 
inconvenience, worked by the similarity of two statutes, justify the courts 
in declaring that the earlier is implledly repealed by the later. Waldo v. 
Bell, 13 La. Ann. 329; Mitchell v. Duncan, 7 Fia. 13; Eaudebaugh v. Shelley, 
supra; State v. Berry, 12 lowa, 58; Wilson v. Shoriek, 21 lowa, 332. The 
addition to an existing System does not necessarily Imply its abrogation." 

3. Can a lien be secured upon an extended line of railroad upon 
which the work was donc without including the entire railroad owned 
by the défendant corporation? In a certain sensé it may be said 
that there is endless confusion upon this subject. Some of the au- 
thorities are diametrically opposed to others. Many of the cases 
are based upon the particular language of the state statutes; some 
upon the grounds of public policy supposed to exist in certain stales 
against giving a lien upon différent sections of a railroad, that the 
railroad is an entirety, and that there can be no severance or disloca- 
tion of the road as a unit. There is a direct conflict upon the main 
question involved herein. In Missouri it has béen expressly held 
that under the provisions of the statutes of that state a lien for labor 
and materials cannot be enforced against that portion or section 
of a railroad only for which they were furnished. To be enforceable 
the lien must be against the whole railroad situated in that state. 
Knapp V. Railway Co., 74 Mo. 374, 378; Id., 6 Mo. App. 205. In 2 
Jones, Liens, § 1619, it is said: 

"Where a part only of a ralh-oad lies wlthin the state under the lawa of 
which the lien is enforced, the lien cannot, of course, be enforced against 
that part of the road not withln the state; but it must be enforced against 
the whole of that part withln the state, and not against a section or portion 
of it only." 
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The orily authorities cited in support oî this text are from Missouri. 
We are net aware of any gênerai public policy existing in Oregon 
which forbids the enfof cément of a lien given by the statute of that 
State agàinst the propfetty of a raîlroad or other corporation. If a 
railroad cotnpany gives à mortgage upon certain portions of its road, 
it can be enforced by law in a foredo^ure suit without embracing 
the whole road, subject, of course, to the gênerai principles that in 
such foreclosure suits the property raortgaged cannot, for obvions rea- 
sons, be sold in separate parcels 6r portions and made subject to 
the right of rédemption as given by the statutes of the state where 
the property is situated. We are of opinion that thèse gênerai prin- 
ciples apply with equal force to mechanics' and other liens given by 
the statute of the statè wherëin the property is situated. We know 
of no sensible reason why any différent principle should be applied 
in one case and not applied in the other. True it is that the mort- 
gage is given by the free and voluntary act of the corporation, while 
the lien of a subcôhtractor or laborer is fîled by virtue of the statute; 
but this distinction does libt, in our opinion, demand the application 
of any différent prijiciple. 

Conceding, for the purposes of this opinion, that, the lien claimant 
might hâve filed his lien against the whole railroad as a utiit, it does 
not necessarily îollow that lie must enforce his lien against that por- 
tion only upon which he pefformed his work. Can the corporation 
complain because he took his lien upon less than he was entitled to? 
If so, upon whatgroùnds? In several of the states the statute gives 
a lien on buildings arid so muçh land around the samé as may be con- 
venient or t^eçessary for if:? use or occupation. Others provide for a 
specified quantity of land.,. Suppose the lien claimant only filed his 
lien on the building' and the ground upon which it stood ; would the 
lien claimant. Ipse the right to enforce his lien because he did not 
include ail the laiid to .which he was entitled under the law? He 
could not, of course, take his lien on the roof of the house, nor of the 
parler or kitçheii. Thèse could not be separated from the main 
building. SuchfCçmparisons, made for the purpose of showing that 
the lien cannot betaken except on the whole road, beg the real ques- 
tion at issue. , It.will tie time énqu^^h to consider illustrations of this 
jçji^racter when a lieii claimant seelts tp enforce his lien upon de- 
tàchëd sëction5..pf, that portion of thç roadrupon which the work was 
donc. We, irjusfc'jaot lose sight of the iacts of this case. The défend- 
ant corporation had completed its railroad from Biggs to Moro. 
Tbis part of the road was completed and in fuU opération prior to the 
tiihë when the contracts were entered into for the extension of the 
road from Mpro to Shanikoi.. Appellees contend that the lien should 
hâve been jippix the whole railroad owned by the défendant from 
Bi^s tp, Shàriiko. There is ho ségrégation of any part of the road 
ôri which the work was donc. That portion is not divided into sec- 
tions. The lien in this case is upon,t|ie whole railroad to which it ap- 

Brooks y, .Railroad Co., loi U. S, 443, 25 L,. Ed. 1057, cited by 
appellees, is not in opposition to the views above expressed. There 
it was held that where a contracter performs labor and furnishes 
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material upon a section or division of a railroad in lowa then in 
the process of construction, and there was a pre-existing and duly 
recorded mortgage executed by the company upon its entire line of 
road to secure its bonds, the lienholder, on filing his claim within 
the time and in the mode prescribed by the statute, has, as against 
the mortgagees, a paramount Hen upon the entire road. The assign- 
ments of error were that the court erred in decreeing a lien on the 
property in Davis, Van Buren, and Lee counties, the first division of 
the road, for work done in Appanoose county, the next division, on 
a contract which was dated and work begun after recording the mort- 
gage in the latter county. The court said: 

"As we understand this objection, it Is founded on the Idea that while, if 
the whole road had been uninterruptedly built under one contract, the Hen 
of the contractors and subcontractors would hâve been good against the 
whole road, though they had contributed only to the building of a limlted 
portion of it, yet because thèse subcontractors were only employed on one 
division of the road, after another had been flnished, and under a distinct 
contract wlth the company made after that completlon, the lien can only 
attach to the last section of the road, and even this is subordinate to the 
mortgage of the appellants. One branch of the question hère raised was 
very fully considered In the case of Neilson v. Railway Ce, 44 lowa, 71, 
That was a case where, after the building of a railroad had been commenced, 
a mortgage was executed on Its whole line, both where worlî had been done 
and where none had been done. After this the building of the road was 
continued under new contracts by persons who did worlî on the other parts 
of the road, and the question was whether they had any lien prior to that 
of the mortgage, and, if so, whether it extended to ail the road, or only 
to that part built under the new contracts. The court, after mature délibéra- 
tion, decided both thèse questions in favor of the contractors." 

The most that can be claimed for this case is that it holds that a 
lien could be claimed for the whole road. It does not intimate that 
it could not be claimed only for the portion upon which the hen 
claimants performed the work; nor does this case destroy the force 
of the opinion in Canal Co. v. Gordon, 6 Wall. 561, 18 L. Ed. 894, 
in favor of the views contended for by appellant. It says : 

"In that case, as was said In the opinion, we had no aid from any déci- 
sion of the courts of the state. In the one before us we hâve several décisions 
of the lowa court. * * * If Canal Co. v. Gordon, supra, is at variancc 
with the décisions of the courts of lowa construing her own statutes, we 
must foUow the latter." 

Judge Deady, in Giant Powder Co. v. Oregon Pac. R. Ce, dis- 
cusses the question herein involved at some length. Among other 
things, he said: 

"It is easy to say a thing is against public policy, but that does not make 
It so. Publie policy is manifested by public acts, législative and judieial, 
and not prlvate opinion, however eminent. I hâve no linowledge of any such 
public policy prevailing in this state. A railway is nothing but prlvate 
property devoted to public use, the same as a warehouse, and is so far, and 
no further, the subject of public policy. The owner, be he a natural person 
or a private corporation, can disuse or dispose of It, in whole or In part at 
his or Its pleasure. • • • But there is a public policy of this state, as 
shown by Its législation, that should be considered In this connection, which 
Is that persons who furnish labor or materials to be used in the construction 
of railways shall hâve a lien thereon as a seCurity for the value of such 
labor and materials. To promote this policy, and to produce the practlcal 
results intended by the législature, the statute giving this lien should be 
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construed as far as In reason and right It may, and ail mère doubts as to 
thé estent and manner of Its application should be so resolved." 

; In Purtell v. Boit Co., 74 Wis. 132, 135, 42 N. W. 265, the court, 
after citihg many of the Wisconsin cases, said: 

"But there îs no public polley prevalllng In this state against enforeing 
a labOrer's lien upon àny bridge or other structure of a rallroad company 

■for work performed thereon, no matter whether such structure Is or is not 
part and parcel of the rallway, or to what extent the enforcement of a lien 
thereon piay interfère wlth or Impede the opération of the railway or the 
exercise by the company 6f its corporate franchises. On the contrary, the 
public policy of this state IB to enforce such a lien, and the company opér- 
âtes Its rallway and uses its franchises subjeet to the obligation to pay the 

• claim of the lienor. as established by the judgment. AU this was settled by 
this Court; in HIU t. Eailroad Oo., 11 Wls. 214, and the rules there estab- 
lished were not abro^ated or shaken by the Judgment in Willdnson v. HofC- 
man, 61 Wls, 637, 21 N. W. 816, and baye not been disturbed by any other 
adjùdieàtlb» of this court" 

In Railway Co. v. Wiltox, 122 Ind. 84, 94, 23 N. E. 506, it was 
contended that the lien claimant could only claim his lien upon that 
portion of the road which was confined to one county, but the court 
held that "the lien fastens tipon an entire and continuons line of un- 
fînished road, and may be enforcedin any of the counties through 
which the road runs." îhe opinion, like the one in hand, is quite 
lengthy, and its reasoning is based on the statute of that state which 
giyes "a lien upon a railroad not in opération, and in doing this 
makes êixplicit what was before clearly implied." In that case the 
railroad was completed from Anderson; to Noblesville, and no fur- 
ther, so that there was an uncompleted part extending from Nobles- 
ville to thè'linè of Hamlltbn county, and on that part the lien f astened. 
In the course of the opinion, the court, among many other things, 
said: 

"The purpose of the statute is évident, and that purpose Is to give la- 
borers, contractors, and ipaterialmen a lien upon the rallroad which their 
labor constnicts and for which their property is used. The législature, it is 
manifest, did'not Intend to confine the lien to a Une of road within a single 
eoùnty, aîld>we cannot so cohstrue the statute. * • • It Is our duty to 
give eflCeçt tO' the Intention of the législature, and this we do by adjudging 
that a lien fastens Upon an entire and continuons Une of unflnished road, 
and may be enforced in any one of the counties through which the road 
runs. * • , • Where a corporation, having a line of raUroad in opération 
to a tbwn oi clty within a county, contracts for the construction of a part 
of the i-oad leading from sUch town or clty to a point beyond the county 
limlts, the contractors may acquire a lien upon the part which they construct, 
or aid in consti:ncting, although a portion of it lies within the county In 
which a part 6f the road 1^ completed and In opération." 

If the rule of public policy prevents a lien being fîled, except on 
the whole road, finished as well as the unfinished portions thereof, 
then the statute which gives a lien on the uncompleted portion on 
which the work was doné, upon the reasoning of some of the cases 
relied upon ty appellees, would be unconstitutional because against 
public policy. No act authorized by the constitution can be said to 
be against the pubHc policy of the state. State v. Preble, 18 Nev. 
251, 2 Pac. 754. 
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In Créer v. Canal Co., 38 Pac. 653, the suprême court of Idaho 
held that a party constructing a branch or section of a main canal, 
or performing labor thereon in its construction, under a contract with 
the owner, is entitled to a lien upon such branch or section for any 
balance due him for such labor. In the course of the opinion the 
court said: 

"The appellants daim that, If the plaintlffs had asked a lien upon the 
whole System of canals, they mlgbt hâve obtained it; complaining that the 
plaintifCs did not aslî of the court ail they were entitled to, and therefore 
they ehould hot hâve a lien upon any part of the canal. The appellants 
demand that the case should be reversed because the plaintifïs did not elaim 
ail they should hâve. The appellants can hardly be heard In such a com- 
plaint. * • * Ail the work for which plaintiffs clalm this lien was done 
on thèse branches, and under a contract to construct thèse branches, which 
does not mention the main canal. This had been theretofore constructed. 
We think this lien can be obtained on this part of the System." 

In Canal Co. v. Gordon, supra, it was urged that the decree of the 
lower court was erroneous, because the lien given by it extended 
the entire length of the canal, instead of limiting it to the upper 
section, where ail the work was done. The court said: 

"Is this objection well taken? Liens of this kind were unknown in the 
common law and equity jurisprudence both of Bngland and of this country. 
They were clearly deûned and regulated in the civil law. Domat, Civil 
Law, §§ 1742, 1744. Where they exist in this country they are the créatures 
of local législation. They are governed in everything by the statutes under 
which they arise. Thèse statutes vary widely in différent states. Hence 
we hâve found no adjudication in any other state which throws any light 
upon the question before us, and there has been noue in Oalifornia. We 
are therefore compelled to meet the case as one of the flrst impression. We 
hâve already shown that the upper and lower sections were distinct works 
in several essential particulars, to which we need not again advert. The 
lower one having been finished and in use before the upper one was con- 
traeted for, if those having a lien upon the former had insisted that it 
became extended over the latter as soon as the latter was completed, no légal 
mlnd, we apprehend, could bave doubted that the daim could not be sus- 
tained. If it could, Gordon's lien might hâve been rendered valueless. 
We thlnk the converse of this proposition applies wlth equal force. If a 
lien upon the lower section could not hâve been extended ; over the upper 
one, upon what principle can it be maintained that Gordon's lien embraeed 
the lower section? A latéral feeder, constructed and intersecting the main 
line after it was completed, would certainly not be subject to a previous lien 
upon the main Une, if such a lien existed. We can see no substantial dif- 
férence between that case and the one before us. The upper section was 
only an additional feeder. That it was an elongation of the main Une, and 
not a latéral work, does not affect the principle involved. The controlUng 
circumstances and the object in both cases would be the same. * • • 
The work of Gordon was ail done upon the upper section. He had nothlng 
to do with the lower section. So far as he was coneerned, and for ail the 
purposes of this litlgation, they were distinct and independent works. A 
différent principle would produce confusion and lead to serlous evils." 

We hâve given this case unusual care, thought, and attention. In 
the examination and discussion of the several points many diverse 
views hâve been encountered. The authorities in many instances 
hâve been allowed "to speak for themselves." It has been the aim 
of the court to accept those which were deemed to be founded upon 
solid ground and based upon the better reason. The resuit of ail 
our investigations leads us to the conclusion that the court erred in 
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sjifr^ailiii:}^ the demu;rr,er,to the agiended bill of complaint and entering 
judment ôf aismiss^l thereon*' 

';|The,judgxiiënt appealed from is reversed, with costs, and the cause 
repia^ded. ïhè court below will fix a reasonable time within which 
deïen4^nts inay ple^d pr answer. 



DUPEE V. CHICAGO HORSE SHOB CÙ. 

(Circuit Court of Appeals, Seventh Circuit May 6, 1902.) 

No. 804. 

1. Cwn-oRATiONs— Stock Subsohiptions — Sioning Articles of Association— 

INTENT. / ■ 

'A signature to the articles of association of a projected corporation, 
followed by the words "250 shares," Is a suffident suhscriptlou to that 
,,number of shares of stock, provided the subscriber intended that it 
,shoiild So operate. 

a: BSéÔNEiART BTIDBNeE— SbARCH POfe LOST ORIGINAL— SUFFICIENCT OB' ShOW- 

Proof of searcb for a iost spbscriptlon paper to corporate stock, 
which Is otherwise sufllclènt to' let In secoridary évidence, Is not Im- 
' 'païréd by the testimony of the 'Corporation's attomey, into whose 
httaa» the original flrst paésed, that he belleved it was forwarded to 
the'è^neral nianagër, followed by the gênerai manager's testimony de- 
liylng that the pàpet' had ever beeii giTcn to hlm. 

s:"^^A}iÉ.' '■'■'■ -'■■■''' 

Nor was It Impalréd by the tëètlmony of the président, elicited on 
croBS^eiaminàtion, thàt he had seen the paper in the hands of a former 
sectètary pf the corporation, thôùgh such secretary was not summoned 
or ëàiled as a wltness, it appeàring that his whereabouts at the tlme 
of fertai wâs unknown. 

In Eftpr to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Thé guît 'iri the GiVéuît Court was by défendant la error, a citizen of the 
State ofindiana, Ihcoi^porated under the laws of 'that State, against the plaln- 
tift tn errer, a citizen of the State of Illlfiols, to recover twenty-flve thousand 
dollars upon plaintift In error's subscrlptlon to the capital stock of the défend- 
ant iii éjtor. 

The flçclàratlon, original and amended, set forth two papers as constituting 
the ^uwfertptlon up6n which llabllity was based. The flrst of thèse papers 
embodlèftlii the original déclaration Is in the terms following: 

"Artléîea of Association of Chicago Horse Shoe Company. 

"Wé, th'ip undersigned, hereby associate ourselves together pursuant to the 
Statutës of the St^te ot Indiaha for thé organlzation of corporations, by the 
following W*lttènâi:tlcles: 

"Article I.—Namè. The name shall be Chicago Horse Shoe. 

"Article II.— Capital Stock. The capital stock of thls Association shall be 
one hundred thousand dollars ($100,000.00) dlvlded Into one thousand (1,000) 
shares of one hundred dollars ($100) éàch. 

"Article IIL— Object. The object of thîs Association shall be to purchase, 
manufacture and sell any and ail objécts in the construction of which iron, 
stèél, copper, brass, or othèr metals are required, Includlng hbr'se shoes, and to 
purchase; leaée or otherwise' acquire such real or Personal property as may be 
iiftoessariy to a successful iprosecutlon of sald business. 

"Article IV.— Place of Opération. The business of thls Association shall 
fce carried on In East Chicago, Lake County, Indlana. 

ïl. See Corporations, vol. 12, Cent. Dlg. §§ 107, 201. 
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•'Article V. — Number of Directors and Dlrectors for First Tear. There shall 
be flve (5) directors for tlais Association. The following dlrectors shall man- 
age the affairs and prudential concems of this Association for the first year 
of Its existence: Shedd S. Shlelds, John D. Hihbard, Horace N. Dupée, George 
F. Hughson and Ohristopher Pfeiffer. 

"Article VI.— Terms of Existence. The Association shall hâve an existence 
of fifty (50) years from the date hereof. 

"In Witness Whereof we haVe hereunto set our hands and seals thls eighth 
dajr of August, A. D. 1896. 

"John D. Hlbbard, (Seal) 500 Shares. 

75 Michigan St., 

Chicago, Ills. 
"Horace M. Dupée, (Seal) 250 Shares. 
4824 Woodla-wn Ave., 
Chicago, Ills. 
"Geo. F. Hughson, (Seal) 250 Shares. 
75 Michigan St., 
Chicago, Ills." 

To thls déclaration the défendant below pleaded, among other things, that 
while consenting to assist In the Incorporation of sald Company he had refused 
to becoine a stockholder therein; that he did not subscribe, or Intend to 
subscribe. In putting his name to such articles of corporation, to the capital 
stock of such corporation; that the words "250 Shares" added after his sig- 
nature were not intended or understood to be a subscrlptlon for stock, but 
were added, as he was advlsed at the tlme and as he belleved, as being neces- 
sary for the purpose of incorporating such company; that It was understood 
that he was to act as dlrector of sald company only until the stocli was sub- 
scribed for and sold; and that said articles of incorporation hâve never been 
treated as a subscriptlon for stock; nor dld any persoh buy stock In sald 
corporation, or give said corporation crédit on the faith thereof. Other facts 
are set up In the pleas tendlng to show the improbability of plalntiff in error 
intendlng his signature to the articles of incorporation, as a subscription paper. 

It is admltted that this paper was signed by the plaintlfC m error and that, 
with his own hand, he wrote In, following his signature, the words "250 
Shares." Llttle other évidence was introduced at the trial upon the issue o* 
fact thus ralsed. Upon this issue the court Instructed the jury as foUows: 
"Now, gentlemen, leaving out ail considération of another paper which has 
been testified to as being an actual subscription upon that transaction, 
if you are satisfled from the prépondérance of the testimony in this case that 
he (plalntiff In error) wrote over his name '250 Shares' with the understandlng 
that that meant that he agreed to take 250 shares in this company which was 
then being organized, that made him a subscriber; that constitutes a sub- 
scription and was binding upon him; it was équivalent to saying, 'I will pay 
$25,000 for the 250 shares', because the articles named the priée of the shares, 
that they shall be of the value of $100 each. So, If the writing was put there 
^^ith an understandlng on his part that he was then agreeing with the other 
sub.seribers that I will take 250 shares, that was a subscription." 

At the request of the plaintlfC in error, the court further charged: "You are 
Instructed, gentlemen, that there being no express agreement in the articles 
of incorporation that the slgners thereto should take or agrée to take stock 
in the same, the signatures of the same having a certain number of shares 
after their signatures, are subject to explanation by paroi évidence, and If it 
should be shown that such words added to their names were not intended 
or understood as a subscription to stock, the défendant is not liable. You 
are further instructed that the plalntiff in thls case sues upon a written article 
of incorporation and a written subscription allégea to be signed by the de- 
fendant, Horace M. Dupée, by which he agreed to take 250 shares of stock 
of the par value pf ÇlOO each and to entltle the plalntiff to recover it must be 
established by a prépondérance of the évidence that the said défendant did 
slgn the subscription, agreement, as alleged in the déclaration, or that it was 
agreed and understood by said DÛpee and the other stockholders that his 
signature to the articles of incorporation was intended to be and was a sub- 
scription for 250 shares in the plalntiff corporation. The articles of incorpora- 
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tion contalning no ngreem^nt that the subscribers were to take the ^toek, ihe 
artfeleâ of Incorporation ànd slgnatnrè :0f èald Dupée do not of themseives 
pn$tttpte siifflclent evldeiiëé to entltle theplaintlfC to recover." 
' A^dînj|, àt the ré<3^ues^^ further charge: 

"On the bthér handi gentlemen, yoù ài:(p fiistructed that the Chicago Horse 
Shoe Oonjpany, the plamjff, was legally inçorporated under the laws of the 
State of Ihdianà and that If the défendant y^ben he slgned the articles of asso- 
ciation of.ljiçplaintiff and placed opposite hls name the vords '250, Shares' 
intended thereby to sùbserlbé for 250 shares of the capital s^oçk of the plain- 
tlff, youç verdict must be for the plalntifl. For the purpbse. of airiving at the 
intent of the défendant, yoji may conslder the fact admitted by him of writing 
the 250 Shares over hls name and the further fact of his snbsequently partlci- 
pating ata stockholdej^'àaeeting of the company, as well as being elected a 
director and the treasùrpr of the company. Under the laws of Indiana no one 
bas a rlght to serve as a director unléss be Is a stockholder." 

To éacE-of thèse instructions exceptions were reserved. 

The second paper on -frhich llabllity for subscription is based, embodled in 
the amended déclaration,' Is as foUows: 

"Chicago, Illînoi8, August 8, 1896. 

"We, the imdaralgned, hereby subserlbe for the number of shares of capital 
stock of the Chicago Horse Shoe Company (a corporation to be organized under 
the laws ftf the State of Indiana), set opposite our respective names, and agrée 
to pay foreach share the sum of $100 upon the demand of the board of direct- 
ors ofsald company when organized." 

To thls the défendant belOw pleaded the gênerai Issue, ntll tlel corporation, 
and threé spécial pleas, settlng forth the facts of the incorporation of the 
eomnany, as above statèd. 

The,OT*Iglnal of thls peper, if It ever exlstëd, was not put in évidence and the 
copy a'oés ùot bear the signature of the pïaintlfC in error. 

Thère Was évidence téndlng to show that a separate subscription paper, 
snèh as Is set forth, was slgned by the plaintiff In error In the présence of the 
légal àdvlser of the corporation, who took It Into his possession; that the 
original had paased out of hls possession; that search through hls ofBce failed 
to find It; but thàt the c6py put in évidence was a Carbon copy of the 
tiriginïil niade at the tjmé. 

Thecotlllsel thus i:estlfyîng dld not know yhat had become of, or to ytoom 
hé'hàd glven, the original; tint belleved it had gone to one Caleb about January 
13, 1SS7, àlong vrith the articles of association and the certificates of the Secre- 
tary of State, for whîch.lâst named paper he held Galeb's receipt of that date. 

Thé tréasurér of the détendant in error, who, at the time of the trial and 
slncé ■ 1807 had cùstody of the papers, records and books thereof, gave testl- 
mbny têrifllng to show tliat he had niade diligent search for the supposed 
original subscription agreement, but that the same was not among the papers 
in Bis hîindai 

It trànsplred on the trial that one Shlelds was secretary of the company at 
thé time of its organlzatîon; and, upon cross-examinatibn at the trial, the prési- 
dent of the company stated that he had sèen the papers in Shlelds' hands; 
but Shlelds, at the time of thé trial, being no longer secretary and his where- 
abôuts beîng' nnknbwn, was not elther summoned or called as a witness; and 
his évidence eltber as to making a search or as to the possession of the orlghial 
paper was ïiot obtalned. 

Calebi the gênerai manager; to wh<xm the attomey thought he had glven the 
subserlptlotiipàper, denled th^t the paper had ever been glven to him. 
■' 'Ûpori thls State of the èroof the carbon copy was adn^tted with the follow- 
ttg instrtiélbhs to the jury: "You are Infetmcted, gentlemen, that should you 
flnd f rota ■ lié évidence tMt the defçndànt. Dupée, sl^iiéd the subscription 
agreement testlfled to by the witnéss Vincent; then in such case you must flnd 
for the 'plalintlft In the sum of $25,000 yfUh 6 % interest thereon from the 3rd 
daiy of Aiflli' 1899. In sueh case ail the évidence Introdnced whlch touches 
the gùestlonas to «Jiéther thé défendant Dupée intended to subscribe for sald 
stock bé ûot Ife irrélevant and should not De considered," to whlch exception 
wal takenbj^'the plaint» ttiérror. 
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The Jury having retumed a gênerai verdict in favor of the défendant ta 
error for the sum of $27,741.65, and a motion for a new trial having been 
overruled, judgment upon the verdict veas entered, from whlch judgment 
tlils writ is prosecuted. 

John S. Miller, for plaintiff in error. 

W. S. Oppenheim, for défendant in error. 

Before JENKINS and GROSSCUP. Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement, deliv- 
ered the opinion of the court. 

The verdict being gênerai, it is not apparent on the record upon 
which alleged subscription the finding of the jury was predicated. 
Error, therefore, in respect to the trial of either of the issues thus 
presented, would be fatal to the judgment of the Circuit Court. We 
are of the opinion, however, that there was no such error. 

There is nothing in the statute of Indiana (i Horner's Rev. St. §§ 
3851-3869) which calls for or contemplâtes that subscriptions to the 
stock of a Company about to be incorporated shall be embodied in 
the certificate of incorporation ; nor is there anything in the statute 
forbidding the embedding of a subscription in the articles of incor- 
poration. The liability of the défendant in error, in that respect, 
therefore, is to be governed, not by any Indiana statute, but by the 
genferal rule relating to such contracts. 

The gênerai rule is that in contracts of this character, as in others, 
the paper submitted to the court and jury is to be interpreted accord- 
ing to its intent. No particular formality is requisite. A signature 
to the articles of incorporation required by statute, with the number 
of shares placed opposite to the signature, may be a sufïîcient sub- 
scription to bind both the corporation and the subscriber. The real 
question is, Was such paper intended and accepted as a subscription ? 
Cook, Stock & S. (3d Ed.) § 52 ; Nulton v. Clayton, 54 lowa, 425, 6 
N. W. 685, 37 Am. Rep. 213; Warehousing Co. v. Badger, (i"] N. Y. 
294. In the case last cited, the subscription was contained in the 
certificate of incorporation and was embodied wholly in the words 
"250 Shares" placed opposite to the party's signature. It was held 
to be sufficient in form and substance and to take efïect simultane- 
ously with the filing of the certificate. 

In this view of the law the issue made upon the original déclara- 
tion was properly submitted to the jury. The instructions submit- 
ted to the jurors the question, Whether the plaintifï in error intended 
thereby to subscribe for the stock ; and there is no reason why the 
verdict of the jury upon such submission should be disturbed. 

Upon the issue raised by the second paper, it is insisted, principal- 
ly, that the court erred in admitting secondary évidence of the con- 
tents of the original subscription, there being no sufïîcient proof of 
the loss or destruction of the original. 

In this contention we cannot concur. There was évidence sufifi- 
cient to go to the jury, tending to show the exécution of the original, 
and there was evidende of sufïicient search through both the papers 
of the Company in the custody of the treasurer and the papers of the 
attomey into whose possession it had originally coma. The proof 
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qf ^eîi|(^h would, unquestionably, be regarded as sufficient, were ît 
not, for two items of évidence cropping out on the trial, viz: (i) that 
in the a,ttGrney's opinion the paper had been transferred to the gên- 
erai manager, and the gênerai manager's déniai of having ever re- 
ceived it; and (2) the statement of the président that he had seen 
the papers in the hands of the former secretary, such former secre- 
tary net being called as a witness. 

The first of thèse occurrences is clearly of no force. The attor- 
ney did not testify that the paper was turned over to the gênerai 
manager. Such was his guess or opinion only. The expression of 
such guess, foUowed by the déniai of the gênerai manager, can hâve 
no effect upon the competency of the other testimony, or upon the 
adequacy of the search, except as it raay affect the credibility or ac- 
curacy of thé attorney's testimony. 

Nor is the second of the occurrences fatal to the verdict. The 
papers of à corporation are presumably in the possession of the of- 
ficer presently charged with their custody. But, had it been known 
that this particular paper was not to be found, though it had once 
been in the possession of Shields, a former custodian, and were 
Shields wîthîn reach of the parties, it might very reasonably hâve 
been incumbent upon the défendant in error, before introducing the 
secondàry évidence, to hâve exhausted Shields' memory of the where- 
abouts of the original and required him to make such search as would 
hâve satisfied the court that it was no longer in his possession. But 
Shields' possession of the paper was only disclosed on the trial and 
in a cross examination. The witness was not then within the reach 
of the court, and his whérèabouts was not known. Under such cir- 
cum^ânces there was no duty to arrest the progress of the trial until 
the testitnpfiy of Shields could be procured. The incident is one of 
those that occur frequently in trials and must be dealt with only ac- 
çording to the exîgencic^s pf the situation. We see in neither of thèse 
occurrenceis any substantial reason why the secondàry évidence 
should not hâve been admitted and the whole question, as one of 
fact, submittèd to ithe jury, as it was. 

Other exceptions, relating to the admissibility of the resolution of 
the board of iîirectors of October 30, 1898, and the record of the 
minutes of thé stockholders' meeting of September 28, 1899, hâve 
been brought to our attention, but may be disposed of with the state- 
ment that, in our judgment, there was in those respects no error. 

The iudgmerit will be affirmed. 



CUKRIEB T. TRUSTEES OF DARTMOTJTH COLLEGE. 

(Olrcult Court of Appeals, First Circuit May 29, 1902.) 
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L ApPEAI, — RbVIEW— DiKECTION 07 Vbrdiot. 

Whitney V, a«11road. Co., 102 Fedi 850, 43 0. 0. A. 19, 50 L. R. A. 615, 

; : «pplleâ to (th© effect that a défendant 1» whose favor a verdict bas been. 

rendered l)y direction of the court la entitled to support such verdict. 

Tl. See Appèal and Error, vol. 3, Cent. Dlg. { 3406. 
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on a writ of error, upon any ground whlch was falrly presented In hls 
motion therefor, regardless of the particular ground whlch determined 
the action o£ the court. 

a. Plbading— Action for Personal Injurt— Vabiance. 

A déclaration in an action against a collège corporation to recover for 
a Personal injury, -which allèges as the basis of the suit that plalntifC 
contracted with défendant to furnish him a collegiate éducation, and à 
safe and suitable lodging place, and safe and suitable grounds, build- 
ings, and appliances for obtalning healthful récréation, in considération 
of certain payments by plaintifC to défendant, necessarlly grounds the 
right of recovery on a breach by défendant of some duty it owed plain- 
tiff as a collegiate student; and sueh déclaration is not supported by 
évidence showing that plaintiff was injured by the falling of a large 
chimney on the grounds of défendant, which was being torn down by 
its orders, that plaintiff was not présent at the place in the course of 
his collegiate duties nor by défendants invitation, but that it was a 
holiday, and he was there, with others, as a voluntary spectator, to see 
the falling of the chimney. 

8. Nkgligbncb— Tearing Down of Structure— Liabilitt fob Injukt of 
Spectator. 

Neither would such évidence warrant a recovery by plaintiff on any 
State of pleading, uniess it was further shown that his injury was 
caused by wanton or willful acts of défendant. 

4. Same. 

Whether Powers v. Hospital, 109 Fed. 294, 47 G. G. A. 122, applies to 
défendant corporation, qusere. 

In Error to the Circuit Court of the United States for the District of 
New Hampshire. 
For opinion below, see 105 Fed. 886. 

Edward C. Niles and Edmund S. Spalding (Harry G. Sargent, on 
the brief), for plaintiff in error. 

Frank S. Streeter, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. In Powers v. Hospital, 47 C. C. A. 
122, 109 Fed. 294, this court held that that action, based on the 
alleged négligence of a nurse employed by the hospital, could not 
be maintained in behalf of one of its patients. The case now before 
us the défendant claims is within the principle of our former décision. 
The plaintifif undertakes to distinguish the two on the alleged ground 
that in Powers v. Hospital there was no négligence on the part of the 
défendant in employing the nurse, while in the case at bar there was 
négligence in employing the person through whose want of skill the 
plaintifif maintains the injuries arose. 

The plaintifif allèges as the basis of his suit that at the time of the- 
injury out of which the action arose he was "a student in the institu- 
tion conducted by the défendant corporation," — that is, its collège, — ■ 
"having contracted with the défendant to furnish him a collegiate 
éducation, and a safe and suitable lodging place, and safe and , suit- 
able grounds, buildings, and appliances for obtaining healthful récréa- 
tion, in considération of certain payments of money made to the de- 
fendant by the plaintifif." Thèse allégations necessarily involve the 
proposition that the plaintifif's suit grows out of his relation as a 
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c'<;>|l^gi£^t?^, StUfii^pi, In there is a subséquent 

depàrture m'the déclaration, yet ît is clearly so framed that the action 
would not lie unless the plaintiff proved a breach of an alleged con- 
tract to furnish' him with a collegiate éducation, with a safe and suit- 
able lodgîng. place, and with safe andsuitable grounds, buildings, and 
àppliànces for hqalthful récréation. ïn, other words, the déclaration 
lays no basisifor a suit unless there was a breach of the duties the 
défendant' owed the plaintifï as its collegiate student. 

The case; werit to a jufy.'and, àfter it had been closed on both sides, 
the défendant inoyed thât tbe court direct a verdict in its favor on 
several grounds, which were stated at length in its motion. We need 
specify only four.' Onë was that. on ail the évidence the jury could 
not properly fihd a verdict for the plaintifif. Ànother was that there 
was no évidence thàt the injury was caused by the violation of any 
légal dutyvvhich, the défendant owed the plaintifï. Another was 
that the plaintifï was présent at the place of the injury without invita- 
tion, and by "mère pernsission, and for the gratification of private 
curiosity ; and that' uhder such circumstances the défendant was under 
no obligation to exercise ordinary care for his protection, and was 
merely holden to rçfrain ;irom wiilful or wanton injury, while there 
was no évidence that the injury was willfully or wantonly inflicted. 
Several other. grounds stated were substantially to one efïect, namely, 
that the défendant is an eleeiïjosynary corporation, "organized and 
managed solely for the administration of a public charity, and doing 
no business for private gain," and that, therefore, it "is not liable for 
négligence in the distribution of its charity to the person who ac- 
cepts its bounty." The court direct ed a verdict for the défendant, 
which the jury returned in the following form: "By direction, and 
under order of court, the jury findthçit the défendant collège is not 
guilty in the manner and form as the plaintifï has declared." To ail 
this the plaintifï seasonably excepted, and his exceptions were allowed. 
The learned judge, in the order allowing the exceptions, stated as fol- 
lows: : ' 

"Bill of exceptions allowed, and, as tHe défendant desires to bave ail the 
évidence prlnte|(, to the end that it may présent the question whether there 
is any evldéincié qf négligence in warranting a verdict for the plaintiff, and 
as I do nôt ■uflderstand that I ruled upon that question, or that the de- 
fendant has ,,aà exception, it is ordered that the défendant pay the increased 
expense of reçording, copylng, and print, vlz., one^half." 

It is, to bé noted that the défendant, in its motion for a verdict 
in its behâlf,'did'not, in terms, call the attention of the court to that 
portion of the pleadings which we hâve extracted; but the proposi- 
*tion which this triakes the necessary basis of the suit was sufficiently 
brougl)t to its attention by that part of the motion which insisted that 
the plaintifï %as présent at the place of injury without invitation. 

This bïirijgS lis at once tô a proposition which we must consider at 
the outset. ;Although the circuit court apparently assUmed that the 
only que'stio|i Whîch came Up oti the writ of errbr was whether the 
character oï the défendant as an eleeinosynary institution would de- 
feat the action, and, although the plaintifï maintains that that is the 
only issue on âppeàl, yet the défendant claims that ail the défenses 
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brought out in its motion are before us, and that it is entitled to hold 
its verdict, provided either of them was well laid. It is true that this 
court does not hesitate to seize upon anything in the nature of a 
waiver to bar us from adjudicating any question not considered in 
the court below, and that it refuses to broaden the case when so doing 
might lead to injustice. Therefore, with référence to a motion to 
direct a verdict, if the party in whose behalf it is directed specifically 
limits the grounds of his motion, he is ordinarily held, on appeal, to 
hâve waived everything else, unless it is clear that the new grounds on 
which the verdict is sought to be sustained on error could not hâve 
been in some way covered if they had been called to the attention of 
the adverse party at the time the motion was heard. In the présent 
case there was no waiver, because, in the light of the explanation 
which we hâve made oî the claim, made at the trial, that the plaintifif 
was présent at the time of the injury without invitation, the proposi- 
tions which we will hâve occasion to consider were seasonably brought 
to the attention of the court and the plaintifï. Therefore there is no 
reason why we should not apply the gênerai rule that on a writ of 
error the only things before the appellate court are the verdict and the 
order directing it, while the reasons which operated on the mind of the 
court below are no part of the record, 

We went over this matter in Whitney v. Railroad Co., 43 C. C. A. 
19, 102 Fed. 850, 50 L,. R. A. 615, and we there showed that such was 
the settled practice. BoUes v. Outing Co., 175 U. S. 262, 268, 20 Sup. 
Ct. 94, 44 L. Ed. 156, would be misleading on this point unless care- 
fully examined. That case came up on exceptions on account of the 
exclusion of évidence. Under thèse circumstances the court held that 
the propositions raised before it by the défendant could not be con- 
sidered, because it had sued out no writ of error. The court showed 
no intention of overruling or qualifying its prior décisions, which guid- 
ed us in Whitney v. Railroad Co. Appeals are governed by différent 
rules, for which the authorities cited in Bolles v. Outing Co., at page 
268, 175 U. S., page 96, 20 Sup. Ct., 44 L,. Ed. 156, furnish examples. 
Our position is precisely in harmony with the expressions in Peck v. 
Heurich, 167 U. S. 624, 629, 17 Sup. Ct. 927, 42 L. Ed. 302. 

In Powers v. Hospital, ubi supra, we considered an eleemosynary 
institution in the strict sensé of the expression, and we showed that the 
défendant in that case must be held to belong to that class, notwith- 
standing under some circumstances it received partial compensation 
from some of those who accepted its charity. It seems difficult to 
conceive of any foundation for a proposition that, aside from the ex- 
ceptional liability which the common law has long imposed on sur- 
geons and physicians, any relation involving a légal liability for négli- 
gence can grow out of the acceptance by either individuals or institu- 
tions of the sick, or of orphans, or of the poor, solely for the purpose 
of doing charity. To hold, however, institutions like this at bar as in 
the same class might be to go further than we went in Powers v. 
Hospital. The provincial charter, from which the trustées of Dart- 
mouth Collège dérive its côrporate existence, is found at length in 
Dartmouth Collège v. Woodward, 4 Wheat. 518, 4 L. Ed. 629. An 
examination of it will show that the corporation had, at its origin, a 
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dotiblè', pÛfpose : / Fiht, ; t^^ of'^"'spreading Christian knowledge 
àmort^'thë' ravagés of our Aiïièricân wilderness," and "the éducation 
ànlJ insiirtiction'ol the youth of the Indian tribes," — which may be 
iregaMed as , strictly eleemosynary ; and, second, "the éducation of 
EngHsh jëttth and any others." The latter purpose is, perhaps, the 
only orié thSt 'survives. At any rate, it is in the light of that purpose 
that Vé'-'ïife'i^skçà to cônsider the case before us. 

The oïartèr provided "that Eleazer Wheelock, doctor in divinity, 
the foiihdèi:,"' shdùM be the président, "to hâve the immédiate care of 
the "edii'calîoh arid governniént bf sUCh students as shall be admitted 
intô said "'Dartnïouth Collège foi* iiistruction and éducation." This 
expression nbt; orily aids to illustfàte the fundamental purposes of the 
institution, but may thrbw some lîght upon other questions presented 
to us: ^ The charter alsoreco^izes the expectation, which the history 
of the collège has realizèd,';that it would be largely, if not whoUy, en- 
dowéd fcy private charîty. In this respect the défendant takes on one 
phase bf an eleemosynary institution. It also cornes within that class 
recogriized by the statutes' bf Elizàbeth as public charities. Therefore, 
in the course of the several opinions which were delivered in Dart- 
mouth Collège v. Woodward, ubi supra, the collège was styled a 
"charity school," an, "eleemosynaiT' institution," and a "private 
charity," altjiough, so far as its purposes -had relation to the statutes 
of Elizàbeth, it was alsoi,récôgnJzed as a "public charity." Ail thèse 
expressions might well be' used, and yet be far from determining that 
the défendant, for the purpose bf légal ïiability with référence to the or- 
dinary ruleèbf nîegligence, is of the same class as an institution founded 
for the care of the Sick or insane, or of orphans or foundlings. The 
fact that the plaintif5f enjoyed, by way of scholarships, the munificence 
of its endbwment, does nôt détermine the fundamental question in- 
volved, any more than did the fact that thé plaintifï in Powers v. Hos- 
pital was what is known as à "paying patient." In one case, as in the 
bther, the gênerai pui'poses pi the institution must ordinarily be the 
determining feâtttre, and not the varying circumstances peculiar to par- 
tîcular ininates. * 

While, with référence to the ordinary relations between an inmate 
of a hospitaî for the sick and the hospital, there may be nothing which 
the law recbgnizè^l as^ rising to the nature of a contraçt, the reverse 
may be true, oçdiflàrily, with ëducational institutions. Gn the one sida 
iè' the institution ; on the .other the student, or his parent or guardian, 
stïpîllatiïig foi- Ws éducation for a, valuabîe considération to be paid 
thèrefôr. ' N'everthelèss, théf e are âifficulties of a 'serious character, as 
srjggésted by , the iearned judge in coiitiection with the disposition of 
this case in' thç circuit court, Which rendef it apparently contrary to 
thé fundâmèntât ittotions of jtfstice to apply to institutions of the char- 
aôtérof thè' def jeridant the ordihary rules with regard to négligence and 
fëasbnable clre'tô their full extent. As well suggested by him, is the 
iïjistitution liablé foï some mistake of spnié professor in conducting a 
diffièult çxperîm'eint in the Chemical laborâtory, or of an assistant to 
the professbr,''Whèn, by thé' 'yery .nature of thîngs, assistants are 
somewhat largely inexperiènÉëd? Dbes the law require that ail the 
appurtenahces of ' a gymnasiuni attached to an ëducational institu- 
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tion shall be regarded with the same strict rules as those of a manu- 
facturing establishment? Our institutions of learning are commonly 
known as often poorly endowed, and in the receipt of no profits, and, 
at the most, of only a moderate income, and therefore often disen- 
abled from making use on their premises of modem appliances for 
safety. Are they hable to one who enjoys their beneficence, knowing 
that such is their fréquent condition, as ordinary business corporations 
are liable? 

On the one hand and the other, thèse considérations press on us, 
leaving the solution a dififiicult one, whether it be as to the proposition 
that the rule of Powers v. Hospital applies, or as to some modified 
proposition that at least the ordinary tests of reasonable care must be 
qualified in some way to meet the peculiar conditions pertaining to in- 
stitutions of this character. 

However, the considération of the particular facts of this case will 
show that they will not permit us to détermine the difificult questions 
which we hâve suggested. The pith of the occurrences, as put by the 
plaintifif, is that one McKenzie, at the time of the injuries which the 
plaintifif sufïered, wàs employed by the défendant as inspecter of build- 
ings, the title being subsequently changed to superintendent of build- 
ings; that in this capacity he had gênerai supervision of the collège 
grounds and buildings, under the gênerai and spécial instructions of 
the trustées ; that the défendant had purchased a tract of land adjoin- 
ing its grounds, on which stood a disused high chimney, the same hav- 
ing been partly acquired for the purpose of erecting a heating station 
to supply various buildings, including chapel, library, gymhasium, 
recitation halls, and dormitories, and also a building owned by the de- 
fendant, and leased for hôtel purposes, and two business blocks owned 
by the défendant as a matter of investment ; that the destruction of the 
chimney was a necessary préparation for the érection of the heating 
station ; that a committee, of whom the président was one, had been 
intrusted by the défendant with the gênerai supervision of its lands and 
buildings, and had instructed McKenzie to take down the chimney, 
but left the manner of his doing it entirely to his discrétion; that 
McKenzie was not a man of proper skill to do work of that character ; 
that that fact was known to the défendant, or should hâve been ; that 
he was taking an undergraduate course in the collège of the défend- 
ant ; that the chimney was 68 f eet high, and weighed about 60 tons ; 
that it stood in close proximity to a number of the collège buildings, 
and near several paths commonly traveled by students and others, and 
frequently passed over by the plaintifif ; that the students were free to 
go wherever they pleased about the collège grounds, and that the 
plaintifif so understood it ; that the method of taking down the chim- 
ney by McKenzie was unsuitable and unsafe ; that, when préparations 
had been made to take it down, he had caused to be posted on the 
collège bu'Hètin boards the fôllowing notice, signed by him : "The old 
gas-house chimney will fall at about i :30. Corne, and bring kodaks !" 
and that the plaintifif saw this notice, and, relying on it, he went to the 
place where the chimney stood. It is clear that he was there merely 
as a matter of curiosity, and in response to the notice. The afternoon 
was a holiday, and collège duties were suspended. When the plaintiff 
117 ¥.—i 
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reached the place, he found there 200 or 300 people, . including the 
président, prof essors, and tbwnspeople, moVing about from place to 
plaide ; and, wHile he wfts observing the wqrk of taking down the chirti- 
ney, it fç^l, scattering sortie portions an unexpected distance, some of 
which struck him. '■'/''' 

There ismuçh which snggests that the injury came about in such a 
péçuliar n^anner that it çôiild not be said to be the prokimate consé- 
quence of àny want of skill on the part of McKenzie, if there was such ; 
and the record before us is fuU of déniais that McKenzie lacked skill, 
or that the défendant was lacking in reasonable care in employing him. 
Some of thèse issues may properly be before us ; but, as the case is 
easily disposed of otherwise, we need not consider them. 

We should observe that the présence of the président in the neigh- 
borhood of the chimney at the time it was taken down is an immaterial 
fact. While,. as we hâve seen, the charter provided that he should 
hâve immédiate care of the éducation and government of the students, 
yet his pi*eSéncé on tbis occasion had no relation théreto. He attend- 
ed mereïy as one of thé imass of spectators. He had no coimection 
with the invitation given by McKenzie. Had it been otherwise, or if 
the record had shown that he had any reason to apprehend danger, 
the provision which we. bave cited from the charter might bave required 
us to go înto the case further, beçause the powers, and the conséquent 
duties, whîch it vested in and imposed on the président, are so unquali- 
fied that the défendant might be especially afïected by the exercise 
of them, or the want of exercise of them, under circumstances we hâve 
now n<? occasion to consider. 

Thé, invitation was a gratuitous act on the part of McKenzie, and 
it hadi no relation whatever to bis employment by the défendant, or to 
his àgépçy in its behalf, It was addressed to members of the govern- 
ing boàrds^ professors, students, and townspeople, to ail as individuals, 
withevt,;Fegard to the peculiar status of any of them. The plaintiflf 
was onthè premises without invitation, express or implied, from the 
défendant, the same as ail others were there, havingno more right 
growing ont of the matters before us than the townspeople. So far 
as this, issue is concernecj, hé bore np relation to the défendant as a 
studént, any more than McKenzie, in his employment of taking down 
the çhimney, stood as a mère undprgraduate. Therefore the facts 
have'no refevancy to the matte:rsiset out in the déclaration, More- 
over> on no amended state of the pleadings could we hold the défend- 
ant legal|y responsible for the plaintifîE's injuries, because, under well- 
settled çules of law, too often stâted to need to be repeated hère, be 
was a niere looker-on, of the class of those who must take care of 
themselves, except as agàinst wantohness or willfulness, or except 
undef peculiar circumstances of some undisclosed danger, none of 
which things are suggestéd in the case at bar. 

The jùdgment of the circuit court is affirmed, and the défendant in 
error reçpvers the costs of appeal. 
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CITY OF PT. SCOTT, KAN., v. "W. G. EAUS BROKERAGE CO. 

(Circuit Court of Appeals, EigMh Circuit August 4, 1902.) 

No. 1,711. 

1. Municipal Corporations— Powers Limited bt Btatutort Grant. 

The powers of municipal corporations are limited to those expressly 
granted and those fairly implied therefrom or incidental thereto, and a 
reasonable doubt of the existence of a power is fatal to its belng. 

8. Bame— Power— Prescription of Manneh of Exercise Négatives Right 
to Use -Otherwise. 

The prescription, by the statutes, under which a municlpality is or- 
ganized or acting, of the manner in which it shall exercise one of its 
powers, limits the right to exercise it to that method, and its use In any 
other way Is ultra vires of the corporation, and void. 

B. Same— Statutory Method op Investing Sinking Funds Exclusive. 

When a municipal corporation of Kansas bas a sinking fund in ex- 
cess of $2,000 for Investment in the purchase of its bonds, the statutes 
of that State require it to advertise for bids and to invest the fund in 
the bonds of those parties who offer them at the lowest price. Gen. 
St. Kan., 1899, §§ 6284, 6294. A city In such a situation made a contract 
with a brokerage company to repay it the amount it should expend in 
the purchase of thc'City's bonds, not exceeding their par value and 10 
per cent, premium, and to pay the company for its services in addition 
more than 16 per cent, of the par value of the bonds it bought HeU, 
the statute prescribing the method of Investing the sinking fund was 
exclusive, the contract with the brokerage company was ultra vires of 
the city and void, and a contract to pay the reasonable value of such 
services was void for the same reason. 

4. Same— Estoppel from Denial op Lawful Exercise op its Powees. 

A municipal corporation, which has retained the beneflts of a contract 
Invalld not because It was beyond the scope of its powers but because in 
the making or performance of the agreement the power of the municl- 
pality was iUegally exercised, may be estopped from denying the validity 
of the contract as against an innocent par^, who has changed his posi- 
tion in reliance upon the action of the municlpality. But no such 
estoppel can arise in favor of one who knowingly agrées to assist the 
municlpality in the illégal exercise of its power. 

5. Equitable Estoppel— Misrephesentation and Ignorance. 

A false représentation by one party of a material fact of which the 
other party Isactually and permissively Ignorant is essentlal to the 
existence of an équitable estoppel. 

6. JUDQMENT NoTWITHSTANDING VERDICT. 

Where the pleadings disclose the right of a party to a judgment in 
hls favor, such a judgment may be entered by the court, under Gen. St. 
Kan. 1899, § 4675, notwlthstanding the fact that an adverse verdict has 
been rendered. 

7. Contract op Purchase Void ip Quantity Undbtbrminable. 

A contract for the purchase of Personal property is voId for want of 
considération and mutuality if the quantity to be bought is conditioned 
by the wiU, wish, or want of one of the parties. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Thls wrlt of error was sued out to reverse a judgment for $4,722 against 
the city of Ft Scott and in favor of the W. G. Eads Brokerage Company, a 
corporation, for a breach of a contract. The judgment rests on a peremptory 
instruction to the jury based upon thèse facts: The city of Ft. Scott had a 
bonded debt of $234,000 and a sinking fund of about $45,000. The bonded 
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debt was drawlng aboiit 6 per cent, per annum, and the slnklng fund only 
1% per cent, per annum, Tlje clty and the brokerage company supposed that 
none of thé bonds of the city were redeemable until the expiration of 9% 
years from the time the cpntîract was made, although the fact was that 
bonds to tBe amount of $20;Ô00 were then payable upon call. Thereupon the 
brokerage company wrote to the clty that It tnought it possible that it 
might be able to buy bonds enough to at once apply the slnking fund, and 
that, If it was able to do this, it would charge tlie city one-half of the net 
saving resultlng to It from the purchases. On September 25, 1899, the city 
accepted thls proposition on the conditions that it would talje from the 
brokerage cotnpany and pay for its bonds to the amount in par value of 
$40,000, that the premium on them should not exceed 10 per cent, that the 
compensation of the brokerage company should be paid in city warrants, 
that the interest on the bonds bought should be reckoned on the theory that 
they would mature 9% years from Oetober 1, 1899, that the brokerage com- 
pany should reûder a true account of the bonds it bought by means of can- 
celed (Jrafts and receipts whlch should show absolutely and deflnitely the 
purehâse price of the bonds, and that the term of the contract should end 
on January 15, 1900. After this contract was made the brokerage company 
dlscovered thé fact that bonds of the city to the amount of $20,000 were 
subject to call, prepared a notice calllng thein, caused the mayor and the 
clerk of the clty tq sign this notice, and published it In a daily newspaper. 
This notice stated that thèse bonds were called for payment at the Kansas 
state fiscal agency In the clty of New York on January 1, 1900. The city 
sent the necessary funds to that agency to pay the bonds and the interest 
upon them, and thèse bonds were paid wlth thèse funds of the city, and were 
cfnçeled. The brokerage company never bought any bonds of the clty under 
the contract. On Decembçr. 19, 1889, the term of the contract was extended 
to February 15, 1900. The brokerage company incurred travellng expenses 
of Its offlcers and agents, and rendered services in searching out the holders 
of the city bonds and endeavoring to obtain them, which one of its wlt- 
nesses testlfied were worth $4,275. On January 23, 1900, the city notifled 
the company to tafce, no further steps to secure bonds In addition to those 
aggregating $20,000, which had been called, and on February 15, 1900, the 
parties agreed that the contraCt between them should cease and terminate 
upon the déllvery to the brokerage company of warrants of the clty to the 
amount of $4,275. No warrants were ever delivered, and the company 
brought thls action to recoTcr the $4,275 on the ground that by the contract 
of February 15, 1900, its clalm agalnst the city had been compromised, and 
the city had agreéd to pay, tjils amount to settle it, and on the further 
ground that its services In procuring the surrender of the bonds for $20,000 
and Its endeavors to obtain othpr bonds were reasonably worth $4,275. The 
court below sustàlned Its clalms, |and directed a verdict and Judgment for the 
amount It demanded. 

B. Hudson and W. R. Biddle, for plaintiff in error. 

T. F. Garver (J. B. Larimér, on the brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Tudees. and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the Court. 

The foundation of the judgment in question in this case is an 
alleged agreement of compromise and settlement of a claim against 
thé city of Ft, Scott for compensa:tion for services rendered about the 
investment of the sinking fund of the city under a contract bétween 
the brokerage company and the municipality. ' This judgment is 
challenged on the ground that the original contract was beyond the 
powers of the city. If the city was withôut power to make any con- 
tract to employ or pay any one for purchasing or procuring bonds for 
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the investment of its sinking fund, it was equally without power to 
make a valid agreement to compromise or to settle a claim founded 
on such an agreement. It could not, by an agreement to compro- 
mise a baseless claim, subject itself to liability that it could not create 
by contract. Hence the charge that the agreement to pay for services 
renderèd to assist the city in procuring bonds in which its sinking 
fund might be invested was void lies at the root of the whole matter. 
When the original contract between the city and the brokerage Com- 
pany was made to pay to the latter one-half of the différence between 
the premiums it should expend for the purchase of the bonds of the 
city and the amount of interest thereon for 9^ years, the city had a 
sinking fund of about $45,000, and this contract was made for the sole 
purpose of purchasing bonds in which this fund might be invested. 
The city then had bonds outstanding to the amount of $20,000 which 
were redeemable at its pleasure. The statutes of the state of Kansas 
expressly provided that, when there were sufficient funds in the hands 
of the city treasurer of this city belonging to the sinking fund, he 
should call in and pay as many redeemable bonds as that fund would 
liquidate, and that at the expiration of 30 days from the date of the last 
publication of his call the bonds called should cease to bear interest. 
Gen. St. Kan. 1899, § 5722. Both of the parties to the original con- 
tract supposed, when it was made, that none of the bonds were redeem- 
able in less than 9% years, so that, as far as this agreement related in 
any way to the bonds that were then redeemable upon call, it was made 
under a mutual niistake of fact, and was voidable. They made their 
agreement under the mutual understanding that bonds must be and 
were to be purchased for the investment of the sinking fund. Upon 
this subject the statutes of Kansas provided: 

"Eaeh city governed by the provisions of this act shall be a body corporate 
and poli tic and shall hâve power: • * * 4th. To make ail contracts 
and do ail other acts in relation to the property and concerns of the city 
necessary to the exercise of Its corporate or administrative powers." Gen. 
St. Kan. 1899, § 702. 

"The mayor and council shall hâve the eare, management and control of 
the city and its property and finances and shall hâve pow^er to enact ordinances 
for the purposes hereinafter named not répugnant to the constitution and 
laws of this state. * * * 40th. To appropriate money and provide for the 
current expenses of the city: provided, that no indebtedness shall be incurred, 
or order or warrant or évidence of indebtedness of the city shall be drawn 
or Issued on the treasurer in pay ment of any indebtedness to exeeed the 
amount of funds on hand in the treasury at the time." Section 710. 

"It shall be the auty of county, township and city treasurers in this state 
to invest ail moneys in their hands belonging to any sinking fund in the 
manner provided for in this act." Act April 25, 1874, g 1 (Gen. St Kan. 
1899, § 6284). 

"The county treasurer of any county shall, by and with the consent of the 
board of county commissioners, Invest ail moneys in his hands which hâve 
been levled and collected as a sinking fund to redeem the outstanding bonds 
of the county as follows: First, in the bonds of the county for which such 
sinking fund bas been levied: provided the same can be purchased at a price 
not exceeding their market or par value." Act April 25, 1874, ? 2 (Gen. St. 
Kan. 1899, § 6285). 

"The treasurer of any city in the state shall, by and with the consent of 
the mayor and common council of such city, invest ail moneys which shall 
be paid into his hands belonging to the sinking fund of such city in the 
same manner as that prescribed for investment made by county treasurers, 
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except that bondfl of the clty shall be flrst purchased, If they can be obtalned 
at a prlce jaot esceedlng their market or par value." Act Aprll 25, 1874, § 4 
(Gen. St:^an. 1899, § 6287). . 

"Whènevèp tlié amouût of tljie sinking fund for Investment belonging to 
any county, èltjf, townshlp or School district shall exceed the sum of two 
thousand dollars there shall flrst be an advertisement Invlting sealed blds 
for such slpbtîigfoncl or any part thereof, sald advertisement to be signed 
by tbp clerkiof the county, tpjwnshlp, clty or school district, as the case 
may be, ànd publlshed three times sueeesslvely thirty days prevlous to the 
av^ard of sùch funds In the officiai paper of the county; and such sinking 
fund shall be awarded to the party or parties offering bonds at the lowest 
priée." Act Aprll 25, 1874, § 12 (Gen. St. Kan. 1899, § 6294). 

Conceding, now, without deciding, that the mutual mistake of the 
fact that bonds of the city to the amount of $20,000 were redeemable 
wheii the original agreement was signed did not avoid that contract, 
and treâting the ease as though thèse bonds had not been redeeme 
able until 9^ years after the agreement was made, let us consider 
whether or not, under thèse statutes, this city had the lawful authority 
to make the agreement in question. Municipal corporations are the 
créatures of the statutes under which they are organized and operated. 
By thb.se statutes their powers are granted, measured, and limited. 
Beyohd- the limits of the powers there expressly granted and those 
fairly implied therefrom or incident thereto they cannot lawfully act 
or âgree to âct, and a fair and reasonàble doubt of the existence of a 
corporate power is fatal to its being. Contracts for the lawful exer- 
cise of the powers of a corporation are binding and enforcéable. But 
agreements of municipalities beyond the scope of their granted powers 
are null, and as though they had not been. They are void against 
the State, because they are unlawful usurpations of powers which it 
has reserved. They are void between the parties to them, because 
those parties are charged with knowledge of the statutes, and of the 
limits of corporate powers there fixed ; and no formai assent of cor- 
porations orofHcers, no alleged estoppel, can give validity to such 
agreements, or induce the courts to enforce them. Union Pac. Ry. 
Co. V. Chicago, R. I. & P. Ry. Co., 51 Fed. 309, 316, 2 C. C. A. 174, 
230; I Dill. Mun. Corp. (sd Ed.) § 89; Central Transp. Co. v. PuU- 
man's Car Co., Ï39 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55 ; McCormick 
V. Bank, ];05 tj. S- S38, 549, 17 Sup. Ct. 433, 41 L. Ed. 817; Bank 
V. Kennedy, 167 U. S. 362, 367, 17 Sup. Ct. 831, 42 L,. Ed. 198; Bank 
V. Hawkins, 174 U. S. 364, 370, 19 Sup. Ct. 739, 43 L. Ed. 1007; 
Putney Bros. Co. v. Milwaukee Co. (Wis.) 84 N. W. 822, 823 ; Trester 
V. City of Sheboygan (Wis.) 58 N. W. 747 ; Mousseau v. Sioux City 
(lowa) 84 N. W. 1027; Von Schmidt v. Widbur (Cal.) 38 Pac. 682; 
Dube V. Peck (R. I.) 48 Atl. 477, 479; Gaslight & Coke Co. v. City of 
New Albany (Iild. Sup.) '59 N. E. 176, 178 ; James v. City of Seattle 
(Wash.) 62 Pac. 84, 79 Am. St. Rep. 957. 

Again, the désignation by the statutes which grant a corporate 
power of the way in which it shall be exercised limits the right to 
exercise it to" the manner thus prescribed, and renders its use in any 
other way ultra vires of the corporation and void. In Putney Bros. 
Co. V. Milwaukee Co. (Wis.) 84 N. W. 822, 823, the statutes em^ 
powered the county to support and care for inebriates in county 
asylums and county poorhouses, and the suprême court of Wisconsin 
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held that a contract by a county to pay for the care and cure of an 
inebriate in a Keeley institute was beyond the powers of the county, 
and subjected it to no liability for the board which had been fumished 
or for the médical services that had been rendered under the agree- 
ment. That court said : 

"Thus it appears that the législature bas provided certain methods by 
which inebriety or habituai drunkenness may be dealt with, and we thinlt 
it plain that by prescribing certain methods it has excluded other methods, 
and that the gênerai provisions requiring the county or town to care for and 
relieve paupers refer to necessary food, clothing, ordlnary médical treatment, 
and the like, and not to médical treatment loolcing towards the cure of in- 
ebriety as a disease. There was, therefore, no authority resting in any ofllcer 
or public body to incur the liability hère claimed In the flrst instance. Such 
being the case, there ean be no ratification by the county. A county cannot 
ratify the unauthorized acts of its agents which are beyond the scope of its 
corporate powers. Frederick v. Douglas Ce, 96 Wis. 411, 71 N. W. T98." 

On the same principle the suprême court of Wisconsin also held in 
Trester v. City of Sheboygan, 58 N. W. 747, where the statutes 
authorized the city to procure an easement for a street by condemna- 
tion, that the municipality had no power to buy such an easement, 
and that an agreement to pay the purchase price thereof was void. 
And in Gaslight & Coke Co. v. City of New Albany, 59 N. E. 176, 
178, the suprême court of Indiana decided that a contract for light- 
ing a city for a term of 23 years was ultra vires of the municipality, 
and void under statutes which authorized the city to make agreements 
for lighting it for terms not exceeding 10 years. 

The application of thèse established principles of the law of cor- 
porations to the facts of this case leaves no doubt of the conclusion 
which they compel. The statutes of the state of Kansas from which 
this city dérives its powers will be searched in vain for any provision 
which grants it any authority to contract with any party to purchase 
or to procure its bonds for the investment of its sinking fund. On the 
other hand, the act of 1874 expressly forbids the making of any such 
contract. It déclares in its first section that it shall be the duty of 
the city treasurer to invest ail moneys of the city in his hands in the 
manner provided in that act (section 6284), and it provides in its twelfth 
section that whenever the amount of the sinking fund belonging to 
any city exceeds $2,000, that fund shall be invested in the bonds of 
those parties who, after the publication of a prescribed advertisement 
for sealed bids, ofïer their bonds at the lowest price (section 6294). 
When this contract was made, the amount of the sinking fund of the 
city of Ft. Scott, ready for investment, exceeded $2,000, and that city 
fell within the express provisions of thèse sections. It was authorized 
by section 6294 to invest its sinking fund in bonds of parties who, after 
the publication of the prescribed advertisement, ofïered them at the 
lowest price ; and it was prohibited by section 6284 from investing its 
sinking fund by the purchase of bonds in any other way. In the face 
of thèse statutes it made an agreement with the brokerage company, 
without any advertisement inviting bids, to invest its sinking fund in 
its bonds at any price not exceeding 10 per cent, premium that the 
company might pay for them, and to pay that corporation for its 
services in buying them one-half of the différence between the amount 
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of flïe premitîm it paid and the interest onthe bonds for g}i years. 
■The niaiïMénatice and enfôrcement of such a contract would be a disre- 
jg^àrd id^f istàblished prindpfës of the law of corporations and a practical 
repeaî Ôf* th« sections of the statutes to ivhich we hâve just adverted. 
The very evil at which thèse sections were leveled was the foolish and 
reckless jexpenditure of the sinking funds of municipahties by such 
thriftleS's cëntracts as that before us. The plain purpose and manifest 
intention èif; the législature in enacting the provisions of thèse sections 
were to fil'gveiit cities from màking priv'ate purchases or private con- 
tracts aiK)tit ithe purchase of their bonds for the investment of their 
sinking fundsv and to limit them to the purchase of the bonds at the 
lowest price offered after a public advèrtisement inviting bids. The 
case at bàr i^ a striking illustration of the wisdom of this législa- 
tion. Hère îs a contract. between this city and the brokerage Com- 
pany, under which, if it were vaUd, the défendant in error might hâve 
bought bonds of the city for investment in its sinking fund of the par 
value of 140,000 at 10 per cent, premium, and then hâve compelled 
the municîpality to purchase them at that price, and to pay it for its 
services môfe than 16 per cent, of their par value in addition, when 
the city had the right, and ît was its duty, under the statutes of the 
State ôf JEansas, to call andCâncel one-half of this amount of bonds 
withoiit thé piayment of any prëmium whatever. To eiiforce such a 
contract vi^ould be to strike down the wise and salutary pi-ovisions of 
the statutes of Kansas relative to the investment of sinking funds of 
cities, and to fly in the teeth of the settled rules which measure the 
powers of coj^oi'àtions. The authority to make this agreement was 
not grante^ t'a, but was expresgly withheld from, this city by the plain 
provisions bf Mettions 6284 and '6294, and thé validity of the agreement 
cannot be stistàitted. 

Counsel fdr' the défendant in error contend,;however, that, although 
the contract was invalid, the city is estopped from defeating this action 
upon that grôund because ït has receiveè and retained the benefits 
of the agreement. They concède that, if the agreement had been with- 
out the scope pf the powers of the corporation, an éstoppel from de- 
nyiiig, its validity could not hâve arisen. But they invoke the con- 
ceded rule that; where à corporation has received and retained the 
benefits of à ej:3ntract, which' -was invalid not because it was beyond 
thé scope of îtâpower, but because in the création or the performance 
of thé côîltract its power was'not exercised in the manriér prescribed 
by the law, it is estopped from denying its validity for the purpose of 
defçâting the action of an innocent party fôr a breach of it. There 
arç^ however, niâny reâSons Why this principle is inapplicable to the 
casé in hand.' One reasbn-r|-ànd an all-sufficient one— is that the 
brokerage cornpany was not pèrmissrvely igiibrant of the fact that the 
city was wîtHbut power to iriïike the agreement, and the city nëver 
mâde any falséT^epfeséntatibfi dr tbncéalméht of that fact. A mis- 
rçprësentatÎQti'by.'orié party' oifPd fact ôf which the other party is 
àétuàïïy àrid .'f^'rritissively' ighoràiit is a sine qua non ôf an équitable 
éstoppel. Bigelbw, Estop. §'^52. Thé ci1;y did not solîcit', persuade, 
or induce ' thé bi-okerage companjr to enter into this agreement, or 
to expénd itS iîîbhey, or to render its services by any niisrepresentation 
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of its autbority. The brokerage company solicited this contract from 
the city. It was the actor, and it was its duty to ascertain at its péril 
and to know whether or net the agreement which it requested and in- 
duced the city to make was within the statutory powers of the munici- 
paUty. The laws to which référence has been made in this opinion, 
and which made that agreement void, were spread upon the records of 
the législation of Kansas, and were printed in its statute books. They 
disclosed the fact that the city was without authority to make this con- 
tract, and in the eyes of the law the brokerage company knew that 
fact when it entered into the agreement, because it was legally charged 
with a knowledge of the law. 

Again, while a corporation is sometimes estopped as against an in- 
nocent party from denying the validity of a contract which has re- 
sulted from the irregular or illégal exercise of some of its powers, it 
is never estopped as against one who knowingly assists in the illégal 
exercise of the power from denying the validity of an agreement 
whereby such a party agrées to aid the corporation in the unlawful 
use of its authority. The city had the gênerai power to purchase its 
bonds for the investment of its sinking fund. But it was prohibited 
from buying them in any other way than from the lowest bidder after 
public advertisement. If any innocent bondholder had sold and de- 
livered bis bonds to the city through the brokerage company, the city 
might well hâve been estopped by its rétention of the bonds from de- 
feating an action by the vendor for the purchase price of the property 
he had delivered to it. But the brokerage company is in no such "po- 
sition. It solicited and procured a contract with the city whereby it 
undertook to assist that raunicipality in the exercise of its power to 
purchase its bonds in an illégal — in a prohibited — manner. No estop- 
pel from denying the validity of such an agreement can arise in favor 
of the brokerage company, because the law charges it with knowledge 
that the agreement and its exécution were mala prohibita, and be- 
cause it actively and knowingly participated in the attempted viola- 
tion of the statute. The contract of thèse parties cannot be sustained 
on the ground of estoppel, because there was no ignorance of any 
material fact by the brokerage company, and because there was no 
misrepresentation of any such fact by the city. 

As the agreement was void, and the brokerage company was 
charged with knowledge of that fact when it entgred into it, the subsé- 
quent agreement to compromise and settle the claim founded upon this 
invalid contract was equally void, and for the same reason, and no 
judgment for a breach of either of thèse agreements can be supported. 

Nor can this judgment stand upon a quantum meruit, upon the 
ground that the services rendered by the company in endeavoring to 
secure the purchase or the surrender of the city's bonds were worth 
the amount of the judgment, because the city had no more power to 
employ and pay the company the reasonable value of its services to 
aid it in violating the law and in investing its sinking fund in an illé- 
gal manner than it had to make the original written agreement for 
that purpose. The truth is that there is no tenable ground upon 
which this judgment can be supported, and this fact appears as clearly 
from the pleadings as it does from the évidence. In such a case the 
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défendant in the trial court is entitled to a judgment under the statutes 
of Ransas nôtwithstanding an adverse verdict. Gen. St. Kan. 1899, 

§ 4675- 

Many other questions hâve been discussed in the arguments and 
bfi'efS Of coûiisel, but none which tend in any way to modify the inévit- 
able cctodusibnwhich results from the statutory limitation of the 
powers of the city. No good purpose would be served by prolonging 
this opinion to discuss thèse questions. If, however, the equities of 
this càse wer«i to be considefed, they would be found not irreconcilable 
with the cûiidusion that the law compels. The original agreement was 
unilatéral, and void in its inception. The brokerage Company was not 
bound by it to purchase or secure any bonds, and consequently the city 
was not béand tô take or pay for any bonds or any services. A contract 
for the ftiturè delivery of Personal property is void for want of considér- 
ation and! niutuality if the quantity to be delivered is conditioned by 
the will> wish, or want of one of the parties. Cold Blast Transp. Co. 
v. Kansas City'Bolt & Nut Co. (C. C. A.) 114 Fed. yj, 81. The pur- 
chase ând delivery of the bonds for thë sinking fund were conditioned 
by the will oi"' Wish of the brokerage company. Its agreement went no 
farthef thkn this sentence: "We think it is possible wé may be able 
tô buy enbogh bonds from the holders to at' bnce apply the sinking 
funds, and stop the entire interest by the cancellation of the bonds." 
It contàîned no Obligation to purchase or secure a single bond. 
Again, the' cbiitract was an agreement that the brokerage company 
shoûld buy bonds, déliveir them to the^ city, and the city should pay for 
bonds whlch the brokerage Company bought. But the Company never 
bought a Single bond. He;nce the city never became liable to purchase 
or pay for a bond, or for the services ôf the company in purchasing 
them. The company did ijlduce the city to call in the bonds to the 
amountof $20,000 which it had the right to call, and did doubtless 
render servièes in endeavoring to sôêure other bonds. But it never 
complied v^îh the terms of its Original agreement, and, if it rendered 
any services, they were not of the character which it there proposed 
to render, and its action did not fulfîll any of the terms of its original 
contract. Thèse considérations are not determinative of the case, but 
they tend to show that thé resuit is not altogether unjust or inéquitable. 
The city deriyed no benefit from the services of the company which it 
would not have derived from an examination of the statutes and a com- 
pliance with the law. The company purchased no bonds and rendered 
none of the services which, under its original proposition, conditioned 
its right to compensation. The judgment below must, however, be 
reversed on the ground that the original contract, the agreement of 
compromise, and the implied agreement to pay the reasonable value 
of the services of the company in procUring the bonds of the city for 
the investment of its sinking fund Were ail alike beyond the powers of 
the corporation, and void. 

The judgment bélow is accordingly reversed, and the case is remand- 
ed to the circuit court, with instructions to render a judgment in favor 
of the défendant nôtwithstanding the adverse verdict. 
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HANLEY V. BEATTT, District Judge. 

(Circuit Court of Appeals, Ninth Circuit May 12, 1902.) 

NO. 820. 

1. Suit to Quiet Title — Minins Claim — Sdbject-Mattek in Issue. 

rnder Eev. St Idaho, § 4538, whlch provides that an action may be 
brought by any person against another who claims an estate or interest 
in real property adverse to him for the purpose of determlnlng such 
adverse claims, wliere a suit in eqialty is brought in a fédéral court In 
that State for the caneellation of deeds to Interests in a mining clalm, 
for a decree determlnlng tbe adverse claim of défendants to such In- 
terests and establishlng complalnant's title thereto, and in which a re- 
celver is prayed for to take control of the mine and vyorkings on sald 
claim, and an Injunction restraining défendants from taking ore there- 
from pending the suit, the court bas jurisdictlon to détermine the entire 
controversy betvreen the parties respectlng the mine and the ore thereln, 
and it Is the duty of the défendants to set up ail défenses they may 
hâve to complalnant's clalm thereto. 

2. Jddgment— Matters Concludbd— Défenses not Pleaded. 

A suit in equlty was brought in a fédéral court for the caneellation 
of deeds to certain undivided interests in a mining claim on the ground 
of fraud and to establlsh complalnant's title to such Interests. The blll 
alleged that the property was of no value except for the minerai it con- 
tained, but that such minerai was of a value exceedlng the jurisdictlonal 
amount; that défendants had extracted and removed ore from the claim 
exceedlng In value $150,000. An accounting was prayed for, the appotot- 
ment of a receivër to take charge of the mine, and an injunction re- 
straining défendants from removing ore pending the suit. Défendants 
dld not deny the jurisdictional value of the matter in dispute, nor the 
allégation that the sole value of the property was in the minerais It 
contained, and the suit was trled on its merits. Held, that the subject- 
matter of such suit was not merely an interest in the surface of the 
clalm In dispute, but Included also an Interest In the ore belng mined 
therefrom, the value of which alone gave the court jurisdictlon under 
the pleadlngs; that a decree of the appellate court thereln, whlch had 
become final, reverslng a decree of the circuit court dismissing the blU, 
and based upon an opinion flnding that a deed from complalnant con- 
veying an interest in the property was voidable and that he was the 
owner of such interest, was concluslve between the parties as to his 
rlghts in the ore; and that the circuit court was not justifled In refus- 
ing to proceed to a final decree establishing such rights of complainant 
in accordance with the mandate of the appellate court, and in conformlty 
to the issues jolned and litigated, because of the pendency of a new 
suit brought by défendants assertlng their sole ownershlp of such ore 
on the ground that the veln in whlch it was found had Its apex In 
other property owned by them, such clalm, if true, belng one which 
they were bound to assert in the prier suit 

Pétition for Writ of Mandamus. 

John R. McBride and M. A. Folsom, for petitioner. 
W. B. Heyburn and E. M. Heyburn, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The case of Kennedy J. Hanley, com- 
plainant, against Charles Sweeny, F. Lewis Clark, and the Empire 
State-Idaho Mining & Development Company, a corporation, défend- 
ants, was a suit in equity, brought in the circuit court of the United 
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States for the district of Idaho, Northern division, on the i8th day of 
March, 1899. The suit involved complainant's daim to the ownership 
of eleven twenty-fourths of certain mining ground described as the 
"Skookuni Mining Claim," located in the Yreka mining district, in 
the county of Shoshone, in the state of Idaho. The complainant's 
right to eiight twenty-fourths, or an ùndivided one-third interest in 
the Skookum mining claim, was based upon certain proceedings which 
complainant daimed amounted to a purchase of that interest from one 
Cunningham, the administrator of an estate, who sold the interest in 
settling up the estate in the course of probate proceedings in the 
state court of Idaho; but the administrator had conveyed this inter- 
est to a mining company, which also claimed to be a purchaser from 
the administrator, and had received a deed of conveyance of this in- 
terest in the course of such probate proceedings, and had conveyed 
the same to thé défendant the Empire State-Idaho Mining & Develop- 
ment Company. Complainant's title to the remaining tliree twenty- 
fourths, or an ùndivided one-eighth, interest in the Skookum mining 
claim was derived through mesne conveyances from the original 
grantee by patent from the government of the United States. This 
latter title had been conveyed by the complainant to the défendants 
Charles Sw.eeny and F. Lewis Clark by deed dated April 30, 1898, 
deposited on that day in the Exchange National Bank of Spokane, in 
the state pi Washington, iiti escrow, to be delivered to the défendants 
Sweeny and Clark upon certain stipulated conditions. Complainant 
claimed that the défendants Sweeny and Clark had obtained possession 
of this deed wrongfully and contrary to the terms of the escrow agree- 
ment. It appears from the bill of complaint that on the 30th day of 
April, 1898, the Complainant was the owner of 100,000 shares of the 
capital stock of the Chefflung Mining Company, a company whose 
mining claims were located in Yreka mining district, in the state of 
Idaho; that prior to April 30, 1898, some negotiations had passed be- 
tween complainant and Clark and Sweeny involving the sale to them of 
complainant's 100,000 shàres of the capital stock of the Chemung 
Mining Company and his one-third and one-eighth interests in the 
Skookum mining claim; that complainant offered to sell to Clark and 
Sweeny his 100,000 shares in the Chemung Mining Company, at 20 
cents a share, or $20,000; that he also offered to sell his one-third 
and one-eig|ltii interests in the Skookum mining claim at the rate of 
$30,000 for the whole claim; this would hâve amounted to $13,750 
for his two interests in that claim. The complainant claimed that in 
thèse negotiations he receded from the latter proposition, and agreed 
to take $10,000 for his one-third and one-eighth interests in the 
Skookum claim, but adhered to his proposition to sell his 100,000 
shares in the GhernUng Mining Company for $20,000. He claimed 
that both of thèse ofïers wçré accepted by Clark and Sweeny, and 
that at theîT: reqliest he made two separate deeds for his one-third and 
one-eighth interests in the Skookum claim ; that the 100,000 shares of 
the Chemung Mining Conipany stock were to be placed in one envel- 
ope uflder an escrow agreement of sale, and the two deeds for one- 
third and one-eighth interests in the Skookum claim in another en- 
velope, also under an escrow agreement to sell, and both of thèse 
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envelopes were to be deposited with the Exchange National Bank at 
Spokane, Wash., to be taken up at specified dates and upon the condi- 
tions therein named. He claimed that the final agreements under 
which the deeds for his two interests in the Skookum claim and the 
100,000 shares of stock in the Chemung Mining Company were de- 
posited in escrow were that he should sell, and Clark and Sweeny 
would purchase, his 100,000 shares of the Chemung mining stock for 
$20,000, and his one-third and one-eighth interests in the Skookum 
claim for. $10,000, making two separate and distinct transactions. He 
claimed that accordingly the 100,000 shares of stock were placed in 
escrow in one envelope, to be delivered to Clark and Sweeny on the 
payment of $20,000, and the two deeds for his interests in the Skookum 
claim were placed in escrow in another envelope, to be delivered to 
Clark and Sweeny upon the payment of $10,000. Clark and Sweeny, 
on the other hand, claimed in their answer that the agreement was 
that Hanley was to sell his 100,000 shares in the Chemung Mining 
Company and his one-eighth interest in the Skookum claim for 
$20,000, and his one-third interest in the Skookum claim for $10,000 ; 
that two envelopes were accordingly prepared, and the deeds and stock 
placed therein in escrow, in accordance with the terms of the agree- 
ment as understood by Clark and Sweeny. The complainant claimed 
that this arrangement of thèse two agreements in escrow was without 
his knowledge and was a fraud upon him. When the terms of this 
escrow expired, the complainant found that Clark and Sweeny had 
paid the $20,000, and taken up the escrow agreement for the 100,000 
shares of stock in the Chemung Mining Company, and the deed for 
the one-eighth interest in the Skookum claim, and had left the deed 
for the one-third interest in the Skookum claim in the other envelope ; 
this latter deed not having been accepted by Clark and Sweeny be- 
cause in the meantime litigation respecting this one-third interest had 
proceeded so far that Clark and Sweeny considered that complainant's 
claim to tliat interest was of no value. It was alleged in the bill of 
complaint that the défendants Clark and Sweeny procured the agree- 
ment from complainant to sell his interests in the Skookum mine by 
covin and fraud, the particulars of which were set forth in the bill. 
It is alleged that the said Skookum mine had been reached for work- 
ing purposes by certain workings known as "Last Chance," which 
were in the exclusive control of the défendants Clark and Sweeny; 
that they had declared at the time of the making of the agreement by 
which they took the option to purchase complainant's interests that 
the workings of the Last Chance mine had penetrated to the said 
Skooktim claim, and that they knew the ground was of little value and 
contained no ore. It was alleged that they had stated that they de- 
sired to purchase complainant's interests in the Skookum claim, not 
because the claim was of any value for ore, but because it was sur- 
rounded by other claims which were of value, and would be useful to 
them for combining it for working purposes with the said other 
ground, and give breadth, bulk, and character to their plan to put the 
Consolidated land on the market. It was alleged that the complainant 
had no means of personal knowledge as to the value of said ground 
except its situation with référence to other claims of which he had 
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some knowledge; and, relying upon thèse représentations made by 
the defendaiits Clark and Sweeny that they had not in their workings 
penetratihg tile said claim found ariy ore or ore body, and that they 
had no more itiformation about the same than the complainant had, 
he fixed the price of his entire interest in said Skookum claim at 
$10,000. ît was alleged that the actual facts were that the défendants' 
Works penetratjng said Skookum ground had disclosed an immense 
body of ore oigreat value, and that the said Clark and Sweeny had 
willfully falsified and misstated the facts to the complainant, that they 
might procure said contract with him and defraud him into màking the 
agreement to sell the said interests, well knowing that he was ignorant 
of the truth. It was further alleged that the ores contained in the 
Skookum njine were of such value that there has been taken out from 
such body then disclosed ore to the value of not less than $150,000 
net, over and above the cost of mining, treating, extracting, and 
marketing the same. It was alleged, furtlaer, that the défendants had 
given out and asserted that they owned the Skookum claim and that 
complainant had no interest therein ; that they had many millions of 
dollars' worth of ore in sight, and intended to take the same to their 
own use. The complainant alleged, further, that the said property was 
of no value except for the ores contained therein, and that the de- 
fendants were rapidly exhausting the same, to the utter destruction of 
complainant's rights. The bill further alleged that the défendants 
Clark and Sweeny organized the corporation défendant under the> 
laAys of the state of New York, and since the I5th day of May, 1898, 
the said corporation défendant has been engaged in working the ores 
contained in the said Skookum claim, under the gênerai supervision 
and direction pi the said défendants, who were alleged to be the ofBcers 
of the said corporation and the owners of the majority of the capital 
stock thereof» The relief prayed for in the bill was that the convey- 
ance by the complainant to the défendants Clark and Sweeny be set 
aside and decl^red null and void from its date ; that the défendants be 
held to açcount for the complainant's share of the proceeds of the said 
Skookum mine, taken therefrom by the défendants after the time the 
escrow deed^; were. made and prior to the filing of the bill of complaint ; 
that the défendants should be required to set forth the nature of their 
claini to said preriiises, and that ail adverse claims thereto should be 
determjned by decree of court ; that by the decree it should be declared 
and adjudged that the défendants and each of them had no estate or 
interest wh^teyer in or to complainant's interest in said Skookum 
claim, and that the title of the complainant was good and valid thereto 
and therein ;, tliat the court should appoint its receiver to take into his 
possession and control the said Skookum mine and workings, and con- 
tinue the opération of said mine under such rules and (érections as 
the court might decree necessary for the préservation of the rights of 
the complainant and those qf the défendants ; that the défendants and 
each of them, should be enjoinéd and prohibited by thé court, and ail 
and each of their agents, servants, and employés, from in any wise 
working and extracting any ore therefrom pending the trial on the 
merits,, and until the final détermination of the rights of the parties 
therein. 
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The défendants in their answer denied that the complainant had at 
the time of the commencement of the action any title or interest, claim 
or right, in or to the said Skookum mining claim, or any part thereof. 
They denied that the complainant became the purchaser of a one-third 
interest in the Skookum mining claim, as alleged in the bill of com- 
plaint, but asserted that such interest was purchased by the Chemung 
Mining Company. They also denied the fraud charged in the trans- 
actions relating to the deposit of cbmplainant's deeds and stock in 
escrow, as alleged in the bill of complaint. They alleged that by 
virtue of good and sufEcient mesne conveyances the défendant the 
Empire State-Idaho Mining & Developing Company was then the 
owner of the said Skookum mining claim and every part thereof. 
They denied that the ores contained in the Skookum mine were of 
such value that there had been taken out of the ore bodies then 
disclosed in said mining ground up to the time of the commencement 
of the suit ore of the value of not less than $150,000, over and above 
the cost of mining, treating, extracting, and marketing the same, 
or in which the complainant was entitled to any share or interest 
thereof, but alleged the fact to be that there had not been taken 
from any of the ore bodies that were disclosed in the said ground 
at the time of the placing of said deeds in escrow and the making of 
the contract therefor any ore of any value, and that no ore bodies of 
known value had been disclosed in said ground at the time of making 
said contract and the placing of said deeds in escrow. They admitted 
that they gave out and asserted that the complainant had no interest 
therein, and alleged that said assertion was true. As ofHcers and 
agents of said corporation défendant, the défendants Clark and 
Sweeny admitted that they intended on behalf of said corporation to 
extract the ores from^ said Skookum mine and property, and appro- 
priate the same to the use of said corporation, the owner of said claim. 

The complainant having filed his replication to the answer of the 
défendants, the parties proceeded to take testimony upon the issues 
presented by the bill and answer, and upon a hearing the circuit court 
rendered its opinion on December 30, 1899, in which it was ordered 
that the prayer of the complainant be denied, and that défendants 
be dismissed, with their reasonable costs. The complainant there- 
upon brought the case to this court upon appeal. After a review 
of ail the facts in the case, this court determined that the complain- 
ant was not entitled to any relief with respect to the claim that he 
was a purchaser of a one-third interest in the Skookum mine in the 
probate proceedings in the state court, but with respect to the one- 
eighth interest in that mine this court held that the deed conveying 
that interest to the défendants Clark and Sweeny was not by the 
terms of the agreement of the parties coupled with the Chemung 
mining stock; that it was improperly placed in escrow in the en- 
velope containing that stock, and that the défendants had received 
it wdthout considération and in fraud of complainant's rights. The 
judgment of the circuit court was therefore reversed, and the case re- 
manded to the court below for further proceedings not inconsistent 
with the opinion of the appellate court. Hanley v. Sweeny, 48 C. C. 
A. 612, 109 Fed. 712. À pétition for a rehearing having been filed 
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in this çowrt by the défendants, and having been denied, the mandate 
o! thîs court was issued to the cirquit court on the 2ist day of No- 
ve^nljier, I9pi, reciting the order of the court revçrsing the decree 
Ôftlje circuit court, and commanding "that such further proceedings 
be had. in said cause, not inconsistéiit with the opinion and decree 
of this court, and as according to right and justice and the laws of 
the tinjtçd States ought to be had, the said decree of said court not- 
withstanding." The mandate further conjained the costs of the ap- 
pellaiit, ainounting to $947.50, in accordahce witji paràgraph 5 of rule 
31 of this court (31 C. C. A. cxxix., 90 Fed. atxix.). 

It àppears from the pétition for a writ of mandarnus fîled by Han- 
lëy',.,thè cqniplainarit in the court below, that the mandate of this 
court Viras presented to the circuit court on November 26, 1901, and 
fïled therein and entered of record; that on Novembçr 29, 1901, 
an order was made in the circuit court for the district of Idaho, di- 
recting the défendants to appear on December 23, 1901, and show 
cause why the court should not proceed in accordance with the man- 
date of this court to grant an injunction and receiver, to refer the 
cause to ,p. master for an accounting, and to grant other relief. It 
is ^Ileged; that the défendants appeared on that day in obédience to 
said ordêf, and made thç showing, and after the hearing the peti- 
tioner> by leave of the court, withdrew his motion for an injunc- 
tion and receiver without préjudice ; to a renewal of said motion 
should the suprerne court of the United States deny the pétition of 
the défendants then pending for a writ of certiorari from the suprême 
court to review the decree of this court; and said circuit court then 
and thefe ordered the cause to proceed, and referred the same to the 
master iii chancery to take an accounting of the ores extracted from 
the said "^kookum mine and mining claim. It is alleged that on 
January 131 1902, the suprême court denied the défendants' applica- 
tion for ,a writ of certiorari. It is further alleged in the pétition that 
on February 8, 1902, the petitiôner, after giving due notice to the 
défendants, applied to the Honorable James H. Beatty, United States 
district judge of Idaho, acting as judge of the United States circuit 
court, for Idaho, for an injunction to, restrain the défendants from 
extracting ore from said Skookum mine to the exclusion of the peti- 
tiôner, and for a receiver for said mine, and for an order permitting 
the petitiôner to enter said property to the ore bodies therein, and 
for an e^tecution to coUect the costs of appeal. It is further alleged 
that the application for an injunction, receiver, and for order to enter, 
and for exécution, was denied by said judge on February 11, 1902. 
It is alleged that on February 24, 1902, a time and place of hearing 
having been theretofore fixed, and notice thereof having been regu- 
larly given as directed by the order of référence, the parties appeared 
before said master. in chancery for the purpose of t^king an Lccount 
of the ores extracted ; that the petitiôner f.Ied with said master a 
statement of claim and charge in the form of a débit and crédit ac- 
count, showing that petitioner's share of the ore extracted by défend- 
ants from said Skookum mine amounted to $315,000; that the de- 
fendant corporation fïled an answer with said master in which it stated 
that it had extracted no ores from said Skookum mine subséquent 
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to April 30, 1898, and therefore it could file no debtor and créditer 
statement. Thereupon said défendant filed a pétition that it be given 
until March 15, 1902, in which to file its account of ores extracted 
from underneath the surface of the Skookum claim. It is alleged that 
this pétition was granted by the master. It is further alleged that 
testimony was then offered by the petitioner and received by the mas- 
ter in support of the petitioner's statement of claim ; that on March 
15, 1902, the Honorable James H. Beatty, acting as judge of the 
circuit court, by order made at Boise, Idaho, suspended the previous 
order for accounting madç December 23, 1901, and refused to pro- 
ceed with said accounting or to permit the master to do so. It is 
alleged in said pétition that the order of said circuit court made by 
the said Honorable James H. Beatty, judge, suspending said account- 
ing, and the order denying the motion for an injunction and receiyer, 
and the order denying a writ of exécution for the costs of appeal, 
and the act of refusing to proceed with the cause, are, and each of 
said orders is, and such refusai is, contrary to law, oppressive to the 
petitioner, inconsistent with the decree of this court, irregular, and 
unauthorized, and in disobedience of the command of the mandate 
of this court ; that the petitioner has no way of protecting his prop- 
erty unless this court interfères; that the ores contained in said 
mine are being rapidly exhausted, and the petitioner is informed and 
believes that the property will be entirely destroyed and exhausted 
within five or six months unless protected by order of court; that 
défendants are ail nonresidents of the state and district of Idaho, and 
the petitioner has no method of enforcing his rights against défend- 
ants, and has no way of perfecting the said cause for final decree 
until said accounting shall hâve been completed, save by his présent 
application and pétition. Upon this statement the petitioner prays 
for a writ of mandamus to be issued from this court, commanding 
and requiring the Honorable James H. Beatty, sitting as judge of the 
United States circuit court for the district of Idaho, without delay, 
to exécute the mandate of this court in said cause in accordance 
with the opinion of this court, and to set aside the order made by 
him on the I5th day of March, 1902, staying said accounting, and 
to grant a proper writ for the enforcement of the decree of this court 
for costs, and to grant an injunction restraining the défendants from 
working and extracting ores from said Skookum mine and mining 
claim, and to order that the petitioner belet into possession of said 
property, or, on failure thereof, to show to this court, on the return 
day of the said writ, why the same has not been donc, and for costs 
of this proceeding. 

In answer to this pétition Judge Beatty has made a return or an- 
swer, in which he suggests, among other things, that the orders com- 
plained of in the pétition are in character judicial, involving the exer- 
cise of discrétion and judgment, and not merely ministerial; that, if 
he is in error in this position, the writ of mandamus is not the proper 
remedy; that the cause was heard in the Northern division of the 
district of Idaho, and since the mandate of this court was sent down 
no term of the circuit court has been held in that division, and no 
judgment or action of anv kind has been entered or taken in said 
117 F.— 5 
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eircuit* court in pursuance of said mandate. In addition to thèse 
technical objections to the présent proceedings in this court, it is rep- 
resêiiteiiî'that one of the défendants in the original suit, the Empire 
State-Iiâlio Mining & Developing Company, has commenced an 
action aigfaimt Hànley, the complainant in the former suit, alleging, 
amôhg ôther thiiigs, that in the former action only the surface rights 
of the Skookum mining claim were involved or determined, and that 
the apex of the ledge which covered or included in its descent the 
ore bodies under the surface of the Skookum claim was not put in 
issue or in any way litigated in the former action. It is further 
alleged that irf the new action such apex of the ledge or vein found 
in the SkookUm daim was in the San Carlos mining claim, and that, 
therefôre, such ore bodies in the Skookum claim do not belong to 
either the Skookum claim or to the said Hanley, but do belong to 
said San Carlos claim and its owner, the plaintiff in the new action, 
and that plaintîfï asks in this new action that the former order for 
an accounting be set aside until the détermination of tliis new issue 
betweert the parties. A copy of the bill of complaint in the new 
action is attached to and made a part of the retum or answer of Judge 
Beatty. 

It is contended on behalf of the respondent that, so far as the orig- 
inal action relating to the one-eighth interest in the Skookum mine 
claimed by the complainant, Hanley, is concerned, it was merely an 
action to canCel the deed, and possessed none of the éléments of a 
suit to quiet tîtle; that this court held that said deed was wrong- 
fuUy obtained, and should be canceled ; and that the mandate was 
in accordancè with this opinion. The suit was in equity. Its pur- 
f>ose was to détermine a controversy conceming an interest in a min- 
ing claim containing valuable ore and for an accounting for the value 
ôf the ore that had been tâken out of the mine by the défendants, 
and for an injuhction prohibiting the défendants, their agents, serv- 
ants, and employés, from in any wise working and extracting ore from 
said mine pending the trial of the case upon the merits and until the 
filial détermination of the rights ôf the parties thereto. The jurisdic- 
tion of the United States circuit court was invoked upon allégations 
of diverse citizenship in the parties to the action, and that the matter 
itt' dispute exceeded, exclusive ôf interest and costs, the sum or value 
of $2,000; that the amount in dispute did exceed $2,000 was shown 
by allégations that the prémises in controversy were of the value of 
more than $10,000; that the ores contained in the said Skookum 
mine were ôf such value that there had been taken out of said ore 
body then disclosed in said ground up to the time of the commence- 
ment of the action ore of the value of not less than $150,000 net, 
ôver and above the cost of mining, treating, extracting, and market- 
ing the same,' of which complainant was entitled to a share repre- 
sented by his interest ; and that the défendants gave out and as- 
serted that they had millions of dollars' worth of ore in sight in 
said Skookum claim. To show that the controversy was with respect 
to complainant's interest in the mine and the ore it contained, he fur- 
ther alleged that said described property was of no value except for 
the ore it contained. Défendants în their answer admitted that they 
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had given out and asserted that the complainant had no interest in 
said claim, and they alleged that said assertion was true. The de- 
fendants Clark and Sweeny also admitted that they intended on be- 
half of the corporation défendant to extract the ores from the said 
mine and appropriate the same to the use of said corporation, the 
owner of the claim, but they did not deny that the claim had no value 
except for the ore it contained. Thèse allégations in the complaint 
as to the value of the ore and the lack of value in the mining claim, 
aside from the ore, stood admitted, and became one of the estab- 
lished facts of the case for the purpose of jurisdiction as well as upon 
the merits of the case. 

The allégation that the mine had no value except for the ore it 
contained did not bring the case within the jurisdiction of the court, 
if the only dispute was as to an interest in the surface location ; and, 
if by reason of the allégations of the bill concerning the value of the 
ore in the mine the fact that the dispute related only to the surface 
location was overlooked, it was the duty of the court to dismiss the 
bill for want of jurisdiction when that fact was discovered. Section 5, 
Act March 3, 1875 (18 Stat. 470). 

The case was heard and determined in the circuit court, not upon 
any question of the sufficiency of the pleadings, but upon the merits 
of the whole case, the decree of the court reciting that the court 
had found that the allégations of the bill had not been sustained by 
the évidence. Upon appeal this court also determined the contro- 
versy upon the merits of the whole casé, and found that the évidence 
did sustain the allégations of the bill as to the one-eighth interest 
claimed by the complainant, and directed the court below to proceed 
and grant that relief which the complainant was entitled to hâve ac- 
cording to right and justice and the laws of the United States. 

Section 4538 of the Revised Statutes of Idaho provides that "an 
action may be brought by any person against another who claims an 
estate or interest in real property adverse to him for the purpose of 
determining such adverse claim." Under this statute the circuit court 
had jurisdiction upon the pleadings to détermine the entire contro- 
versy between the parties respecting the Skookum mine and the ores 
therein contained. HoUand v. Chàllen, iio U. S. 15, 3 Sup. Ct. 495, 
28 L. Ed. 52; Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. 213, 28 
L. Ed. 733. It was the duty of the défendants to interpose ail the 
défenses they had to the action, and, having failed to do so, the de- 
fendant the Empire State-Idaho Mining & Developing Company is 
debarred from interposing a défense which they had at that time by 
a new action. Burton v. Huma (C. C.) 37 Fed. 738. In Dowell v. 
Applegate, 152 U. S. 327, 345, 14 Sup. Ct. 611, 38 L. Ed. 463, the 
rule in such a case is stated to be : "A judgment estops not only as 
to every ground of recovery or défense actually presented in the 
action, but also as to any ground which might hâve been presented." 

Testimony on behalf of the défendants is referred to as tending 
to show that the apex of the vein containing the ore in the Skookum 
mine was outside the surface location of that claim, and it is con- 
tended that, becaUse counsel for the complainant objected to this 
testimony as irrelevant and immaterial, he must be deemed as having 
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dbjèctéd becàuse that issue was not involved in the case. No such 
fnfêrence can be drawn from the proceedings. It was not claimed 
that this tëst^mony tended to show that the apex of the vein was 
outside the Skôôkum daim and in some other claim owned by the 
défendants, khd unless that was the purpose of the testimony, and it 
tended to estatlish that fact, it was clearly irrelevant and immaterial. 
The défendants were required to prove whatever adverse title they 
had, and, uniess the testimony tended to establish such a title, it was 
subject to complainant's objection. The testimony is, however, in 
the record, ârid' it is not claimed now that, as it appears in the record, 
it tends in any way to establish such a défense.- Moreover, no ruling 
of the court below excluding such testimony was brought hère on 
the appeal, and if any inference is to be drawn from this feature of the 
proceedings it is thàt the défendants did not consider the question as 
to thé apex of the Skookum vein as being an issue in the case. 

We are df the opinion that the petitioner is entitled to hâve the 
mandate of this court in Hanley against Sweeny et al. enforced, but, 
in view of the statement of the respondènt that he will proceed to en- 
force it upon being advised as to the views of this court upon the 
questions that hâve been discussed in this opinion, we will withhold 
the writ of mandafflus until the further order of the court. 



PACIFIC STEAM WHALING CO. v. GRISMORB et al. 

(Circuit Court of Appeals, Nlnth Circuit. June 2, 1902.) 

No. 758. 

Cabriehs— Steamship— OVBRckowDiNG Passbngkrs. 

A steamstiip is liaWe In damages to passengers wlio, although tliey 
were sold second-elass tickets, were given only the accommodations of 
steerage passengers, and wiio sufCered great discomfort from laeli of 
proper food and water and from being overcrowded In unelean and badly 
ventilatéd quarters. "Wbilê the obtaining of an inspector's certificate 
permlttlng the vessel to take^ more passengers than she aetually carried 
may relleve her from prosecution for the statjitory penalty for carrying 
an excessive number, it does not rèlieve her from liabillty to passengers 
for a violation of her Implléd àgrëèmént to furnlsh them wlth reasonable 
accommodations. 

ADMiRAiiTir' pRACTioE— Taking 'Testimont on Appeal. 

The parties to a suit in admlralty should make reasonable efîort to 
Qbtaln ajl testimony material to the issues in the trial court, and the 
practlce of taking further testimony after an adverse décision, to be used 
In the appellate court, is one; not to be encouraged. 

Carriers— STKAMSHiP—DKt/Av in Landing Passengers' Bpfects. 

lilbelaiits éontracted for the earriage of themselves and their baggage 
and effects by a steamshlp i^om San Francisco to Nome in the spring 

; 1 of 1900. : Thero was no landing place at Nome, and ail landlng had to be 
done by weans of lighters. The tickets provided that the voyage should 
end at the place of anetorage, and that the landing. was no part of the 
centra et. After they were put on shore llbelants were compelled to 
walt in some cases 10 days, and until the ship had been to other ports 
and returned, before recelvlng thelr baggage, effects, and freight, by 
reason of whleh they sufCered exposure, expense, and loss on aceount 
of the deiay, which was due, to some extent at least, to the fact that 
the ship was unnecessarily overloaded. Eeld, that the stipulation in the 
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eontracts did not exonerate the ship from liability In damages under the 
circumstanees shown, even if enforceable within reasonable limits, owlng 
to the condition of the port and the prevalling custom. 

Appeal from the District Court of the United States for the North- 
ern. Division of the District of Washington. 
For opinion below, see iio Fed. 221. 

Gorham & Gorham and Gorham, Brown & Gorham, for appellant. 
P. P. CarroU and John E. CarroU, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. In the court below three separate 
libels and one intervening Ubel were filed against the steamship Va- 
lencia to recover damages alleged to hâve been sufifered by various 
libelants (11 in number) by reason of an alleged breach of contract 
for the transportation of themselves and their personal effects on the 
Valencia from the port of San Francisco to the port of Nome, Alaska, 
during the season of 1900. The causes were, after the trial, Consoli- 
dated. The Valencia, according to the certificate of inspection made 
by the proper ofhcers at San Francisco, Cal., had 37 state rooms and 
128 berths, and was allowed to carry 503 passengers, viz. : "128 first- 

cabin, second-cabin, and 375 deck or steerage passengers." 

A further certiiicate was obtained from the inspectors to the efifect 
that the Valencia had provided accommodations for, and was author- 
ized to carry, 99 second-cabin passengers. This, as will appear from 
the testimony hereinafter referred to, was an inadvertent error, and 
was intended for "9g second-class passengers." On her voyage from 
San Francisco the local inspectors at Seattle increased the limit of 
passengers which the Valencia was entitled to carry to 615. The 
évidence shows that each of the libelants who purchased "second- 
class" tickets in San Francisco paid therefor the sum of $75, and 
from représentations made to them understood that they were to 
hâve second-class accommodations on board the steamship; but as 
a matter of fact they were treated as steerage passengers and re- 
ceived no other accommodations. The number of passengers at San 
Francisco was 475, and this number was increased by 15 from Seattle. 
The tickets purchased by the libelants had printed thereon, among 
other things: 

"Ship's voyage and ail responslblllty under this contract end on arrivai 
at usual place of anchorage. Landing is no part of this contract. ïhis Com- 
pany will, where It may find It practicable, assist in landing without charge 
to passengers, but such act on its part shall not be deemed to be done under 
this contract, and in no case shall its liability for damage, Injury, or loss of 
whatsoever nature exceed the value of the conveyance used in landing." 

The damages sought to be recovered by the libelants herein are 
for failure on the part of the steamship company, and of its master, 
officers, and crew, to furnish second-class quarters (steerage being 
furnished instead) ; failure to furnish food equal to that furnished 
first-class passengers; failure to furnish proper and adéquate accom- 
modations, sufficient wholesome and properly cooked food and pure 
water; and the détention of libelants' effects on board for 10 days 
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or thereabouts after the arrivai of the vessel at Nome. The damages 
resulting tberefrom are alleged to be for the sufïering in health and 
mind, mental pain and worry, sickness and distress, loss of personal 
efïeçj;s, and incapacity and deprivation of earning a livelihood, etc. 
The court below was of opinion thàt, while the varions libelants exag- 
gerated their grievances in mahy respects, the évidence in the case 
was indisputable that the passengers did suflfer greàt discomfort for 
want of proper food, and that théy were so crowded in their quar- 
ters, in which they had to sleep and where' their meals were served, 
as to constitute a violation of the. implied agreement of the carrier 
to provide reasonable accommodations for the number of passengers 
engaged to be carried, "and to not subject the passengers to such 
treatment as âll men must condemn as inhuman." The court also 
found that there was considérable delay in landing the baggage and 
efïects of the passengers at Nome, and rendered a decree in favor 
of certain libelants aggregating about $2,700. 

The case seeims to hâve been fairly tried and to hâve received 
the careful attention of the presiding judge. A review of the évi- 
dence upôn which the deCree was based would serve no useful pur- 
pose. The testimony was not taken in the présence of the judge 
below, and for that reason we hâve examined it closely, and are of 
opinion that the district court arrived at the correct conclusion in 
regard thereto. Much of the évidence is of a sickening, disgusting, 
and unpleasant nature. After the decree was rendered the appellant 
obtained an order from this court î)ermitting the taking of additional 
testimony, — a practice which, by the way, is beComing entirely too 
common. Parties should éndeavor to procure ail the testimony ma- 
terial to the issues presented by the pleadings in the first instance. 
The practice of bolstering up a lost cause by additional testimony 
ought not to be encouraged. But in this case the additional testi- 
mony has no spécial bearing upon the discomfort of the passengers 
on the voyage, but was ofïered to explain certain points discussed 
by the court as to the overcrowding of the ship, and, as appellant 
claims, to show that the permit of the United States inspectors of 
steam vessels, of date May 21, 1900, to carry an increased number 
of passengers on the steamship beyond the number allowed by the 
certificate ôf inspection then in force, was not requested or granted 
after the capacity of the steamship under her certificate of inspection 
had been oversold, but, on the contrary, it was before the capacity of 
the steamship had been reached by the sale of tickets, and before it 
was at ail certain that the vessel's capacity would ail be taken ; that 
the permit issued for 99 additional second-cabin passengers was in- 
tended for 99 second-class passengers, and the use of the word "cabin" 
in lieu of '"class" in the permit, indorsed on the certifàcate of inspec- 
tion, was an inadvertent error in the office of the United States in- 
sp,ectors of marine vessels. at San Francisco, where it was issued. 
This character of testimony might have.some tendency to relieve 
the steamship company from censure or criticism to which it might 
otherwise be subject, and might be deemed sufficient to relieve the 
company against any prosecution for the statutory penalty for carry- 
ing an excessive number of passengers, but it does not relieve it froni. 
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liability to the passengers if any damage to them was occasioned 
thereby. It is claimed that the conditions prevailing at Nome in 1900 
were not such as to render void, as against public policy, a contract 
for transportation providing for delivery at anchorage and providing 
that landing was no part of the contract. Ordinarily, parties are 
bound by the strict letter of their contract. The gênerai rule is that 
delivery of goods belonging to passengers must be in accordance 
with the customs and usage of delivery, and, if so made, the carrier 
will be discharged from responsibility. Constable v. Steamship Co., 
154 U. S. 51, 63, 14 Sup. Ct. 1062, 38 L. Ed. 903. But this gênerai 
rule and the reasons upon which it is founded do not reach the con- 
ditions existing in the présent case. The testimony fails to convince 
us that the baggage, freight, and personal efïects of the libelants 
were delivered "as soon after the arrivai as the conditions of the 
weather and sea in the open roadstead at Nome would permit," as 
claimed by the appellant. The steamship arrived at Nome on the 
night of June.i7th, and the master testified that the passengers "were 
ail ashore within 48 hours." His version of the delay in the landing 
of the baggage and freight appears from the following questions and 
answers : 

"Q. Mr. Birt, one of the libelants, and Mr. White, an intervening libelant, 
complaln that freight upon which he had pald fifty-two dollars charges, I 
thlnk, goods and merchandise, were not delivered to him until ten days 
àfter the seventeenth day of June, and until the shlp had arrived at Nome 
and departed and gone to Golofnin Bay and Yorli Bay and corne back to 
Nome. A. That may possibly be. Q. Can you explain itî A. It was put on 
the beach, and he did not come after it. The freight was landed on the 
beach within seven days. I salled from there on the twenty-fourth, with 
everything eut. Q. Did you hâve occasion to land any Seattle or San Fran- 
cisco shipments at Nome upon your retum to Nome from Golofnin Bay or 
York? A. Yes, sir. Q. Why were not they landed on the first arrivai? A. 
Because we could not get the lighters to take it. In the meantime we ran 
to Golofnin Bay. We could not get any lighters, we understood, for thirty- 
six hours, and we ran to Golofnin Bay, and were gone twenty-four hours, 
and came back and got one lighter, and they said they could not get us 
another for thirty-six or forty-eight hours, and in the meantime we went down 
to Cape York and landed the rest of the freight, and was back there In 
twenty-elght hours." 

The testimony of the libelants shows that they were put to the 
expense and inconvenience of purchasing food and securing sleeping 
apartments in tents while waiting for the delivery of their own tents, 
provisions, machinery, tools, etc., and were also deprived of the op- 
portunity of laboring or working ashore. The testimony in its en- 
tirety supports the views entertained by the lower court, that the 
libelants were subjected to unreasonable delay, privations, and losses 
that would not hâve occurred if the ship had not been "unnecessarily 
overloaded." The absence of lighters and the state of the weather 
were not the only causes of discomfort and delay. The trial court 
was called upon to deal with an exceptional case, arising at a time 
of great anxiety and excitement as well on the part of the passen- 
gers as on the part of the steamship company. Time and opportunity 
were important and valuable; neither could well brook delay. The 
task imposed upon the trial court of measuring the duty of the re- 
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spçctive parties so as to be fair to ail, in order to meet the ends of 
justice, was to some extent difficuli; Under ail the circumstances 
6| mis case, we are pf'the opiniôti that the carrier is not relieved 
froiïi liabilîty for the freight iand' baggage by reasbn of the language 
in tM çontracts that't)ie landing should not be deemed a part of the 
voy^ige. The custorh and usage bî landing passengers on a bleak 
sli'ore without the deliyery of théi'r baggage and eflfects until after 
thè ship ^pes to other places to deliver other freight, and remains 
awky for .'a week or more, if such custoin existed, is one that should 
be'ïtiorè honored in the^breach than the observance, and ought not 
tô be sanptioned or encouraged by the courts. The law, as well 
as humanity, demanda that r'ea^phable efforts should be made by the 
carrier to_protect the rights of passengers in this respect. In Post 
V. Koch (D. C.) 30'Fed. 208, Benedict, J., said, "Landing is part of 
thè' cOnlract with a pkssenger." The privilège of contracting for a 
limitation pf liability is allowable piily within such limits as are just 
and , reasonable and consistent with the sound policy of the law. 
Miciiigâh Cent. R. Co. V. Minerai Springs Mfg. Co., 16 Wall. 324, 
21, L. Ed. 297. See, also, The président (D.". C.) 92 Fed. 673, 675. 
Tiieré is lio division of the damages allowed to the several libelants, 
and nothing in the record to show what proportion thereof was al- 
lowed for the delay in latoding or loss of freight as distinguished from 
the disçômforts of the passengers durîng the voyage. The allowance 
was for a lump sum to each libelant. The court explains the allow- 
ance as fpllows: 

"The seyeral sums awarded being, lu my opinion, reasonable compensation 
for Personal dlscomfortv extra expenses, losses of baggage and freight, and 
consequentlal losses on àccount of delay in dellvering their baggage and 
freight; and in flxing the ainount of damages I hâve made due allowance 
for exagèeratlons In évidence, fOr cpntributory négligence on the part of the 
libelants, and for linnecessary expansé to the claimant in defending the shlp, 
on acconnt of clalms for excessive damages." 

The record does not, in our opinion, disclose any error which would 
justify this court in setting aside the decree. The decree of the dis- 
trict court is afïirmed, with costs. 



CHICAGO HOUSE WRBOKING CO. v. BIRNEY. 

(Circuit Court bf Appeals, Elghth Circuit. May 12, 1902.) 

No. 1,649. 

Masteb and Servakt— Action for, Injtjby of Servant— Question of Fact 
as to powbrs dp superintendbnt. 

♦ Défendant, a wrecklng company Incorporated In Illinois, was engaged 
in tearing down the buildings used during the exposition at Omaha. 
There wàs évidence ténding to show that one B., during several months 
whlle the work was in progress, performed the açtual duty of superln- 
tendence, — hiring and discharging men, and dlréeting the foremen of 
the éeveral gangs as to their work, — although the treasurer of the com- 
pany remained in Omaha during most of the time, and had full power 
to represent the company In ail matters. Plalntilï, who was a workman 
employed by défendant in the work, was injured through obeying a 
négligent order given by B. Défendant introduced évidence that B. had 
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no îndependent power of superintendence, but was only an Intermediary 
through whom its treasurer, who was superintendlng the work, com- 
municated hls orders, and executed his powers, and oecupied the same 
position toward ttie company and its employés as other foremen. Eeld, 
that the question whether B. was In fact vested with and exerclsed the 
powers of a gênerai supeiintendent over the work was one for the Jury. 

2. Samb— Vice Principal— Hbad dp Department. 

A wrecking company which had purchased all the buildings used for 
an exposition which covered many acres of ground, and was engaged in 
tearing the same down, and selling the materlals, placed a gênerai super- 
Intendent, who was a skllled engineer, in charge of the work of tearing 
down the buildings, in which a force of from 150 to 300 men were en- 
gaged for six months. The superintendent hired and discharged men, 
and was constantly on the ground, personally dlrectlng the foremen of 
the différent gangs and the gênerai course of the work. The selling of 
the materlals was in charge of différent men. Held, that the tearing 
down of the buildings was a separate department of the company's busi- 
ness, and that the superintendent In his relation to the men employed 
in such work was not a fellow servant, but a vice principal, for whose 
action In giving a négligent order to a workman, in relation to his work, 
which resulted in the latter's injury, the company was llable. 

8. Same — Damages fou Permanent Injury— Instruction. 

A court In charging the jury as to the damages recoyerable, in an 
action for a personal injury which the évidence tended to show was 
permanent in eharacter, instrueted that it would not be proper to mul- 
tiply the amount of plaintlff's annual eamings by his expectancy of life, 
and reach a resuit in that way, but that it was the province of the jury 
"to ascertaln by the exercise of a sound judgment what would be the 
présent cash value of his eamings, consldering hls expectancy of life." 
Further on, the court stated: "Sometlmes it has been said that it is 
such a sum which, if put at interest, would earn annually the amount 
of money which the testimony may show he might earn, * • * or 
did earn; but this is not conclusive upon the jury; it all flnally cornes 
back to your sound judgment and discrétion, * * • to flx the amount 
In your sound discrétion, governed by the rules which I hâve stated." 
Beld, that such charge, considered as a whole, was not erroneous as 
Imposlng upon the jury an incorrect measure of damages. 

Sanborn, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

W. D. McHugh and Isaac R. Andrews (J. M. Woolworth, on the 
brief), for plaintifï in error. 

Charles J. Greene (Ralph W. Breckenridge, Howard H. Baldrige, 
and Richard S. Norval, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge. This is an action for personal injuries 
which Otto C. Birney, the plaintifif below and the défendant in error 
hère, sustained while he was in the service of the Chicago House 
Wrecking Company, the plaintifï in error, and was assisting in the 
tearing down and removal of the large exposition buildings at Omaha, 
Neb. The négligence complained of was an order given by W. G. 
Bennett, a person in the service of the Chicago House Wrecking 
Company (hereafter termed the "Wrecking Company"), which order 
exposed the plaintifï to great péril, and in the exécution of which 
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he was jnjured in a manner and to an extent that has probably dis- 
abledhim for life from pursuing his ordinary avocation. It is con- 
ceded that the order given by Bennett was, under the circumstances, 
a négligent order, or, if this concession is not made in ternis, it is at 
least aamitted that there was évidence which warranted the jury in 
finding that it was négligent, and in finding that the plaiptifif was in 
no wise at fault for obeying it, or in the manner of executing it. As 
the case hinges entirely on the questions whether Bennett was one 
of those persons for wtiose action in giving the order the wrecking 
Company was responsible, or whether there was évidence from which 
a jury could properly find that he occupied a relation to the Com- 
pany w'hich renders it responsible for the order, it is unnecessary 
to State the circumstances under which the injuries were received 
withmuch détail. It will sufïice to say generally thàt the évidence 
shows substantially the foUowing facts: That on the day of the 
accident a portion of the libéral arts building was being demol- 
ished ; thàt the plaintifï had been àt work in that building for about 
half an hour, in tearing up the floor of an upper gallery, when he 
was commanded by Bennett to go to a certain upright post on the 
outside of the building, and tie a rope thereto, to enable other per- 
sons, who were on the outside, to pull the upright down; that a 
crossbeam or girder rested in a notch or shouldfer of this upright, 
which Yra,s lîable to become detached, and to fall by any swaying of 
that part of the building ; that, to reach the place where the rope 
was to be tied to the upright, the plaintifï was compelled to walk 
across flooring joists from which the floor had been removed, and, 
while dojng so, to look downward, and be very careful of his footing ; 
that he was unaware that the crossbeam pver his head was liable to 
slip and fall, which fact was known, or ought to hâve been known, 
to Bennett; and that, while he was tying the rope, the crossbeam 
fell because of thé swaying of the building, upon which men were 
puUing from the outside with ropes, and, as it fell, struck the plain- 
tifï, and precipitated him' to the ground, a distance of 20 feet or 
more, which fall produced concussion of the brain, and partially par- 
alyzed the plaintifï, and rendered him wholly unconscious for some- 
thing oVér a Week, until a surgical opération was performed. 

The facts which are pertinent to a décision of the questions above 
stated are- as foUows : The plaintifï introduced testimony showing 
that the' wifeckinp" compâny was. an Illinois corporation having its 
Ghief office in Chicago, and that it was engaged, on a large scale, in 
the business of wrecking buildings in varions parts of the country, 
and marketing the materials. The corporation was composed prin- 
cipally, if npt çntirely, , of two brothers by the name of Harris, one 
of whom, l^'rank Harris, was tçrmed its treasurer, and had full au- 
thority to represent the corporation, and exercise its corporate pow- 
ers, with référence to the enterprise in which it was engaged, at the 
time of tlie accident, in the city of Omaha. He made the contract with 
the exposition Company for the purchase of its buildings, and took 
possessitîh of them immediately after the exposition closed. The 
buildings thus bought covered a large tract of land more than 100 
acres in extent; some, if not ail, of them being very large structures. 



CHICAGO HOUSE WRECKING CO. T. BIENET. 75 

The work of dismantling them occupied six months, during which 
period from 150 to 300 men were employed by the wrecking Com- 
pany. The men so employed worked in gangs numbering from 12 
to 20 men each, and each gang had its separate foreman or boss. 
While the work of tearing down the buildings was under way, the 
grounds were frequented by many buyers, who went in and out of 
the buildings, selecting such lumber as they desired, and by wagons 
and cars. Many persons were also on the ground who were en- 
gaged in loading materials upon sUch vehicles. The work of demol- 
ishing such large structures, under the conditions last named, was 
dangerous, and of a character which required careful supervision 
by some one to prevent accidents. W. G. Bennett was an experienced 
bridge builder who had bèen in the wrecking company's service about 
eight years at the time of the accident, and had worked for it in 
varions places. He was brought from Chicago to Omaha by the 
wrecking company to oversee and supervise the work of taking down 
and removing the exposition buildings. In that capacity he went 
from place to place on the grounds, in a buggy or on horse back, 
and exercised control over ail the 15 or 20 foremen who were in the 
company's service, who were working in ail parts of the ground. He 
hired and discharged men as they were needed; directed them where 
and how to work; and exercised such gênerai control over the 
grounds, and ail of the work that was being donc therein, save the 
sale of old material, — ^which labor was in charge of another person, 
by the name of Newman, — that he was regarded by the foremen 
and the laborers as the superintendent of the work of démolition, 
and his orders were respected accordingly. When Harris, the treas- 
urer, was absent from Omaha, as he was for some days at a time 
during the progress of the work, the work did not stop, but pro- 
ceeded, apparently, under the sole direction of Bennett, precisely as 
when Harris was in Omaha. Harris does not appear to hâve given 
orders and directions to the foremen and men who were actually 
engaged in demolishing the buildings, except on a few occasions. / 

The theory of the défendant company was, and it introduced con- 
sidérable testimony in support of that theory, that Harris was its gên- 
erai superintendent; that Bennett exercised no independent functions 
as superintendent of the wrecking department; that he was merely 
the mouthpiece of Harris ; that he reported to Harris daily, and re- 
ceived orders with respect to the number of meh to be employed, 
the wages to be paid, the buildings to be wrecked, and the method 
of doing the work; and that he was in fact only an intermediary, 
through whom Harris, as superintendent, gave orders to his subor- 
dinates. 

The power which Bennett actually wielded, for several months be- 
fore the accident occurred, is certainly some évidence that he had 
been vested, by the corporation, with the power of superintendence 
which he visibly exercised. If he was allowed, for a considérable 
length of time, to exercise an authority which warranted the belief, 
on the part of those who worked under him, that he was the gênerai 
superintendent of the work of démolition, as seems to hâve been the 
case, and if they were induced by that belief to respect his orders ac- 
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cordingly, the trial court was not required to accept, as conclusîve, 
the statement of the defendant's witnesses to the effect that he was 
merely an interraediary through whom Harris, the real superintend- 
ent, cOmOlunicated his orders, and that he occupied the same relation 
to the wrecking company and to the plaintiff as the other foremen. 
It was the province of the jury to say, in the light of ail the évidence, 
whether Bennett was or was not the gênerai superintendent of the 
work of démolition, and whether, in that respect, he exercised inde- 
pendent functions for and in behalf of the corporation. The position 
which he occupied cannot be said to hâve been made so entirely cer- 
tain and clear, by the évidence, as to leave no reasonable ground for 
doubt or controversy. The trial court directed the jury to détermine 
if "the * * * wrecking company had intrusted Bennett with the 
immédiate supervision and control of the wrecking or tearing down 
of ail the buildings owned by the défendant," and if "Bennett was in 
fact a gênerai superintendent" of that work. We are of the opinion 
that there was no error in this direction, and that the testimony, con- 
sidered as a whole, was of such a nature as entitled the jury to dé- 
termine that issue. 

In the same instruction to which référence was last made, the trial 
court further charged the jury that if they found that Bennett was the 
superintendent of the work of demolishing the buildings, and had been 
intrusted by the wrecking company with the immédiate supervision 
of that work, then he was a vice principal, and his négligence was the 
négligence of the wrecking company. The verdict shows beyond 
peradventure that the jury dîd fïnd that he occupied the position of 
superintendent of the work of tearing down the buildings, and that he 
had been intrusted with that duty, so that the further question to be 
determjned is whether one who acts as gênerai superintendent for a 
corporation in the exécution of a work of such a character, and of 
such dimensions, as that heretofore described, occupies such a posi- 
tion as will render the corporation liable for a négligent order of the 
superintendent, in coiisequence of which another of its employés is in- 
jured. 

It is conceded on ail sides that a master may be liable to one of his ' 
servants for an injury çustained in conséquence of the négligence of 
another person in his eniploy, on the ground that the latter person 
was a vice principal, although his négligent act was not done in the 
discharge 01 one of the personal duties of the master. Thus, in the 
celebrated case of Railroad y. Baugh, 149 U. S. 368, 383, 13 Sup. Ct. 
914, 37 Xv., Ed., 772, it was conceded that where the business of the 
master ÎS; layge and diversified, and has been separated into depart- 
ments, tïïe lieàd of one of such departments, if he exercises full con- 
trol overjit, is the personal représentative of the master, for whose 
négligent acts the master may be held liable. The same concession 
was ;made.,îh|bther .cases subsequently decided by that court, and in 
several casés that hâve since , been decided by this court, in which 
we hâve endeavored to apply the doctrine of the Baugh Case. Rail- 
road Co^ V. Hambly, 154 U. S. 349, 359, 14 Sup. Ct. 983, 38 L. Ed. 
1009; Railroad Co. v. Keegan, 160 U. S. 259, 264, 16 Sup. Ct. 269, 
40 L. Ed. 418; Railroad Co. v. Peterson, 162 U. S. 346, 16 Sup. Ct. 
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843, 40 L. Ed. 994; Coal Co, V. Johnson, 6 C. C. A. 148, 56 Fed. 
810; City of MinneapoHs v. Lundin, 7 C. G. A. 344, 58 Fed. 525; 
Balch V. Haas, 20 C. C. A. 151, 156, 73 Fed. 974. It has always 
been found to be difficult, if not impossible, to describe a department 
in language which will fit ail cases, and furnish a sure test by which 
to détermine, in every instance, if the person in charge of what is 
claimed to be a department is so in fact, and for that reason is a vice 
principal, or is merely a fellow servant. Much dépends, of course, 
upon the magnitude and character of the work that is done in that 
subdivision of the business which one has been appointed to superin- 
tend, and upon the further question whether the work is of such a 
nature as requires intelligent and careful supervision on the part of 
the master. It is noteworthy that in the Baugh Case the suprême 
court did not, in terms, overrule its prior décision in Railroad Co. 
v. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. Ed. 787 (although it 
has since done so), in so far as the latter case held that the conductor 
of a railway passenger train, who commands ail of its movements, 
directs when it shall start, at what stations it shall stop, and who 
has the gênerai management of it, and control over the persons 
employed thereon, is a vice principal of the company, for whose nég- 
ligent acts it is responsible. In the Keegan Case, 160 U. S. 259, 
264, 16 Sup. Ct. 269, 40 E, Ed. 418, the remark made concerning 
the doctrine of departmental control was, in substance, that while 
that court recognized that the head of a department might, in a proper 
case, be regarded as a vice principal, yet that this must not be un- 
derstood to mean "that each separate pièce of work was a separate 
department." In the Peterson Case, supra, it was held that the fore- 
man of an extra gang of laborers, consisting of 13 persons, who were 
engaged in putting in ties, although he had power to hire and dis- 
charge men belonging to the extra gang, was not a vice .principal. 
Following thèse décisions, we held in Coal Co. v. Johnson, supra, 
that a foreman in a coal mine, who had control of only 10 or 12 
men, with power to direct their work, and was himself under the 
immédiate orders of the pit boss and superintendent of the mine, 
was not a vice principal ; and in City of Minneapolis v. Lundin, supra, 
that a foreman of a gang of men engaged in sewer building, who 
had been appointed by a superintendent of sewer construction, who 
was himself an appointée of the city engineer, upon whom was de- 
volved, by the city chârtèr, the gênerai superintendence of ail public 
works, was not a vice principal of the city; and in Balch v. Haas, 
supra, that a foreman of a gang of men engaged in street construc- 
tion, when there were two gangs working under différent foremen, 
neither of whom had control over the other was not a vice principal 
of the contractor by whom, and in pursuance of whose directions, 
the work of construction was being done, although the particular 
foreman did hâve power to hire and discharge men. 

Cases supporting the view that under the facts of this case Bennett 
should be regarded as a vice principal might very likely be cited 
from some of the state courts, particularly décisions coming from 
those States which hâve been more libéral and less guarded than the 
fédéral courts in applying the doctrine of departmental control; but 
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a référence, to such adjudications woiild be supefflttous, since, as a 
rule, thé cases réferred to are not in harmony witli the fédéral adjudi- 
cations by wiiich this court is bôund. We are of opinion that, with- 
out departing from what was actually decided in either of the fore- 
going cases, "the défendant company may be held responsible for the 
order negligently given by Bennett, and that it ought to be held liable 
on the gfound that he was its personal représentative as respects that 
branch of^ the eriterprise which he had been appointed to superintend. 
The worlc undertaken by the défendant company was of such propor- 
tions that it had been subdivided into at least twô'departrhents, name- 
ly, into the sâlès department and the wrecking dèparlment, of which 
latter departm'eht Bennett was the head or superintendent, as the 
jury hâve' found on sufificient évidence. The wprk which he super- 
vised not only gave him authority and control qver many men, includ- 
ing 15 "or 20 foremen of gâ'ngs, but it wasi y/Otk which required care- 
ful supervisioi> by a person wllû was skilled in the construction and 
dismantliflg of large structures, in order that it might be done with 
ordinarj- safety. It was cléarly the duty of the Wrecking company 
to appoint sortie one to exercise immédiate and constant supervision 
over the work inhand, and over the unusually large rtumber of men 
who were etnplçyed on the job; and this fact rèhders it extremely 
probable that, because of his skill and expérience, Bennett had been 
selected for that purpose, and given control of the work, and that he 
was not merely an intermediary through whom Harris communicated 
his orders. We can hardly beliêye that the corporation would hâve 
been willing to allow a work of this magnitude and character to pro- 
ceed from day to day without ha!ving a compétent man like Bennett 
constantly on the ground, armed with authority to give such orders 
as he deemed necessary, and to meet every eihergèncy as it arose, 
without Consulting any superior. It must be borné in mind that the 
task undertaken was not like an ordinary business, which ran on 
well-established lines, and could be controlled by a foreman acting in 
pursuance of gênerai instructions. It consisted in tearing down 
rather than building up, and owing to the size of the buildings, and the 
nature of the work, the laborers so engaged were liable, at any time, 
to be confronted with unexpected conditions which called for instant 
and décisive action by one who was well qualified to command. We 
conclude, therëfore, that the' perron appointed to discharge such re- 
sponsible duties should be regarded, not merely as a fellow servant, 
but as a vice principal, and that his employer ought to be held re- 
sponsible for his négligent acts. 

It is furthermore noteworthy that in the présent instance the plain- 
tiflf was not injured by the négligent act of Bennett after he had de- 
scended to the plane of an ordinary laborer, and while he was assist- 
ing the plaintifï in doing the ordinary work of a laborer. He was 
injured in conséquence of a négligent order given by Bennett, in the 
giving of which Bennett was obviously exercising the functions of the 
master. In the Baugh Case, 149 U. S. 368, 389, 13 Sup. Ct. 914, 37 
L. Ed. 772, spécial attention was directed to the fact that in that case 
"the injury [complained of] was not in conséquence of the fire- 
man's obeying any orders of his superior oiïicer," or, as the court fur- 
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ther say, "it did not resuit from the mère matter of control," but was 
due to the engineer's îault in running his engine. In view of this 
utterance, it might be inferred that, if the injury had been sustained 
in that case, as it was in this case, in conséquence of the exercise of 
the power of control, the resuit might hâve been différent. But, be 
this as it may, for reasons heretofore indicated we think that no erroi 
was committed by the learned trial judge in charging the jury that 
Bennett was a vice principal if he had been appointed to supervise 
the tearing down of ail of the buildings, and was the superintendent 
of that work. 

It is suggested in the brief of counsel for the défendant company, 
but the point is not argued at length, that the trial court erred in re- 
fusing an instruction which presented for the considération of the jury 
the defendant's theory oî Bennett's relation to that company. We 
fînd, however, that this theory was fairly presented to the jury for its 
considération by the instructions which were given by the trial court. 
In one of thèse instructions the jury were advised, in substance, that 
if they believed from the évidence that Harris was in charge of the 
defendant's business at Omaha, in taking down the buildings, and 
planned the work of taking them down, and directed the methods to 
be pursued in that behalf, and that Bennett was subject to the orders 
of Harris in that respect, then Bennett was not a vice principal, even 
though the jury believed that he visited the varions foremen, and gave 
them directions with respect to the work. This instruction was fuUy 
as favorable as the one which was asked by counsel for the défendant 
company with relation to the same subject-matter; and the refusai of 
the instruction which was asked cannot be regarded as a material 
error. The question as to whether Bennett was charged, by the de- 
fendant company, with the duty of supervising the dismantling of the 
buildings, and acted as superintendent of that work, or whether that 
duty was performed by Harris, seems to hâve been fairly submitted 
to the jury for its détermination, with sufRcient directions from the 
court concerning that subject. 

The only other point which is pressed in argument is that the lower 
court misdirected the jury with respect to the measure of damages 
The jury were instructed on this head, in substance, that, while the 
Carlisle mortality tables had been introduced in évidence to déter- 
mine the probable duration of the plaintifif's life, yet that they were 
not binding upon the jury, but were introduced in évidence merely as 
an aid to the détermination of its probable duration. The jury were 
then directed, if they found that the plaintif? was permanently injured, 
to ascertain what efïect, if any, such permanent injuries would hâve 
upon the plaintifï's powers to earn a livelihood; taking into consid- 
ération his ability to perform labor before he was hurt, and his pre- 
vious earning capacity. The jury were also instructed that it would 
not be proper to muîtiply the amount of his annual earnings by his 
expectancy of life, and reach a resuit in that way, and that it was 
the province of the jury to ascertain, by the exercise of a sound judg- 
ment, what would be the présent cash value of his earnings, con- 
sidering his expectancy of life, whatever they might believe the prob- 
able duration of his life to be. The court then observed (and it is this 
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passage which is chiefly criticised) : "Sometimes it has been said 
tliat it is such a sum which, if put at interest, would earn annually the 
ammint of money which the testimony may show he might earn, 
* * * or did earn;" but, said the court, "this is not conclusive 
upon the jury; it ail iînally cohles back to your sound judgment 
and dièCretion, so far as the iDss Of time is concerned, to fix the 
amount, in your sound discretioii, governed by the rules which I 
hâve stated." The point of the objection seems to be that this in- 
struction àdvised the jury that the proper method of Computing the 
damages would be to multiply the loss of earnings each year by the 
plaintifîV expectancy, according to thé Ga'rlisle tables, and that this 
was an erroneous method of calculatîon. We do not so understand 
the iiistrtKition, nor do we think that it is fairly susceptible of such 
an interprétation. The jury were pla'inly told that the Carlisle tables 
were not bi'nding upon them, — rfurther, that although it had some 
times been said that the amount of daihage was a sum which, if put 
at interest, would earn atlnually what he might hâve rëalized if un- 
hurt, yet that this was not conclusive, and that af ter ail the jury must 
exercise their sound iudgment and discrétion in determining the ex- 
tent of his loss. Viewing the instruction as a whole, and bearing 
in mind thât the subject to which it relates is one concerning which 
no very ijirecise directions can be .given, we are not able to say that 
it was materially erroneous. Besidés, as the trial court, which had 
the powér'to set aside the verdict if the damages were excessive, did 
not see fit to do so, we infer that it did not regard the Verdict which 
was rendered by the jury as excessive in view of the character of the 
plaintiflf's injuries. 

We do hot firid, in the proceedings below, any error which, in our 
opinion, will Warrant a reversai of the judgment, and it is accordingly 
afifirmed. 

SANBORi^J, Circuit Jiîdge (dissenting). The jury were instructed 
by the court below to ascertain by the exercise of their judgment what 
the présent cash' value of the plaintiflf's earnings during his expectancy 
of life wôtlld be to him, and to allow this amount as one élément of 
his damages. The only giiide which the court gave them to direct 
their judgment in lînding this amount was contained in thèse words: 

"Sometimes It has been safdithat It Is such a sum which, If put at interest, 
would earn annually the amount of money which the testimony may show 
he might eartiî annually, — the ^inount of monëy which the testimony may show 
hé might eàrii ér aid earn; but this Is not conclusive upon the jury; it ail 
flnally cames back to your sound Judgment and discrétion, so far as the loss 
of time Is concemed, to flx the amount In your sound discrétion, governed 
by the rules which I hâve stated." 

Now the court, had stated only oné rule for ascertaining the dam- 
ages fof Ipss ôî earnings, and that was to allow such an amount as 
would producé .annual interest equal to the amount which the plain- 
tiflf would hâve' annually eafned. If he would hâve earned $420 per 
annum, and the rate of interest was 6 per cent, per annum, they were 
to allow him $7,000, because $7,000 at 6 per cent, annual interest 
would produce $420 per annum. If his expectancy of life was 40 
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years, he would, under this rule, receive $420 per annum interest, and 
at the end of 40 years, when he died, he would hâve the entn"e prin- 
cipal, $7,000, remaining. In other words, he would hâve at his death 
just $7,000 more than he would hâve had if he had not been injured, 
and if he had constantly earned his wages, because the annual interest 
he would hâve received would equal his earnings, and the $7,000 
would remain unimpaired at his death. No discussion or argument 
can more clearly demonstrate the error of this instruction than its 
statement, and this simple illustration of it. 

It is said, however, that the court also told the jury that this rule 
was not conclusive, and that the jury might, so far as the loss of time 
was concerned, fix the amount of compensation for it in their sound 
discrétion, governed by the rules which the court had given. But this 
statement was as vicious as the other. The court had given but one 
rule, and that rule was conclusive. It was conclusively wrong, and 
the chargée of the court that it was not conclusive, — that the jury might 
foUow it or not as they chose, — was as grievous an error as it would 
hâve been to hâve told them that they must follow it; because the 
verdict is gênerai, and it is impossible to tell whether the jury applied 
or disregarded the vicious rule which the court submitted to them. 
There is every probability that they foUowed it, for the testimony 
shows that the earnings of the plaintifï never exceeded $420 per 
annum, and yet the jury rendered a verdict for $9,500. However this 
may be, the charge was erroneous, and the presumption is that error 
produces préjudice. This record does not show that the erroneous 
instruction did not guide the jury in their délibérations, and control 
the amount of their verdict, and such an error is always fatal unless 
it appears so clear as to be beyond doubt that it did not préjudice, and 
could not hâve prejudiced, the complaining party. Railroad Co. v. 
Holloway (C. C. A.) 114 Fed. 458; Association v. Shryock, 20 C. 
C. A. 3, lï, 73 Fed. 774, 781 ; Railroad Co. v. McClurg, 8 C. C. A. 
322, 325, 326, 59 Fed. 860, 863 ; Deery v. Cray, 5 Wall. 795, 807, 
808, 18 L. Ed. 653; Smith V. Shoemaker, 17 Wall. 630, 639, 21 L. 
Ed. 717; Moores v. Bank, 104 U. S. 625, 630, 26 L. Ed. 870; Gilmer 
V. Higley, iio U. S. 47, 50, 3 Sup. Ct. 471, 28 L. Ed. 62; Railroad 
V. O'Brien, 119 U. S. 99, 103, 7 Sup. Ct. 118, 30 L. Ed. 299; Mexia 
V. Oliver, 148 U. S. 664, 673, 13 Sup. Ct. 754, 37 L. Ed. 602; Rail- 
road Co. V. O'Reilly, 158 U. S. 334, 337, 15 Sup. Ct. 830, 39 L. Ed. 
1006; Peck V. Heurick, 167 U. S. 624, 629, 17 Sup. Ct. 927, 42 L,. Ed. 
302. On account of this error in the instructions of the court, the 
judgment below should, in my opinion, be reversed, and a new trial 
should be ordered. 

I am also of the opinion that there was no substantial évidence in 
the record that W. G. Bennett was the vice principal of the Chicago 
House Wrecking Company. The évidence seems to me to show 
without dispute that he was a mère foreman, acting ail the time pur- 
suant to the direction of Harris in his work of directing the various 
gangs ôf men, and their foremen in the discharge of their duties. It 
would, however, serve no useful purpose to review the voluminous 
évidence directed to this question, since the erroneous ruling of the 
court, to which référence has been directed, leads to the same resuit. 
117 F.— 6 
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JËTÉA tlB^ INS. 00. V. BOARD OF COM'RS OF HAMILTON 

■' ;: .' , ; couNi'Y, kan. 

(Circuit Court of Appe&ls, SJigbitli arcult. August 4, 1902.) 
No.l,eÔ4. 

1. BKB JUDICATA— WhBBE PàBTIBS, DEFENSES, AKD IsSUBB ARE Same, CAUSES 

PreFERENT, AND ï'tNDING GbNEBAL. 

A fotmer juagment, based updn a gênerai flnding for the défendant, 
•whlch does not disclose wbich one of several défenses thereln was sus- 
tained, constltutes an estoppel of the plaintiff thereln frotn maintainlng 
a second action between the same parties upon différent causes of action 
In wblch the same défenses are Interposed and the same issues are pre- 
sented that were made in the earjler action, unless he makes It appear 
W pleadtelg or proof that somé new and determlnlng Issue or matter is 
InYoIVjed In the second, action that was not, or may not bave been, Uti- 
gated or déclded In the flrst 

2. Same— 'i^MATEBiAL wbich of Bbvbbai. Défenses was Sustained in First 

Action "wbere no New Detebminino Matteb ib Pbbsentbd in Second. 
Whei* the same Issues are made and the same défenses are inter- 
posed 4li both actions, and there Is no pleading or proof that any new 
determlinlng Is^ue, matter, or right Is Involved in tbe second action, It 
Is not inatfïrlal upon whlch défense, or Issue the former judgment was 
based, . bêçÀuse an opposite judgment cannot be rendered wlthout re- 
Utlgài^iig'àt least one défense and issue determined In tbe former action, 
and ovetrnllng the décision upon It tbere rendered. 

8. SaUe— WlËBRB Matebial Issub IN Sboond Action Mat not Havx been 
LiTiaÀfBD ob Dbcidbd in Fibstî it is.not Bbs Adjudicata. 

Wbere the record Is guch that there is or may be a materlal Issue or 
matter tbfttiuay not bave been raîsed, lltlgated, and declded In tbe 
former action, tbe Judgment thereln doès not constltuté an estoppel, 
unless by gleadlng or proof tbe party assertlng It establlshes tbe fact 
that tbe issue, right, or matter la question wàs actually and necessarlly 
lltlgated fuid determined in the former action. 

4. Same— Jppa-MENT on Différent Cause of Action. 

Wheni tb{$ second suit Is upon a différent cause of action, but between 
tbe sàmç pà)rties as the flrst, tbe Judgment in the former action opérâtes 
as an estoppel in the latter as to eVèry point and question whlch was 
actually IJUgated and determined In the flrst action, but It Is not conclu- 
slve as to other uiatterswblch mlght haye been, but were not, lltlgated 
oiP; declded^ . , ' v 

6. Same— JuboMENT on Same Cause of Action. 

Wben tbç second suit Is upôn thé same cause of action and between 
the same parties as the flrst, the Judgment In the former action Is con- 
cluslve in the latter as to every question whlch was or mlght bave been 
presented and determined In the fermer. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 

of Kansas. . 

On July 20, 1897, tbe Mtaa. Life Insurance Company, a corporation, brought 
this action upoh' coupons, some of whlch were eut from 20 bonds dated May 

7, 1877, and otberé from 40 bonds dated May 16, 1888. The plalntlff alleged 
In , its pétition tbftt thèse bonds and coupons had been issued by tbe de- 
fendiWit, tbe hoard of county commissioners of the county of Hamllton, 
State of ÊîansâéJ that tbe plalntlff had purchased them for value, before 
maturlty; thàt'the coupons in suit were overdue; thàt demand of payment 
had been made, and that they had not been pald. Tbe answer of the de- 
If 5. See Judgment, vol. 30, Cent pig. { 1241. 
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fendant consisted of a déniai that the bonds and coupons were ever Issued 
by It; a déniai that the plalntifif ever bought them; an assertion that thèse 
bonds and coupons were executed and Issued by parties who were not of- 
ficers of the county of Hamilton, and who had no authority to issue them 
on Its behalf; that the county ne ver recelved any considération therefor; 
and that the plalntifC was estopped from maintaining this action, because 
in a prlor suit between the same parties upon other coupons eut from the 
same bonds the same défenses had been Interposed and the same issues 
had been presented whlch were interposed and presented in this case, and 
those défenses and issues had been tried, and a judgment had been rendered 
therein for the défendant, and had been subsequently affirmed by this court. 
JEtna Life Ins. Co. ,v. Hamilton Co., 25 O. O. A. 94, 79 Fed. 575. To this 
answer the plaintiff replied that It was true that In an action between thèse 
parties on other coupons eut from the same bonds from whlch those In- 
volved in this action were talsen the same défenses were Interposed and the 
same issues were made which were interposed and made In this suit; that 
évidence was introduced in support of ail the allégations of the pétition; 
that a trial was had; that the court found for the défendant, aud rendered 
a judgment in its favor, which was affirmed in this court. But it denied 
that ail the issues and défenses in the former action were litigated and deter- 
mined, and alleged that the court made no spécifie flnding of facts, but that 
the judgment in favor of the défendant was rendered upon a gênerai flnding 
In Its favor; so that It Is impossible to détermine which of the varions dé- 
fenses pleaded by the county in that action were sustained. The reply also 
contains an allégation that the county clerk of Hamilton county made a 
written certificate to the effect that the actual indebtedness of the county, 
including that evidenced by the bonds In question, did not exceed $80,000; 
that he dld this for the purpose of persuading the plaintiff to buy the bonds; 
that the plaintiff was thereby Induced to purchase them; and that thèse 
facts estop the county from denying thelr validity. In this state of the 
case the court below granted a motion for judgment on the pleadlngs in 
favor of the défendant upon the ground that the right of the Insurance 
Company to recover upon the bonds or the coupons was rendered res ad- 
judicata by the former judgment to the efCect that they were void, The 
writ of error challenges this décision. 

Frank P. Lindsay, Oliver J. Bailey, and James H. Sedgwick, for 
plaintiff in error. 

C. N. Sterry and George Getty, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The défenses interposed and the issues raised in this case are identi- 
cal with those presented in the former action, in which judgment was 
rendered for the défendant upon coupons eut from the same bonds as 
were those in this suit. The only new allégation in this action is that 
the plaintiff was induced to buy the bonds and coupons by the cer- 
tificate of the county clerk that the indebtedness of the county, in- 
cluding that evidenced by the bonds in question, did not exceed 
$8o,ooo; and this averment is immaterial, because the county clerk 
had no statutory or other authority to make such a certificate for the 
county. City of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 282, 
30 C. C. A. 38, 48, 49 L. R. A. 534. The fact that the issues of de- 
mand and refusai of payment in the two actions differ because they 
must hâve been made at différent times, since the coupons in this 
action were not due until after the former action was commenced, is 
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of no conséquence, bec^use a demand and refusai were not essential 
to ithe maintenance of either s action, and the légal presumption is 
that the jEOrfliër judgment wàs based on a sufïicient défense, and not 
upon an immaterial issue. Spéèr v. Board, 88 Fed. 749, 753, 754, ^2 
C. C. A. loi, 105; Hughes Co. v. Livingston, 43 C. C. A. 541, 556, 
104 Fed. 306, 321. The only real question in the case, therefore, is 
this: Is a former judgment ûpon a gênerai fînding in favor of the 
défendant; which does not diisçlpsé which one of several défenses was 
sustained, an estoppel of the pîaintiff therein from maintaining a sec- 
ond action upon différent causes of action against the same défend- 
ant in whiçlx the same défenses are interpo^ed and the same issues 
are preséiited that were made in the earlier action ? Counsel for the 
plaintifif argue with great force and persuasiveness that this question 
must be answered in the négative. They plant themselves upon the 
déclaration of the suprême court in Russell v. Place, 94 U. S. 606, 608, 
24 L. Ed. 214, thàt "it is undpubtedly settled law that a judgment of a 
court of compétent jurisdiction upon a question directly involved in 
one suit is cpnclusive as to that question in another suit between the 
same parties. But to this opération of the judgment it must appear, 
either upon the face of the record or be shown by extrinsic évidence, 
that the précise question was raised and determined in the former suit. 
If there be any uncertainty on this head in the record, — as, for ex- 
ample, if it appear that several distinct matters may hâve been liti- 
gated, upon one or more of which the judgment may hâve passed, 
without indicating which pf them was thus litigated, and upon which 
the judgment was rendered,' — ^the whole subject-matter of the action 
will be at large, and open to a new contention, unless this uncertainty 
be removed by extrinsic évidence showing the précise point involved 
and determined. To apply the judgment, and give effect to the ad- 
judication actually made, when the record leaves the matter in doubt, 
such évidence is admissible." They cite in support of their contention 
Cromwell v. Sac. Co., 94 U. S. 351, 24 L. Ed. 195; Board v. Sutlifï, 
38 C. C. A. 167, 97 Fed. 270; Packet Co. v. Sickles, 5 Wall. 580, 18 
L. Ed. 550; Nesbit v. Independent Dist., 144 U. S. 610, 12 Sup. Ct. 
746, 36 L. Ed. 562 ; Railway Co. v. Leathe, 84 Fed. 103, 28 C. C. A. 
;279-, and Bank v. Williams (Wash.) 63 Pac. 511, — and they insist 
that, because the gênerai finding and judgment in the first action do 
not indicate which one of the several défenses pleaded in both actions 
was litigated, norupon which one the judgment was based, that judg- 
ment cannot Gonstitute an estoppel upon any one of thèse défenses or 
issues, and that eyery défense there presented .may be^ again litigated 
in this action, unless the défendant proves by extrinsic évidence which 
one or more pf them were actually litigated and deterrnined in the 
former suit. The propositions that there is nothing in the record in the 
forrqer action nor in the pleadings in this action that' discloses which 
one of the sçver^l défenses interposed in both actions was sustained 
inthe earlier, p|xe, and that, if it if essential to the estPppel in this case 
to détermine this fact, this judgment cannot stand, must be conceded. 
But how is the détermination of the question whether ohe or another 
of thèse défenses was sustained in the earlier action essential to the 
establishment of the estoppel? The pleadings upon which this judg- 
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ment stands show that the same issues are made and that the same dé- 
fenses are interposed hère that were made and interposed in the for- 
mer action. The judgment in the earlier action is conclusive évi- 
dence that at least one of thèse défenses was sustained, and that at 
least one of thèse issues was determined in favor of the défendant. 
By that judgment the plaintifï is estopped from again litigating that 
défense or that issue, and an estoppel from Utigating one of many 
défenses or issues that are equally fatal to his case would seem to be 
as conclusive and as fatal as an estoppel from litigating them ail. 
The quotation from Russell v. Place, and the gênerai déclarations of 
the courts in the other cases cited, must be read in the light of the 
facts then under considération by those courts. In that class of cases 
in which the second action présents a material issue or matter which 
may not hâve been raised, litigated, and decided in the former action 
it is undoubtedly essëntial to the estoppel to show what issue was 
litigated and decided and what question was determined in the earlier 
case, in order to détermine whether or not the issue there determined 
embraced the matter in litigation in the second action. But where, as 
in the case at bar, the pleadings conclusively show that ail the dé- 
fenses made and ail the issues joined are identical in the two actions, 
it is difScult to perceive how it can make any différence to which one 
of the défenses or issues the estoppel applies, because the mère fact 
that it does apply to one défense and to one issue is as fatal to the 
maintenance of the second action as it would be if it applied to ail. 
When the opinions which hâve been cited by counsel for the plaintifï 
are carefully read, analyzed, and considered, they will not be found to 
be inconsistent with this distinction. The décisions which they cite ail 
fall within the fîrst class of cases to which we hâve adverted and fail 
to rule the question which is presented in the case in hand. 

In Russell v. Place, 94 U. S. 606, 609, 24 L,. Ed. 214, the question 
was whether a judgment at law against a défendant for damages for 
the infringement of a patent which contained two claims estopped the 
défendant in a subséquent suit against it for an injunction against the 
infringement from litigating the issues of the novelty, the prior public 
use, and the infringement of the invention, which had been pleaded in 
the action at law. The court answered this question in the négative, 
because there were two claims to the patent, one of which might be 
valid and the other void, and the judgment at law did not disclose 
whether it rested on a finding that both or only one of the claims was 
infringed, and, if but one, it did not show which one. In other words, 
the judgment in the action at law might hâve been founded upon the 
détermination of an issue which would not hâve entitled the complain- 
ant to an injunction restraining the défendant from the use of both 
of the inventions described in the two claims of the patent. 

In Packet Co. v. Sickles, S Wall. 580, 18 L. Ed. 550, the action was 
brought upon a contract to pay three-fourths of the fuel saved by the 
use of Sickles' cut-ofif on a steamboat for a certain length of time. 
The plaintifï, for the purpose of estopping the défendant from question- 
ing the validity of this contract, offered in évidence the record of a 
former judgment in an action of like character for the fuel saved during 
an earlier term, together with the testimony of witnesses that the con- 
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tract invôlved in the earlier action was the same as that upon which 
tlie seçoftd action was foxinded. The supteme court decided that in 
this statè bf the case it was compétent for the défendant to introduce 
the testimôny of witnesses to prove that the contract invôlved in the 
former action was in writing, while that in question in the latter suit 
was a pafOl agreement, and therefore void under the statute of frauds. 
In other WOrds, the défendant was permittéd to show that the former 
judgmént was not an estoppel, because it had a new défense in the sec- 
ond action, which was not pleaded, tried, or ruled upon in the former 
case. 

In Cromwell v. Sac Ce, 94 U. S. 351, 359, 24 L. Ed. 195, the find- 
ings in thé former action upon which the judgmént for the défendant 
was based disclosed the fact that the botads and the coupons that had 
been eut ffbm them upon which the action was based were fraudulently 
issued/and'they contained no fînding that the holder of the bonds 
paid valtie for them. The suprême court- held that a judgmént upon 
this findiiîg did not estop the holder of the bonds from maintaining a 
second action on other coupons taken from bonds of the same issue 
upon proof that he had purchased and paid value for them in good 
faith in rélîaïice upon the récitals which they contained, before their 
maturity. In other words, it held that the earlier judgmént did not 
estop the plàintiff from hiàintaining a second action upon différent 
causes of actforij ahd upon a state of facts which presented an issue 
of law and of fâct that was not raised or litigated in the earlier suit. 
To the same efifect is the décision in Board v. Sutlifif, 97 Fed. 270, 274, 
38 C. C. A. 167, 171. 

In Nesbit V. Independent Dist, 144 U. S. 610, 619, 12 Sup. Ct. 746, 
36 ly. Ed. 562, the converse of this proposition is maintained. It is 
there held that the litigation and defeat, in a prior action upon cou- 
pons by a puii-chaser for value without notice, of the défense that the 
debt of thé district exceeded its constitutional limit when the bonds 
were issued did not estop the district in a subséquent action upon the 
bonds themselves from maintaining the défense that the debt was in 
excess of the constitutional limit against the same plaintifif who was 
there proved to hâve received notice of this fact before he bought 
the bonds. 

The casé of Railway Ce. V. Leathe, 84 Fed. 103, 105, 28 C. C. A. 
279-281, holdsonly that, where one of several défenses to a prior suit 
was that thé défendant had assumed and was liable for the debts of 
a railroad Company, and that suit was dismissed, the judgmént of dis- 
missal did rîot estop the défendant from litigating the question of his 
liability in a subséquent action against him, for the reason that the 
record of the former suit did not show that ail the défenses there plead- 
ed were sustained, and hence did not estâblish the fact that the court 
had decided thïtt the défendant had assumed and had become liable 
for the debt of the railroad Company. 

In Bank V. Williams (Wash.) 63 Pac. 511, the holder of bonds filed 
a pétition foi" a mandate to compel the county commissioners of 
Paciiîc county and the school district to levy a tax to pay the interest 
upon the bonds ôf the district. The school district answered (i) that 
its debt was in exdess of its constitutional limit when the bonds were 



iETNA LIFE INS. CO. V. BOAED OF COM'eS. 87 

issued ; (2) that the bonds were fraudulently issued ; (3) that since the 
issue of the bonds a large portion of the district had been eut off and 
made a part of other districts; and (4) that the moneys then in the 
hands of the county treasurer were not applicable to the payment of 
the interest on the bonds. The petitioner demurred to this answer. 
The court overruled the demurrer, and dismissed the pétition. After- 
wards the plaintiff brought an action against the same défendants upon 
the coupons eut from thèse bonds, and the défendants answered that 
the plaintifï was estopped from maintaining the second action by the 
record and judgment in the first. To this the plaintifï replied that the 
judgment in the former action was rendered on the sole ground that 
none of the moneys then in the hands of the county treasurer were ap- 
plicable to the payment of the bonds, and that no other défense or 
issue was decided or determined in that case. He established the truth 
of the averments of this reply by paroi testimony. The court held that 
in this State of facts the former judgment did not estop the plaintiff 
from litigating the three défenses which were not tried or determined 
in the earlier action, and sustained the judgment below for the plaintifï. 
This brief analysis of the controUing facts of the cases upon which 
the plaintiff places its chief reliance discloses the fact that in every 
one of them the record was such that the former judgment either was 
or might hâve been rendered without a litigation and décision of the 
crucial and determinative issue presented in the second action. In 
every case cited the second action presented some controUing issue, 
which either was not or might not hâve been litigated and decided in 
the former suit. It is not so in the case in hand. This case is pre- 
sented upon the pétition, answer, and reply. There is no averment or 
statement in any of thèse pleadings that any issue or défense, any 
right, question, matter, or fact, that is or can be determinative of this 
action, was not raised, presented, litigated, and decided in the former 
suit. On the other hand, thèse pleadings admit that the same issues 
bave been raised, that the same défenses hâve been interposed in both 
actions, that in the former action évidence was introduced in support 
of ail the allégations of the pétition, that the earHer action was duly 
tried, and that a judgment was rendered for défendant upon due con- 
sidération. It is true that the défendant interposed several défenses 
to that action, and that it is impossible to détermine from the pleadings 
which one was sustained. Nor is that fact material. One of the dé- 
fenses which the county has presented in both of the actions was neces- 
sarily sustained in the earlier suit, and ail the bonds from which the 
coupons in both actions were taken and the coupons themselves were 
held to be void in view of that défense. The doctrine of res adjudicata 
is that the same parties are conclusively estopped from again litigating 
any issue, question, right, or matter which they hâve once lawfully 
raised and litigated, and which the court has once decided. This sec- 
ond action upon coupons eut from the same bonds as those involved 
in the first action cannot be sustained without a second litigation and 
an overruling of the very défense which the court sustained in the 
former action. Concède that ail the other issues and défenses may be 
tried and decided in this suit without again litigating any issue pre- 
sented before, yet there remains that one défense which was sustained 
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in the foritier action whicb was fatal to the plaintiff's case then, and 
which is fatal to it now, unless the plaintiff can again in this action 
raise the issue which that défense' présents, and can hère obtain a dé- 
cision and judgment upon it which shall be the converse ot those which 
were rendered in the former action. This it may net do. The very 
ptn*pose of the establishment and maintenance of civil courts is to 
finally détermine côhtroversies between the parties who présent thenl. 
If the décisions of thèse courts upon questions lawfully submitted to 
and tried by them were not conclusive, if the courts left the questions 
which they decided open to repeated litigation and décision, their use- 
fulness wotild immediately cease, and litigants would no longer invoke 
their âid to protect their rights or redress their wrongs. It is essen- 
tial to the peàce and repose — nay, it is essential to the very existence — 
ùi civilîzefd society that tlie décisions and judgments of the courts in- 
voked for the protection of the rights of person and of property should 
be final and conclusive between the parties and their privies upon every 
question of fact and of làw whieh they properly put in issue and the 
courts actikally try and décide. The maintenance and application of 
this salutafy p^ihciple hâve evoked thèse established ruiès for the ad- 
ministration bfestoppel by judgment: 

Where thé second suit is upon the same cause of action, and be- 
tween the sàme parties as the first, the judgment in the former is con- 
clusive in the làtter as to every question which was or might hâve been 
presentëd and dètermined in the former. 

When the' second suit is upon a dififerent cause of action, but be- 
tween the saitie parties, as the first, the judgment in the former action 
opérâtes as àti estoppel in the latter as to every point and question 
which was actually litigàted and dètermined in the first action, but it 
is not conclusive as to other matters which might hâve been, but were 
not, litigàted or decided. Linton v. Insurance Co., 104 Fed. 584, 587, 
44 C. C. A. 54, 57; Commissioners v. Platt, 79 Fed. 567, 571, 25 C. C. 
A. 87, 91, 49 U. S. App. 216, 223 ; Board v. Sutliflf, 38 C. C. A. 167, 
171, 97 Fed. ^70, 274; Southern Pac. R. Co. v. U. S., 168 U. S. i, 
48, ï8 Sup. Gt. 18, 45 Iv. Ed. 355 ; Southern Minnesota Ry. Extension 
Co. V. St. Paul & S. C. R. €0., 55 Fed. 690, 5 C. C. A. 249. 

Where the record is sucti that there is or may be a material issue, 
question, or inattër in the Second suit upon a différent cause of action 
which may «ôt hâve been raised, litigàted, and decided in the former 
action, the jtidgitient ther^în does not constitute an estoppel from liti- 
gating this issue, question, or matter, unless by pleading or proof 
thè party asserting the estoppel esfablishes the fact that the issue, 
question, or matter in dispute was actually and necessarily litigàted 
and dètermined in the former action. Russell v. Place, 94 U. S. 606, 
608, 24 L,. Ed. 214. 

A former jtldgmeiit, based ujpon a gênerai fihding for the défendant, 
which does not disclose which one of several défenses thérein was sus- 
tained, constitûtès ïtn estoppel of the plaintifï therein from maintaining 
a second suif against the same défendant upon différent causes of 
action în which the same défenses are interposed and the same issues 
are presentëd that were made in the earlier action, unless the party 
denying the estoppel makes it appear by pleading or proof that some 
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new and material issue, question, or matter is involved in the second 
action, which was not or may not hâve been litigated or decided in 
the first action. Bissell v. Spring Valley Tp., 124 U. S. 225, 236, 8 
Sup. Ct. 495, 31 L. Ed. 411; Pittsburgh, C, C. & St. L. Ry. Co. v. 
Keokuk & H. Bridge Co., 46 C. C. A. 639, 644, 107 Fed. 781, 786, 787. 

Where the same issues are made and the same défenses are inter- 
posed in both actions, and there is no pleading or proof that any new 
determining issue, question, or matter is or may be involved in the 
second action, it is not material upon which défense or issue the 
former judgment was based, because an opposite judgment cannot 
be rendered without relitigating at least one défense and issue de- 
termined in the former action, and overruling the décision upon that 
défense which was there rendered. 

The pleadings in this case leave no avenue of escape from the con- 
clusion that at least one of the défenses pleaded in this action was 
actually and necessarily litigated and sustained in the former action 
between thèse parties, wherein there was a judgment for the défend- 
ant. That défense proved fatal to the validity of the bonds and cou- 
pons in that earlier action. In the absence of pleading or proof that 
this action présents some determining issue which might not hâve 
been litigated and decided in the former action, the défense which was 
there sustained is as conclusively established in this action by the judg- 
ment in that action, and is as fatal hère as it was in the earlier suit. 

The judgment below must be alïîrmed, and it is so ordered. 



LILIENTHAL et al. v. McCORMICK et al. 

McCORMIOK et al. v. lilLIENTHAL et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 5, 1902.) 

No. 688. 

1. JURISDICTION OF FbDBRAIi CODRTS— AMOUNT IN COHTROVERBY — HOW DETBR- 
MINBD. 

In a suit to enforce a lien elaimed to hâve been given by a contract, 
to secure advances made ttiereunder, and also damages for its breach, 
the aggregate amount of such advances aud damages elaimed in good 
faith constitutes the amount in eontroversy for the purpose of the juris- 
dictlon of a fédéral court, and it is immaterlal to such question that the 
contract as construed by the court gave a lien only for the advances, 
■which were less than the jurisdictional amount. 

3. 8AME — DiVBRSITY DP CiTIZENSHIP — PARTIES TO CROSS BiLLS. 

Where a fédéral court obtains jurlsdiction In a suit to enforce a lien 
on property, by reason of the diversity of citizenship between the com- 
plainants and défendants, such jurlsdiction extends to the détermination 
of the rights of défendants or interveners, who also assert liens on the 
same property, by cross bills against other of the défendants, which give 
them the right to contest complainants' claim, although there is no di- 

Tf 1. .Turisdiction of circuit courts as determined by amount in eontroversy. 
see notes to Auer v. Lombard, 19 G. C. A. 75; Shoe Co. v. Roper, 36 C. C. A. 
459. 

1[2. Supplementary and ancillary proceedings and relief in fédéral courts, 
see note to Toledo, St. L. & K. C. E. Co. v. Continental Trust Co., 36 C. O. 
A. 195. 
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verSity of cltlzenship between the parties to such cross bllls, and not- 
■wltbstanding .thé fact that the crpss bllls make It necessary to brlng In 
new paxOes. 
8. TEiïpBB^ènï'PiciENCT— Evidence to Support. 

To support a plea of tender, It must be clearly shown that the tender 
was falrly made, that It was absolute and uncondltlonal, and that It 
covered the £nll amount then due. 

4. APPEAL— -BÈVIEW— FiNDINGS OF Faot. 

Flndtngs of fact made on conflictlns évidence wUl not be dlsturbed on 
apjjefil ùnless It clearly appears that they are opposed to the welght 
of the évidence, or Éiome obvions errôr or mlstake Is clearly shown. 
B. CHATtEi MôRTGAGB— Construction of Contract— Claims Secured. 

A contract for the sale of hops to be thereafter ralsed provlded that 
the Pflirchasfef should advance a i«rt of the prlce when the tlme for 
plckin^ the crop arrlved, and that, in case the hops should not be de- 
liverpd lu accordance wlth the contract, such advances should be repaid 
on dçDttând; wlth Interest It further provlded that It should stand as a 
Chatteli'mortgage on the.entlré crop of the sellers, "to secure the pay- 
ment. of ?ald stims advanced, and Interest, and the performance of ail 
the prOjClsloi»? hereof"; and that, In case the hops should be sold there- 
undef, tne'purchaser should retaln, from the proceeds, "said sums and 
InterelSt ànd ail costs," and account to the sellers for the remainder. 
Beld, that such provisions could not be construed as glvlng the purchaser 
a Ilenfor damages recoy^rable for the sellers' breach of the contract 

6. Equitt : JuBisuiCTiON— LBoXn Dbmand — ElBHT TO JUET Trial. 

A causeof action for damages for breach of a contract cannot be trled. 
In a suit Ih équlty In a fédéral court to foreclose the contract, as a chattel 
mortgag:e securlng advances made thereunder; the claim for damages 
belng sieparable from tiiàt for a lien, and a légal demand upon whicb 
défendants were entitled to a Jury trial unless they waived the right. 

7. Attornkys' pbes— ENroRCEMBNT op Stipulation in Contract— Discrétion 

op Court. 

Where a chattel mortgage providedi for attorneys' fées in case of f ore- 
closure, but before the commencement of a suit to foreclose the same 
défendants ofifered, and subsequently paid into court, a sum nearly equal 
to the afîiount recovered, and the subséquent lltlgation was principally 
wlth respect to a further clalm of the mortgagee as to wttch he was 
unsuccessful, the court properly refused to allow the complalnants at- 
torneys' fées. 

Appeals from the Circuit Court of the United States for the District 
of Oregon. , 
For opinion below, see 86 Fed. icx3. 

The controveïsy between the parties in thls case dépends upon the con- 
struction to bé glven to the terms of the foUowlng agreement: 

"Articles of agreement made thls 12th day of September, one thousand 
elght hundred and nlnety-slx, between Chas. McOormick, Wong Hlm, Jim 
Lip, and Ah TOUg, ail of Woodbum, county of Marion, state of Oregon, 
parties of the first part, and Lillenthal Brothers, of the city, county, and 
state of New York, parties of'the second part. 

"The parties or, the flrst part hâve bargained and sold, and by thèse présents 
do grant, sell,! and convey, unto the said parties of the second part, thirty 
[30,000] thousand pounds [net weight] of thelr crop of hops, the growth of 
the year 1897, grbwn on the ranch of Chas. McCormick in Marion county, 
state of Oregon, of whlch farm 70 acres are set out in hops, and are now 
belng by thenj cultiyated, and which are to be harvested durlng the year 
one thousand eight hundred and nlnety-seven, to hâve and to hold the saifie 
unto said Lilienthal Brothers, their executors, administrators, or assigns, 
forever. The said parties of the flrst part hereby agrée to complète the cul- 
tlvatlon of the said hop crop, and to harvest, cure, and baie the same in 
good, flrst-class, and workmanlike manner, and immediately thereafter, and 



LILIENTHAL V. m'cORMICK. 91 

not later than Nov. lOth, 1897, to deliver the 30,000 pounds of tlie same in 
baies of about one hundred and eighty-flve pounds each, in new 24-oz. baie 
cloth (seven pounds tare per baie to be allowed), at railroad wlise. at Wood- 
burn. Said hops, when delivered, are to be not the product of a flrst year's 
planting, and not afCected by spraying or mold, and are to be of choice 
quallty, and in sound condition, good color, fully matured, cleanly plcked, 
free from vermin damage, properly drled and cured, and in good merchantable 

order and condition, and shall be delivered in lots of not less than lot 

to the said parties of the second part, their agents, executors, administrators, 
or assigns; and the said parties of the first part further agrée that this con- 
tract bas préférence, both as to quality and quantity, over ail other contracts 
made as to said growth of hops, by said parties of the first part, with any 
other purchaser; and It is understood and agreed that said parties of the 
second part, or their agent, may, at any time after the exécution of this agree- 
ment, hâve fuU and free access to and upon said descrlbed premises. That 
said parties of the first part further agrée, at least ten days before baling 
said hops, that they will notify said parties of the second part, or their 
agents, in writing, of the time at which they will be in readiness to deliver 
said hops; which said notice shall be personally served upon said parties of 
the second part or their agent. It is further agreed that when said hops 
are delivered they may be inspeeted by the parties of the second part, or 
by an agent selected by said parties of the second part at the time of the 
delivery of any lot thereof, or at any time thereafter, within ten days after 
delivery of the entlre quantity hereby bargained and sold shall hâve been 
completed, and should said hops, or any part thereof, not be delivered in the 
condition herein agreed upon according to the judgment of said parties of 
the second part, or their said agent, the said parties of the first part shall, 
upon demand, repay to said parties of the second part such sums of money 
as they may hâve advanced on the said crop, with interest at the rate of 
ten per cent, per annum from the date when advanced, and this instrument 
shall be a chattel mortgage on the entire crop of hops raised on the above- 
descrlbed land to secnre the payment of said sums advanced and interest, 
and the performance of ail the provisions hereof ; and, if not paid upon de- 
mand, the said parties of the second part may forthwith, and without further 
notice, talie possession of said hops, and sell the same, with or without notice 
to the parties of the flrst part, upon ten days' advertisement as herein pro- 
vided, and ont of the proceeds retain said sums and Interest and ail costs, 
including attorneys' fées, rendering the surplus, if any, to the parties of the 
flrst part. Such advertisement shall be by posting a notice describing the 
property to be sold, stating the time and place of sale, the amount to be made 
at such sale, and that the sale Is made under the provisions of this agree- 
ment, and shall be posted In three publie places. In the county where the 
sale is to take place, for ten days immediately preceding the date of sale. 

"And, In considération of the foregoing, said parties of the second part 
do hereby agrée to pay, to said parties of the flrst part, the sum of seven 
cents per pound for each pound of hops delivered and accepted on the condi- 
tions stlpulated for; that is to say, one dollar paid upon the signlng of thèse 
présents, the receipt whereof by said parties of the first part Is hereby 
acknowledged; three and one-half cents per pound for each pound of hopa 
hereby bargained to be paid at the time of picklng said hops, upon ten days' 
notice from said parties of the flrst part; and the balance, if any there may 
then be due, after delivery of the entire amount bargained and sold to, and 
aceeptance by, said parties of the second part, at the time and place and 
in the condition as hereinbefore provided. It is further agreed that ail ad- 
vances made as hereinbefore provided shall bear interest at the rate of ten 
per cent, per annum up to the time of aceeptance of ail of said hops by 
eaid parties of the second part, and that the parties of the second part, 
through their agents, shall hâve the right to détermine at plcking time, 
when said advances are contemplated to be made, whether or not the grow- 
ing crop at that time is In proper condition; and, if such agents of the 
parties of the second part shall détermine that the growing crop Is not in 
such condition, then said parties of the second part shall be released from 
any obligations to furnish picking money as called for in this contract. The 
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party of the flrSt part shall not be llable [except to repay advances] for any 
shortage on dëllvery due to causes beyond his control It Is further agreed 
that the sald parties of the second part may, at thelr option, keep the said 
hops insured; àgalnst ail risks by flre, for their full value, — ^that Is to say, 
for an amoiint àqt less than the value hereln agreed to be pald therefor, — 
at the expense of thè said party of the first part; such Insurance to operate 
from the tliBe sald hops are plcked, and to be In the name and for the 
beneflt of said parties of the second part; and, In case of loss of said hops 
by flre before dellvery and acceptanee, the party of the first part shall im- 
medlately repay, to said parties of the second part, ail the moneys heretofore 
advaneed under this contract, wlth Interest at the rate of ten per cent, 
per annum. 

"In wltness whfereof, the sald parties hâve hereunto set thelr hands and 
seals, the day and year flrst above wrltten. 

"Charles McCormlck. 

"Ah [Ohlnese signature] Tong. 

"Wong Hlm. 

"Jim fOhlnese signature] Llp. 

"Lllienthal Bros. 

"H. J. Ottenhelmer." 

The court, after dlsposlng of certain exceptions to the answer of de- 
fendants, and of divers demurrers and pleas of the respective parties herein, 
upon the final hearlng found and decreed, among other thlngs: 

"That the complalnant Albert Llllenthal is a citizen of the state of New York, 
and a résident and inhabltant of the sald state, and the complalnant Philip 
N. Lilienthal is a citizen of the state of Oalifomia, and a résident and in- 
habltant of sald state, and the said Albert Idllenthal and the said Philip 
N. Llllenthal, at the tlmes mentloned In thls blll of complalnt, hâve been 
partners in business under the firm name of Llllenthal Brothers. That the 
défendant Charles McCormîck is a citizen of the state of Oregon, and a rési- 
dent and Inhabltant of sald state; that the défendant Wong Hlm Is a citizen 
of the empire of Olilna, and a résident and inhabltant at thls time of the 
state of Oregon; that the défendant Jim Lip Is a citizen of the empire of 
China, and at thls ttae a résident and inhabitant of the state of Oregon; 
that the défendant Ah Tong is a citizen of the empire of China, and at thls 
time a résident and Inhabitant of the state of Oregon; and the Bank of 
Woodburn is a corporation organlzed under the laws of the state of Oregon, 
ând dOing business in the sald state, havlng Its principal place of business 
at the town of Woodburn in the said state of Oregon, and for the purposes 
of the Jurisdlction of this court is a citizen and Inhabltant of the said 
state of Oregon. That the amount Involved in this controversy, exclusive 
of interest and costs, is in excess of tviro thousand dollars." That, under 
the provisions of the contract, "complainants advaneed and pald to the de- 
fendants Charles McCormiek, Wong Hlm, Jim Lip, and Ah Tong, pursuant 
to the terms of the contract abové mentloned, on the 12th day of September, 
1896, the sum of one dollar, and on the SOth day of August, 1S97, the sum 
of One thousand ând fifty ($1,050.00) dollars, and hâve been ready and wllling 
to «ceept and reçoive ail the property set forth and described in the said 
contract, of the klnd and charàeter thereln specifled, and at the time and 
place thereln mentloned for the dellvery of the same, and to pay therefor 
the purchase prlce of the same In pursuance of the said contract. That the 
défendants Charles McCormiek, Ah Tong, Wong Hlm, and .Tlm Lip hâve 
faiJed and refused to dellver unto the complainants Llllenthal Brothers the 
prOpërty whlch by the contract thèy agreed to dellver, and bave given notice 
to the said complainants that they bave abrogated and annuUed the said 
contract in wrltlng, and would refuse to comply with the conditions thereof, 
a,nd bave refused ând continued to refuse to tender or to dellver to the 
complainants the hops mentloned and described in the said contract; that 
the thirty thousand (30,000) pounds of hops of the klnd and quality men- 
tioned and specifled in the said contract were reasonably worth, at the 
place and time thereln appointed for the dellvery of the same, the sum of 
four thousand flve hundred ($4,500) dollars. That in the year 1897 there 
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was raised upon the premisei? described in the sald agreement more than 
eighty thousand (80,000) pounds of liops. That the contract above mentloned 
constitutes a mortgage upon ail the hops raised upon the said premises, but 
only as security for the repayment of the sums of money advanced by the 
said complainants upon the said hop crop, with interest at the rate of ten 
per cent. p;,r annum from the date of sueh advances, and cannot be en- 
foreed as a lien to secure damages for the nonfulfiUment of the contract. 
That at the tlme of filing their answer in this cause, to wit, on the llth 
day of Decemli,.r, 1897, the défendants Charles McOormicli, Wong Him, 
Jim Llp, and Ah Tong brought into court, and ofCered and tendered to the 
fomplalnants Lilienthal Brothers, and deposited with the clerk of this court, 
the sum of one thousand and sixty-three ($1,063.00) dollars for the beneflt 
of the complainants; that, at the time such tender was made, there was 
due to the complainants from the sald défendants the sum of one thousand 
and elghty-one dollars, and the complainants Lilienthal Brothers had also 

expended In the costs and disbursements of this suit the sum of 

dollars; that said tender, so made by the said défendants to the said com- 
plainants, Is not a fuU and sufficient défense to the matters set forth in the 
bill of complaint." 

On February 23, 1900, the défendants other than the Bank of Woodburn 
moved the court to dismiss the bill of complaint and certain cross bills 
"upon the ground that it appears from the nature of the cause as stated 
in the bill of complaint of said complainants, and in the pleadings, that 
said court could not legally give, make, or render a deeree herein for an 
amount necessary to eonfer jurlsdiction upon this court to entertain the 
said suit, and that the amount really in dispute between the parties is not 
sufficient to conter jurlsdiction upon this court, * * * and beeause the 
Bank of Woodburn, cross-complainant therein, and Chas. McCormick, one 
of the défendants therein, are citizens of and résidents and inhabitants in 
the State of Oregon; and upon the further ground that the défendant Wong 
Gee, named in the above-entitled cause by way of cross bill, was not a de- 
fendant in or a party to the suit commenced by the bill of complaint flled 
by the défendants Lilienthal Bros, against Chas. McCormick, Wong Him, 
Jim Llp, and Ah Tong, and the cross-complainant Bank of Woodburn." 

On October 12, 1897, the défendants, other than the Bank of Woodburn, 
served on complainants an offer In writing as foUows: 

"Woodburn, Oregon, October 12, 1897. To Lilienthal Brothers, and to H. J. 
Ottenheimer, your agent: You will each of you please take notice that the 
hops under our contract with you bearing date September 13, 1896, to wit, 
thirty thousand pounds, the growth of the year 1897, was delivered at the 
rallroad warehouse at Woodburn, Oregon, according to contract, and which 
said hops, '♦ • * were Inspected and accepted by you, and which said 
hops you on October 10, 1897, and on October H, 1897, each day refused, 
and ever since hâve refused and neglected, to take or pay for, or comply 
with your said contract; and, you having failed and refused to comply with 
your sald contract, we therefore elect to consider said contract to be abro- 
gated and annuUed, and of no force or efCect, and we do hereby tender you 
the sum of $1,063.00 as the money advanced and pald by you under said 
contract, Including Interest thereon." 

The record shows that this letter was sent from Gervais, Ore., by regis- 
tered mail, and addressed to H. J. Ottenheimer at Salem, Ore.; that It was 
mailed about 4 o'clock in the afternoon of the day it bears date, and was 
received by Mr. Ottenheimer four or flve days afterwards. 

Cox, Cotton, Teal & Minor, for appellants Lilienthal Bros. 
John H. Woodward, for appellees McCormick and others. 
Fenton, Bronaugh & Muir, for appellee Bank of Woodburn. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 
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HAWLEY, District Judge, after making the foregoing statement 
of faets, delivered the opinion of th.e court. 

I. This suit was brought by Lilienthal Bros., against McCormick et 
al., upon' the i^htract set out iii^ the foregoing statement, to enjoin 
them frotil rémoving the hops grovvn upon the premises of McCormick 
during the year 1897, and fromiselling or disposing of said hops; for 
the appointmént of a receiver to take possession of and store and take 
eare of the samè'; that the contrâct between the parties be declared a 
lien upop, the hop$ in favor of cottxplainants to the extent of the money 
advancedby them to défendants, with interest, and for ail damages 
sustained by reason of the failure of the défendants to carry out and 
perform their coritract ; and that said sums be made a spécifie charge 
upon the property, and upon the proceeds of the saie of the hops, and 
for ail costs and disbursements, etc. The Bank of Woodburn is made 
a party défendant in the suit under an allégation that it claims some 
interest in the hops by virtue of certain contracts with the différent 
défendants, McCormick et al., whieh were executed and delivered to 
secure the payment of several différent sums of money. The Bank of 
Woodburn filed several cross bills setting up its claims in the premises. 
In addition to the findings set forth in the statement of facts, the court 
found divers findings as to the amounts loaned and advanced to the 
différent défendants by the Bank of Woodburn, and the différent mort- 
gages given to the bank to secure the payment of thèse loans, and the 
amount still due, and 

— "That the said sums are secured by the several mortgages given and 
executed to secure the respective notes as herelnbefore alleged, and constl- 
tute liens upon the property descrlbed In the several mortgages as set forth 
In the several cross bills of complalnt flled by the cross-corûplainant, the 
Bank of Woodburn, against the several défendants as hereinbeforè set 
forth, and should be paid out of the property mortgaged of the proceeds 
of the same; that the mortgage in favor of the complalnants • * • 
Lilienthal Brothers is a flrst Ijen upon ail of the property described in the 
blU of complalnt, and in the several cross bills of complalnt, and partlcu- 
larly descrlbed 9s ail hops grown In the year 1897, and harvested f rom the 
farm of Charles McCormick in Marion county, Oregon, the same being 
about eighty thousànd (80,000) pounds of hops. That the said complalnants 
are entltled tp a decree forecloging the lien of their mortgage upon the said 
property, and to recover the si^pi of one thousànd and elghty-one dollars, 
•with Interest f rom the llth da,y pf December, 1897, at the rate of ten per 
cent per anjium, and their costs and disbursements taxed at one hundred 
andififtyfflve and eighty-one-hundredtbs dollars, less the sum of one thousànd 
and slxty-three dollars, with interest; on the same from the llth day of 
December, 1897, at the rate of ten p^i; cent, per annum; which sum was 
paid Into this court on the last-mentioiied date, to be applled upon the In- 
debtedness due from the défendants to the complalnants; but are not en- 
tltled to recoveV any sum as attônieSris' fées In this cause; and that the lien 
of thé complalnants upon the propCTty aforesald is superior to the lien or 
liens of the cross-complalnant the Btttilc of Woodburn upon said property, 
or any thereof ;" 

— that, subject! to the lien of coraplainants, the Bank of Woodburn is 
entitled to a jùdgment to certain named sums, and foreclosure of its 
mortgage, and entered its decree accordingly. From the decree, the 
complainants take an appeal, and in support thereof contend that the 
circuit court erred in its construction of the agreement of September 
12, 1896, in this: that, while it construed the agreement to be a 
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mortgage upon the entire hop crop, it liraited the lien thereof to the 
amount advanced by complainants, with interest, and refused to allow 
complainants any sum as attorneys' fées. The défendants, other 
than the Bank of Woodburn, appeal from the decree, and make ii 
spécifie assignments of error, which may be generalized as foUows: 
That the court had no jurisdiction of the subject-matter of the contro- 
versy, either in amount claimed or as to the citizenship of the parties ; 
and, further, because it appears that the complainants in the cross bills 
and one of the défendants are citizens and résidents of the same state, 
and that the property upon which the original complainants claimed a 
lien was never in the custody of the court ; that the tender made by 
défendants to complainants was valid; that no default was made by 
the défendants in any of the terms of the contract of September 12, 
1896 ; that the Bank of Woodburn had a complète remedy in the state 
court ; that neither the complainants nor the Bank of Woodburn are 
entitled to any relief whatever. The various objections to the jurisdic- 
tion of the court are not, in our opinion, well taken. 

2. The suit was brought upon the agreement set forth in the state- 
ment of facts, and the complaint shows such a diversity of citizenship 
between the parties to the agreement or contract as entitled the com- 
plainants to bring the suit in the circuit court of the United States. 
The, court obtained jurisdiction of the original suit by virtue of the 
diversity of the citizenship of the parties. The amount in controversy 
exceeded $2,000, exclusive of interest and costs, and this amount was 
sufficient to give the court jurisdiction of the cause. The suit was 
brought, not only to recover the amount of money advanced by com- 
plainants, viz., $1,051, but also for damages in the sum of $2,400, 
making a total of $3,451. It makes no différence, in so far as the 
question of jurisdiction is concerned, that the court in its decree held 
that the contract only aflforded a security for the amount advanced, 
and could not be construed as giving a lien for the damages. It is the 
amount claimed in the bill of complaint, and not the amount recovered, 
that furnishes the test of jurisdiction. As was said by the court in 
Peeler v. Lathrop, i C. C. A. 93, 99, 48 Fed. 780, 786: "The amount 
in dispute, or matter in controversy, which deterinines the jurisdiction 
of the circuit courts in suits for the recovery of money only, is the 
amount demanded by the plaintiff in good faith." Gordon v. Longest, 
16 Pet. 97, 104, 10 L. Ed. 900. 4 Rose's Notes on U. S. Rep. 147, 
and authorities there cited; Lee v. Watson, i Wall. 337, 339, 17 h. 
Ed. 557 ; Hilton v. Dickinson, 108 U. S. 165, 174, 2 Sup. Ct. 424, 27 
L. Ed. 688; Barry v. Edmunds, 116 U. S. 550, 561, 6 Sup. Ct. 501, 
29 L. Ed. 729. The record shows that the amount sued for was 
claimed by complainants in good faith. The court having jurisdiction 
of the case, it became its duty to construe the contract, and détermine 
therefrom whether the complainants in such foreclosure suit were en- 
titled to recover any damages which, under the terms of the contract, 
could be enforced as a mortgage lien upon the property. It is true 
that, if no suit had been brought by the complainants, the Bank of 
Woodburn could hâve brought suit in the state court to enforce its 
liens, and obtain full rehef. But it was properly made a défendant by 
complainants, and, having been brought into the suit in the United 
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States court, it iiad the right to assert its claims, and seek affirmative 
relief by filing a cross bill for thé foreclosure of its liens; and it had 
the right, in sqçh suit* to litigate thç question whether the complain- 
ànts had any lieii agairist the property for damages. It was the proper 
court to deal with the subject-matter of the litigation. It had juris- 
diction to détermine the controvérsy between complainants and the 
Bank of Woodbùrh as to the priority of their respective liens upon the 
property. In this case, the Bank of Woodburn was raade a party de- 
fendant in order that its rights rriight be heard and determined. If it 
had not been made a party, it would hâve had the righj: to intervene. 
The citizenship of the Bank of Woodburn, and of Wong Gee, who 
was not a party to the original bill, did not deprive the court of its 
jurisdiction. In Osborne & Co^ v. Barge (C. C.) 30 Fed. 805, 806, 
the court said : 

"The jurisdiction oî the cause of action presented by the original bill, and 
of the parties thereto, cannot be and te not questloned. Having aequired 
full and complète jurisdiction of the, original cause, and the parties thereto, 
the court cannot be deprived theréôf because another party obtalns leave 
to Intervene for the assertion of a right to the property whleh 18 the subject 
of the proceeding. If it be necessary for the protection of the rights of a 
thlrd party th,^t he be heard in the cause pending, he may be permltted to 
intervene eyen though the court would not hâve, by rea,son of his being a 
citizen of the sajhé state wlth complalnant, jurisdiction over ah original 
pïôceedlng between the same parties. Preeman v. Howe, 24 How. 450, 16 
L. Ed. 749; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ot. 27. 28 L. Ed. 
145; Phelps v. Oaks, 117 U. S. 236, 6 Sup. Ct. 714, 29 L. Ed. 888." 

See, àlso, the opinion of Mr. Justice Harlan in Jesup v. Railroad 
Co. (G. C.) 43 Fed. 483, 495, 496, and authorities there cited. First 
Nat. Bank v. Salem Capital Flour Mills Co. (C. C.) 31 Fed. 580, 583; 
Compton V. Jesup, 15 C. C. A. 397, 68 Fed. 263, 279, and authorities 
there cited; Schenck v. Peay, Fed. Cas. No. 12,450. Consolidations, 
cross-bills, and interventions do not oust the jurisdiction of the court in 
the main suit, whatever the citizenship of the parties thus brought in 
may be. Sioux City Terminal R. & Warehouse Co. v. Trust Co. of 
North America, 27 C. C. A. 23, 82 Fed. 124, 128, and authorities there 
cited; Môrgan's I^. & T. R. & S. S. Co. v. Texas Cent. R. Co., 137 
U. S. 171, 201, II Sûp. Ct. 61, 34 Iv. Ed. 625; Park v. Railroad Co, 
(C. C.) 70 Fed. 641, and authoritiçp there cited. 

3. Th^ written ofifer to pay cohiplainants the sum of $1,063, evi- 
dently liiade in an effort to SEive fttrther costs and intèrest, was insuf- 
ficient as a légal tender. There was no actual tender of any money. 
It is true that the statute of Orègon provides that an offer to pay a 
particular sum of money is, if not accepted, équivalent to the actual 
production and tender of the monèy; but the suprême court of that 
state hâve declared that thi^ statute does not dispense with readiness 
and ability on the part of the person making the offer to pay the money 
at the time the oiïer is made. Ladd v. Mason, 10 Or. 308, 314. The 
évidence does not affirmatively show that the offer made covered the 
full amount then due. The law js well settled that there can be no 
valid tender of part of an entire debt. The mistake in the sum offered, 
if any, must be regarded as the mistake and misfortune of the défend- 
ants. Brandt v. Railroad Co., 26 lowa, 114, 116; Patnote v. Sanders, 
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41 Vt. 66, 73, 98 Am. Dec. 564. The offer, as made, was conditional, 
based on the statement that complainants had made default in carry- 
ing out the terms of the agreement, and that the défendants had the 
right on their part to abrogate and anuul the contract. The proofs 
should be clear that a tender was fairly made, and that it was absolute 
and unconditional. Loring v. Cooke, 3 Pick. 48, 50 ; Moore v. Nor- 
man, 43 Minn. 428, 434, 45 N. W. 857, 9 L. R. A. 55, 19 Am. St. 
Rep. 247; Perkins v. Beck, 4 Cranch, C. C. 68, Fed. Cas. No. 10,984; 
Thayer v. Brackett, 12 Mass. 450; Richardson v. Chemical Labora- 
tory, 9 Metc. 42, 52 ; Rand v. Harris, 83 N. C. 486 ; Noyés v. Wyckofï, 
114 N. Y. 204, 207, 21 N. E. 158. There was no légal tender in the 
offer contained in the letter. In 2 Greenl. Ev. § 601, the author says : 

"To support the issue of a tender of money, It Is necessary for the de- 
fendant to show that the précise sum, or more, was actually produced in 
current money, such as is made a légal tender by statute, and actually of- 
fered to the plalntifif." 

See, also, Peugh v. Davis, 113 U. S. 542, 544, 5 Sup. Ct. 622, 28 
L. Ed. II 27; Harvester Co. v. Hamilton, 80 Minn. 162, 83 N. W. 44; 
21 Enc. PI. & Prac. 558. The decree of the court upon this point, as 
to the insufSciency of the tender or payment of money into court, is 
clearly correct. 

4. The several fîndings of fact contained in the decree — especially 
the finding that the défendants, McCormick et al., hâve failed and 
refused to deliver, "unto the complainants," the property which by 
the contract they agreed to deliver — will be accepted by this court as 
correct without any particular discussion or review of the évidence. 
The évidence is in many respects conflicting upon several points, and 
in such cases the gênerai rule of law upon this subject is well settled 
that the findings of the court below upon facts will not be dislurbed 
unless the appellate court can clearly see that it is opposed to the 
weight of the évidence, or unless some obvions error or mistake is 
clearly shown. Railroad Co. v. Ristine, 23 C. C. A. 13, 'j'j Fed. 58; 
Trust Co. v. McClure, 24 C. C. A. 64, 78 Fed. 209 ; Lansing v. Stan- 
isics, 36 C. C. A. 306, 94 Fed. 380; Harding v. Hart (C. C. A.) 113 
Fed. 304, 306; Crawford v. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759, 
36 L. Ed. 552, and authorities there cited ; Furrer v. Ferris, 145 U. S. 
132, 134, 12 Sup. Ct. 821, 36 L. Ed. 649; Warren v. Keep, 155 U. S. 
265, 267, 15 Sup. Ct. 83, 39 L. Ed. 144. It is proper, however, to 
State in this connection that we hâve carefully examined the évidence 
upon which there is any conflict, and are of the opinion that the facts 
found by the court are supported by the évidence. 

5. We are of opinion that the court did not err in holding that the 
contract could not "be enforced as a lien to secure damages for the 
nonfulfîllment of the contract." The complainants admit that the ordi- 
nary remedy to recover damages for the breach of a contract would be 
an action for damages, but they contend that the words, "and the per- 
formance of ail the provisions hereof," as used in the contract, neces- 
sarily imply that they were to hâve a lien, not only for the advances 
they made, but also for the damages which they sustained by reason of 
the failure of défendants to perform ail the covenants of the contract 
on their part to be performed. The gênerai rule is that, in order 

117 P.— 7 
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to coiistitute a mortgage, there must be a debt, and that ordinarily a 
mortgage iè not given to secilré thé performance of a contract other 
than a contract to pay mohey. We do not understand complainants to 
deny this geneirâr proposition, but 'they claim that this définition is too 
narrow to bè Applied to the teriils of the contract under considération. 
In other wôi-ds, they claim that this case is taken out of the gênerai 
rule by virtue of the clause abôve referred to. This contention cannot, 
in our opinion, be sustained. The language above quoted is vague, 
indefinite, attibîguous, and uncertain ; it must be considered in the 
light of thé ètitire agreement, and, when so considered, it is not fairly 
susceptible oï aaf such construction. It certainly does not directly 
givé a lien upon the property for damages. It is reasonable to believe 
that, if the intention of the parties had been to give a hen, the parties 
would hâve haitted a spécifie stim to be paid "as fixed and liquidated 
damages'* fôfhohperformancè of the contract, and provided that com- 
plainants should hâve a lien upon the property for said sum. In no 
other way could the sale hâve be^n Inade in the manner provided for in 
the agreement. ■ When the agreement specified that "out of the pro»- 
ceeds" Lilienthal Brothers shoùld "retain said sums and interest and 
ail costs," it mèant the sums of mohey advanced, and the "interest and 
ail costs." There was no sum mentioned for any damages that might 
otherwise arise. No lien could be given unless the language to that 
eflfect was clear, definite, and certain. As the instrument reads in its 
entirety, it doeâ not give a lien for any damages. Every instrument, 
contract, convéyance, or mortgage must, of course, be construed, with 
référence to the provisions thèireof, so as to carry out the true intent 
and meaning of the parties. It is true, as complainants claim, that an 
estate in lands may be conveyed for the spécial purpose of securing, by 
way of mortgage, the performance of some spécial act. Jones, Mortg. 
§ l6, and authorities there cited. "But," as there said, "to define the 
différent kinds of mortgages, and the many diiïerent rights under 
them, is the service attempted by à treatise on the subject." We shall 
not attempt to do this. In Association v. Adams, 109 U. S. 211, 214, 
3 Sup. Ct. 161, 27 L. Ed. 910, cited by complainants, it was insisted 
that the hank was entitled to the proceeds of a certain sale because the 
agreement ôf the parties constituted a mortgage, etc. The court said : 

"We are of thé opinion that this contention Is not well founded. While 
It may be conceded that no précise fonn of words Is necessary to constltute 
a niortgage', yet thefe must be a présent purpose of the mortgagor to pledge 
hla land for the payment of a sum of money, or the performance of some 
other act, or it cannot be construed to be a mortgage." 

The action for damages for failure to perform the conditions of the 
contract is separable from the lien given for failure to pay the sums 
of rnoney advanced by complainants. The défendants had the right 
to a jury trial to settle the amount of damages, in the one case, by 
an action at law, while the advances made, in the other case, could be 
for eclosed in a suit at equity. The gênerai principles upon this sub- 
ject are fully discussed in Scott v. Neely, 140 U. S. 106, 109, 11 Sup. 
Ct. 712, 35 L,. Ed. 358, and authorities there cited. This right in the 
fédéral courts cannot be dispensed with except by the consent of the 
parties entitled to it. The language of the agreement relied upon 
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ought not to be so construed as to impair the rights of the respective 
parties in this respect. Complainants could not deprive défendants of 
the right to hâve a jury trial as to the claim for damages by blending 
it with a suit in equity to foreclose a lien for the advances made under 
the contract. The suprême court, in Scott v. Neely, referring to thèse 
questions, among other things said : 

"Ail actions whlch seek to reeover spécifie property, real or personal, with 
or wlthout damages for Its détention, or a money judgment for breaeh of 
a simple contract, or as damages for Injury to person or property, are légal 
actions, and can be brought in the fédéral courts only on their law sida. 
Demands of this kind do not lose their character as claims cognizable in 
the courts of the United States only on their law side because, in some state 
courts, by virtue of state législation, équitable relief in ald of the demand 
at law may be sought in the same action. Such blending of remédies is 
not permissible in the courts of the United States. ♦ » ♦ The debt or 
obligation, to secure which it is glven, is stated in the Instrument itself, 
and the only proceedlng with référence to its amount Is one of calculation 
as to the interest thereon, or as to what remains due after crédit of pay- 
ments; and it is only to ascertaln this that a référence is made to an ac- 
countant, usually a master In chancery, and not to try the valldity of the 
debt or obligation secured. The équitable suit is to enforce the application 
of the property to the purposes Intended by the contract of the parties. 
• * * In ail cases where a court of equity Interfères to aid the enforce- 
ment of a remedy at law, there must be an acknowledged debt, or one 
established by a Judgment rendered, accompanled by a right to the appro- 
priation of the property of the debtor for Its payment, or, to speak with 
greater accuracy, there must be, In addition to such acknowledged or es- 
tablished debt, an interest in the property, or a lien thereon created by con- 
tract, or by some distinct légal proceedlng." 

6. The only remaining point necessary to be noticed relates to the 
disallowance of counsel fées. Under ail the facts, conditions, and cir- 
cumstances of this case, we are unwilling to say that the court erred 
in refusing to allow complainants any counsel fee. 

The decree of the court is afïirmed, with costs on appeal to the Bank 
of Woodburn, appellee ; the appealing parties to pay their own costs. 
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(Circuit Court of Appeals, Nlnth Circuit May 26, 1902.) 

No. 789. 

1, Admikalty— Review on Appeal— Findinq of Facts. 

A findlng of fact made by the court In an admiralty case upon the 
confllctlng testimony of witnesses examined in open court will not be 
disturbed on appeal, 

2. Contract — Considération — Performance of Leoal Obligation. 

Libelants contracted with respondent, whlch owned a salmon cannlng 
plant in Alaska, to perform services as sailors in navlgating a vessel 
from San Francisco to such plant and return, and in catching and can- 
ning salmon, while there, during the season, for which they were to 
receive a stipulated compensation. After reachlng the plant they re- 
fused, wlthout cause, to further perform the contract unless respondent's 
superintendent signed an agreement to pay additional compensation. 
He stated that he had no authority to do so, but being unable to pro- 
cure other men, owing to the remoteness of the place and the shortness 

î 1. See Admiralty, vol. 1, Cent. Dig. | 770. 
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bt the season, he compUed wltli thelr demand, and a second contract 
i'f iras slgnèd, Identlcal wlth the flrst except as to the compensation to 
be paid. Belâ, that the agreemept to pay addltlonal compensation for 
services -wrhlch llbelants were légally bound to render under the old 
contract was vold for want of considération, concedlng the superin- 
tendent's authorlty to maké It, -fhere belng no just ground to elalm, 
under the clrcumstances shown, that respondent voluntarily walved the 
breach of the original contract by llbelants. 

Appeal from the District Court of, the United States for the North- 
ern District ofCalifornia. 

Chickeririg & Gregory, for appellant. 

Marshall B. Woodworth and Edward J. Banning, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Jiidge, 

ROSS, Circuit Judge. The libel in this case was based upon a con- 
tract alleged to hâve been entered into between the libelants and the 
appellant corporation on the 22d day of May, 1900, at Pyramid Har- 
bor, Alaska, by which it is daimed the appellant promised to pay each 
of the libelants, among other things, the sum of $100 for services 
rehdered and to bè rendered. In its answer the respondent denied the 
exécution, on ijs part, of the contract sued upon, averred that it was 
without considération, and for a third défense alleged that the work 
performed by the libelants for it was performed under other and différ- 
ent contracts than that sued on, and that, prior to the filing of the libel, 
each of the libelants was paid by the respondent the full amount due 
him thereunder, in considération of which each of them executed a full 
release of ail his daims and demands against the respondent. 

The évidence shows without confiict that on March 26, 1900, at the 
city and county of San Francisco, the libelants entered into a written 
contract with the appellant, whereby they agreed to go from San 
Francisco to Pyramid Harbor, Alaska, and return, on board such 
vessel as might be designated by the appellant, and to work for the 
appellant during the fishing season of 1900, at Pyramid Harbor, as 
sailors and fishérmen, agreeing to do "regular ship's duty, both up 
and down, discharging and loading ; and to do any other work what- 
soever when requested to do so by the captain or agent of the Alaska 
Packers' Association." By the terms of this agreement, the appellant 
was to pay each of the libelants $50 for the Season, and two cents for 
each red salmon in the catching of which he took part. 

On the I5th day of April, 1900, 21 of the libelants signed shipping 
articles by which they shipped as,seamen on the Two Brothers, a ves- 
sel chartered by the appellant'fdr the voyage between San Francisco 
and Pyramid Harbor, and also boùnd themselves to perform the same 
work for the appellant provided for by the previous contract of March 
26th; the appÇllant agreeing tô pay them therefor the sum of $60 for 
the season, and two cents eâçh for each red salmon in the catching of 
which they should respectively take part. Under thèse contracts, the 
libelants sailed on board the Two Brothers for Pyramid Harbor, where 
the appellant had about $150,000 invested in a salmon cannery. The 
libelants arrived there early in April of the year mentioned, and began 
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to unload the vessel and fit up the cannery. A few days thereafter, to 
wit, May igth, they stopped work in a body, and demanded of the 
company's superintendant there in charge $ioû for services in operat- 
ing the vessel to and from Pyramid Harbor, instead of the sunis 
stipulated for in and by the contracts ; stating that unless they were 
paid this additional wage they would stop work entirely, and return to 
San Francisco. The évidence showed, and the court belovv found, 
that it was impossible for the appellant to get other men to take the 
places of the libelants, the place being remote, the season short and 
just opening; so that, after endeavoring for several days without suc- 
cess to induce the libelants to proceed with their work in accordance 
with their contracts, the company's superintendent, on the 22d day of 
May, so far yielded to their demands as to instruct his clerk to copy 
the contracts executed in San Francisco, including the words "Alaska 
Packers' Association" at the end, substituting, for the $50 and $60 
payments, respectively, of those contracts, the sum of $100, which 
document, so prepared, was signed by the libelants before a shipping 
commissioner wnom they had requested to be brought from Northeast 
Point ; the superintendent, however, testifying that he at the time told 
the libelants that he was without authority to enter into any such con- 
tract, or to in any way alter the contracts made between them and the 
Company in San Francisco. Upon the return of the libelants to San 
Francisco at the close of the fîshing season, they demanded pay in ac- 
cordance with the terms of the alleged contract of May 22d, when the 
Company denied its validity, and refused to pay other than as provided 
for by the contracts of March 26th and April 5th, respectively. Some 
of the libelants, at least, coiisulted counsel, and, after receiving his 
advice, those of them who had signed the shipping articles before the 
shipping commissioner at San Francisco went before that ofïicer, and 
received the amount due them thereunder, executing in considération 
thereof a release in full, and the others being paid at the office of the 
Company, also receipting in full for their demands. 

On the trial in the court below, the libelants undertook to show 
that the fishing nets provided by the respondent were defective, and 
that it was on that account that they demanded increased wages. On 
that point, the évidence was substantially conflicting, and the finding 
of the court was against the libelants, the court saying : 

"The contention of libelants that the nets provided them were rotten and 
unservlceable Is not sustained by the évidence. The defendant's interest 
required that libelants should be provided with every facility necessary to 
their success as fishermen, for on such suceess depended the profits de- 
fendant would be able to realize that season from its packlng plant, and 
the large capital invested therein. In view of this self-evldent fact. it is 
higbly improbable that the défendant gave libelants rotten and unserviceable 
nets with which to fish. It follows from this finding that libelants were not 
justified in refuslng performance of their original contract." 112 Fed. 554. 

The évidence being sharply conflicting in respect to thèse facts, the 
conclusions of the court, who heard and saw the witnesses, will not be 
disturbed. The Alijandro, 6 C. C. A. 54, 56 Fed. 621 ; The Lucy, 20 
C. C. A. 660, 74 Fed. 572; The Glendale, 26 C. C. A. 500, 81 Fed. 
633 ; The Coquitlam, 23 C. C. A. 438, yj Fed. 744 ; Gorham Mfg. Co. 
v. Emery-Bird-Thayer Dry Goods Co., 43 C. C. A. 511, 104 Fed. 243. 
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The real questions in the case as brought hère are questions of law, 
and, in thè View that we takè of the case, it will be hecessary to con- 
sider but one of those. Assuming that the appellant's superintend- 
ent at Pyrânïid Harbor was authorized to make the alleged contract 
of May 22dj and that he executed it on behalf of the appellant, was it 
supported by a sufHcient considération? From the foregoing state- 
ment of the case, it will hâve been seen that the libelants agreed in 
writing, for certain stated compensation, to render their services to the 
appellant in remote waters where the season for conducting fishing 
opérations is extremely short, and in which enterprise the appellant 
had a large amount of money invested ; and, after having entered upon 
the discharge of their cOntract, and at a time when it was impossible 
for the appellant to secure other men in their places, the libelants, 
without àny valid cause, absolutely refused to continue the services 
they were under contract to perform unless the appellant -vould con- 
sent to pay them more money. Consent to such a demand, under such 
circumstànces, if given, was, in our opinion, without considération, for 
the reason that it was based solely upon the libelants' agreement to 
render the exact services, and none other, that they were already 
under contract to render. The case shows that they willfuUy and 
arbitrarily broke that obligation. As a matter of course, they were 
liable to the appellant in damages, and it is quite probable, as sug- 
gested by the court below in its opinion, that they may hâve been un- 
able to respond in damages. But we are unable to agrée with the con- 
clusions theré drawn, from thèse facts, in thèse words : 

"Under such circumstànces, It would 1)6 strange, Indeed, if the law would 
not permit the défendant to Walve the damages caused by the libelants' 
breach, and enter Into the contract sued upon, — a contract mutually béné- 
ficiai to ail the parties thefèto, in that it gave to the libelants reasonable 
compensation for their labor, and enabled the défendant to employ to ad- 
vantage the large capital it had Invested in its canning and flshing plant." 

Certainly, it cannot be justly held, upon the record in this case, that 
there was any voluntary waiver on the part of the appellant of the 
breach of the original contract. The company itself knew nothing of 
such breach until the expédition retumed to San Francisco, and the 
testimony is uncontradicted that its superintendent at Pyramid Harbor, 
who, it is claimed, made on its behalf the contract sued on, distinctly 
informed the libelants that he had no power to alter the original or to 
make a new contract ; and it would, of course, foUow that, if he had 
no power to change the original, he would hâve no authority to waive 
any rights thereunder. The circumstànces of the présent case bring 
it, we think, directly within the sound and just observations of the 
suprême court of Minnesota in the case of King v. Railway Co., 6i 
Minn. 482, 63 N. W. 1 105 : 

"No astute reasoning can change the plain fact that the party who re- 
fuses to perform, and thereby coerces a promise from the other party to 
the contract to pay him an increased compensation for dolng that which 
he is legally bound to do, takes an unjustiflable advantage of the necessities 
of the other party. Surely it would be a travesty on justice to hold that 
the party so making the promise for extra pay was estopped from asserting 
that the promise was without considération. A party cannot lay the founda- 
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tion of an estoppel by his own wrong, where the promise is simply a répéti- 
tion of a subsisting légal promise. There ean be no considération for the 
promise of the other party, and there Is no warrant for inferrlng that the 
parties hâve voluntarily rescinded or modified thelr contract. The promise 
cannot be legally enforced, although the other party has completed his con- 
tract in rellance upon It." 

In Lingenfelder v. Brewing Co., 103 Mo. 578, 15 S. W. 844, the 
court, in holding void a contract by which the owner of a building 
agreed to pay its architect an additional sum because of his refusai 
to otherwise proceed with the contract, said : 

"It Is urged upon us by respondents that thls was a new contract. New 
in whatî Jungenfeld was bound by his contract to design and supervise 
this building. TJnder the new promise, he was not to do anything more or 
anything différent What benefit was to accrue to Wainwright? He was 
to receive the same service from Jungenfeld under the new, that Jungenfeld 
was bound to tender under the original, contract. What loss, trouble, or 
inconvenience could resuit to Jungenfeld that he had not already assumedî 
No amount of metaphysical reasoning can change the plain fact that Jungen- 
feld took advantage of Walnwright's necessities, and extorted the promise 
of flve per cent, on the refrigerator plant as the condition of his complying 
with his contract already entered Into. Nor had he even the flimsy pretext 
that Wainwright had violated any of the conditions of the contract on his 
part. Jungenfeld hlmself put It upon the simple proposition that *lf he, as 
an architect, put up the brewery, and another Company put up the refriger- 
ating machlnery, it would be a détriment to the Empire Refrigeratlng Com- 
pany,' of which Jungenfeld was président. To permit plaintiff to recover 
under such clrcumstances would be to ofCer a premium upon bad faith, 
and Invite men to vlolate thelr most sacred eontraets that they may profit 
by their own wrong. That a promise to pay a man for doing that which 
he Is already under contract to do is without considération is conceded by 
respondents. The rule has been so long Imbedded in the common law and 
décisions of the highest courts of the various states that nothing but the 
most cogent reasons ought to shake it. [Oltlng a long list of authoritles.] 
But it Is 'carrylng coals to Newcastle' to add authoritles on a proposition 
so universally accepted, and so Inherently just and right In Itself. The 
learned counsel for respondents do not controvert the gênerai proposition. 
Thelr contention Is, and the circuit court agreed with them, that, when 
Jungenfeld declined to go further on his contract, the défendant then had 
the right to sue for damages, and not having elected to sue Jungenfeld, but 
having acceded to his demand for the additional compensation, défendant 
cannot now be heard to say his promise Is without considération. While 
It Is true Jungenfeld became liable In damages for the obvions breach of 
his contract, we do not think It foUows that défendant is= estopped from 
showing its promise was made without considération. It is true that as 
eminent a jurist as Judge Cooley, in Goebel v. Llnn, 47 Mich. 489, 11 N. W. 
284, 41 Am. Eep. 723, held that an lee Company which had agreed to fumish 
a brewery with ail the Ice they might need for their business from November 
8, 1879, untll January 1, 1881, at $1.75 per ton, and afterwards in May, 
1880, declined to dellver any more ice unless the brewery would give it $3 
per ton, could recover on a promlssory note given for the increased price. 
Profound as is our respect for the distlnguished Judge who delivered the 
opinion, we are still of the opinion that his décision is not in accord with the 
almost universally accepted doctrine, and Is not convincing; and certainly 
so much of the opinion as holds that the payment, by a debtor, of a part 
of his debt then due, would constitute a défense to a suit for the remainder, 
is not the law of this state, nor, do we think, of any other where the com- 
mon law prevails. • * • What we hold Is that, when a party mereîy 
does what he has already obligated hlmself to do, he cannot demand an 
additional compensation therefor; and although, by taking advantage of the 
necessities of his adversary, he obtalns a promise for more, the law will 
regard it as nudum pactum, and will not lend its process to aid in the wrong." 
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The. Qftse of Goebel v„ Linn, 47 Mich. 489, 11 N. W. 284, 41 Am. 
Rejp. 7^3, is one of theeîght cases relied upon by the court below in 
support -ofits judgmeiit in the présent case, five of which are by the 
supreniè Côltrt of Massachusetts, one by the supreirie court of Ver- 
mont, and one other Miclîigan case, — that of Moore v. Locomotive 
Works, 14 Mich. 266. The Vermont case referred to is that of Law- 
rence V. Davey, 28 Vt. 264, which was one of the three cases cited by 
the court in Moore v. Locomotive Works, 14 Mich. 272, 273, as au- 
thority for its décision. In that case there was a contract to deliver 
coal at specified terms and rates. A portion of it was delivered, and 
plaintiflE then informed the défendant that he could not deUver at those 
rates, and, if the latter intended to take advantage of it, he should not 
delivei' any more; and that he should deliver no more unless the de- 
fendant would pay. for the coal independent of the contract. The de- 
fendant agreed to do so, and the coal was delivered. On suit being 
broùght for the price, the court said : 

"Although the promise to waive the contract was after some portion of 
the coal séught to be recovered had been delivered, and so delivered that 
probably the plaintifE, if the défendant had Inslsted upon strict performance 
of the contract, could not hâve recovered anything for It, yet, nevertheless, 
the agreement to walve the contract, and the promise, and, above ail, the 
delivery of coal after this agreement to waive the contract, and upon the 
faith of It, wlll be a sufflclent considération to bind the défendant to pay 
for the coal already recelved." 

The dQctrihe of that case was impliedly overruled by the suprême 
court of Vermont in the subséquent case of Cobb v. Cowdery, 40 Vt. 
25, 94 Am. Dec. 370, where it was held that : 

"A promise by a party to do what he Is bound in law to do Is not an 
illégal considération, but is the same as no considération at ail, and is 
merely vold; In other words, it la Insuffleient, but not illégal. Thus, if tùe 
master of a shlp promise hia crew an addition to their flxed wages In con- 
sidération of, and as an Ineitement to, their extraordinary exertions during 
a storm, 01? Ih any other emergency of the voyage, this promise is nudum 
pàcmm; the voluntary performance of an act which It was before legally 
Incumbent on the party to perform belng in law an Insuffleient considération; 
and so It Would be in any other case where the only considération for the 
promise of one party was the promise of the other party to do, or hls actual 
dolng, something which he was previously bound In law to do. Chlt. Cont 
IlOth Am. Ed.] 51; Smith, Cont 87; 3 Kent, Comm. 185." 

The Massachusetts cases cited by the court below in support of its 
judgment commence with the case of Munroe v. Perkins, 9 Pick. 305, 
20 Am. Dec. 475, which really seems to be the foundation of ail of the 
cases in support of that vièw. In that case, the plaintifï had agreed 
in writing to erect a building for the défendants. Finding his contract 
a losing one, he had concluded to abandon it, and resumed work on 
the oral contract of the défendants that, if he would do so, they would 
pay him what the work was worth without regard to the terms of the 
original contract. The court said that whether the oral contract was 
without considération 

— "Dépends entlrely on the question whether the first contract was walved. 
The plaintiff having refused to perform that contract, as he might do, sub- 
jecting himself to such damages as the other parties might show they were 
entitled to recover, he afterward went on, upon the falth of the new promise, 
and finished the worls. This was a sufflcient considération. If Payne find 



BEEZI.EY V. PHILLIPS. 105 

Perkins were willing to accept hls relinqulshment of the old contract, and 
proceed on a new agreement, the law, we think, would not prevent It." 

The case of Goebel v. Linn, 47 Mich. 489, il N. W. 284, 41 Am. 
Rep. 723, présentée! some unusual and extraordinary circumstances. 
But, taking it as establishing the précise rule adopted in the Massa- 
chusetts cases, we think it not only contrary to the weight of authority, 
but wrong on principle. 

In addition to the Minnesota and Missouri cases above cited, the 
folio wing are some of the numerous authorities holding the contrary 
doctrine: Vanderbilt v. Schreyer, 91 N. Y. 392; Ayres v. Railroad 
Co., 52 lowa, 478, 3 N. W. 522; Harris v. Carter, 3 Ellis & B. 559; 
Frazer v. Hatton, 2 C. B. (N. S.) 512 ; Conover v. Stillwell, 34 N. J. 
Law, 54; Reynolds v. Nugent, 25 Ind. 328; Spencer v. McLean (Ind. 
App.) 50 N. E. 769, 67 Am. St. Rep. 271 ; Harris v. Harris (Colo. 
App.) 47 Pac. 841; Moran v. Peace, 72 111. App. 139; Carpenter v. 
Taylor (N. Y.) 58 N. E. 53; Westcott v. Mitchell (Me.) 50 Atl. 21; 
Robinson v. Jewett, 1x6 N. Y. 40, 22 N. E. 224; Sullivan v. Sullivan, 
99 Cal. 187, 33 Pac. 862; Blyth v. Robinson, 104 Cal. 239, 37 Pac 
904; Skinner v. Mining Co. (C. C.) 96 Fed. 735; i Beach, Cont. 
§ 166; Langd. Cont. § 54; i Pars. Cont. (5th Ed.) 457; Ferguson 
V. Harris (S. C.) 17 S. E. 782, 39 Am. St. Rep. 745. 

It results from the views above expressed that the judgment must 
be reversed, and the cause remanded, with directions to the court be- 
low to enter judgment for the respondent, with costs. It is so or- 
dered. 



BEBZLEY V. PHILLIPS. 

(Circuit Court of Appeals, Elghth Circuit. July 28, 1902.) 

No. 1,614. . 

1. Guardian' s Sale — Jurisdiction to Issue Licbnse. 

A guardian's sale of real estate Is void in a case in which the court 
which issued the lieense to the guardian to sell the property had no 
jurisdiction of the subject-matter. 

8. Bamb— Pétition pob Sale to Pat Dbbts Insufpicient to Qivk Jubisdic- 
TioN TO Sell fou Maintenance or Invbstmbnt. 

The statutes of Nebraska provide two différent modes of procédure for 
the sale of the real estate of a ward by a guardian, — one to authorize its 
sale to pay debts, and the other to authorize its sale to support the ward, 
or to invest the proceeds in personal property. Upon a pétition sufflelent 
to warrant a guardian's sale to pay debts, a sale was made pursuant to 
the course of procédure preseribed for that purpose, which was conceded 
to be invalid beeause the court failed to cause the issue and service of 
the statutory notice of the hearing upon the pétition which was requisite 
to giva it jurisdiction. In the procédure to sell for maintenance and in- 
vestment no notice to the ward was essential, and an attempt was made 
to sustain the guardian's sale on the ground that It was made for the 
maintenance of the ward and the investment of the proceeds. Held: (a) 
A pétition which contains only the essential allégations to warrant a 
guardian's sale to pay the debts of the ward does not give the district 
court jurisdiction, under the statutes of Nebraska, to order a sale for 
the maintenance of the ward or for the investment of the proceeds of 
the sale, (b) The pétition did not contain the requisite allégations to 
invoke the jurisdiction of the court to lieense a sale for maintenance 
or investment; the court did not attempt to lieense such a sale, did n'ot 
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foUoTsr the course of procédure prescrlbed by the statute to authorize 
sti(|h à sale; and the guàifdlàn's sale In question was void, because the 
llcénsé to the guardlati was not IssUed by a district court of compétent 
jurlsdictlon, within the meaning of section 64, c. 23, Comp. St. Neb. 1001. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

C. G. Wright (John F. Stout, on the brief), for appellant. 
R. A. Elatty (Harry S. Dungan, on the brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge, 

SANBORN, Circuit Judge. This îs a bill in equity, exhibited by 
Paul Beezjey, a complainant in possession, to quiet the title to i6o 
acres of lànd in the state of Nebraska. In the year i888 the défend- 
ant, Ada E. Phillips, was a mînor, and was the owner of this real 
estate. The title of the cotnplainant is founded upon a sale made by 
the guaMian of the défendant to George E. Gilbert on March 24, 
1888, pursuant to a license issued by the district court of Franklin 
county in the state of Nebraska on December 16, 1887. The question 
at issue is whether or not that court ever acquired jurisdiction to au- 
thorize this sale. The statutès of Nebraska empowered the district 
court to license a guardian to sell the land of his ward for two pur- 
poses : (i) To maintàin or educate the ward, or to invest the pro- 
ceeds of the sale in productive stock or interest-bearing securities 
(Comp. St. Neb. 1901, c. 23, §§ 42, 43); and (2) to pay the debN of the 
ward and the charges pf managing her estate (Id. c. 23, § 105). 
It provided two differeîit and independent courses of proceeding for 
sales for ttlëse two purposes. Chapter 23, §§ 42-66, ànd §§ 105-122 
and 67-82. Counsel for the complainant coftcede that, if the sale in 
question was for the purpose of paying the debts of the ward, the dis- 
trict court acquired no jurisdiction to grant the license, because the 
statutory notice of the hearing upon the pétition was not given. But 
they insist that, although the pétition was ample to warrant the issue 
of a license to pay debts, it was also sufïicient to invoke the jurisdiction 
of the court to authorize a sale for the maintenance of the ward and 
the investment of the surplus proceeds, and that, if this position is 
well taken, the sale was valid, although no notice was given to the 
wâjrd, for the reason that the proceeding by a guardian to sell the 
real estate of his ward for her maintenance or for investment has been 
held by the suprême court ôf Nebraska to be a proceeding by the 
minor herself, the validity of which she is estopped from challenging 
On, the ground that she received no notice of it, for the reason that 
she instituted and promoted it herself. Hubermann v. Evans, 46 Neb. 
784, 793, 65 N. W. 1045; Myers v. McGavock, 39 Neb. 843, 861, 58 
N. W. 522, 42 Am. St. Rep. 627. Conceding, without deciding, that 
tlie fact that the pétition for the license to sell the real estate contains 
sufficient allégations to warrant a sale of it to pay debts is immaterial, 
and that those avermeirts are mère surplusage, provided it also duly 
invoked the jurisdictiotl.of the district court, and that court exercised 
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its jurisdiction to authorize the sale of the land for maintenance or 
in . estment, let us consider the question whether or not the pétition is 
sufficient to invoke the jurisdiction of the district court to authorize a 
sale for the support of the ward and the investment of the proceeds. 
The statutory requisites of a pétition to sell land of a ward to pay debts 
are statements by the guardian of the amount of personal and real 
estate that has come to his hands the amount remaining undisposed 
of, the debts of the ward, and a description of the real estate and of the 
condition and value thereof. Sections 68, 69, 105, c. 23. The essen- 
tials of a pétition for a sale of such real estate for the support of the 
ward and the investment of the proceeds are averments of facts which 
show that the income of the ward is insufïïcient to maintain her, and 
that it would be for her benefit that her real estate, or some part of it, 
should be sold, and that the proceeds thereof should be put out at 
interest, or irivested in some productive stock. Sections 42, 43, 47. 
The material allégations of the pétition in this case were that the ward 
was the owner of the 160 acres of land hère in controversy, that this 
tract was wild and unproductive, that there was no personal property 
with which to pay the debts of the estate or to support the minor, that 
there were debts against the estate to the amount of about $400, and 
that it was "necessary for the support of said minor and the pay- 
ment of said debts of said estate to sell said land, and that a sale there- 
of and investment of the proceeds would be for the best interest of 
said estate." Now, if we strike out of this pétition the allégations 
relative to the debts of the estate, it contains no averments which 
would invoke the action of the district court to license the sale of the 
land of this ward. The necessary averments to warrant such action 
must show that the income of the ward is insufïicient to support her, 
or that it would be for the benefit of the ward that her real estate 
should be sold, and its proceeds invested. This pétition contains ho 
averment of the amount of the ward's income, or of the insufificiency of 
that income to maintain her ; no allégation that, aside from the neces- 
sity to pay the debts, it is necessary or expédient to sell the real estate, 
or that it would be for the benefit of the ward that it should be sold, 
and its proceeds invested. The averments of the pétition in that re- 
gard are ail conditioned by the alleged necessity of the sale to pay the 
debts. The only allégations which would appeal to the court to or- 
der the sale are that the debts are $400, and that it is necessary to sell 
the land, not for the maintenance of the ward but to support the minor, 
and pay the debts; and that, in view of thèse debts, a sale and the 
investment of the proceeds would be for the best interests of the estate. 
A careful considération and analysis of this pétition convinces us that 
it was not a pétition for the sale of the real estate of this ward for her 
support, or for the investment of the proceeds in interest-bearing 
securities. It was a pétition for the sale of her land to pay the debts of 
the estate. It did not invoke the jurisdiction of the district court for 
the former purpose and it clearly did so for the latter. This view of 
the purpose and efïect of the pétition is confirmed by the facts that the 
district court so understood it and that it never undertook to exercise 
its jurisdiction to license a sale for maintenance or investment, but took 
ail its action on the theory that the pétition was for a sale to pay debts. 
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In the proceeding to sell to pay debts the order to show cause why 
the license should not issue is required to be directed to ail persous 
interestéd in the estate. Section 6g. In the proceeding to sell for 
maintenance and investment the order is to be directed to the next of 
kin of the ward and ail persons interestéd in the estate. Section 48. 
The district court directed the order in this case to ail persons in- 
terestéd in the estate. In the proceeding to sell to pay debts the 
statute authorizes the court to grant the license if it is satisfied after 
the hearing that a sale of the real estate is necessary to pay the just 
debts of the ward and the expansés of managing her estate, or if such 
sale be assented to by ail persons interestéd; and it permits the 
guardian with the approval of the judge to give a crédit of not exceed- 
ing three years for three-fourths of the proceeds of the sale. Sections 
79, 86, 105. In the proceeding to sell for maintenance and investment 
the statute authorizes the issue of the license if it appears to the court 
that it is necessary, or would be for the benefit of the ward, that the 
real estate should be sold. It requires the court to specify in the 
order of license whether the sale is made for the maintenance of the 
ward, or for her éducation, or in order that the proceeds may be put 
out at interest, or invested in productive stock; and it contains no 
permission to allow any crédit for the payment of the purchase price. 
Section 53, The order of license in this case recited that it appeared 
to the court that the debis of the estate were $325, that the costs and 
expenses of administration would be $75, that the ward had no Per- 
sonal estate, that the land was unimproved and unproductive, that 
it was for the best interest of the esta;te that this real estate should 
be sold, and that the balance of the proceeds after the payment of 
the debts and expenses of administration should be invested, and 
that no person interestéd in the estate had given a bond to pay the 
debts and expenses. After thèse récitals this order licensed and em- 
powered the guardian to sell the land hère in question for a purchase 
price one-fourth of which should be paid in cash and the remaining 
three-fourths in three yèars, with interest at 7 per cent. There was 
no récital in the order that it appeared to the court that it was neces- 
sary, or that it would be for the benefit of the ward, that the land 
should be sold. Nor did this order specify that the sale was made 
for the maintenance of the ward, or for her éducation, or in order 
that the proceeds might be put out at interest, or invested in pro- 
ductive stock. This brief comparison of the proceedings in the dis- 
trict cour^ with the methods of procédure prescribed by the statutes 
for guardians' sales to pay debts and to support wards and invest 
proceeds proves conclusively that in this case the district court never 
exercised, rior undertook to exercise, its jurisdiction to license the sale 
of this land for maintenance or investment. The only proceeding 
that the pétition warranted the commencement of, and the only pro- 
ceeding that was instituted by it, was the statutory proceeding to 
sell the land to pay the debts of the ward and the expenses of man- 
aging hef estate. And, as counsel for the complainant admit that 
the district court never acquired any jurisdiction of that proceeding, 
the conclusion is irrésistible that that court was without jurisdiction 
to license the sale for any purpose, and the guardian's deed of the 
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property, upon which the title of the complainant is founded, was un- 
authorized and is void. 

Other objections to the title of the complainant hâve been pre- 
sented and argued, but that which has already been considered is 
fatal to his title, and is décisive of this case. No good purpose would 
be served by the prolongation of this opinion to consider and discuss 
other questions. 

The decree below must be affirmed, and it is so ordered. 



CITIZENS' SAVINGS & LOAN ASS'N et al. v. BELLEVILLE & S. L R. OO. 

(Circuit Court of Appeals, Seventh Circuit. May 6, 1902.) 

No. 842. 

1. Corporation— Equitable Riqht to Stock. 

A railroad Company Issued and delivered to a county a certlflcate (or 
a certain nurnber of shares of Its authorized capital stocii, in payment 
for which it received bonds of the county, which it transferr.ed to a 
contractor, who constructed its road in part payment therefor. The 
contracter was entitled under his contract to ail sums received by the 
company for stock sold, and to ail stock remalning unsold at the time 
the road was completed. The bonds were payable to bearer, and were 
transferred for value by the contractor to complalnants, or to others 
through whom complalnants acquired them. The bonds were adjudged 
void, and In a subséquent suit by a stockholder of the company against 
the county the certificate of stock issued in exchange therefor was also 
declared void and canceled. Held, that the bonds, being void when 
delivered by the company to the contractor in lieu of the stock for 
which they had been exchanged, carried wlth them the rlght to such 
stock, whîch passed by thelr transfer to subséquent holders, and that 
complalnants were entitled In equlty to a decree requiring the company 
to issue the stock to them. 

2. Samb. 

The fact that complalnants were chargeable wlth notice, elther con- 
structive or actual, of the facts which rendered the bonds void, would 
not afCect thelr right to relief against the railroad company; no question 
of bad faith being involved. 

8. Samb— S01T to Compbi. Issuancb— Parties. 

In a suit against the railroad company to compel the issuance of the 
stock to complainants, as bona fide holders of the bonds, neither the 
county, the original holder, nor any stockholder of the company was a 
necessary party. 

4. Samb— Conditions Prkcedbnt — Doing Equitt. 

The railroad company was not entitled in such suit to demand that 
complalnants should be requlred, before being entitled to équitable re- 
lief, to bring Into court, for its use, Interest payments made by the 
county on the void bonds; having parted wlth nothing which gave it 
any équitable right to such payments. 

6. DisMissAL AS against Intervenino Défendant — Efpbct as to Other Dé- 
fendants. 

The dlsmissal of a bill by the court as to a défendant who has been 
Improvidently granted leave to corne In as a défendant on his own 
motion, but who is not a necessary or proper party, does not affect the 
right of complainant to proceed against the original défendant. 

Appeal from the Circuit Court of the United States for the Southern 
District of Illinois. 

In 1857 the Belleville & Southern Illinois Railroad Company was char- 
tered by the législature of Illinois. It had an authorized capital stock of 
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$2,000,000, the Issuance of whlch was under the control of the dlrectors. 
The charter authorlzed the eompany to reeelve stock subscriptions from 
couBtles, iStrhlch ^hpuld be bindlng on the countles if made conformably to 
the railroad, ald act of 1849. This act permitted a county to subscribe for 
not more thah $100,000 of the capital sttick of any railroad eompany. If the 
proposition (to which the cottnty might afflX conditions) shonld receive at 
an élection the support of a majorlty of (the légal voters of the county, and 
to issue Its bonds in payment of ita stock subscription. In 1869 the ma- 
jorlty of the légal voters of Perry county carried a proposai that the county 
should subscribê for $150,000 of the capital stock of the Belleville & Southern 
Illinois Railroad Company, to be,paid with county bonds, on condition that 
the Company should locate its niachine shops at Du Quoin. On July 2, 
1870, a constitutiqnal amendment came Into force, which provlded: "No 
county, City, town, township ov other municipality, shall ever become sub- 
scriber to the capital stock of any railroad or prlvate corporation, or make 
donation to or lend its crédit In ald of such corporation: provlded, however, 
that the adoption of this article shall not be construed as afEecting the right 
of any such municipality to make such subscriptions where the same hâve 
been authorlzed, under existing laws, by a vote of the people of such 
municipallties prior to such adoption." Oonst. 1870, Amend. 14. In 
September, 1870, the dlrectors ofi the Belleville & Southern Illinois Railroad 
Company passed a resolution requiring the président and chief engineer 
to locate the machine shops at Du Quoln. In December, 1870, the county 
court dellvered to the railroad eompany 100 bonds of Perry county, for 
$1,000 each, payable to bçarer, due In 20 years; and the railroad eompany 
deiivered to Perry county its eertiflcate that the county was the owner of 
1,000 shares, of $100 each. In the capital stock of the eompany. The rail- 
road eompany dld not build its machine shops at Du Quoin, but at East 
St. Louis. For 17 years Perry county paid the interest on the bonds. In 
1888 the county defaulted, and In a suit brought by the Citizens' Savlngs & 
Loan Association, one of the appellants hère, it was finally decided that 
the bonds were vold. CStlzens' Savlngs & Loan Ass'n v. Perry Co. (March 
4, 1895) 156 U. S. 692, 15 Sup. Ot 547, 39 L. Ed. 585. In a suit by a stock- 
holder agalnst the railroad eompany aad Perry county, the state court deter- 
mined that the eertiflcate of stock held by the county was void, and ordered 
Its cancellation and return to the railroad eompany. Stebbins v. Perry Co. 
(Oct. 12, 1897) 167 111. 567, 47 N. B. 1048. In obédience to this decree the 
eertiflcate was canceled and surrendered. None of the holders of the void 
bonds was a party to that suit, but some of them knew that such litigation 
was in progress. The railroad eompany in 1869 contracted with one Selah 
Chamberlain to build Its road. The contract provlded that Chamberlain 
should receive as pay, among other things, the following: "Ail moneys 
whieh hâve been or shall be pald on account of subscriptions to the capital 
stock of said railroad eompany; the balance of such capital stock which 
shall remain unsubscribed for at the time of completion of sald railroad; 
ail moneys, lands, and other property which hâve been or shall be prier 
to the completion of said railroad granted or donated by any county, town, 
corporation, or Indlvidual to ald in the construction of said railroad, or any 
portion thereof, except such lands as shall be oecupied by said railroad, or 
be necessary for use In the actuâl opération of the same." The Perry 
county bonds were turned over by the railroad eompany to Chamberlain in 
part payment for the construction of the road. In Augùst, 1871, the Citizens' 
Savlngs & Ix>an Association purchasëd from a flrm of New York brokers 40 
of thèse bonds, of which it remains the holder. The other appellants hold 
89 of the bonds, purchasëd at varlou? dates between August, 1871, and 1882. 
Appellants paid for the bonds priées ranging from 82 to 104 cents on the 
dollar. This suit was begun in April, 1898, by the Citizens' Savings & Loan 
Association against the Belleville & Southern Illinois Railroad Company to 
obtain a decree requiring the defeijdant to issue to complainant a eertiflcate 
for 400 shares of its capital stoclî. The other appellants were admitted as 
parties complainant. The facts hereinbefore narrated were counted upon 
and proven, and this appeal présents the question whether appellants were 
entitled to relief. Appellee bas hiterposed a motion to dismiss the appeal. 
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based upon thèse facts: Stebbins, a stockholder in the railroad company, 
filed a pétition to be let in as a party défendant on tlie ground that lie had 
a substantial Interest as stockholder In defeatlng the Issuance of stock to 
complainants. The court granted him leave to plead, answer, or demur to 
the bill "in ail respects as though he had been made a défendant" He 
demurred, assigning varions reasons, one of -whlch was that there was no 
equlty in the bill. Complainants eonfessed Stebbhis' demurrer, and the 
court thereupon dlsmissed the bill as to Stebbins. The railroad company 
then moved that the bill be dismissed as to it on the ground that the con- 
fession and dismissal as to one joint défendant deprlved complainants of 
the right to proceed against the remalning joint défendant This motion 
was carried to the hearing, at which the bill was dismissed generally for 
want of equity. 

Edward Cunningham and Wm. B. Sanders, for appellants. 
John G. Drennan and Charles W. Thomas, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The bonds were void. The stock subscription was void. The stock 
certificate was void. But the stock was not void. The i,ooo shares 
with respect to which the void subscription was made and the void 
certificate issued were a part of the authorized capital stock, were as 
existent and valid as any other of the shares, and were fuUy within the 
directors' power to dispose of for value to any one who had capacity 
to contract. Under the construction contract, Chamberlain was en- 
titled to the proceeds of the sale of thèse shares, if sold, or the shares 
themselves, if unsold. In payment for labor and materials that went 
into the road the company delivered to Chamberlain the void bonds 
it took from Perry county on the void sale of thèse shares. Pgrry 
county lacked authority to subscribe for the shares and to issue the 
bonds as it did. The county and the railroad company, in exchanging 
the bonds and the stock certificate, were in pari delicto. But the rail- 
road company and Chamberlain had capacity to make the construction 
contract. In executing this contract the railroad company took void 
bonds it had received from Perry county, and turned them over to 
Chamberlain in payment of a valid debt, and in this the railroad com- 
pany and Chamberlain were not in equal fault. Chamberlain, like any 
other purchaser, was chargeable with notice of the condition précèdent 
in the proposition adopted by the voters; but he did not participate 
in the proceedings underlying the bond issue, and it was not his, but 
the railroad company's, duty to perform the condition précèdent. 
The railroad company received the bonds as blank pièces of paper; 
but, in passing them to Chamberlain as good payment of its debt to 
him, it must be held to hâve represented that the condition précèdent 
had been performed or would be performed, and that, on its failure to 
perform, it would deliver to him the shares in lieu of which the bonds 
were paid to him. The issuance of bonds and the subscription for 
shares by the county being nuUities, the first that anything of substance 
appeared in the transaction was when the railroad company paid for 
labor and materials with the void bonds, and the fîrst that the labor 
and materials were paid for in money was when Chamberlain sold the 
bonds to appellants or their predecessors in interest. So the outcome 
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was that appellants' money paid appellee's debt, for which appellee 
was bound by its contract to deliver, not void bonds, but the very 
shares in question, which hâve lain unsold and unsubscribed for, ex- 
cept as thèy were sold to and subscribed for by Chamberlain in his 
contract. 

The case of Mtna. Life Ins. Co. v. Town of Middleport, 124 U. S. 
534, 8 Sup. Ct. 625, 31 L. Ed. 537, relied on by appellee, is not found 
to be controUing. The présent is not a case of subrogation, as that 
doctrine is defined in the books. Nor is the case of Railroad Co. v. 
Wade, 140 U. S. 65, 11 Sup. Ct. 709, 35 L. Ed. 342, cited by appellants, 
a 'direct précèdent. But the principle, variously stated, is fundamental 
in equity that no one should bè permitted to retain a spécifie, identified 
thing which, ex aequo et bono, hé should surrender to another. The 
limits of the application of this principle cannot and should not be at- 
tempted to be stated with précision and finality, but, as Mr. Justice 
Miller suggested with respect to what constitutes due process of law, 
should be left to the long processes of judicial inclusion and exclusion. 
The root of the matter is, however, that courts of equity were called 
into being to enforce, and should continue to apply and extend the 
application of, those standards of çommôn honesty and natural justice 
which appeal tô the conscience of right-thinking men. In this case, 
appellee has receiVed full considération for the shares of stock in ques- 
tion, The considération cannot be retumed, but the stock can be 
surrendered. Appellee should not be permitted to hold the shares by 
reason of the fact that it turned over void bonds when it should hâve 
delivered thèse identical shares. 

It remains to détermine whether other considérations prevent the 
granting of appropriate relief. 

It is said that one of the appellants should be defeated because he 
had actual notice of facts which should hâve led him to full knowl- 
edge of the illegality of the bond issue. The bonds were signed by 
the officers of Pérry county and delivered to the railroad company 
after the constitutional amendment of 1870 went into efifect. As the 
bonds contained tio récitals, eyery person was bound, at his péril, to 
find out whether they came within the exception to the constitutional 
inhibition. Actual notice, no question of bad faith being involved, 
should not be visited with more serious conséquences than construc- 
tive notice. 

Perry county was not a necessary party. The bonds and the stock 
subscription havitig been adjudged void, the county has no possible in- 
terest in this controversy. 

The stockholders of appellee were not necessary parties. This case 
doés not involve an overissue of stock. Thèse shares are part of the 
àuthorized capital. The directors had authority to contract for their 
disposai for value. Chamberlain, under the facts of the case, sub- 
scribed and paid for them. The Stockholders are no more concerned 
than in any case in which a sUbscriber for shares asks a spécifie 
pferformance of his contract. And this also disposes of the motion to 
dismiss the appeal. No cause of action was stated against Stebbins 
or any other stockholder. As the order admitting him to défend was 
improvidently granted, it is immaterial how he was let out. 
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Chamberlain was not a necessary party. The void bonds were pay- 
able to bearer. He took them for value. He transferred them for 
value. He did not transfer any right on the bonds against Perry 
county, for there was none. If there had been, that right would hâve 
been in the bearer. The void bonds, when put in circulation by the 
railroad company, represented the right to thèse shares of stock. If 
the railroad company had given to Chamberlain its direct written obli- 
gation to issue to bearer a certain number of shares, Chamberlain 
could hâve transferred his right without indorsement. The right that 
arose in Chamberlain on the delivery of the void bonds to him (namely, 
to demand the stock) passed by his delivery of the bonds to the bearer. 
As no one can assert the right except the bearer, it is not necessary 
to appellee's protection that former holders should be made parties to 
this suit. 

Appellee insists that appellants are not entitled to ask equity without 
doing equity, by bringing into court for appellee's use the interest paid 
by Perry county. The county received nothing, was obligated to pay 
nothing, and parted with nothing except voluntary gifts. If the 
county had paid moneys to appellants or prior holders on some other 
claim, or without claim, appellee would hâve as much right to demand 
those sums. The void bonds came into the hands of appellee as blank 
paper. Appellee, under the facts of the case, issued them as évidences 
of the right to shares of stock, and they can now serve no purpose but 
to identify the persons entitled to the shares. 

Appellants are not chargeable with lâches. The bonds were not 
finally declared void untîl 1895. The litigation concerning the vaJidity 
of the stock subscription ended in 1897. Within a few months this 
suit was commenced. Appellee was not the owner of thèse shares, 
but held them as trustée, and no limitation upon the right of action 
would begin until appellee denied the trust. 

The decree is reversed and the cause remanded, with instructions to 
enter a decree requiring appellee to issue certificates of stock as prayed 
for. 



KIN6 V. CITÏ OF SUPERIOR. 
(Circuit Court of Appeals, Seventh Circuit May 6, 1902.) 

No. 854. 

MuHiciPAi, Bonds— EsTOPPBii bt Rbcitam. 

There is no distinction to be made as to the conclusiveness of a ré- 
cital In a municipal bond, whetber St is of a fact required by constltu- 
tlonal law or by statnte law. 

Samb. 

A gênerai récital in bonds issued by a clty that "ail acts, conditions, 
and thlngs required to be done précèdent to and in the Issuing of this 
bond hâve duly happened and been performed In regular and due form 
as required by law," estops the city, as against a bona flde holder of 
such bonds for value, to deny that bef ore or at the time of issuing the 
bonds it provided for the collection of a tax sufflcient to pay the in- 
terest and principal thereof as required by the constitution of the state; 
such actibeing one to be doue by the city, and which It had power to 
certlfy that it had done. 
117 F.— 8 
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In Error to the Circuit Court of the United States for the Western 
District ofWisconsin. 

ïhe pkintiff In \étrot brought suit against the city of Superlor upon two 
6t Its bonds, of $l,ïlOO each, numbered 10 and 11, respectlvely, of Installment 
H, and two conDcms for interest thereon; the bonds belng of like ténor and 
efffect, and of the form foUowlng: 

"TJBited States of America. 
"Number — p-T— i. Çl,OOO.oo/ioo. 

, "Installment E. 

"State of WiscoEsin. 

"City of Superior, 

•'Stf eet Imprpvement Bond. 

"County of Douglas. 
"Know ali men by thèse présents tliat the clty of Superior, In the county 
of Douglas and state of Wisconsln, for value recelved, hereby acknowledges 
Itself indebted to and promises to pay the bearer hereof the sum of one 
thousand dollars, lawful money of the United States of America, to be pald 
on the; flrst day of September, A. D. 1896, with Interest thereon at the rate 
of six per centum per anuum, payable semiannually on the first days of 
March and September In each year, as evidenced by the seml-annual interest 
coupons hereto attached, as they severajly become due; both the Interest 
and principal of thls bond belng payable at the National Bank of the Ke- 
publlc. In the City and state of Kew York. This bond is issued by and under 
authority of, chapter 13 of the amended charter of said city of Superior, 
belng chaptèr 124, Laws of Wisconsln for the ïear 1891, approved March 
31st, ISéi, and of a resolution duly pàssed, approved, and publlshed by the 
common CouHcil of sald clty, dated the 8 day of October, A. D. 1891. This 
bond is one of an issue of annuàl installment bonds, the aggrégate amount 
of which is flfty-elght thousand five himdred and eighteen ^i/iop dollars, of 

whl<^ this bond is number of installment E; said issue being divided 

into 5 equal Ihstallments, deslgnated Installments A, B, C, D & B, re- 
spectlvely. Bach installment consisting of 12 bonds, numbered from one to 
12, inclusive. ' Numbers 1 to 11, Inclusive, béing of the dénomination of one 
thousand doUars, and number 12 of seven hundred three «^/loo dollars. AU 
bonds in installment A are payable on the first day of September, 1892, and 
the remalning installments, in the ordèr in Vhlch they are above mentioned, 
bècome jpayàblè ànnùally thereaftèr ' on tiie Ist day of September in each 
year, so that the last installment, nameiy, installment E, becomes due and 
payable on the Ist day of September, A. D. 1896. Said bonds are issued 
for the purpose of defraying the cost of constructing the Improvement on 
Eitchie avenue, between the Hammond and New ïork avenues, and on ac- 
count of such assessment made upon the property benefited by reason of 
such improvement as the owhers hàve lidt elected to pay. The pay ment 
of the int^est a,nd principal of this bond is made chargeable upon the 
property behèfited by satd linprovement, as evidenced by a statement and 
schedule of such spécial assessment, op which the bonds are issued, as 
reeorded in the office of the city clerli of said city of Superior. And it is 
hereby certifled and recited that aU acts; condltionsi and thlngs requlred to 
be-done précèdent to and In the: issuing of ithls bond hâve duly happened 
and been performed- in regular and due form as reqtilred by la-rtr. The 
faith and crédit of said city of Superior is hereby Irrevocably pledged for 
the prompt payment of thls bond, both principal and interest. In testimony 
wh^reof the said city o^ Superior,; in the county of Douglas and, state of 
Wisconsln, bas cçaused thls bonfl to be signed by.lts mayor and; city clerk, 
%nd counterslgned by its comptroller, and the seal of the said city to be 
hereitp attached, this Ist day of September, A. D. 1891," 

ThB clty answered thereto,' admltting the maklng of the bonds and their 
ownership by the plaintifE in error, and Interposed as a défense that the 
bonds are void as a gênerai obligation of the city, because before or at the 
time of their' issue the city dld not provldê for the collection of a direct 
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annual tax sufl3.clent to pay the eame, with interest, as they should fall due, 
and that their Issue was therefore In violation of the constitution of the state 
of Wlsconsm (article 11, § 3, amendment of 1874), whlch provides: "Any 
county, City, town, village, school district or other municipal corporation 
incurring any indebtedness as aforesald shall before or at the time of dolng 
so provide for the collection of a direct annual tax sufflcient to pay the In- 
terest on such debt as It falls due, and also to pay and discharge the prin- 
cipal thereof veithin tvfenty years from the time of contracting the same." 
At the trial the city of Superior proved that thèse bonds were issued to 
defray the eost of constructing improvements as stated in the bond, pur- 
suant to chapter 124, Laws 1891, and that by resolution of the common 
councll of the city on June 23, IS&l, the amount of the assessment for which 
the bonds vcere issued was "levled and assessed as a spécial tax for the 
purpose of defraying the cost of sald Improvements upon and agalnst each 
lot, pièce, or parcel of real estate beneflted. In the varions sums set opposite 
eacb such lot, pièce, or parcel of real estate in the last of the schedule at- 
tached ta said final report, to wit, the column headed, 'Correct Amount As- 
sessed.* " The court below directed a verdict in favor of the city, holding 
the bonds vold, and a writ of error was Issued to review the judgment en- 
tered upon such verdict. 

Charles F. Harding, for plaintiff in error. 
A. L,. Sanborn, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). There 
might be ground for saying that the bonds in question are payable 
only out of the spécial assessments upon the property benefited by the 
improvement, were it not that such contention is set at rest by the 
décision of the suprême court of Wisconsin in Fowler v. City of 
Superior, 85 Wis. 411, 54 N. W. 800. That court held with respect 
to like bonds that the city is bound to pay in any event, and that the 
conclusion is inévitable that on its face the bond imports an absolute 
indebtedness and a gênerai liability of the city. 

The principal question urged at the bar is whether the récitals of the 
bond estop the city from asserting that the constitutional provision that 
before or at the time of incurring the indebtedness the city should pro- 
vide for the collection of a direct annual tax sufificient to pay the interest 
of the debt as it falls due, and to pay and discharge the principal within 
20 years from the time of contracting the debt, had not been complied 
with by the city at or before the issuing of thèse bonds. It is urged for 
the plaintiflf in error that the assessment upon the property benefited is 
a sufificient "annual tax," within the meaning of the constitution. It is 
an interesting question whether the term "assessment" is synonymous 
with "tax," as there employed. The conclusion to which we are 
constrained upon another branch of the law renders unnecessary the 
considération of the question. In the discussion, counsel hâve dili- 
gently explored the whole fîeld of décisions with référence to récitals in 
bonds. The défendant in error insists that the efifect of the décisions 
is that, if the précèdent condition which has not been performed is a 
législative requirement, a gênerai récital that ail conditions précèdent 
hâve been complied with will estop the municipality, but if the condi- 
tion is required by the constitution the récital must be spécifie. It is 
insisted for the plaintifï in error that where an act is required to be 
donc by a municipality, either by the constitution or by the statute, or 
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by both,i aniecedently to or coincidently with the contracting of the în- 
debtedness, and the munidpality had the power to do it, a gênerai 
récital that it has performed ail the acts required by law précèdent 
to and in contracting the indebtedness will estop it from subsequently 
denyihg thé fact, and a sharp distinction is drawn between the inadé- 
quate exercise of ample power and the total absence of power. Hère 
the act to be donc, and which was imposed by the constitution as a 
necessary précèdent to the incurring of this indebtedness, was one to 
Joe donc by the city and its constituted authorities. The city has as- 
serted that "ail acts, conditions, and things required to be done précè- 
dent to and in the issuing of this bond hâve dùly happened and been 
performed in regular and due form as required by law." The reason 
of the rule declared is that the bond goes upon the market with récitals 
assuring the purchaser of the facts which, if they exist, would render 
the bond valid, and, as the purchaser has presumably parted with his 
money upon the faith of the récitals, the municipality cannot be heard 
to say that its statements which induced the purchase of the bond are 
false. We fail to perceive any sufîicient reason why thé estoppel 
should not operate with respect to an act required by the constitution 
to be done, as well as to an act required by the statute to be done. 
The mischief to be prevented is the same, and there would seem to be 
no good reason for distinction. It might be otherwise with respect 
to a constitutional provision which prohibited the issuing of bonds 
in excess of a certain limit, and prescribed a definite rule for determin- 
ing whether that limit had been exceeded. We do not deem it neces- 
sary to review the wealth of authority upon this subject, for, as we con- 
ceive, it has been determined by thè ultimate tribunal. In Chaflfee Co. 
V, Potter, 142 U. S. 355, 12 Sup. Ct. 216, 35 L. Ed. 1040, there was a 
récital to the efifect that the total amount of the issue did not exceed 
the limits prescribed by the constitution of Colorado ; and it was held 
that the county was estopped, as against an innocent holder for value, 
to deny the truth of the récital. The récital was spécifie, it is true; 
but it was the récital of a fact, and not of an act to be done by the city, 
and the constitution had not prescribed the manner in which that fact 
might be determined. In Board of Com'rs of Gunnison Co. v. E. H. 
Rollins & Sons, 173 U. S. 255, 19 Sup. Ct. 390, 43 L. Ed. 689, the 
court cited approvingly the statement of the court in Dixon County v. 
Field, III U. S. 83, 4 Sup. Ct 315, 28 L. Ed. 360, to the efifect: 

"The estoppel does not arise except upon . matters of fact which the cor- 
porate oflacers had authority by law to détermine and to certify. It is not 
necessary, It la true, that the récital should enumerate each partlcular fact 
essentiel to the existence of the obligation. A gênerai statement that the 
bonds hâve lieen Issued In conformlty with the law wlU sufflce, so as to 
embrace every fact which the oflàcers mailing the statement are authorlzed 
to détermine and certify. A détermination and statement as to the whole 
séries, where n}ore than one is Involved, is a détermination and certlficate 
tiB to each essentlal partlcular. But It stlU remains that there must be au- 
thority vested tn the offlcçrs by law as to each necessary fact, whether 
enumerated Or non-enumerated, to ascertaln and détermine its existence, and 
to guaranty to-'those deallng with them' the truth and conclusiveness of thelr 
admissions. In such a case the meanlng of the law grantlng power to Issue 
bonds is liatthey may be issued, not upon the existence of certain facts to 
be ascertained and determined whenever dlsputed, but upon the ascertaln- 
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ment and détermination of thetr existence by the offlcers or body destgnated 
by law to issue the bonds upon such a contlngency." 

It is true that in the RoUins Case there was a spécifie récital that the 
total amount of the issue did not exceed the limit prescribed by the 
constitution. But the principle enunciated seems to us to be appli- 
cable hère, for the condition précèdent — the levy of the annual tax — 
was an act to be done by the city, and it had the power to certify that 
it had done it. 

In the case of Waite v. City of Santa Cruz (decided Feb. 24, 1902) 
184 U. S. 302, 22 Sup. Ct. 327, 46 L. Ed. 552, the bonds contained a 
récital to the efïect that they were — 

"Issued to refund the bonded indebtedness of the clty In pursuance of 
and In conformlty wltti the constitution of the state of Oallfornla and the 
ordlnances of the clty of Santa Cruz, and in pursuance of and in confonnity 
wlth the vote of more than two^thirds of ail the quallfled electors of sald 
clty of Santa Cruz voting at a spécial élection duly and Ifcgally called and 
held and conducted In sald clty, as provlded under sald act on Tuesday, 
the thlrteenth- day of March, 1894, notice thereof havlng been duly and 
legally given and publlshed In the manner as requlred by law, and after 
the resuit of sald élection had been canvassed, found, and declared In the 
manner and as requlred by law. And It Is hereby certlfled and declared 
that ail acts, conditions, and thlngs requlred by law to be done précèdent 
to and In the Issue of sald bonds hâve been properly done, happened, and 
performed, In légal and due form, as requlred by law." 

It will be observed that this last récital is nearly totidem verbis with 
the récital in question. It was objected that by the constitution of 
California there was no power granted to incur indebtedness ex- 
ceeding in any year the income and revenue provided for such year, 
uniess upon a two-thirds vote of the qualified electors — 

"Nor uniess, before or at the time of Incurring such Indebtedness, provision 
shall be made for the collection of an annual tax suffleient to pay the in- 
terest on such Indebtedness as It falls due, and also provision to constitute 
a slnking fund for the payment of the principal thereof on or before ma- 
turlty, which shall not exceed forty years from the time of contracting the 
same. Any indebtedness or llabillty Incurred contrary to this provision 
Bhall be vold." 

The court, speaking by Mr. Justice Harlan, after a review of the 
cases, said: 

"Applylng to the présent case the princlples heretofore announced by this 
court, is there any escape from the conclusion that the clty of Santa Cruz 
Is estopped to dispute the truth of the récitals In the bonds in suit, which 
Btated that they were Issned In pursuance of the act of 1893, as well as in 
conformity with the constitution of Oallfornla, authorlzlng It to incur In- 
debtedness or llabillty wlth the assent of two-thIrds of the qualified voters 
at an élection held for that purpose, and that ail acts, conditions, and things 
requlred by law to be done précèdent to issuing the bonds had been prop- 
erly done and performed in due and lawful form as requlred by law? We 
think not" 

The précise question hère involved was before the circuit court of 
appeals for the Eighth circuit in the case of National Life Ins. Co. 
V. Board of Education of City of Huron, 10 C. C. A. 637, 62 Fed. 
778. It was there resolved that there was no distinction to be made 
as to the conclusiveness of a récital, whether it was of a fact required 
by constitutional law or by statute law. In this opinion we concur. 
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We perceîvë ïio reason why in the one case, more tHan in the other, a 
récital should be less effective with respect to a condition précèdent to 
be pérformed by the municipality. Assuming, as we do, that the con- 
stitution required that the city should levy an annual tax at or before 
the time of issuing the bond, as distinguished from the assessment 
made, that duty was cast upon the authorities of the city ; and, when it 
has certified that "ail acts required to be done précèdent to and in 
the issuing of the bond hâve been duly performed in regular and due 
form as required by law," we perceive no need for a more spécifie 
récital. We are of opinion that, as against a bona fide holder before 
maturity and for value, the bond in question must be held to be a 
valid légal; liability of the municipality. We are gratified that no 
inéquitable resuit can flow from this holding. Thèse bonds were re- 
quired tp fee» and presumably were, sold at par, and the city received 
the full face value of them, and presumably expended the amount re- 
ceived in the improvement contemplated. That amount, in large 
measurë, at least, has been returnèd to it by the assessment upon the 
property benefited. It would be unjust that the city should be im- 
proved at the expense of strangers who hâve advanced their money 
upon the faith of déclarations by the city authorized by law. We are 
not greatly grieved that our duty constrains us to require of the de- 
fendant in error that it cômply with the dictâtes of commôn honesty. 

The judgment is reversed, and the cause is remanded, with dh-ection 
to the court below to erant a new trial. 



CUDAHY PACKING 00. v. ANTHES. 

(Circuit Court of Appeals, Elghth Circuit. July 28, 1902.) 

No. 1,683. 

1. Mabtbb a«d Servant— Injukibb to Skbvant— Peoximate Cacsb— Instruc- 
tion. 

In action by a servant for injuries owing to the parting of a rope by 
•whicli an. elevator was ralsed and lowçred, the court chargea. In sub- 
stance, that it was defendant's duty to provide a reasonably safe rope, 
and that if défendant violated such duty plalntifC could recover. De- 
fendant eontended that the instruction was erroneous, and that It dld not 
require the jury to flnd whether such négligence was the proximate 
cause of the Injury. Held, that the contention was of no merit, slnce, if 
the rope was not safe, defendant's négligence was unquestlonably the 
proximate cause of plaintlff's Injury. 

S. Bame— FblIvOW Bervant— Concurrinq Négligence. 

Where a servant Is injured owing to the négligence of the master In 
furnishlng proper appllances for an elevator, the négligence of a fellow 
servant in the opération of the elevator does not relieve the master from 
liability. 

8. Samb— Négligence of Fellow Servant. 

In action for Injuries sustainefl by a servant owing to the parting of 
the rope by which the elevator was raised and lowered, when It was 
suddenly stopped by a fellow servant, there was nôthlng in the évidence 

1[2. Concurrent négligence of master and fellow servant, see notes to 
Maupln V. Railway Go., 40 C. O. A. 2S6. 
See Master and Servant, vol. 34, Cent. Dig. §| 515, 518, 526, 527. 
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to indlcate that it was regarded by any one as hazardous to stop the 
elevator suddenly, or anythlng tending to show that the operator gener- 
ally stopped It more slowly than on the occasion of the accident, nor 
that he knew of any weakness in the rope, or ground for apprehending 
danger. EeU, that no négligence on the part of the operator was shown. 
4 Samb— Elbvator Inspectok. 

One inspectlng an elevator is not a fellow servant of one whose dutles 
require him to ride on the elevator. 

In Error to the Circuit Court of the United States for the Dii'trict 
of Nebraska. 

The plaintifif in error (défendant below) is a corporation engaged in slaugh- 
tering cattle, sheep, and swine, and in curing, packing, and selllng the 
products. The défendant in error (plaintiff below) was one of Its employés, 
and on November 8, 1900, was engaged in removing hams from the fourth 
story to the pickling department in the third story of a packing house of 
défendant in Omaha. He loaded the hams on a truck in the fourth story, 
which he wheeled to an elevator. In which he, wlth his loaded truck, was 
lowered to the third story, where the hams were moved on the truck to the 
place where they were to be left. On one of thèse tripn on that day the 
elevator was lowered f aster than usual, and stopped more suddenly than 
usual when It reaehed the floor of the third story, when from the jar Oi 
jerk of the stop the rope which sustained the elevator cage, and by which 
it was raised and lowered, parted, and the cage wlth the plaintiff and the 
loaded truck fell to the bottom of the elevator shaft, and the plaintlflf sus- 
tained severe injuries. A new manlla rope, 2 inches in diameter and 240 
feet long, had been put on this elevator Juîy 1, 1900. About 112 feet of this 
rope was exposed to the weather, and this part, which also went around the 
drum, became worn and weakened, so that about the mlddle of September, 
1900, it was eut off, and the part running to the elevator spliced to new rope, 
extending to the drum. This rope, although inspeeted nearly every day, and 
deemed by the inspector sufflclent up to the time of the accident, had beeome 
weakened and somewhat worn and frayed, and it parted at the time of the 
accident by the pulling apart of the said splice. The pétition alleged négli- 
gence o^ the défendant in failing to provide a safe rope and safe appliances 
for the security of said elevator. Thèse allégations were in the amendêd 
answer met by a gênerai déniai, and allégations that plaintiff's injuries wwe 
caused by his own contributory négligence and the négligence of a fellow 
servant. Upon the trial the jury rendered their verdict In favor of the 
plaintiff for the sum of $6,500, and on the same day, May 29, 1901, judginent 
was entered in favor of the plaintiff and against the défendant for $6,500 
and costs. 

Edson Rich and Charles E. Cla;pp, for plaintifï in error. 
H. C. Brome (D. L. Johnson and A. H. Burnett, on the brief), for 
défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The assignments of error are directed to the parts of the instruc- 
tions to the jury which were excepted to. The first assignment chal- 
lenges this portion of the charge : 

"The law Imposed the duty upon the défendant, Cudahy Packing Com- 
pany, to use ordinary care to provide a reasonably safe rope with which to 

114. Who are fellow servants, see notes to Rallroad Co. v. Smith, 8 0. C. 
A. 668; Railway Co. T. Johnston, 9 O. 0. A. 596; Flippin v. Kiinball, 31 C. 
C. A. 286. 
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o^èrate tîiis eleyator, and It devolved «pon the défendant to nse ordlnary 
care to proviaé the plalntlff wlth a reasonably safe appUance wlth whlch he 
coiild parïëinii Ws work, and also a reaSonably safe pla<ie for hlm to perform 
his servtciMi. That was the duty of the défendant, and If yen are satlsfled 
by a prépondérance of the évidence In thls case that the défendant violated 
Its duty towards the plalntlff In the particulars mentionedi then the plaintiîf 
■would bé iBùtItlea to recover whatevéi? damages naturally and legitimately 
foUowed from the Injuries whlch resulted from such négligence." 

Thîs portion of the charge is criticised, becauSe it did net, in case 
the jury should find that the défendant was négligent, upon the évi- 
dence, and the law so clearly stated, require the jury to find further 
whether ôr net such négligence of tlie défendant was the proximate 
cause ofi the injury sustained by plaintifif. 

It is improper to confuse a jury by submitting to them, as a matter 
which they are to pass upon and détermine, an issue which, though 
made by the pleàdings, has been entirely eliminated from the case 
by tHe^Wliislè: évidence wheij the case goes to the jury. It was clear 
and unqusçtioned at the close of the testimony that at the time of the 
accident the rope fumished by défendant to operate its elevator 
parted, çauàing" the fall of the elevator' cage and the injury to plaintiiï. 
If that rôpe was then not a reasonably safe rope for the use it was 
put to, and was conjinued there through the failure of the défendant 
to use ordinary care to provide a reasonably safe rope for the opéra- 
tion of that elevator^ such négligence of défendant was, unquestion- 
ably, a: proitipiate cause of the injury to plaintifï. 

The question as to defendant's aUeged négligence was fairly sub- 
mitted to the jiiry, and formed the only material issue for the jury to 
pass upon, in view of ail the évidence at the close of the trial. There 
was then ixp claim, nor any évidence on which to base any color of 
daim, that there Vas any contributory négligence on the part of the 
pjaintifif. James Tuets, wbo operated the elevator, was the fellow 
servant of the plaintifï, and had he been guilty of négligence which 
alone causç4 the injury to plaintifï, the défendant would not be re- 
sponsible.',.,But jif Tuets had been négligent in the management of the 
elevator, ând the défendant had also been négligent, and kept an in- 
sufiScient and unsafe rope. on the ejbvatpr, from failure to use ordi- 
nary care in respect to thè' rope, and the négligence of the défendant 
^d that oî thé fellow servant coilëui'red in causiiig the injury, the 
défendant would still be liable. It is no défense that' another partici- 
pated in the wrong. "It iâ undoubtedly the master's duty to furnish 
safe appliances and safe working places, and if the neglect of this 
duty concurs with that of the négligence of a fellow servant, the mas- 
ter has been héldtobe liable. Clark v. Soûle, 137 Mass. 380; Cowan 
v. Railway Co., 80 Wis. 284, 50 N. W. 180; Sherman v. Lum- 
ber Co., 72 Wis. 122, 39 N. W. 365, i h. R. A. 173; Hayes 
v, Railroad Co., iït U. S. 228, 4 Sup. Ct. 369, 28 1,. Ed. 410; Rail- 
road Co. V. Reesman, 9 C. C. A. 20, 60 Fed. 370, 19 U. S. App. 596; 
Sonimer V. Coal Co., 3!2 G. G. A. 156, 89 Fed. 54, 59 U. S. App. 
Sig; Flifee v. Railroad do., 53 N. Y. 550, 13 Ara. Rep. 545; Booth 
V. Railroad Co., 73 N. Y. 38, 29 Am. Rep. 97 ; Railway Co. v. Cum- 
mings, 106 U. S. 700, i Sup^ Ct; 493, 27 L. Éd. 266." Deserant v. 



CUDAHY PACKINQ CO. ▼. ANTHES. 121 

Railroad Co., 178 U. S. 409, 420,^20 Sup. Ct. 967, 44 L. Ed. 1127. 
It was needless, therefore, to incumber the délibérations of the jury 
with any question as to whether Tuets was careful or négligent, as 
the solution of that question would not aid in the détermination of 
the liability of the défendant, who, if guilty of négligence in respect 
to the rope which broke, was equally responsible to the plaintifï 
whether Tuets was careful or not. But the court was right in holding 
that there was no évidence of such unusual management by Tuets 
as to warrant submitting to the jury any question as to his négli- 
gence. The elevator was provided by défendant for moving its méat 
products between the différent floors of its building. Its speed, and 
the appliances for controlling its movements, were provided for in the 
plan of its construction. It was made to move rapidly to speed the 
work, and to be stopped suddenly, or move gradually, as convenience 
might suggest. The only security for \h:i cage with its load was the 
strength of the rope by which it was suspended and moved in the 
shaft. There is nothing in the évidence to indicate that it was re- 
garded by anybody as bazardons to mo\ e it as rapidly or to stop it as 
suddenly as its construction permitted, nor anything tending to show 
that the operator generally stopped it more gradually than in this 
instance from any appréhension of danger, or for other purpose than 
to enable him to stop with more exactness at the proper place. At 
this time he had, perhaps inadvertently, allowed it to pass rapidly 
nearly to the third fioor before checking its speed, and then stopped 
it suddenly. But this sudden stoppage was intentional, and not the 
resuit of accident or carelessness. He had full control of the levers, 
and purposely made the stop. He had run that elevator more than 
two years. There is no évidence that he had any knowledge or sus- 
picion of any weakness of the rope, or ground for apprehending dan- 
ger in so stopping, instead of allowing the cage to pass a triflie below 
the floor, incurring the sHght delay of bringing it back. It was not a 
case when an unusually heavy load, more than the elevator was 
constructed to move with safety as its ordinary load, was placed 
upon it. Tuets, in the absence of notice to the contrary, had, so far 
as the évidence shows, the right to assume that the rope provided 
and in use was strong enough to sustain such ordinary load, when the 
elevator was run and stopped as rapidly as its construction allowed 
of. The inspecter of the rope, while performing that duty, was not 
the fellow servant of the plaintifï, but was engaged in the perform- 
ance of a duty of the master. 

The foregoing covers ail the assignments of errer, and the judgment 
is afiirmed. 
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DAVIS T. TKADB BOLLAK OONSOL. MIN. CO. 

(CSrcuit Court of Appeals, Nlnth Circuit May 6, 1002.) 

No. 763. 

1. MabtBe AiTD Sbbtant— Injurt of Servant— Fellow Servants. 

The foreman of one shlft ôf men altematlng wlth others In worklng 
In a mine Is a fellow servant vrtth the members of the other shlfts, and 
the master Is not llable for an Injury to one of the men caused by tbe 
négligence of the foreman of the precedlng shlft 

35. Saub— Nbolioence op Feliow Servant. 

Three shlfts of men werè engagea In drlvlng a tunnel In a mine, work- 
lng altèrnately. One shlft would drlU a number of holes In the face of 
the tunnel, charge tbem wlth blastlng powder, and ezplode them, and 
then retire, to be succeeded by another shlft It was the custom for 
the ontgolng shlft to note the number of explosions, and Inf orm the suc- 
ceedlng shlft how many, If any, of the blasts remalned unexploded. The 
foreman of one retiring shlft stated to the Incomlng shlft that two blasts 
had not been heard to explode,— one at the top, and the other at the bot- 
tom, of the tunnel. Thelr location, however, could not be certainly 
known wlthout an examlnatlon, and thls was made by plalntlff, who was 
one of thé éecond shlft. He loeated one at the top, and sxipposed the 
other ïù be at the bottom, where It was covered by the fallen rock. It 
was In fact In the breast of the tunnel, and on further drlUing It was 
exploded, and plalntlff was Injured. SeUt, that the Injury was not 
chargeable to the négligence of the foreman of the outgolng shlft in fall- 
Ing to correctly locate the unexploded blasts, whlch plalntlff, as an ex- 
perienced' miner, must hâve known could not be done wlth certainty 
merely from the Sound of the explosions. 

8. 8amb— Unsafb Place to Work— Asscmed Risks. 

A master Is not requlred t6 furnlsh the servant wlth a safe place to 
work as agalnst a danger whlch is temporary, and arlses from the hazard 
and the progress of the work Itself, and Isk known to the servant, who 
In such case assumes the risk therefrom. 

In Error to the Circuit Court of the United States for the District of 
Idaho. 

The plalntlff In error was an experleneed miner, engaged In the work of 
drlvlng a tunnel în the mine of the défendant In error. The work was belng 
contlnuously conducted by three shlfts of men, worklng elght hours each. 
In each shlft there were seven men, one of whom was the foreman or shlft 
boss. Each shlft operated two Burlelgh drllls, and bored from nlne to seven- 
teen holes In the face of the tunnel, whlch were charged wlth blastlng powder 
and exploded, after whlch the shlft retlred to glve place to the suceeedlng 
shlft. At times some of the blast» falled to explode. It was the custom of 
the men of the retiring shlft to note the number of explosions, and infurm 
the Incomlng shlft how many, If any, of the blasts remalned unexploded. 
On May 26, 1900, at 7 o'clock In the niornlng, the plalntlff In error, with his 
shlft, went Into the tunnel to work. Tbe foreman of the shlft that had Just 
gone off Informed the Incomlng shlft that there were two shots the reports 
of whlch had not been heard, — ^a back hole and a lifter. A back hole Is a 
hole In the top of the tunnel, golng In straight, and a lifter Is one that goes 
In down on tbe ground at the bottom of the tunnel. After so being Informed, 

1 1. Who are fellow servants, see notes to Eallroad Oo. v. Smith, 8 0. O. 
A. 668; Rallway Oo. v. Johnston, 9 0. G. A. 596; Flippin v. Klmball, 81 O. 
0. A. 288. 

f 3. Assumptlon of risks incident to employment see note to Railroad Co. 
V. Hennessey, 38 O. C. A. 314. 

See Master and Servant, vol. 34, Cent Dlg. §! 583, 584. 
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the plaintiff in error went Into the tunnel, and examined the face of It, and 
found one unexploded back hole on the left-hand side of the tunnel, and on 
the right-hand side, at the bottom of the tunnel, he saw a pile of niucli or 
débris, behind which he supposed was the unexploded hole in the bottom. 
The fa et was that the second unexploded hole was in the breast of the tun- 
nel. The fact that it was unexploded was not discernible tipon a casual 
examination, for the reason that the other blasts had broken ofE a portion 
of the rock Into which it was sunk. ïhis happened occasionally, and that 
it naight occur at any discharge of the blasts was a eontingency to be reck- 
oned with. The shift to Which the plaintiff belonged began working with 
their two drills. While they were so working, one of the drills bored into or 
near the unexploded blast, and caused It to explode, killing two of the men 
outright, and very seriously woundlng the plaintiff in error. For the injuries 
so sustained the plaintiff in error brought this action against the défendant 
in error, alleglng in hls complaint, in substance, that it was the duty of the 
défendant in error to keep the plaintiff in error informed as to whèther ail 
the holes drilled and loaded by the previous shift had been exploded; that, 
by the exercise of ordinàr;, nre and prudence, it might hâve known that 
Bome of the holes fired by the preceding shift had failed to explode; that the 
plaintiff in error was injured by reason of the négligence of the défendant 
in error in failing so to Inform him. Upon the trial of the case, after the 
plaintiff in error had rested bis case, the court instructed the jury to return 
a verdict for the défendant in error, on the ground that, if the plaintiff in 
error was injured by the négligence of the foroman of the preceding shift, 
it was the négligence of a fellow servant. This ruiing of the court the plain- 
tiff in error makes the subject of his principal assignaient of error. 

James H. Hawley and Wm. H. Puckett, for plaintiff in error. 
Richard Z. Johnson, Richard H. Johnson, and John F. Nugent, 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

We think the ruiing of the trial court was clearly correct. Not 
only was the foreman of the shift of men who retired from the tun- 
nel just before the shift to which the plaintiff in error belonged went 
in to work a fellow servant with ail the members of that shift, with- 
in the doctrine of Mining Co. v. Whelan, i68 U. S. 86, i8 Sup. Ct. 
40, 42 L Ed. 390, and Railroad Co. v. Conroy, 175 U. S. 323, 20 
Sup. Ct. 85, 44 L. Ed. 181, but we think the évidence upon which the 
plaintiff in error rested his case falls short of showing that the fore- 
man of the preceding shift was négligent. The complaint does not 
charge that the plaintiff in error was misinformed as to the location 
of the unexploded shots, but that he was not informed as to the num- 
ber thereof. He did not allège, nor did he offer to prove, that there 
were more than two blasts remaining unexploded when he went in to 
work upon the tunnel. In fact it was conceded that there were but 
two. The mistake which the foreman of the retiring shift made was 
in supposing that the second of the unexploded blasts was at the bot- 
tom of the tunnel, instead of at the breast thereof. It is évident 
from the testimony, however, — and the plaintiff in error must hâve so 
understood it, — that the foreman located the position of the unex- 
ploded blasts solely by the sourid of the explosions ; a method which 
was uncertain, as the plaintiff in error must hâve known. The rules 
of ordinary prudence required the plaintiff in error to reqrire som^r 
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member of his shift before beginriihg to drill to make examination of 
the face pf the tunnel, and discover the location of the unexploded 
blasts, and the évidence shows that the plaintifï in error himself made 
the examination. The foreman of the retiring shift did not prétend to 
say that he had made such examination. He stated to the incoming 
shift what he had heard, not what he had seen. It is reasonable to 
say that the information he imparted was for the purpose of directing 
the attention of the incoming shift, first, to the number of unexploded 
blasts, and, second, to the places where he thought they would be 
found. The plaintifï in error, while making his examination, did not 
take the trouble to remove the débris at the bottom of the tunnel, 
which débris he erroneously supposed concealed an unexploded hole. 
If he had donc so, he would hâve found that the hole had exploded 
with the others, and his a,ttention virould thereby hâve been sharply 
directed to the fact that there yet remained an unfired shot, which 
must be located before beginning his work. 

Error is assigned to the ruling of the court in refusing to permit 
a witness to testify what, in his judgment as a miner, was the proper 
course to adopt in tunnels to protect the men at work against the 
danger of explosion of missed holes, and in excluding testimony as 
to the custom and habit in tunnels in that regard. There was no is- 
sue made in the pleadings to which the évidence so ofïered was per- 
tinent. In the complaint it was sought to charge the défendant in 
error with liability for the injury which the plaintifï in error sus- 
tained by averring that the défendant in error could, by the exercise 
of ordinary care and prudence, hâve ascertained whether ail the holes 
had exploded, and that it did in fact know that two of the holes had 
failed to explode, which fact the plaintifï in error had no means of 
knowing, and that the défendant in error was négligent in failing to 
give him information thereof. The évidence of the plaintifï in error 
contradicts some of thèse averments. It shows that the défendant in 
error did not know that some of the holes had not exploded, unless, 
indeed, such knowledge was imputable to it from the knowledge 
which the foreman of the preceding shift had ; and, if it be assumed 
that his knowledge was the knowledge of the company, then it is not 
true that the plaintifï in error did not hâve ail the knowledge upon 
the subject which the défendant in error possessed, for he was in- 
formed that two of the holes had not exploded. It is true that the 
lâw of master and servant requires that the former furnish the latter 
a safe place in which to work, but the master is not required to fur- 
nish the servant a safe place in which to work where the danger is 
temporaiy, and when it arises from the hazard and the progress of 
the work itselî, and is known to the servant. The master is not re- 
quired to be présent at the working place at ail times, in person or 
by a représentative, to protect a laborer from the négligence of his 
fellow workmen or from his own négligence in the constantly chan- 
ging conditions of the work. The plaintifï in error, while working in 
the tunnel, had full knowledge of the danger from unexploded blasts, 
and of ail the means which were being employed to protect him there- 
from. He assumed the risk of any defect, if defect there were, in the 
means used to detect the danger. The daneer from a misepH hIqc*- 
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was a danger incident to the work. City of Minneapolis v. Lundin, 
7 C. C. A. 344, s8 Fed. 525, 19 U. S. App. 245 ; Brown v. King, 40 
C. C. A. 54S, 100 Fed. 561 ; Armour v. Hahn, m U. S. 313, 4 Sup. 
Ct. 433, 28 L. Ed. 440; Bunt V. Mining Co., 138 U. S. 483, 11 Sup. 
Ct. 464, 34 L. Ed. 1031. 

We find no error in the rulings of the circuit court, The judgment 
is affirmed. 



BLAYLOCK v. INCORPORATED TOWN OF MUSKOGEE. 

(Circuit Court of Appeals, Eightli Circuit. July 28, 1902.) 

No. 1,685. 

1. Municipal Cokporations — Estent op PoVer and Liabilities Question op 

Local Law. 

The extent of tlie powers and liabilities of municipal corporations 
tmder the statutes of a state is generally a question of local law, upon 
whlch the décisions of the courts of the state are authoritative in the 
national courts. 

2. Statutb— Adoption — Peior Construction. 

The enactment or adoption of a statute, which has been elsewhere in 

force, is presumed to be the adoption of the construction whlch had 

been previously given to that statute by the judicial tribunals whose 

duty it was to Interpret It. 

8. MoNioiPALiTiEs IN Indian Tbrritoby — Dbfects in Strkets ok Sidewai.ks 

— LiABILITT. 

On May 2, 1890, congress made chapter 29 of Mansfleld's Digest of 
the Laws of Arkansas, whlch govems municipal corporations, a part of 
the laws of the Indian Territory (chapter 15, Ind, T. Ann. St. 1899). 
Prier to that time the suprême court of Arkansas had twice held that 
municipalities subject to that chapter were exempt from liability to in- 
dividuals for négligence in the construction, maintenance, or repair of 
their streets. Held, the légal presumption is that, wben congress adopted 
the statute of Arkansas as the law of the Indian Territory, it also adopted 
the construction of this statute which the suprême court of that state 
had previously put upon it, and a municipallty in the Indian Territory 
governed by thIs chaptor 29 (chapter 15) is not liable to Individuals for 
defects in Its sidewallîs or streets, notwlthstanding the fact that the 
more reasonable rule, which is sustained by the greater weight of au- 
thority, Is otherwlse. 
(Syllabus by the Court.) 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

Thomas H. Owen and William T. Hutchings, for plaintiiï in error. 
Nathan A. Gibson, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge. This writ of error challenges the judg- 
ment of the court of appeals of the Indian Territory afifîrming the judg- 
ment of the United States court in the Indian Territory for the North- 
ern district, which sustained a demurrer to a complaint against the 
incorporated town of Muskogee for injuries inflicted upon the plaintifï 
by the négligence of the municipality in the care of its sidewalks. The 
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case présents but one question, and that is whether or not munîcipali- 
ties gôverned, as the défendant was, by chapter 29 pf Mansfield's 
Digest bf the Laws of Arkansas, which \vas made a part of the laws 
of ;th$' Iiidian Territory (chapter 15, Jijd. T. Ann. St. 1899), by 
the act of cûngress of May 2, 1890 (26 Stat. 94, c. 182, § 31), are liable 
for injuries resulting from their négligence in the care of the sidewalks 
upon thèir streets. The more reasônable rule — the rule sustained by 
the suprême court and by the great weight of authority — undoubtedly 
is that a municipality which is invested with the power and charged 
with the duty to make and repair its streets and sidewalks is liable to 
any individual for the injury which he sustains from its négligence' in 
the exercise of this power or in the discharge of this duty. 2 Dill. 
Mun. Corp. (3d Ed.) §§ 1017, 1018; Barnes v. District of Columbia, 
91 U. S. 540, 550, 551, 23 L..Ed. 440; City of Détroit v. Osborne, 
13s U. S. 492, 496, 10 Sup. Ct. 1012, 34 L. Ed. 260; Madden v. 
Lancaster Co., 65 Fed. 188, 191, 192» 12 C. C. A. 566, 569. But the 
suprême court of the state of Arkansas had adopted and afïïrmed the 
converse of this rule prior to the enactment in the Indian Territory of 
chapter 29 of Mansfield's Digest of the Laws of Arkansas (chapter 15, 
Ind. T. Ann. St. 1899). Arkadelphia v. Windham, 49 Ark. 139, 4 
S. W. 450, 4 Am. St. Rep. 32 ; City of Ft. Smith v. York, 52 Ark. 
84, 12 S. W. 157. When this chapter was made a part of the laws of 
the Indian Territory by the act of congress of May 2, 1890, it was, 
therefore, the established rUle in the state of Arkansas, settled by the 
uniform décisions of its highest judicial tribunal, that corporations 
empowered to make and maintain streets and sidewalks under this 
statute were not liable to individuals for injuries caused by defects in 
them, or by the négligence of the corporation in the exercise of this 
power. The décisions of the suprême court of Arkansas, which estab- 
lished this rule, were not déterminations of questions of gênerai or 
commerciallaw, but they were the interprétation of the local law, — 
of the local statutes of the state of Arkansas, — ^which measured the 
pOWers and liabilities of municipalities in that state. The fédéral 
courts uniîormly follow the construction of the constitution and stat- 
utes of a state announced by its highest judicial tribunal in ail cases 
that involve no question of gênerai or commercial law, and no question 
of right under the national constitution and the acts of congress. The 
character and limits of the powers and liabilities of the political or 
muriicipal corporations of a state are questions of local law, upon which 
the décisions pf the suprême court of the state are authoritative in 
the national courts, because thèse questions are determinable by a 
construction of the constitution and statutes of the states under 
which the municipalities are organized. Madden v. Lancaster Co., 
65 Fed. 188, 192, 12 C. C. A. 560, 570; Claiborne Co-'v. Brooks, m 
U. S. 400, 410, 4 Sup. Ct. 489, 28 li. Ed. 470 ; City of Détroit v. Os- 
borne, 135 U. S. 492, 499, 10 Sup. Ct. 1012, 34 L. Ed. 260. The 
resuit is that prior to May 2, 1890, chapter 29 of Mansfield's Digest 
pf the Laws of Arkansas (chapter 15, Ind. T. Ann. St. 1899) had been 
so authoritatively construed by the highest judicial tribunal of the 
state from which it was taken that municipal corporations gôverned 
by it were not liable, either in the state or in the fédéral courts, for in- 
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juries to individuals produced by the négligence of the corporations 
in the construction, maintenance, or repair of their streets and side- 
walks. Thereupon congress made this chapter a part of the laws of 
the Indian Territory. The adoption of a statute or a law previously 
in force in some other jurisdiction is presumed to be the adoption of 
the interprétation thereof which had been theretofore placed upon it 
by the judicial tribunal whose duty it was to construe it. Sanger v. 
Flow, 48 Fed. 152, 154, I C. C. A. 56, 58; Black, Interp. Laws, p. 
159» § 70- Hence the légal presumption is that the powers and liabili- 
ties of municipalities in the Indian Territory under chapter 29 of Mans- 
field's Digest (chapter 15, Ind. T. Ann. St. 1899) are the same that 
the powers and liabilities of such corporations in the state of Arkansas 
were at the time congress made that chapter the law of the territory. 
Inasmuch as such corporations were not liable to individuals for the 
injuries which they sustained from the négligence of the municipalities 
of Arkansas in the care of their streets and sidewalks under this chap- 
ter, the défendant, whose powers and liabilities are measured by the 
same statute, and by the construction of it which had been adopted 
before it became the law of the Indian Territory, is not subject to 
any such liability, and the Judgment below must be afhrmed. 



ST. LOUIS, 1. M. & S. EY. CO. v. LEFTWICH. 

(Carcult Court of Appeals, Eighth Circuit. August 11, 1902.) 

No. 1,716. 

1. CAHRIEKS — INJDRT TO PASSBNGBK — CONTRIBUTORT IN EGLIGENCE — WhEN 

Question for Jury — Instance. 

The question whether or not a passenger who had just boarded the 
smoking car, and was passing through that car, over the platform, to 
the next coach in the rear, where he Intended to ride, was guilty of 
contrlbutory négligence because he turned aside, grasped the ralllngs 
on both sldes of the steps of the platform of the car, and stepped down 
upon the upper step for the purpose of expectoratlng and throwing the 
contents of his mouth clear Of the train, was a question for the jury, 
and not for the court. 

2. Same— Jury. 

It Is only when ail reasonable men. In the honest exercise of a falr 
and Impartial judgment, would draw the same conclusion from the 
faets which condition the issue of négligence or contrlbutory négligence, 
that It is the duty of the court to wlthdraw that question from the 
jury; and It is not clear that ail reasonable men would agrée that there 
was any lack of ordlnary care In the act of the plaintiffi In this case. 

B. Same— EiDiNG in Place not Designed fok Passengers. 

A passenger who, without any reasonable cause or excuse, rides on a 
platform or on the steps of a railway car, or on an englne, or on a hand 
car, or on a frelght or baggage car, or in any other place not designed 
for the carrlage of passengers, is guilty of négligence which may bar 
his recovery of damages resultlng from the concurring négligence of 
the railway company. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

1[3. See Carriers, vol. 9, Cent. Dig. §§ 1375-1382. 
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George E. Dod^e and B, S. Johnson, for plaintiff in errer. 
William jÇr. Whippie and Durand Whipple, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge. This îs an action for damages for a 
Personal in jury, and it resulted in a judgrnent for the plaintiff. 

The chief, if not the only, reason why this judgrnent is assailed by 
counsel for the railway company, is that, in their opinion, the court 
below should hâve instrticted the jury as a matter of law that the plain- 
tiff, Leftwichi'was guilty of contributory négligence which barred his 
right to a recovery of the damages he claimed. At the time the injury 
was inflicted, Leftwich wàs a young man about 29 years of âge. He 
had served as a switchman and as a brakeman. On the occasion of 
his injury, he was a pàgsenger on the train of the railway company, 
which contained two passenger coaches. The forward coach was a 
combination car divided by a partition into a forward and a rear com- 
partment. The forward compartment was set apart for colored pas- 
sengers, and the rear compartment was a smoking room. The next 
coach was a ladies' car. The plaintiff was a white man, and he had 
the right to ride in the smoking car or in the ladies' car as he chose. 
The train stopped but one or two minutes at the station where he 
boarded it, so that it was necessary for him to take it at once when it 
arrived. It was more convenient for him to ascend the steps at the 
front end of the smoking car when the train arrived at the station. 
He did so, and then passed back ' through this car, and out upon the 
platform between the two passenger coaches, on his way to the rear 
coach, where he intended to ride. When he was near the partition in 
the combination car, the train started. On his way back he coughed 
up some phlegm, and as he arrived upon the platform of the rear car 
he turned aside, grasped the railings on each side of the steps, and 
stepped down upon the upper step for the purpose of so expectorating 
that he might throw the phlegm clear of the train. As he stepped 
down upon this step, his foot fell upon a mass of woolen rags or waste 
saturated with oil, used to pack the boxes and oil the bearings of the 
wheels of railway cars, and commonly called "dope." As his foot 
struck this dope, he slipped, fell to the ground, and was injured. 
There was a spittoon in the coach in which he might hâve deposited 
the contents of his mouth. The facts which hâve been recited are 
undisputed, and they are ail the facts material to the questions pre- 
sented in this case. 

The platforms and steps of railway cars propelled by steam are 
dangerous places for passengers to ride. They are not provided for 
that purpose, and passenger coaches generally carry on their doors, or 
in other conspicuous places, notices that the rules of railway compa- 
nies forbid the passengers to occupy thèse places for the purpose of 
riding upon the trains. Moreover, it is a gênerai rule of law that a 
passenger who, without any reasonable cause or excuse, rides on a 
platform or on the steps of a railway car, or on an engine, or on a 
hand car, or on a freight or baggage car, or in any other place not 
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designed for the carriage of passengers, is guilty of négligence which, 
if it eontributes to an injury that he sustains, will bar his recovery o£ 
damages therefor on account of the concurring négligence of the rail- 
way Company. Purple v. Railroad Co. (C. C. A.) 114 Fed. 133, 129; 
Railway Co. v. Salinger, 46 Ark. 528, 536; Hickey v. Railroad Ce, 
14 Allen, 429; Quinn V. Railroad Co., 51 111. 495; Paterson v. Rail- 
road Go., 85 Ga. 653, 657, II S. E. 872; Bon v. Assurance Co., 56 
lowa, 664, 667, 668, 10 N. JW. 225, 41 Am. Rep. 127; Railway Co. v. 
Roach (Va.) 5 S. É. 175 ; Robertson v. Railroad Co., 22 Barb. 91 ; 
Eaton V. Railroad Co., 57 N. Y. 382, 384, 15 Am. Rep, 513; Railroad 
Co. V. Langdon, i Am. & Eng. R. Cas. 87; Powers v. Railroad Co., 
153 Mass. 188, 191, 192, 26 N. E. 446; Flower v. Railroad Co., 69 
Pa. 210, 8 Am. Rep. 251 ; Ecliff v. Railway Co., 64 Mich. 196, 31 N. 
W. 180. But the platforms and steps of passenger coaches are pro- 
vided for the entrance and exit of passengers, and to enable them to 
pass from that part of the train on which th^y enter to the coach 
where they désire and are entitled to ride. The plaintifif rightfuUy 
entered upon this train, and immediately passed back across the plat- 
form between the cars on his way to the coach where he intended, and 
had the right, to ride to his destination. In ail this there was no misuse 
of train or platform, no want of ordinary and reasonable care. But, 
as he passed across the platform of the last car he grasped the rails 
on both sides of the steps, and stepped down one step, in order to free 
his mouth of its troublesome burden, and to throw it clear of the train. 
Was this an act of which a man of ordinary prudence, in the exercise 
of reasonable care, would not hâve been guilty? Was it an act of 
négligence ? The court below submitted this issue to the jury, and the 
question which that ruling présents to this court is, would ail reason- 
able men, in the exercise of a fair and impartial judgment, draw the 
conclusion that, under ail the circumstances of this particular case, the 
plaintiiif failed to exercise the care which a man of ordinary prwd,ence 
would hâve exercised when he turned aside from the door of his car, 
and stepped down one step, to relieve his mouth and send its contents 
away from the train? Railroad Co. v. Jarvi, 3 C. C. A. 433, 53 Fed. 
65; Pyle V. Clark, 25 C. C. A. 190, 192, 79 Fed. 744, 746; Railroad 
Co. V. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 36 L. Éd. 485 ; Rail- 
road Co. v. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213. 
This question must be answered in the négative. The situation, cir- 
cumstances, and surroundings of the actor always condition the an- 
swer to the question whether or not he has exercised ordinary care. 
It would undoubtedly hâve been négligence for one without necessity 
or reason to hâve placed himself upon one of the steps of this cai 
while the train was in motion. On the other hand, if the train had 
started just after one had boarded a lower step of the platform it would 
not hâve been négligence for him to hâve placed his feet upon the 
higher steps to climb upon the platform and enter the car. The case 
in hand is on the debatable ground between the two cases supposed, 
and it is by no means clear that ail reasonable men would agrée that 
plaintifif's act evidenced any want of ordinary care under the peculiar 
circumstances of his case. Indeed, it is by no means certain that there 
are not some reasonably prudent and careful men who would hâve 
117 F.— 9 
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feeeh gûiltyîoltbe same'âct undef the sSme circumstances. The ques- 
tion which tes bëôn Gohsidered is thé diily one argued by counsel for 
thfc plaintiff in ejTôr, bât àt the cMe of their brief they state that, if 
it>as;not the dàty of 'the tourt below to instruct the jury that the plain^ 
tiff Wâ9 'giiilty of Contrïbutory negligeâce, still that court was in error 
bécause it îailed to give tô the jury l'oseparate instructions which they 
requested ït to submit. Thèse requests hâve been carefuUy read, con- 
sidétedil'âiïd coihpared'with' the charge of the court. So far as the 
rules Of law which they contain were soûnd, pertinent, and material to 
the -isëués présènted, they were fâirly given in the gênerai charge, so 
that ïhére was no eirrôr in the refusai to give them in the words of 
the éoûnsél for thé plaitttiff. MoreOver, they présent no question of 
lâw whîch is'hôt involVed iil, and dëcidèd by, the conclusion that the 
question ofcontributory Négligence in this case was for- the jury, and 
not fôi* th€ court. 

Thteré'was nO error jn the trial of the case, and the judgment below 
is affirtiiéd. 



Ifl re OAULBY. 

PATTBN V. CAELBT. 
(Circuit Court Of Appeals, Thlrd Circuit June 30. 1902A 
^i" '. .Nq.21. ■ ' 

1. BANKRUPTCT— BFECIFI04TI0S8 JN OpPQSITION TO DlBCHARGE—RlGHT OF 
AU^KDU'BNT. ■ ' 

A èlngle ainendméut to the speéiflcàtlons filed lu opposition to the 
ctlàèhérge of a bànkrupt, neceBsary to authorlze the examina tion of 
the bankrupt on a matter pertinent to the question of discharge, should 
be «Uowed as a matter of course under the libéral rule as to amend- 
ments ,pi^eyalling In ail proçee^lugs, where no lâches or unfairness on 
thepart of the créditer appears, and no Injustice to the bankrupt or 
-ùnr.éasonable délay in the case wIU be worked thereby. 
8. SAit#—REVi8iON IN Matter of Law-^Mattbrs Retiewable, 

Ihe irîght of a credltor to amend his spécifications in opposition to a 
bankrupt's discharge Is a yaluable légal right, and the question whether 
a dlsti'lct court abused Its discrétion in denying such right is one of law, 
ilpon whlCh the circuit court bf appeals may exercise the power of re- 
vision conferred by Bankr. Act 1898, § 24b. 

Pétition to !R.eview aii Order of the District Court of the United 
States for the District of New Jersey. 
In BanlBTuptcy. On pétition for review. 

John G. Johnson, for iappellant. 
Brief submitted, for appellee. 

Before ACHESON and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

GRAY, Circuit Jtidge. The pertinent facts shown by the record 
before us in the matter of this pétition, are as foUows: 

On Novcmber 17, 1900, Francis D. Carley was adjudicated a bank- 
rupt, on his own pétition, in the district court of the United States for 
the district of New Jersey; the i pétition and schedules showing an 
unsecured indebtednessof $1.023,953.63. An order of référence was 
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made to Frederick W. Léonard, Esq. December I3th, the petitioner's 
proof of daim was filed. After an examination by his creditors, the 
said référée, on April 30, 1901, reported that the bankrupt was entitled 
to be discharged. On May iith, spécifications in opposition to his 
discharge vvere duly filed by the petitioner and by the Kentucky 
National Bank, and on May I5th, an order of référence, in the matter 
of both spécifications, to Frederick W. Léonard was made. On June 
iith, the first hearing on the spécifications of the petitioner was had. 
Only one question was asked the bankrupt, which was not answered 
on an objection raised by his counsel. The référée sustained the ob- 
jection on the ground that the spécifications did not cover the matter 
inquired about. The référence was adjourned upon an agreement 
that amended spécifications by petitioner should be submitted to coun- 
sel for the bankrupt, and if satisfactory, accepted, and that thereupon 
the examination should be resumed. This agreement failing to be 
carried out, on July 2d, a notice of motion to amend spécifications was 
served on the counsel for the bankrupt, returnable July 8th. The 
hearing on this motion was adjourned by stipulation at bankrupt's 
request, to a day in the week beginning July 8th, to be thereafter 
agreed upon. The argument Was further adjourned by stipulation to 
a day to be fîxed by counsel, on account of the illness of the district 
judge. This agreement was afterwards, and on the same day, rescind- 
ed by counsel for the bankrupt, in a letter which stated that the mo- 
tion to amend would be brought on Monday, July isth, This cor- 
respondence has ail been made part of the record and brought before 
us. 

On July I5th, an affidavit was filed in behalf of counsel for the 
créditer, asking for an adjournment of the argument. In the pétition 
to this court, it is stated under oath, that upon this application to the 
district court for an adjournment, it was ruled that argument of the 
motion might be made at the next session of the court, as argument at 
that time was impracticable ; the court being about to adjourn for the 
summer vacation. It would also seem that the court, in relation to 
this affidavit of the créditer, stated that if the applicant renewed his 
motion on September pth, he would not be considered to hâve been 
guilty of any further lâches than existed on July I5th. On August 
I5th, a hearing before the référée was called. The créditer, the peti- 
tioner hère, asked an adjournment until September, pending the argu- 
ment of the motion to amend, filing an affidavit as to the facts upon 
which the adjournment was asked. The adjournment was subse- 
quently, AugUst 24th, denied by référée, who declared that the peti- 
tioner's proof and case were closed, and recommended the bankrupt's 
discharge. On September pth, the first meeting of the court since 
July I5th, the motion to amend was argued and submitted, and on No- 
vember iith, the court denied the motion and sustained the référée, 
in recommending a discharge and declàring the testimony closed. 
The facts above recited sufficiently appear from the record sent up, 
to justify this court in exercising its authority under section 24b of the 
bankrupt act of 1898. That section is as follows: 

"The several circuit courts of appeal shall hâve jurisdlction In equlty, 
elther Interlocutory or final, to superintend and re vise in matter of law the 
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proceaîliigSjOf the several Inferior courts of bankruptcy wlthîn thelr juris. 
dlptioH,; ^neto po-yirer shall be exercised on due notice and pétition by auy 
party aggrlçyefl." 

The rîght of a créditer to oppose the di&charge of his bankrupt 
debtor, is substantial and important, and the requirement of spécifica- 
tions filed within a time prescribed, is part of the orderly procédure 
necessary to a judicial détermination of the propriety of the bank- 
rupt's discharge. But the libéral right of amendment accorded in ail 
proceedings, whether in equity or at law, is as important to the parties 
interestéd in a case suchas.this, as in those specially covered by statute 
and rule of court. Thèse spécifications are in the nature of a déclara- 
tion, and when filed, an iss.ue is presented between the creditor and 
the banktupt. A single amendment to thèse spécifications, necessary 
as the ground of inquiry and pertinent to the question of discharge, 
would, as! a matter of coyfse, be allowed, where no lâches or unfair- 
ness on the part of the creditor appeared, and where no injustice to 
the bankrupt or unreasonable delay in the case would be worked by 
the granting thereof. It is true that the granting or not granting of 
the application to file an amendment to the pleadings of a case in 
equity or at law, rests lai^gely within the judicial discrétion of the court, 
and the exercise of that' discrétion will not be interfered with by a 
reviewing court, unless it appear to hâve been practically abused. 
Where facts are such, as tomake it apparent to the revising court that 
the right to amend could not hâve been denied by the court below, ex- 
cept ùpon such a mistaken view of the facts disclosed by the record, 
as would amount to an abuse of the discrétion exercîsed by the court, 
the action of the court in that regard should be reversed, and the 
amendment allowed. , 

The revision asked ^o^ i^ tWs case relates to a matter of law within 
the meaning of the section ofthe statute referred to. The right to 
amend, as above definèd, is a valuable légal right, and the question, 
whether the discrétion of the court below, in denying the right, has 
been abused, or not, is a légal question. In determining it, we do not 
assume to pass upon any ihatter of fact afifecting the question of the 
discharge of the bankrupt, butionly upon the légal right, as we under- 
stand it, of the petitionerto amend his spécifications on the peculiar 
facts disclosed in the record. 

The order of the court below is therefore reverse^, and the petitioner 
is allowed, within such reasonable time as the court may prescribe, to 
file his amended spécifications of opposition to the discharge of the 
bankrupt, and to proceed to an examination thereunder. 



SAUN^RY et al. V. UNITED STATES. 

(CHrcnlt Court ot Appeals, Elghth Circuit. June 2, 1902.) 

'".,. ■"';, No.l,t09. . 

l. EyiDEWcB— Phesumption — UsrqBETAiNTT Causbd bt Wrongpul Act of 
Partt. 

In an action by the United States to recover the value of tlmber al- 
leged to hâve been unlaitrfùlly' eut and removed from public lands by 
défendants, where the ohly évidence as to the quantity of timber taken 
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was the testimony of scalers, who made their estimâtes from mcasure- 
ments of stumps and tops remainlng upon the land several years after 
the trespass was committed, an instruction that if the jury found that 
the timber was taljen by défendants, but were In doubt as to the quan- 
tity se taken, they might indulge every fair and reasonable Inferenee 
justlfied by the évidence In favor of the United States and against de- 
fendants, was proper and applicable to the case, although there was 
substantially no conflict in the estimâtes of the wltnesses, since there 
was an inhérent élément of uncertainty in such estimâtes, caused by 
the wrongf ul acts of défendants, and for the further reason that de- 
fendants could presumably hâve produced better évidence, but did not. 

3. WiTNBss— Impropek Cboss-Examination. 

Where a witness introduced by défendant was examined only as to 
the quantity of timber taken from certain descrlbed lands, whlch con- 
stituted a part of the subject-matter of the suit, it was error to permit 
plalntifC to cross-examlne as to the quantity taken from other tracts 
also Involved, but as to which he was not examined in chlef. 

& Appbal— Impboper Cnoss-ExAMiNATioN— Harmless Ebror. 

An error in permitting the cross-examination of a witness as to 
matters not covered by his direct examinatlon was without préjudice 
where his testimony agreed substantially wlth that of the only other 
witness on the subject, the correctness of whlch was undisputed. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Newell H. Clapp, for plaintiffs in error. 
Milton D. Purdy, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge. This action was brought by the 
United States against the plaintifïs in error to recover damages for 
cutting and taking away from lands of the United States timber stand- 
ing and growing thereon. At the trial of the case in the court below 
there were two contested questions of fact : (i) Did the plaintifïs in 
error eut any timber from the lands described in the complaint? (2) 
If so, how much timber was eut by them ? It appeared from the évi- 
dence that the timber was eut from the lands in question between 
October i, 1887, and May i, 1891. The United States discovered 
the trespass in 1895, and Spécial Agent Johnson went upon the lands 
in question for the purpose of making a scale of the timber which had 
been eut. Richard H. Peck, George W. Harmon, and William Mack 
assisted in this work. Two witnesses — Peck, called by the United 
States, and Harmon, by plaintifïs in error — testified as to the amount 
of timber eut. Their estimâtes substantially agreed. Thèse two wit- 
nesses, from the very nature of the case, could only estimate the 
amount of timber eut by measurement of the stumps and tops of trees 
found years after the trespass had been committed. The trial below 
took place in July, 1901, and resulted in a verdict for the United 
States. The learned trial judge, in his charge to the jury, used the 
foilowing language: 

"Now, that is a dlfficult question to prove. Thèse transactions date far 
baek In time, and that would make it difflcult to prove if there were no 
other dlfflculties in the case; but if you are satisfled that the défendants 
eut and removed the timber from thèse lands, then you will see that the 
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very act makes ît very dlfflcult, If not Impossible, to prove the estent oî 
thç wrcng Wïilch they did, and thàt tÛé wrongful act enhances tbe difflculty 
of tiie proof . But theré IS a rule of laV whlch wlU aid you In passing upon 
that fea<nire ot thé casé. If you are satisfled from the évidence that tlie 
défendants eut and femovèd/tlie timtièr from tliese lands, then in ascertaln- 
ittg tliè"qùàritity of tl)é tlmber sociàt and removed you may take Into con- 
sideràtlcin ttîe fact that the'Tvrông 'ôf tùe défendants makes the détermina- 
tion of tWe quàiitity bf èu'éh timbér dlfflcult. The law wlll not allow a 
wrongdbër to profit In any wâ'y by hls Own wrongful act. I wlll explain 
that matter to you somewhàt moré fuUy m the latter part of my charge. 
But for tlie présent np-w I Say the law wlll not ailow a défendant to profit 
by reason of tbè fact that he bas made the establishment of the exact 
quantlty of tlmber dlfflcult. In thls cotmectlon you must béar in mind that 
I ain asisumlrig alî the time that you wlll flnd the défendants were the 
parties -who eut and removed the tlmber from thèse lands. If yoU do not 
flnd that to be the facti theù thls portion of the charge has no relevancy 
whatevér to the case. It la ail based upon the assumption that you flnd 
that they were the parties who eut and removed the tlmber; thèn If, upon 
a f air and f uU considération of ail the évidence in the case, you are still 
In doubt as to the quantlty Of tlmber whlch they eut and removed, you 
mayi Indulge every falr and reaëonable ' inf erence justlfled by the évidence 
In favor of the plalntlfC and agalfiist the défendants. The rule bas been 
very well stated In the foUoVylng langUàge: 'When the nature of a wrongful 
act Is such that It not only Inflicts an injury, but takes away the means 
of proving the nature and estent oi the loss, the law wlll aid the remedy 
against the wrongdoer, and supply the defieiency of proof caused by hls 
mlsconduct, by maklng every reasonable Intendment against hlm and in 
favor of the person whom he has injured.' " 

To the giving of this charge thé plaintiff s in error excépted, and it 
is assignèd as error hère. Cbtitisel for plaintifïs in error does not 
deny the correctness of the rule of law stated by the trial court, but 
dénies that the case on trial was one in which the rule could hâve 
any application, for the reason that there was no conflict in the testi- 
mony as to the amount of timber eut. It is trUe that the witnesses 
substantially agreed as to the amount of timber eut, but the way the 
witnesses arrived at their estimateis, which was by measuring stumps 
and tops of trées yéars aftet the cutting, demonstratés that there was 
an I inhérent élément of - uncer tainty in their calculations. If the dé- 
fendants eut the timber, it is fair to présume that they had in their pos- 
session, or uhder their control, vefy much better évidence than was in 
the possession of the United States ; so thàt whether we view the case 
as one where the évidence oî the extent of the injury inflicted was de- 
Stroyed by thé trespâsS, or as a case where the exact amount of the 
timber eut was known to défendants, but which évidence they failed 
to produce, we think the charge of the court complained of was ap- 
plicable to the case on trial. The trial court repeatedly and guardedly 
instructed the jury that only in caSe the jury found that the plaintifïs in 
error eut the timber could. they apply the rule stated in the foregoing 
charge. After ail» what did the court state to the jury? As a resuit 
of the rule of law announced, the court said to thé jury that, if they 
should fînd that the plaintifïs in error eut the timber, then if, after a 
fair and full considération of ail the évidence in thé case, they were 
still in doubt as to the quantlty of timber eut and femoved, they might 
indulge in every fair and reasonable inference justified by the évidence 
in favor of the United States and against the plaintifïs in eri'or. The 
jury had the right, wîthout being told, to indulge in auy fair and 
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reasonable inference in favor of the United States, which was justi- 
fied by the évidence. "Ail évidence," said Lord Mansfield in Blatch 
V. Archer (Cowp. 63-65), "is to be weighed according to the proof 
which it was in the power of one side to have produced and in the 
power of the other side to have contradicted." It is said by Mr. 
Starkie in his work on Evidence (volume i, p. 54) : 

"The conduct of the party in omltting to produce that évidence in elucida- 
tion of the subject-matter in dispute whicb. Is within hls power, and which 
rests peculiarly within hls own knowledge, frequently affords occasion for 
presumptions against hlm, slnce It ralses strong suspicion that such évidence, 
if adduced, would operate to hls préjudice." 

We think that the case now under considération afïorded a proper 
occasion to invoke this principle in the law of évidence. 

It is also assigned as error that the court permitted counsel for the 
United States to cross-examine the witness Harmon as to the timber 
eut from section 26, and concerning which the witness was not ex- 
amined in chief. While it is true that the limit to which a cross-ex- 
amination of a witness shall extend is largely within the discrétion of 
the trial court, and its décision in regard thereto will not be reviewed 
hère except where there is an abuse of such discrétion, still this court 
held in Mine & Smelter Supply Co. v. Parke & Lacy Co., 47 C. C. A. 
34, 107 Fed. 884, that an examination of a witness on cross-examina- 
tion concerning matters about which he was not examined in chief 
was improper, and unfair to the other side. We do not think that the 
examination of the witness Harmon in chief would permit the coun- 
sel for plaintifif to cross-examine him in référence to section 26, but 
we are also of the opinion that, as the testimony elicited was the same 
as that of the witness Peck, called by the United States, the ruiing 
of the court in permitting the examination of the witness Harmon 
in référence to section 26 was not prejudicial, especially in view of 
the fact that counsel for plaintiffs in error, in support of the first assign- 
ment of error, daims there was no dispute over the amount of timber 
eut. 

Finding no error in the record, the judgment of the court below is 
affirmed. 



PABST BREWING CO. v. GEEBNBERG et al. 

(CJircuit Court of Appeals, Eighth Circuit June 2, 1902.) 

No 1,699. 

1. Trespass— Damaoes Rbcotbrabt.e— Vai-de of Propbrty Taken. 

Where, in an action of trespass to recover damages for forcibly enter- 
Ing upon plaintiff's premlses and taking therefrom certain personal 
property, It was shown on the trial that such property was ail taken 
by its true owners, plaintiflf cannot recover Its value as an élément of 
hls damages. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 
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John H. Ives, for plajntiff in errer. 

MoritzHeim and Stçyehs, O'Brien, Cole & Albrecht, for défendants 
in error..^ 

Befôrê SANBORN and THAYER, Circuit Judges, and CAR- 
LANDv District Judge. 

CARIvAND, District Judge. Greenberg Bros., hereafter called 
"plaintiffs," sued the Pabst Brewing Company, hereafter called "dé- 
fendant/' in the court. below, in trespass, for the wrongful and forcible 
taking from the peaceable possession of said Greenberg Bros, of 
10,000 glass bottles, the property of said plaintifïs, and of the value of 
at least $500. The -coniplaint alleged that said "Pabst Brewing Com- 
pany, its agents arid servants, willfully and maliciously, with strong 
hands and a multitude of people, forçibly entered said plaintifïs' ware- 
house, and took possession thèreof, accompanying said conduct with 
insulting^ abusive, and oppressive demeanor towards plaintifïs, and 
wrongfully and unlawfully and by threats of violence intimidated the 
plaintifïs, and againsttheir will dèstroyed and removed from said prem- 
ises ail of said persoiial property, and converted the same to its own 
use, to the damage of plaintifïs in the sum of ten thousand dollars." 
Thè défendant, by its answer, admitted that about March 2, 1900, upon 
the invitation and cotisent of Greenberg Bros., it took from the pos- 
session, ofs^id Greenberg Bros, hot to exceed 500 bottles, of the 
value 0f $10, which bottles were the property of the brewing company ; 
and deîiîed any tresjîàss or wrongful taking. 

At the trial in the court below it appeared that on or about March 
2, 1906, ^hé représentatives of several brewing companies went to 
plaintiffs' place of biisiness in St. Paul, Minn., and then and there, ac- 
cording to defendant's évidence', each brewing company, with plain- 
tifïs' consent, took from plaintiffs certain béer bottles which belonged 
respectively to each of said brewing companies. Plaintiffs introduced 
testimony tënding to show that the bottles were taken by force. It 
was practically conceded at the trial that the bottles taken or dèstroyed 
were the property of the brewing companies, the only questions going 
to the jury being : First, the number of bottles taken or dèstroyed ; 
second, whether they were taken by force, and, if by force, the amount 
of the damage. The learned trial court instructed the jury that, if 
they should find that thé bottles were forçibly taken, then one item of 
damage would be the value of the bottles taken or dèstroyed. This 
instruction was excepted to, and is assigned as error in this court. 
We think that whether the défendant vvas liable for what its agents did 
in regard to its own prqperty, or whether it was liable for the whole 
trespass as ohè of a nuipber of joint wrongdoers, the instruction com- 
plained of was erroneous. This was an action of trespass; not re- 
plevin. Plaintiffs were not seeking to recover the possession of prop- 
erty of which they ha'd bfeen wrongfully dispossessed, but were seeking 
to recover the damages which naturally and legitimately resulted 
from the wrongful act of défendant. It is true that one who is in the 
actual peaceable possession of personal property may maintain trespass 
against any wrongdoer who forçibly injures or takes it away, including 
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tKe true owner. This is because trespass is an injury to tHe possession, 
and peaceable possession is prima facie évidence of title. This pre- 
sumption of title, however, may be entirely overthrown. The plain- 
tiff in trespass is generally the owner of the property, or one who has 
a spécial property therein, The only ground upon which a person 
merely in the peaceable possession of personal property may recover 
the full value thereof from the wrongdoer who takes it away is because 
the one who is in peaceable possession is liable over to the true owner. 
Hence it is that the défendant may always show, in a case of trespass, 
in mitigation of damages, that the property taken has been legally 
applied to the use of the true owner. In the case at bar, the plaintifïs 
being in peaceable possession of the property, it is correct to say that 
they could recover the full value of the property against any stranger 
to the title ; but when it is shown by the évidence, as it was in the 
court below, that ail the property taîcen had been taken by the true 
owner, then the plaintifïs could not be liable over to any one for the 
value of the property, and therefore the only reason why plaintifïs 
could ever recover the value thereof failed. In other words, when it 
appeared that the property had been taken by the true owner, then this 
fact mitigated the damages which plaintifïs could recover by eliminat- 
ing the value of the property as an item of damage from the case 
Squire v. Hollenback, 9 Pick. 551, 20 Am. Dec. 506; Hanson v. Her- 
rick, 100 Mass. 323; Borlander v. Gentry, 36 Cal. iio, 95 Am. Dec. 
162 ; 3 Suth. Dam. 485. 

For this error in the charge of the court the judgment below must 
be reversed, and a new trial granted, and it is so ordered. 



CITY OF DULTJTH v. ABBOTT et al. 

(Circuit Court of Appeals, Blghth Olrcnit June 2, 1902.) 

No. 1,664. 

1. Decreb— Construction — Limitation of Injcnction. 

A decree awardlng an injunction must be construed wlth référence to 
the matters complalned of In the blll, and one which enjoins a clfy 
from cutting down, Injurlng, or interfering with any of the pôles, wlres, 
or other parts of the plant of a téléphone company is not objectionable 
as interfering with the exercise by the clty of Its police powers by 
cutting down pôles or wlres in case of flre or other public necesslty, 
where the prayer of the blll is based entirely on allégations that the 
City threatens to unlawfully eut down and remove, from Us streets, the 
pôles and wlres of complainant, for the purpose of obstructlng it In the 
lawful opération of its System. 

Appeal from the Circuit Court of the United States for the District 
bf Minnesota. 

For opinion below, see 104 Fed. 833 

Oscar Mitchell, for appellant. 

William W. Billson (C. A. Congdon, on the brief), for appellees. 

Before SANBORN and THAYER, Circuit Judges, and CAR- 
ILAND, District Judge. 
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GARI/^NJ), District Judge. The appellees filed their bill in the 
tourt ,i)étow/ àis tHstèièi the mortga^ee b'bhdholders of 'the Duluth 
TeièpHorie Company,, iioèfljoin the' threàtenediemoval by the appel- 
lant of the pôles ahd'\^f'es of the cOmpany froni the streets of appel- 
ant. _ Since the hearing 6f thè'.Casé in the court belûw, ail of the 
questions involved hâve bèen passèd upon by the suprême court of 
Minnesota in the case oî NorthWëstem Exch. Tel. Co. v. City of 
Minnéapolis, 8i Minn. 146, 83'N. W. 527, 86 N. W. 69, 53 L. R. A. 
175, an^ City of Dyluth v, Dulujtfa Tel. Co., 87 N. W. 1127. As the 
questions involved are tliose 'rçlàting to the construction of certain 
statutes of the state of Minnesota, ;it is conceded that the interpréta- 
tion giyen to said statutes. by the suprême court is coiitroUing. This 
necessarily results in thfe afRtttiance of the decree appealed from. It 
is daimea, however, by counsel for appellant, that the decree entered 
herein is tçjo.broad in its terms, and we are asked to modify the same. 
The decree appealed from is in the following terms : "It is ordered, 
adjudged, and decreed, that a peipetual injunction be issued in this 
suit agâinst the défendant, according to the prayer of the bill." The 
prayerof |;he bill was for an injunction perpetually enjoihing and re- 
straining t&é said défendant, its of&cers and agents ahd employés, 
frojn çutting or taking down, injuring or interfering witlii, any of the 
pôles, wîres,fixtures,, or âny .part of the plant of the said Duluth Télé- 
phone; Company, or obstrùctîng or interfering with the maintenance, 
opération, tepair, renewals, or extension thereof. It is claimed that 
the injuijjctioii granted will prevent appellant from exercising its police 
powers; that^the appellant is enjoihed from cutting down pôles or 
wires in casé of fires or othér public necessity. We db not think the 
decree subject to this criticism. . The decree must be interpreted with 
référence to the matters complained of in the bill, which were that the 
appellant threatened unlawfuUy to eut down and remove, from the 
highways £)f„,said çity, the téléphone pôles and wires of the appellees 
and to oMWct. appellees in the lawful use and opération of their Sys- 
tem. The threats complained of involved a destruction of the whole 
plant. We do not think there was any complaint against the ap- 
pellant's içxercising its police powers with référence to appellees' 
téléphone System,' or that the decree i entered would hâve the effect to 
i*1i any wi^ij? Jiiréyettt the appellant from acting within its police powers 
with ref'érétxçi^'to the tëlèphone coitipany. 
; The decree will be affirmed. 



DULUTH FURNACE CO. v. IKON BELT MIN. CO. 

(Ûlrcalt Court df Appealsi Blghth Circuit. Jtine 2, 1902.) 

No. 1,738. 

Damages— Brbach of Contract for Purchasb of Okb— Time of Brbach. 
Unfler a contract for the sale of 20,000 tons of Iron ore, to be dellvered 
In ataout , equal; •montMy iiist^Ilinents throughout the yeair, as ordered 
by the purchaser, but -whleh provlded that any part of such quantity 
not previoosjy ordeisad shippéd should be delivered and recelved by the 
last day of the year, where the purchaser refused to order or receivè 
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any of the ore, the measure of the seller's damages for the breach Is 
the différence between the contraet prlce and the market price of the 
ore on the last day of the year. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

John G. Williams, for plaintiff in error. 

S. H. Holding (H. D. Goulder, Frank S. Masten, F. E. Searle, and 
H. R. Spencer, on the brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge. The Iron Belt Mining Company, 
hereafter called "plaintifï," brought this action in the court below to 
recover of the Duluth Furnace Company, hereafter called "défendant," 
damages for the breach of an oral agreement claimed to hâve been 
entered into between them on January 5, 1900. The plaintifï claimed 
that the contraet was that it should mine for the défendant 20,000 
tons of Buckeye ore, to be delivered on board cars of the Wisconsin 
Central Railroad at the plaintifï's mine in Wisconsin, throughout the 
year 1900, at the price of $2.84 per ton of 2,240 pounds, deliveries to 
be made in about equal monthly installments, as défendant should give 
shipping orders, but deliveries or any portion thereof not called for 
when due to be postponed, ail the ore, however, to be taken by the 
défendant by December 31, 1900; that for so much ore as the défend- 
ant had ordered forward in any month payment was to be made on 
the 25th day of the following month ; and that ail ore was to be paid 
for by the 25th of January, 1901. Défendant claimed that it never 
agreed absolutely to take the ore, but that the transaction had between 
plaintifï and défendant simply amounted to the giving by the plaintifï 
to the défendant of an option to purchase 20,000 tons of ore of plain- 
tiff at $2.84 per ton. It appeared at the trial that défendant had never 
taken any ore under the contraet, and had uniformly refused so to do ; 
that plaintifï had the ore in stock, and was always ready and willing 
to deliver the ore at any time during the year 1900. The jury found 
the contraet to be as claimed by the plaintifï, and returned a verdict 
in its behalf. The court charged the jury that, if they found the con- 
traet to be as claimed by the plaintifï, then the measure of damages 
would be the difïerence between the contraet price and the market 
value of the ore at the time of the breach of the contraet, which the 
court held to be December 31, 1900. Counsel for défendant ex- 
cepted to the rule of damages announced by the court and to the re- 
fusai of the court to charge the jury that the damages must be esti- 
mated by the différence between the contraet price of the ore which 
was to be delivered each month and the market value of the same at 
the time it ought to hâve been delivered. Plaintifï did not claim that 
the contraet provided that any particular amount of ore was to be 
taken each month. Plaintifï's claim was that it was optional with de- 
fendant as to how much ore was to be delivered each month, but that 
ail the ore should be taken by December 31, 1900. We can see no 
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.içiTQi" înttlie;Ch9,rge.of the court or in the refusai to charge. Tlie otHer 
assignments 61 error are equally without merit. Therefore the judg- 
ment of the court below wiÛ be ajGfîrmed, 



j EXCELSIOR WOODEN PIPE CO. v. CITY OF SEATTLE. 

(Circuit Court of Appeals, Nlnth arcult May 26, 1902.) 
' No. 767. 

1. PAtBNTS— Suit for Infbingement— Bbverancb for Purpobe of Appeal. 

A Ucensee under a patent, having the rlght to joln the patentée as a 
co-complainant in a suit for Infrlngement with or without his consent, 
is entitled to prosecute an appeal from an adverse decree in such a suit, 
altjiough the patentée declhies tp joln In such appeal, by having him 
summoned, and his refusai entered of record. 

2. Equitt— Phatbb fo» Discovbry— Suffioiknct of Bii-i.. 

A prayer for dlscovery in a bill may be dlsregarded where the bill 
propounds no Interrogatorles, and answer utider oath Is expressly walved. 

8. Patents— LicBNSEE—RiGHT TO Sue FOR Infringbmbnt. 

A grant by a patentée of the exclusive rlght to manufacture and sell 
the patented article wlthln a specifled territory is a mère license, which 
conyçys no tltle to the, patent wlthin such territory, and no exclusive 
right of use thereln which entlties the grantee to sue for infringement 
one who uses the article, manufactured by others outslde of the territory. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Wi«. P. Booth, N. A. Atker, W. W. Wilshire, and A. H. Kenaga, 
for appellant. 

W. E. Humphrey, A. R. Titlow, and Bogie & Richardson, for ap- 
pellee. 

Before GILBERT arid^ ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

R.pSS, Circuit Judge. This was a suit in equity, from the aver- 
meril? ôf the amended bill, jri, which it appears that one Charles P. 
Allen was thé inventer of a hooped pipe composed of wooden staves, 
the cross-join^ beirig iîjtcriocked by concealed metallic tongues 
of noV^l CQnstruction âiid arrangement, the hoop of the pipe being 
composed of a novel strap boit, coupling-shoe, and means for en- 
gaging them, for which intention letters patent were duly issued on 
the 22d day of March,,ï887j granting and securing to Allen, his heirs 
and assigns, for the fuU terril of 17 years from that date, the exclu- 
sive right to make, use, and vend the said invention throughout the 
tJnitèd States and its territories; that thereaftej", and prior to the 
commission of the acts complained of, Allen grantèd to the Excelsior 
Redwood Company, a California corporation, its successors and as- 
signs, the exclusive right to manufacture and sell the patented article 
during the life of the patent within certain described territory, includ- 
ing the state of Wasl|jrigtph, w^hich right was conveyed, also prior 
to the commission of the îàcts complained of, by the Excelsior Red- 
wood Company to the complainaijt the Excelsior Wooden Pipe 
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Company, a California corporation, which exclusive right to manu- 
facture and sell the patented article within the state of Washington 
has ever since been held by it. The bill allèges, among other things, 
that the complainant the Excelsior Wooden Pipe Company, ever 
since acquiring the right mentioned, has been, and still is, engaged in 
the ijianufacture and sale of the patented pipe, and has invested large 
sums of money therein, and has derived large profits therefrom; 
that the pipe so made and sold by it has been distributed in various 
places throughout the territory covered by its exclusive license ; that 
it has been put in actual use and used, and has become well known 
and sought and called for by intending purchasers, and that the com- 
plainant the Excelsior Wooden Pipe Company has become well 
known as the exclusive licensee under the patent, and that "ail per- 
sons hâve generally acquiesced in, admitted, and recognized the valid- 
ity of said letters patent, and hâve respected the rights of your orators 
therein, and refrained, in gênerai, from infringing the same." The 
bill further allèges that, in compliance with section 4900 of the Re- 
vised Statutes, the complainants "hâve always marked and caused to 
be marked ail of the said patented wooden pipe manufactured and 
sold by them with the word 'Patented,' together with the day and 
year the said patent was granted, to wit, March 22, 1887, thereby 
giving notice to the public at large that the wooden pipe was cov- 
ered by the said letters patent." The bill further allèges that prior 
to the filing thereof, and within one year then last past, and after the 
acquirement by the complainant the Excelsior Wooden Pipe Com- 
pany of its exclusive license, the respondent city, with full knowledge 
of the existence of such exclusive license, and entirely disregarding 
the same, and without right so to do, did, in the state of Washington, 
make and cause to be made a large amount of wooden pipe contain- 
ing and embodying the said patented invention, and has used and 
continues to use the same, thereby infringing the said letters patent 
and the rights secured to the complainant the Excelsior Wooden Pipe 
Company by its exclusive license. ' It is further alleged in the amended 
bill that the défendant city is, without license or right, still making 
and causing to be made, and still using the said pipe so made and 
caused to be made, in the said state of Washington, and threatens 
to continue to do so, and will continue the alleged unlawful acts un- 
less restrained by the court; that the damages thereby suffered by 
the complainants exceed $50,000, but that they are unable to allège 
the damages with any greater certainty "without a discovery from 
said respondent as to the length and diameter of the said infringing 
wooden pipe, together with the amount of material, both wood and 
métal, used in its construction, and an accounting based upon said 
discovery"; that the respondent has realized upwards of $50,000 
by reason of the alleged infringement, "but the exact amount of 
which is likewise unknown to your orators, and they cannot calcu- 
late or allège the same without a discovery and accounting, as afore- 
said, from said respondent." Although a discovery is prayed for, 
an answer under oath is expressly waived. An iniunction restraining 
the alleged infringement is also prayed for, as well as an accounting, 
with a decree for such profits as the respondent may be shown to 
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hàVé rçaïized by the infringemeritj and such damages as the com- 

plainànts may be shown to bave sûstained. 

Tb-tbe aftiended bill the respondfent city interposed two pleas, by 
the first 6f which the city set up that on or about the igth day of 
April, Ï899, it entered into a written contract with the Pacific Bridge 
Contpâilj'', â Çalifornia corporation, for the construction and com- 
pletioil'-è)î certain additions to the then existing water System by which 
it stipplied the inhabitàrits of the city with pure water, a copy of 
which cpiitract was, anneked to the plea, and which showed that the 
bridge company was an independent contracter. The plea alleged 
that thè bridge company, as such contractor, proceeded, in accord- 
ance with the terms of the contract, to construct and complète the 
additions to the water System, in the course of which work it made 
and caùsed to be made and used certain wooden stave pipe for carry- 
ing the water in certain parts of the systern. By its plea the city 
denied that it had ever at any time made any woodèn pipe of the 
pattern described in thè àttiended bill, or containing or embodying 
any of the devices or inventions covered by the patent therein al- 
leged, or ca-used the same to be made, otherwise than by entering 
into the contract with the bridge company, and averred that, if the 
pipe used by the bridge company in the construction and completion 
of the work contracted for infringed the letters patent, such infringe- 
ment, if committed at ail, was committed solely by the bridge com- 
pany. The pléa further set up that' the complainant Allen licensed 
the bridge company tp malce and use wooden pipe in the work so 
contracted for by it under said letters paltent, and expressly consented 
to such manufacture and use ; and that the complainant Allen, on 
the i6th day of Marçh, 1901, "in considération of payments made 
to said contractor, executed to this reSpondent a full and complète 
release from and waiver of any and ail claims be might otherwise 
hâve against this respondent for or on account of its acceptance 
of said additions to its water system so constructed by said Pacific 
Bridge Company, and it^ continued use of said additions and of the 
pipe used by said contracter in constructing said additions to its 
water system." The second plea of the respondent city, in addition 
to the mattërs averred in its first plea, alleged that it had no purpose 
or intention to manufacture or cause to be manufactured water pipe 
containing or embodying the devices or inventions covered by the 
said letters patent, or to participate in any way in any future in- 
fringement ; and denied that, unless restrained by the court, it would 
continue to make or cause to be made any such infringing wooden 
pipe. The pleas* were supported by a verified answer filed by the 
respondent city, which, among other things, set up the same contract 
with the' Pacific Bridge Company alleged in the two pleas, and 
averred that the bridge cônipany procured from the patentée, Allen, 
outside of and beyond the territory covered by the licènse owned by 
the complainant the ExcelSior Wooden Pipe Company, such parts 
of the wooden stave pipe used by it in constructing the said addition 
to the respondent city's water system as contained and embodied the 
invention covered by the said letters patent, and that, having so law- 
fully procured such paftà so patented, the said bridge company did 
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use the same in the construction of the addition to the respondent 
city's water plant contracted for by it. The answer denied that the 
city had ever made any such wooden pipe as embodied any part of 
the said invention, or that it had ever caused anjf such wooden pipe 
to be made, but admitted that it did exécute the aforesaid contract 
with the said bridge company, and averred that that contract did 
not require or obligate the bridge company to use the invention 
claimed by the complainants in any part of the w^ork so contracted 
for and performed in and upon the respondent city's water System. 
By its answer the respondent city alleged that after the construction 
and completion of the addition contracted for by the bridge company 
it used the same as a part of its municipal water plant, and averred 
that the complainant Allen, before the work contracted for and com- 
pleted by the bridge company was turned over to the city, authorized 
and licensed the respondent city to use the pipe embodying his in- 
vention, and released it frOm any claim, penalty, or damage it might 
otherwise hâve incurred for or on account of the use of the pipe 
in question. The answer of the city denied that it was making or 
causing to be made ariy wooden pipe embodying or containing the 
aforesaid invention, either in the state of Washington or elsewhere, 
and denied that it threatened or intended to make or cause to be 
made any such wooden pipe in the future, or that it has heretofore 
threatened or intended to make any such wooden pipe, or cause the 
same to be made, and denied that it had at any time threatened or 
intended to use any wooden pipe embodying the said invention, save 
and except the pipe contained in and forming a part of the aforesaid 
addition to its said water System constructed by the said Pacific 
Bridge Company, and denied that it would use any of such wooden 
pipe except that above mentioned unless restrained by the court. 

The complainants, failing to take issue upon any matter contained 
in the pleas, caused the same to be set down for argument, which was 
had, after which the court below sustained the pleas, with leave to the 
complainants to take issue upon the facts set forth therein. The com- 
plainants declined to do so, and the court, holding the pleas good and 
sufïicient as a bar to the complainants' alleged cause of action, entered 
judgment dismissing the bill, with costs to the respondent. There- 
upon the complainant the Excelsior Wooderj Pipe Company desiring 
to appeal from ;such judgment, and the complainant Allen being un- 
willing to do so, the former notified the latter in writing to appear at 
a time stated and join in the appeal, in responseto which the complain- 
ant Allen appeared in the court below, and fUed therein his declinatibn ; 
and thereupon, on the pétition of the complainant the Excelsior 
Wooden Pipe Company, the court below allowed its appeal to this 
court from the judgment given below; and hère a, motion is made by 
the respondent city for the dismissal bf the appeal on the ground that 
the appellant, the Excelsior Wooden Pipe Company, has no such title 
to or interest in the subject-matter pf the litigation as authorizes it 
to prosecute ah appeal in its own name. 

It is true that a licensee cannot prosecute a suit in equity in his own 
name against a third party for an infringement, but must at le.ast join 
the patentée as co-complainant, who may be so joined whether willing 
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ôr uiiii'âlÎHgr Birdsell v. Shaliol, ii:i U. S. 485, 487, 5 Sup. Ct. 244, 
28^I;;'gd^;6S;:jE<ïttlefield r. Perry, 21 Wall. 1205, 223, 22 L. Ed. 577; 
î*âE'éf'5à|;3VIàtihirie Cases, 105 U. S. 766, 776, 26 L. Ed. 959; Brush 
EleétriéCo. V. Câlifornia Electric Light Co., 3 C. CI Ai 368, 52 Fed. 
945. And as a patentée may be jolned as a co-complainant against 
his consent originally, no good reason is perCeived why he may not 
be so retained for the protection of the nghts of his licensee, after 
jud^merit once renderéd,.ànd the cause remanded fur furthet proceed- 
ings. ïhe patentée may bé content ivith a decree against him; but 
when' his ébi-complaiiiant is not, and has the right of appeal, the doc- 
trine bfsutnmons and severance îtiay be invoked, and upon the refusai 
of the patentée to join in the appeal âfter being duly notified to do so 
the app'éal of his licensee iîtây be allowed upon the entry of such re- 
fusai àf record, the judgment rentiainitig conclusive as to the party re- 
fusirig. Masterson v. Herndon, ib Wall. 416, 19 L. Ed. 953; Fost. 
Fed. Ffac. (3d Ed.) § 565, The motion to dismiss the appeal is de- 
nied. ^ '■■; -"■ '''.■', 

Upoli the merits we are bf the bpitiipnthat the judgment should be 
afîfifméd.; The discovery féature of the bill may be disregarded — 
First, bécau'se an answer under oath îs éxpressly waived in the bill; 
and, secbndly, because the bill propounds no interrogatories. Hunt- 
ingtoh v.Sàunders, 120 U. S. 78, 7 Sup. Ct. 356, 30 I,. Ed. 580; 6 
Enc.'Pl. & Frac. 732. Thefe is nb doubt that when a city infringes 
a right ^ailted and securéd by letters patent it is liable for the wrong. 
pitt was &ère any infritigement in this case by the city of Seattle ? In 
sb far as tiie patentée .îscoricerned, the city clearly had his consent to 
the usé bïïhejatented pip€. New, whà,t were the rights of the com- 
plainant tlie Excelsior Wooden Pipe Company? , It never acquired 
the ehtire rights of the patentée to thé inventiûri in any territory. 
What, it did acquire and own at the time of the commission of the acts 
complained of was the right to manufacture and sell the patented pipe 
within, aïiibrig other territory, the state of Washington, and, as a 
necessary inddent thereof, the right to use and cause to be used the 
pipe so mariufàctured and sold by it in the limitéd territory stipulated 
for. But jt was'hbt graùted the right tO use any of the patented pipe 
made by bthers, iipr did it$ ektJusive .îicense to manufacture and sell 
the patenta ^tticle withirt'thè stâtç of Washington; with the incidental 
right toilsèahd cause to be iised pi^ie so manufactured and sold by it, 
preéludethfé'usèof the patented article within the statç of Washington 
thatwâWiriide'by others butside of t^^^ territory. "The grant of an 
exclusive right," said the suprême court in Waterman v. Mackenzie, 
138 U. S. 256, II Sup. Ci;.' 334^ 34 L. Ed; 923, "under the patent within 
a certain distf iqt, which dOgs not include the right to make, and the 
r^^Jittb usé,' aii,dtJie right tO sellj is not a grant of a title in the whole 
patent rigllt-witl^in the district, àhdisthérefore only a license. Such, 
for instanjCe,; is a grant bf ^thé fuir and exclusive right to make and 
vend' Withiti' a 'Cehain district, resérvitfè to the grantor the right to 
make within the district, to be sold outsîde of it. Gayler v. Wiïder, 
rbHow.,477, 13 L. Ed. 504. So is a grant bï 'the exclusive right 
to make and use,' but not to sell, patented machines within a certain 
district. Mitchell v. Hawley, 16 Walî. 544, 21 L. Ed. 322. So is an 
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instrument granting 'the sole right and privilège of manufacturing and 
selling' patented articles, and not expressly authorizing their use, be- 
cause, though this might carry by implication the right to use articles 
made under the patent by the licensee, it certainly would not authorize 
him to use such articles made by others. Hayward v. Andrews, io6 
U. S. 672, I Sup. Ct. 544, 27 L,. Ed. 271. See, also, Oliver v. Chemical 
Works, 109 U. S. 75, 3 Sup. Ct. 61, 27 L. Ed. 862." The implied right 
to use and cause to be used articles made under the patent by the 
licensee in this case is limited to articles so made. It does not carry 
the monopoly of the entire right of user, and of thé right to grant to 
others the right of user, which vested in the patentée under the letters 
patent. If so, the grant of the right to make and to sell would carry 
the entire monopoly, which, it is well settled, is not the case. "Every 
patent," said the suprême court in Waterman v. Mackenzie, supra, 
"issued under the laws of the United States for an invention or dis- 
covery, contains 'a. grant to the patentée, his heirs and assigns, for 
the term of seventeen years, of the exclusive right to make, use, and 
vend the invention or discovery throughout the United States and the 
territories thereof.' Rev. St. § 4884. The monopoly thus granted is 
one entire thing, and cânnot be divided into parts, except as authorized 
by those laws. The patentée or his assigns may, by instrument in 
writing, assign, grant, and convey either — First, the whole patent, com- 
prising the exclusive right to make, use, and vend the invention 
throughout the United States ; or, second, an undivided part or share 
of that exclusive right ; or, third, the exclusive right under the patent 
within and throughout a specified part of the United States. Id. § 
4898. A transfer of either of thèse three kinds of interests is an as- 
signment, properly speaking, and vests in the assignée a title in so 
much of the patent itself, with a right to sue infringers ; in the second 
case, jointly with the assignor ; in the iîrst and third cases, in the name 
of the assignée alone. Any assignment or transfer short of one of 
thèse is a mère license, giving the licensee no title in the patent, and 
no right to sue at law in his own name for an infringement." As the 
case is presented, it appears that the respondent city never made or 
sold any of the patented pipe, and that its acts were confined solely to 
the use of such of the patented article as was made or procured by the 
Pacific Bridge Company, and by it placed in the city's water system 
under a contract containing no provisions in respect to such patented 
article. As the Ëxcelsior Wooden Pipe Compaiiy's license did not 
cover or prohibit the use of pipe so made and placed, it has no cause 
of complaint against the appellee. 
The judgment is affirmed. 
117 F.— 10 



146 117 FEDERAL REPORTER. 

HILBRETâ t: lEHIBObEAU. 
' (Circuit Court, D. Massachusetts. July 31, 1902.) 
.., , No. 1,487. : . 

L SpBCIWO PHlRFORMA.I«JB-^RK(îtriaiNè'CONVj!TAI!îca BY DEPENDANT— NbCESSITT 
, ,0F 8t(0VING. TiTLB. 

À court cànnot decree spécifie performance of a contract ,by whlch 
défendant agreed that complalnant should ' be the owner of ail Inven- 
tiOûs and Improvements Ina machine mftde by hlm while In complain- 
; antis : employ, by regulring défendant to àsslgn an application made 
by Wm for a patent, where complalnant testiâes that the Invention 
clallïied In such application la hls own, and not defendant's, slnce in 
that eàse défendant has rlo title thereto, and no right to à patent whlch 
he càn convey, not bas he made ariy invention or Improvement -whlch 
Is covered by hls contract. ■ 
8. Same— ^eaieiTMENT of Application fob Patent— Pendenct of Intebfeb- 

ENOE, PrOCBEDINGS. 

A btll wlll not lie to cbmpel spécifie performance of a contract by 
whlch dfefendant agreed that complalnant should be the owner of any 
Invention made by hlm, by requiring défendant to assign to complalnant 
an ! ftwSliQfttlon made b3^ blmJor a patent, where plaintlfE also has an 
application pending for a patent covering the same invention, and In- 
terférence proceedlngsbefwéen them are before the patent office for 
adjladlcatlo». 

In Equity. Suit for spécifie performance. 

Alex' P. Browne, for complainant. 
William 'Quinby, for défendant. 

CÔLT^ Gircujt Judge, This is a bill for the spécifie performance of 
the foUowiog agreement : 

"Whereas, Herbert L. Hildreth, of Boston, candy nianufacturer, is de- 
slrou^. of <]havlj)g perfected and; manufaetured a certain; machine or machines 
for use lij' the manufacture ô£ candy, and especlally for sizing, shaping, 
cuttlng, wrapplng, and packlng; also the pulllng of menasses candy; ànd 
whereas, I, Charles Thlbodeàu, "belng a sMlled meehànlc, and desirOus of 
enterlng tiief employ of: sald Hlldretk toi the pijrpose of constructing, im- 
provlng, andi peçf^eting suoh mâchlnery: Now, therefore, In considération 
Qf suclj pmpipyipent, afli-of t^e payment of wagesto me at the rate of 
($3.25) three dollars and t-v^enty-flve; cents per day, I hereby agrée wlth 
saidHlldreffitti-éïiter hls ctnploy, and that 1 wlll glve hlm niy best services, 
and also thô";fid|î beneàt and enjoyment of any and àll Inventions or im- 
provements lyWch I bayé niiaidè<ormay hereâfter make relating to machines 
or devlces pertalplng. to saldjpildreth's business. I also further agrée that, 
shôuld sald Hlldrèth not désire to patent any of sald Inventions or Improve- 
ments, but' tt> keep the saim'e sectet, I wlll do ail In lûy power to asslst him 
in this, anâr\irill Àot dtSclose any Information as to the samë or' any of 
them, except at the request of the sald HHdt-eth. 

"Signed at Boston, Mass., thls 29th of May, 1897. , . . 

"Charles Thlbodeau." 

It appears from the bill and évidence that the complainant claims 
title to the same invention which he asks to hâve assigned to him un- 
der the contract. After setting ont the agreement, the bill proceeds 
with the following allégations : 

"(9) That whlle the défendant was in yonr orator's employ he worked 
upon a machine owned by your orator, and designed and adapted to perform 
an opération known as 'pulling' the candy manufaetured by your orator, 
upon which machine your orator applied for letters patent of the United 
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States uncler date of September 21, 1900, whlch application was subse- 
quently allowed, and was about to issue, when your orator was notifted 
for the first time by the United States patent office that another application 
for the same subject-matter had been filed, and that an interférence between 
that application and yonr orator's application would be declared. (10) That 
under the statutes of the United States and the rules of the United States 
patent olBce it was not possible for your orator to learn the name of the 
applicant whose application for patent was deemed to interfère wlth your 
orator's until the déclaration of interférence, so called, was made by the 
patent office upon the 13th day of March, 1901, and a copy thereof received 
by your orator through the mails on the 14th day of March, 1901, whereby 
your orator leamed for the first time that the défendant was the applicant 
for letters patent for a candy-pulling machine adjudged by the United 
States patent office to interfère and be identlcal with the machine descrlbed 
in your orator's application for patent. (11) That the said machine upon 
which said letters patent bave been applied for by the défendant is a 
machine covered by the contract above set forth between your orator and 
the défendant, and that the défendant made the oath required by law in 
support of his application for letters patent that he was the inventer of said 
machine, whereas your orator became and was and is the owner of the 
machine so alleged to hâve been invented by the défendant, and entitled to 
the same, and to the ownershlp and enjoyment of any letters patent which 
hâve been or may be hereafter granted therefor." 

From the allégation of the bill it appears that the candy-pulling ma- 
chine invented by the complainant has been declared by "the patent 
office to be identical with the machine described in the defendant's ap- 
plication for a patent, and the prayer of the bill is that the défendant be 
ordered "to exécute a suitable assignment in writing to your orator 
of the said invention and the said application for letters patent." The 
identity of the two inventions further appears from the proceedings in 
the patent office. The complainant amended his original application 
by the insertion of claims i and 2 of the defendant's application, so 
that identically the same subject-matter is involved in the interférence 
proceedings. In a letter addressed to the complainant, dated March 
13, 1901, the patent office says : 

"The subject-matter Involved In the Interférence Is: (1) In a candy-pulling 
machine, in comblnation, a séries of pins or candy-pulling members, and 
means for moving a part of said members in intersecting paths, whereby 
said members automatically feed and pull the candy. (2) In a candy-pulling 
machine, in comblnation, a séries of pins or pulling members, and auto- 
matically actlng means for causing said members to feed the candy to each 
other and pull the same. The counts are claims 2 and 3 of your applica- 
tion, and claims 1 and 2 of the application of Chas. Thibodeau, of Somer- 
vllle, Mass." 

Further, the complainant, in his testimon)', déclares that the défend- 
ant never made any invention or improvement in candy-pulling ma- 
chines, or other machines relating to the complainant's business, while 
in his employ, except the addition of a roll in one machine. He fur- 
ther déclares that he made the invention which this suit seeks to com- 
pel the défendant to assign to him : 

"Q. "What invention dld Thibodeau make while In your employ? A. None. 
Q. What improvements did Thibodeau make while in your employ? A. Do 
you mean by ray orders? Q. I mean what improvements did he originate 
while in your employ? A. As stated yesterday, he added a roll to slmply 
rest on top of the paper roll; that is ail. Q. Please state what orders 
you gave to Thibodeau, as referred to in the answer to interrogatory 213. 
A. To build a machine as It existed when It was completed by him. Q. 
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What paiîtlcular pièce of mechanlsm b) that machine did you direct Thi- 
bodeaw to eonstruct? A. AU of It -rQ^Tlie Invention in that interférence 
wasmade by Thlbodeau, was it not? A. I upderstand the machine was, but 
the Invention was not Q. I understand that you claim to be the inventer of 
the invention that you are seelilng by thls suit to compel Thlbodeau to asslgn 
to you.; I9 thls rlghtî A. Our elalm An the patent office shows for Itself. 
(Question repeated.) A. I thlnk I bave told you a number of tlmes that l 
clalm to be the Inventer." 

Upon this State of, proof it is manifest that the complainant daims 
title in hiraself to the invention, the conveyance of which is the purpose 
of this bill. A complainant canriot assert title in himself, and at the 
same time call upon the défendant to convey title. The complainant's 
évidence gôes even further, for he testifies that he did not hire the de- 
fendant as an inventor, and that the défendant has made no invention 
or improvements (except an immaterial one) in the machines which 
form the subject-mattér of the contract. As the invention covered by 
the defendant's application conferred no right upon the défendant upon 
the complainant's own showing, a court of equity cannot decree spé- 
cifie performance. A bill for spécifie performance will not lie for the 
conveyance of property in which the défendant has no title. Kennedy 
V. Hazleton, 128 IJ. S. 667, 9 Sup. Ct. 202, 32 L. Ed. 576; Columbine 
V. Chichester, 2 Phil, Ch. 27 ; Id., i Coop. t. Cott. 295 ; Ferguson v. 
Wilson, 2 Gh. App. y"] ; Post v. Marsh, 16 Ch. Div. 395 ; Kempshall 
v. Stone, S Johns. Ch. 193; Morss v. Elmendorf, 11 Paige, 277; 
Milkman v. Ordway, 106 Mass. 232, 256. Kennedy v. Hazleton was 
a bill for spécifie performance under an agreement to assign to the 
plaintiflf any patents which the défendant might obtain for improve- 
ments in certain machines. Having invented an improvement, in 
orderto évade the agreement, the défendant induced a third person to 
make application in his own name, and to take out the patent. In the 
opinion of the court dismissing the bill, Mr. Justice Gray said : 

"A court of chancery cannot decree spécifie performance of an agreement 
to convey property vchlch ias no existence, or to which the défendant has 
no title. A bill by vendee agalnst vendor for spécifie performance, which 
does jpot show any title In the défendant, Is bad on demurrer. And If it 
appears, by the blU or otherwise, that the want of title (even If caused 
by ihe defendant's own act, as by his conveyance to a bona flde purehaser) 
was linown to tbe plaintift ât the time of beginning the suit, the bill will 
not be retained for assessment of damages, but must be dismissed, and the 
plaintiff left to hlsremedy at faw. * * * As the patent, upon theplaln- 
tiffs own showing, conferred no title or right upon the défendant, a court 
of equity will not order him to assign it to the plaintifC; not only because 
that would be to decree a conveyance of property tn which the défendant 
has and can confçr no title, but also because Its only possible value or use 
to the plaintiff wçùld be to enable him to impose upon the publie by assert- 
ing rlghts under à yold patent," 

Upon the complainant'g case as it stands there can be no decree for 
spécifie performance under the contract, for the défendant has made 
no "inventions or improvements" which are covered by the contract. 
What this bill really séeks is to hâve the court déclare that the défend- 
ant, under his contract, has no right to set up a claim to an invention 
for a candy-piilling ihàchine which was invented by the complainant; 
or to hâve the court détet-mine in this suit the question of priority of 
invention. That question is now properly before the patent office for 



NATIONAL PHONOGEAPH CO. V. FLETCHER. 149 

adjudication in the interférence proceedings. If it should be deter- 
mined in those proceedings that the complainant was the prior inventer 
of the candy-pulling machine, this bill falls, for the reason that the de- 
fendant has made no invention, and there ig nothing to assign under 
the contract. On the other hand, if it should be determined in those 
proceedings that the défendant was the prior inventor, it would then 
be time for the complainant to bring a bill for spécifie performance 
under the contract. The présent bill, to say the least, is prematurely 
brought, and must be dismissed. 

The défendant has filed a cross-bill asking that the agreement be 
adjudged invalid, and that it be delivered into court and canceled. 
It is not contended that the agreement was obtained by fraud or mis- 
representation, but it is said that it belongs to that class of unconscion- 
able contracts which a court of equity will not enforce. I am not satis- 
fîed that the contract is absolutely void as against public policy. 
Whether it belongs to that class of contracts the spécifie performance 
of which a court of equity will not enforce can be determined when 
such an issue is presented upon a proper bill. 

A decree may be entered dismissing the bill and cross-bill ; neither 
party to recover costs. 



NATIONAL PHONOGEAPH CJO. v. FLETCHER. 

(Circuit Court, E. D. New York. June 9, 1902.) 

1. Patents— Isfringement—Salb op Parts op Combination. 

One who solicits and obtains, from dealers, machines tlie parts of 
which are covered by patents, and which are not in need of repairs, 
for the purpose of incorporating thereln certain Improvements of his 
own, and then returning them, and in doing so reproduces éléments 
of the combination specifically covered by a patent, Infringes such patent. 

S. Samb — Rbconstructick op Patbnted Dbttce por 8alb. 

A patent covering a combination of parts in a machine is Infringed 
by one who, in concert with dealers in such machines, talies the same, 
and reconstructs them, substituting new parts for some of those of 
the patent, changing others, and uslng some of the old parts in new 
relations, and then returns the machine to the dealer to be sold as that 
of the patentée. 

8, Bame— Phonoqkaph Reproducbrs. 

The Edison patents. Nos. 397,280 and 430,278, relating to phonograph 
reproducers, Tield infringed; No. 484,584, to the same inventor, also 
covering spécifie parts of such producers, lield not infringed. 

In Equity. Suit for infringement of letters patent No. 397,280, 
issued February S, 1889, to Thomas A. Edison, for a phonograph 
recorder and reproducer, No. 430,278, issued June 17, 1890, to the 
same inventor, for a phonograph, and No. 484,584, issued October 
18, 1892, to the same inventor, for a phonograph reproducer. On 
final hearing. 

Dyer, Edmonds & Dyer, for complainant. 
Seabury C. Mastick, for défendant, 

THOMAS, District Judge. The complainant owns three patents 
covering reproducers used in the Edison phonograph. The défend- 
ant, by circulars, requested owners to send their Edison reproducers. 
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and proinîsed to return them so improved that they would better per- 
forai; thiéir functioiis. The évidence does not show that the repro- 
duCéi-fe received by the défendant needed repair, although it is inf ér- 
able that they had been used. Of 1,500 changed, nearly ail came 
frorti oné or two dealeirs in phonographs and parts thereof . A f ew 
wére • teceived from individual sources. Hence the défendant did 
not bay OT- sell reprodùceTS in the usual way, but, for the purpose of 
their allegsed nicer opération, added labor and material to those 
owned by others, and for this he was paid. There is no direct évi- 
dence that, the reproducers refashioned by défendant thereby re- 
ceived increased life or strength. Evéry reproducer was sold pri- 
marily by the complainant; each purchaser paid the complainant a 
proper tribute. There is no direct évidence that the defendant's 
traffic has to this time diminished the complainant's sales in number 
or anîiount. What, then, did the défendant? He added his improve- 
ment iwherçver owners of reproducers would permit hirti so to do, and, 
save ih afew instances, returned them to dealers. What did he cus- 
tomarily do in the way of changing the reproducer? 

The complainant's and defendant's reproducers are shown in the 
following figures : 

jSHison Reproducer 




J^etcher H^roducer" 
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The parts in détail are as follows: i, the body ring; 2, the 
clamping or screw ring; 3, the tube plate; 4, the diaphragm; 5, 
the weight; 6, the wèîght hinge; 7, the limiting screw; 8, the 
sapphire arm; 9, the arm pivot; 10, the sapphire; 11, the cross- 
head; 12, the link. Of thèse, the only parts covered by any of the 
combination claims are : 4, the diaphragm ; 5, the weight ; 6, the 
weight hinge; 7, the Hmiting screw for holding the weight in place; 
8, the sapphire arm; 9, the arm pivot; 10, the sapphire; ir, the 
crosshead; 12, the link. The last five cdnstitute the reproducing 
point, and means for Connecting the same to the diaphragm, so as to 
permit independent and latéral movement of the reproducing point. 
Some of thèse parts are not specifically stated in the claims, but are 
described in the spécification, or illustrated diagrammatically. 

Patent No. 397,280 covers a combination of the parts above stat- 
ed, but ail the parts fall under the gênerai classification of a dia- 
phragm, a weight or retarding device, the hinge connection between 
the weight and the rim of the frame, a reproducing point, and means 
for Connecting the reproducing point with the diaphragm so as to 
permit independent and latéral movement of the reproducing point. 

Patent No. 430,278 is thus described in the letters : 

"This Invention relates to the recording and reproducing points of the 
phonograph, and has for Its objects such an improvement In the form and 
construction of such devices, and in the manner of arranging and supportlng 
the same, as, in the flrst place, to materlally improve the character of the 
sounds produced by the instrument, so as to make them more accurately re- 
produce the sound vibrations communlcated to the recorder than has hereto- 
fore been found possible; secondly, to make the instrument of a less délicate 
character, and more readily manipulated and adjusted by Inexperienced per- 
sons; and, thirdly, to enable the recording point to be used for a longer period 
of time without having to be sharpened or reground or replaced by another." 

No. 9 of thèse claims provides for the combination of a recording 
or reproducing point having a shank or extension, and a sleeve for 
holding the same; No. 11, for a reproducing point whose bearing 
surface is the surface of a portion of a sphère; No. 12, for a spher- 
ical reproducing point; Nq. 15, for a reproducing point pivoted so 
as to hâve a latéral movement in connection with a weight bearing 
thereon ; No. 16, for a reproducing point having a bearing surface, 
which is the surface of a portion of a sphère, and pivoted so as to 
hâve a latéral movement, in combination with a weight bearing there- 
on; No. 17, the same as No. 16, without mention of the weight; No. 
18, for a laterally rocking, spherical> reproducing point, in combi- 
nation with a weight bearing thereon ; No. 20, for the combination 
of the reproducing point, the lever carrying the same and connected 
with the diaphragm, the hiiiged plate, and the hinge connection be- 
tween the said lever and said plate; No. 22, for a recording point 
having a cylindrical head provided with a cutting edge and a shank 
or extension; No. 29, for the combination of a diaphragm, a lever 
connected therewith, a sleeve carried by said lever, and a recording 
or reproducing point removably held in said sleeve. 

Counsel for défendant states, after citing patent No. 430,278: 

"It therefore appears that the ball-shaped or spherical reproducing point Is 
the essentiel part or élément of the device set forth In patent No. 430,278, the 
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seconâary, teletoentis or parts belng the iiieans of mountlng the point on the 
lever ap4;<;^e,)aneàns'0f supportlng the lever, so that it bas a slight movenient 
làteràBy pOpe record, That'this.conclusloa is correct Is rèàdlly showii by a 
perusâl oftKè patent and by the statement of the Inventer [page 1, Une 9]: 
This inveùtloB relates to the recordlng and reproducing points of the phono- 
graphe'" 

Patent Nô. 484,584 prbvides for improvement in phonograph re- 
prodticers, as foUows: Claim i. The combination, in a phonograph, 
with a photiograph blahk.of wax-like inatèrial, of a jewel reproducer. 
Claim ai The combination, with a phonogram blank, of a rounded 
jewel ireprodlicer. Claim 3. For a reproducer or bearing point for 
phonographs, consisting of a jewel nôt affected by chemicals, or 
chemicàl action, of the wax-like material of the phonogram blank. 
This patèpt does not seem to be infringed, as the part was in every 
instance suppliéd primarily by the complainant. 

With .Such survey ôf the parts of the several patents, the defend- 
ant's changes in the same may be tonsidered. 4, diaphragm. The 
diaphragrti prôper is retained, but its associated tube plate is chan- 
ged. The Edison tube plate (not an élément in the patented com- 
bination) ïs' flat, arid is dose to thé glass, with a large opening at the 
center, while Fletcheî''s tube is made With a space or sound chamber 
at the bottom of the central opening, where is placed a plate or res- 
onâtor iiyitti'openings at the outer edge, which improves the volume 
and tdiié pf soiinds, as défendant clainis. Such plate is inscribed, 
"The ^Fïetcher, Pat. Applied For." s,' the weight. The original 
plate is retained except in 25 instances, where recorders from the 
Edison phonograph wère substituted, as shown in Fletcher's repro- 
ducer ïfs^.;!-' The weight has a slôt for a différent kind of lever or 
arm for eaFrying the sapphire point, and aiso is given a larger bush- 
ing to engage the head of the limiting screw, so as to permit of 
greater riiovement, and is attached by a hinge essentially différent. 
6, the weight hinge, obviously, is of a différent type, and has, as 
claimed, à lifetter action. 7, the limiting screw is renewed, and in 
its bu&hirig permits greater movefnent of the weight. 8, sapphire 
arm discardéd, alid anothér sùbsfîtutèd. The défendant testified: 
"I place in tWs Slot [in the weight] my sapphir.e arm, which has a 
double-poin'téd piti runhitig''through one ènd of it; thèse points are 
hëld in position by the bushings 'which are placed in the groove." 
9, . arm pivot. Edison's discafded, and another substituted. 10, 
the sapphire retained, and placed in the substituted sapphire arm. 
lï, thé croSsheâd. ÉdiëtJti's' discarded, and Fletcher's substituted. 
Î2, the lihk; Fletcher's Ijftk substituted. 

From ihis it àppears, thât thé onl^ parts retained are thé dia- 
phragitti, the wteight, and the sapphire point; that the diaphragm is 
associated Avith à tube plate .différent in form; that the weight is 
held by a différent hinge artd limiting screw, and has a différent 
bushing and.Slot; that the other parts of the combination are ail 
substituted, and made from new material, and after différent designs, 
but in every case within some of the patents. Froni the foregoing it 
is obsérvéd that there isriobccasiôn for repairs, and hence the law 
relating to that subject has no spécifie application. The défendant 
receives repf oducers, usually from dealers, for the purpbse of return- 
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ing them with his improvements. Therefore, the question is wheth- 
€r a person may receive reproddcers needing no repairs, place his 
improvement thereon, and return (i) with a substitution, change, or 
change of relation, of every part; (2) with a specifically patented part 
of the combination reproduced and readjusted. As to the renewal 
of the patented parts, there is no doubt of infringement, in view of 
the décisions. Davis Electrical Works v. Edison Electric Light Co., 
8 C. C. A. 615, 60 Fed. 276; Aiken v. Print Works, 2 CliflE. 435, Fed. 
Cas. No. 113. In Morgan Envelope Co. v. Albany Perforated Wrap- 
ping Paper Co., 152 U. S. 433, 14 Sup. Ct. 631, 38 L. Ed. 500, it was 
stated with référence to the manufacture and sale of a single élément 
of a combination, with intent that it should be unite.d to the other 
éléments so as to complète the combination: "Of course, if the 
product itself is the subject of a valid patent, it would be an infringe- 
ment of that patent to purchase such product of another than the 
patentée." This rule h^s been recognized even in cases where in- 
fringement has not been decreed. Wilson v. Simpson, 9 How. 123, 
13 L. Ed. 66. This phase of the case requires no further discussion; 
hehce, the first finding is that the défendant, by creating anew the 
reproducing point, and means for Connecting it with the diaphragm, 
violâtes patent No. 430,278. No effort was made by the défendant 
to show that any particular claim alleged to be infringed was not, 
but the geheral contention was that no part of the patent was in- 
fringed. AU the claims pointed out seem to be infringed, and it will 
be so adjudged. 

The final inquiry relates to the infringement of patent No. 397,280, 
which covers the combination of parts. The modification, substi- 
tution, and change of relation of parts, passes the limit of allowable 
repairs. Reproduction, not restoration, is intended, for there is no 
occasion for restoration. Every vital part except the sapphire, dia- 
phragm and weight is renewed, but the weight is the same only in its 
material ; the sapphire is reset in an entirely new arm, whose detailed 
parts are unlike the original, and the diaphragm is associated with a 
tube plate quite dissimilar to that of Edison. If the défense were the 
right to repair, it could not be maintained, for no one acquainted 
with the appearance of the Edison reproducer could easily discover 
it in Fletcher's reproducer. Viewed superficially or critically, récog- 
nition is confused, if it does not absolutely fail. The reproducer is 
a délicate instrument adapted to the successful opération of a novel 
machine. The inventer has received the privilège of selling and 
having his machine used. The defendant's broad claim is that he may 
take thèse reproducers, with ail their parts, and refashion or reas- 
sociate the parts, so that his création and that of Edison are blended, 
and concert with dealers for their sale as Edison's genuine device ; 
that is, the défendant claims the right to gather up ail of the com- 
plainant's output, recast the same, subtract what he will, add his 
own parts, good or bad, and put afloat again as the patented prod- 
uct, simply because he uses some of the original parts, each in it- 
self unçhanged. If patented machines may be refashion«d to suit 
every skilled or unskilled improver, and marketed as originals with 
"Fletcher's Improvement," the inventor is at the disadvantage of 
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having iiutaberless coadjutors, whosie association he does not in- 
vite, àtid whose improvemerit may liiâir the action, merit, or famé oî 
the original device. Théimprover obtains the benefit of the patent 
withouè retuming, it mây be, equal benefit> and the inventor's goods 
are on the market in any and every forra, good and bad. The whole 
suggestion seems vicions and unconscionable. 

There is nothing in thë law f elating to repairs, as stated in Machin- 
ery Co. v. Jackson, 50 Ci. C. A. 159, it2 Fed. 146; Thomson-Hous- 
ton Electtic Co. v. Kelsey Electric Ry.Spècialty Co,, 22 C. C- A. i, 75 
Fed. 1005, and kindred cas'est, that jtfstifies such use of the patented ar- 
ticle. It is true that in Chaffee v. B'élting Co., 22 How, 217-223, 16 L. 
Ed. 240, the court states that a purchasef "may repair it or improve 
upôn it, as he pleases, in the Same manner as if dealing with property 
of any ôther kind." This décision goes no farthet than this; that 
an indryidual owner may do what he will with a patented machine 
or article which is his property. If it be a patent medicine, he may 
combine it with other substance, and use it, thus improved, for his 
own peculiar purposes. The experiment is at his own péril. But 
if he advertise it for sale, âfter Such dilution, as tfiè inventor's medi- 
cine with improvements, qt turn it ûver to jobbers for sale, he may 
be destroyjng the merit of a patented article, and substituting some- 
thing of his own compoundirtg, What a nian may do for his own use, 
with property made pursuaPt to a patent;, is not what hei may do for 
the purpose of seîling as ànother's patented article* Hence, it is 
considered that the defendant's traffic involves placing Edison's re- 
producers pn the market hamperéd with alleged improvements which 
may discrédit, Ed.ison's invention, and thereby injure complainant's 
business, which improvements conceal or obliterate the identity of 
the original tepfçducer. In thèir physical being and fashioning of 
parts, the Edision reproduciers are not "Fletcherized" reproducers, as 
the défendant terms themi when improved, and the complainant is 
entitled to a decree protecting it from a reproduction of its patented 
articles under the peculiar and harmfùl conditions stated. 



A. B. DICK CO. V. POMHROY DTJPMCATOR 00. et al. 
(Circuit Court, D. New Jersey. March 27, 1894.) 

1. Patents— StTîT von lNFBiNa?iMENT— PreliminAry Injunction. 

Where the raltdlty of a patent hag been sustalned In one suit as 
agalnst a plea of anticipation by a t)rlor patent, the same issue presented 
by a défendant in a subséquent suit for Its infringement, in the same 
court, will not be considered on an application for a preliminary injunc- 
tlon, although défendant claims to hâve newly dlscovered évidence 
thereon. 

2. Samb— Infringement— Stbncil Shebts. 

The Broderlck patent, No. 377,706, for Improvements ta prepared sheets 
for stencils, held infringsd, on a motion for a preliminary injunctlon. 

In Equity. Suit for infringement of letters patent No. 377,706, 
issued to /ohn Broderick February 7, 1888, for improvements in sten- 
cil sheets. On motion for preliminary injunction. 
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D. H. Driscoll, for complainant. 
J. D. Gallagher, for défendant, 

GREEN, District Judge. This matter cornes before the court on a 
motion for a preliminary injunction. The bill of complaint allèges that 
the défendants are infringing letters patent No. 377,706, granted to 
John Broderick February 7, 1888, for improvements in prepared sheets 
for stencils, which letters patent had been duly assigned to the com- 
plainant, who is now the sole owner thereof. The validity of thèse 
letters patent was established in this court by a decree made the ist 
day of August, 1893, in a suit in which the said A. B. Dick Company 
was complainant, and one William G. Fuerth was the défendant. 57 
Fed. 834. In the opinion of the court in that case a stencil made by 
the combination of an exceedingly porous paper, having however 
tough fibers, such as the Japanese dental paper, or Yoshino, with a 
coating of wax of such consistency that its particles would readily flow 
or move upon each other under pressure, was novel in the art, and evi- 
denced invention. The testimony in that case clearly established the 
fact that what was called a "soft wax" was first used as a coating for 
stencils by Broderick; that theretofore the coating commonly used 
had been a hard, brittle wax, which, when put under pressure, or eut 
or broken away in the manufacture of the stencil, broke or ruptured, or 
carried with it the fibers of the underlying sheet upon which it had 
been spread. Hence arosé the difïiculty of making clear and distinct 
certain loop letters, so called. This was entirely avoided by Brod- 
erick's use of a soft wax as a coating. And as has been said, he was 
the fîrst to sélect, particularize, and use such a wax for such a purpose. 
It was further said by the court in A. B. Dick Co. v. Fuerth that the 
wax used by Broderick was called a "soft wax" because its particles 
flowed upon each other and moved readily and easily under slight 
pressure. The criterion of softness of wax, as distinguished from 
hardness of wax, is to be found in the capability of the easy displace- 
ment of its particles. If such easiness of displacement characterizes 
the substance, it is essentially soft. The défendants in the présent 
case are making a stencil in ail respects practically similar to the stencil 
protected by the Broderick patent, save that for the coating of the 
stencil sheet they use a wax whose fusion point is 165° F. And their 
insistment is that as Broderick described the wax he uses, preferably, 
as having a fusion point of 120° F., it follows that the wax they use is 
much harder, and not within the limitations of his letters patent. But 
the fusion point of the wax used is not the test of hardness. The true 
test is, will its particles move readily under slight pressure. If so, it 
is "soft." That the wax used by the défendants has this characteristic 
of softness cannot be denied. The fact that the stencil made by them' 
is a perfect stencil proves it. And although the wax with which they 
coat their basic sheets may be différent in composition from that used 
by the complainant, yet none the less is it a "soft" waxy or gummy 
coating, within the terms of Broderick's patent. 

In the case of A. B. Dick Co. v. Fuerth, the défendant, inter alia, 
claimed that the Broderick patent was anticipated by letters patent 
granted to one Nickerson May 27, 1879, and numbered 215,833. This 
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patent was duly considered by the court, and the contention of the dé- 
fendant was not sustained. The présent défendants insist that they 
hâve discovered new testimony bearing upon the Nickerson patent and 
its praSIkal" opération, which they should be permitted to lay before 
the court before the pending motion is determined. An outline of the 
proposed testimony has been given in the affidavits submitted by the 
défendants. I do not thihk it proper to discuss hère the probable or 
possible effect of this testimony. It must not be overlooked that the 
complàinant's patent has once been sustained by this court when di- 
rectly ai«l;agonizéd by the Nickerson patent. If it shall àppear to be 
propet ûtidér any circumstances to admit such new évidence when 
oflfered, the défense raised thereby should rightly be relegated to the 
final hearing. A very serions question must fîrst be settled, which 
coneerns the right of the présent défendants to interpose a défense of 
the character which they hovir seek to make. And thiis question arises 
from this State of facts : Shortly after the commencement of the suit 
of Dick V. Fuerth, the défendants organized a corporation known as 
the Redding Ink & Duplicator Company (he being one of the incor- 
porators), which took over ail the business of Fuerth, and continued 
it for somè time. While that suit was pending in this court, and some 
time iii i8gi, the corporate name of this company was changed to that 
of Pomeroy Duplicator Company. This corporation under this new 
name is one of the présent défendants. Qf the last-mentioned com- 
pany, Charles T. Pomeroy and Eltweed Pomeroy, two of the présent 
défendants, are stockholders and directors. It is in évidence that the 
Pomeroy Duplicator Company, or the Messrs. Pomeroy individually, 
contributed to the expenses of the défense in the Fuerth Case. The 
question therefore arises, are they not ail privies ? And if so, are not 
the présent défendants estopped from raising any défense save that of 
noninfringement ? It is unnecessary to décide this now. It will more 
properly come before the court when thé évidence proposed is ac- 
tually presented. 
The motion for injunction pendente lite is granted. 



UNITED STATES V, KIMBAI/li 

UNITED STATES v. KIMBALL et al. (two cases). 

(Circuit Court, S. D. New York. March 7, 1902.) 

(Nos. 1-3.) 

1. WlTNESBES— APFBARANCE BEPORE GRAND JtJRT— PRIVILEGE. 

Code O. Proc. N. Y. § 393, declarlng that the défendant In ail cases 
may testlf y as a wltness l'i hls own behalf, but his neglect or refusai 
to testlfy does not create any presumption against him, applies only 
to "défendants," or persons against whom a charge has been brought, 
ànd Is not the ^ame as the constitutlonal provision declarlng that no 
person shall be compelled to te&tlfy agahist hlmself, which provision 
ineludes. not only défendants, but ail witnesses. 

2. Samb— lNDiOTJiiENt<— Use of Evidence. 

Where an investigation before a grand Jury is In progress for tlie 
purpoae of ascertaining whetlier a crime lias been committed, not 
based on any complaint or fortnal accusation, évidence given in such 
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Investigation by persons subsequently Indicted Is not nsed elsewhere, 
in violation of Rev. St. U. S. § 860, dedaring that any évidence volun- 
tarily given by a witness cannot be used against iiim In any criminal 
prosecution. 
8. Same. 

Tliat a person subsequently indicted was subpœnaed before the grand 
jury and compelled to take the usual oath was not an infringement of 
bis constltutional right not to testify against himself ; he not being able 
to clabn bis constltutional privilège until he had been sworn as a wit- 
ness. 

4 SAMB— COMP0LSION. 

Where défendants were subpœnaed to appear before a grand Jury and 
testify in an investigation concerning matters in which they were the 
principal actors, and before any complalnt or accusation had been 
brought against them, and before appearing had tlme to consult coun- 
sel, and on appearing stated that they were desirous of an opportunity 
to testify, and made no claim of their eonstitutlonal privllej^e to re- 
frain from testlfylng, they were not "compelled" to testify, wlthin the 
constltutional prohibition declaring that no person shall be compelled 
to testify against himself, so as to Invalldate an Indictment subse- 
quently found on évidence disclosed. 

6. Samb. 

Where a witness, on appearing before a fédéral grand jury In re- 
sponse to a subpœna, stated that he had been advised not to answer 
any questions in regard to the subject under Investigation, on the 
ground that bis answers might tend to incrimlnate hlm, and he was 
thereupon fuUy informed that he could not be so compelled to testify, 
and he contlnued to answer questions or not, aceording to hls free will, 
he could not thereafter clalm, on a motion to quash an indictment 
against hlm, that bis constltutional privilège was violated. 

Henry L. Burnett, U. S. Atty., and Ernest E. Baldwin, Asst. U. 
S. Atty. 

Hoadley, Lauterbach & Johnson and Edward Lauterbach, for de- 
fendant Kimball. 

Underwood, Van Vorst, Rosen & Hoyt (William M. K. Olcott 
and Frederick B. Van Vorst, of counsel), for défendant Poor. 

Lorenzo Semple, for défendant Rose. 

THOMAS, District Judge. The indictment in action No. i char- 
ges in several counts that Kimball, while président of the Seventh 
National Bank in the city of New York, to évade the provisions of 
section 5208 of the Revised Statutes of the United States, resorted 
to a certain device, pursuant to which he certified and caused to be 
certified certain checks drawn upon the bank by the firm of Henry 
Marquand & Co. (consisting of Henry Marquand and the défendant 
Poor), at times when such company did not hâve on deposit with 
the bank an amount of money equal to the araount specified in the 
checks, in violation of such section, as amended by section 13, Act 
Cong. July 12, 1882 (i Supp. Rev. St. p. 357). The indictment in 
action No. 2 charges a conspiracy between Kimball and Poor to 
commit an offense against the United States by a violation of such 
statute, in and by the certification of checks of Marquand & Co., 
and that pursuant to such conspiracy Poor drew checks at several 
times stated and Kimball certified the same. The indictment in 
action No. 3 charges that Kimball, while président, and Rose, while 
paying teller, of such bank, unlawfully certified checks of Marquand 
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& Go.j at several times stated, in violation of such statute; the lat- 
ter éicecating the certification under the direction of the former. 
The dèfèildants moved in the fîrst instance to inspect thé rriinutes 
of the grand jury, that they might base thereon a motion to quash 
the indictments. The défendants brought on the second motion at 
the suggestion of the court, and it has been heard in connection 
with the|firét motion. The motions, at the time of submission, were 
based upoh affidavits of the moving parties; but since the matter 
has been under considération the sténographie minutes containing 
the examination of Rose hâve been ,added to the record by order 
of thë court. The United States has ofïered no évidence beyond 
the affidavit, of the United States attorney, stating the rhere fact that 
17 witnèsges were subpœnaed and testified before the grand jury. 

In the summer of 1901, the Seventh National Bank, theretofore 
doing business in the City of New York, failed, and the grand jury 
undertook an investigation of its previous transactions, with the ob- 
vious purpose of discovering whether its afïairs had been conducted 
lawfully. It is inferable that this inquiry was initiated without com- 
plaint or knowledge that any given person had committed an oiifense 
that aidéd the failure, and the subpôenas issued to the witnesses, in- 
cluding the défendants, wére in the form served upbn Kirnball. This 
was the usual subpœna commanding the proposed witness to appear 
before the grand jury, at a time and place designated, "to testify ail 
and ever3fthing which you may know concerning the matter of the 
failure of thé Seventh National Bank of New York City, on the 
part of the said United States ; and this you are not to omit, under 
the penalty of two hundred and fifty dollars." Kimball complied with 
this summons, and appeared before the grand jury at the appointed 
time and on one or two subséquent dates. 

From the àfiîdavits of the three défendants and the United States 
attorney, the facts, so faras ascertaihable frorti them, may be sum- 
marized as follows : (i) The défendants, being 3 of 17 witnesses 
summoned and testifying, knowing that the failure of the Seventh 
National Bank was under investigation, but not that indictments 
were contemplated against them, each gave évidence relating to 
checks drawn in the name of Marquand & Co., by the hand of Poor, 
upon the bank of which Kimball was président and Rose the paying 
teller. (2) Each défendant had opportunity to take légal advice, — 
Kimball, if not before he began his évidence, atleast before he com- 
pleted it upon a subséquent day or days ; Poor between July 25th 
and 30th, and especially on the 25tk;day of July, when he appeared 
at the United States attorney 's office, accompanied by his counsel, 
and asked for an adjournment to meet several lawyers and pthers 
respecting the affairs of Marquand & Co.;; and Rose before he tes- 
tified, inasmuch as he announced that he had been advised by coun- 
sel. (3) Kimball was advised by the Uiiited States attorney that he 
was at liberty to refuse to answer any question, and that whatever 
he said would not beused against him elsewhere, to which he re- 
plied that he would be glad to hâve the opportunity of explaining 
anything which occurred in relation to the matters of the bank, and 
thereupon gave his évidence, although he states that he believed 
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that a refusai to answer questions might be construed by the grand 
jurors as évidence that there had been wrongs committed by him, 
but that, having been compelled to appear, and being in the jury 
room, he felt constrained and compelled to answer such questions 
as were asked of him, and that the district attorney discussed with 
him, before the grand jury, his right to do certain things, some of 
wKich were made the subject of the indictments. Poor was not so 
advised by the United States attorney, but raised no objection to 
giving his évidence. Rose, upon being asked a question at some 
stage of the exaraination, objected to answering the question upon 
the ground that it might tend to incriminate him, but, upon being 
advised by the United States attorney that it was his right to re- 
fuse to answer questions that tended to incriminate him, but that 
the question asked did not tend to incriminate him, and that he could 
be compelled to answer the same, the défendant did answer it, and 
gave his. other évidence without objection, not being able to dis- 
tinguish between questions whose answers would, and those that 
would not, incriminate him. This évidence of Rose is modified de- 
cidedly by the minutes of his évidence hereafter discussed. (4) Ail 
the défendants state that, had they supposed or been advised that 
statements made by them would or could be considered against them 
by the grand jury, and were intended to be so used, they would 
hâve declined to submit to the examination, or at least to a part 
thereof. Hence it appears from such afifîdavits that each of the de- 
fendants, — ^two of them, Poor and Rose, shown to hâve had coun- 
sel before appearing, — knowing the occasion and nature of the in- 
quiry and his relation to the checks, gave évidence; that Kimball 
was advised of his privilège by the United States attorney, and de- 
clined to avail himself of it; that Poor was not so advised by him, 
and that Rose was so advised, and decHned to answer one question, 
but finally answered it, upon being told that the answer could not 
incriminate him and that he could be compelled to answer; and 
that certain of the évidence given by each witness (for the présent 
this statement will be left applicable to Rose) was relevant and ma- 
terial to the subject-matter of the indictment. It will further be 
observed that none of the défendants states that he had not the 
benefit of counsel before going before the grand jury. 

In the course of their argument the défendants evolved thèse 
propositions: (i) That an obeyed summons to the défendants to 
appear before the grand jury, and conséquent évidence touching 
matters thereafter charged in an indictment against them, violated 
the constitutional provision that no person "shall be compelled in 
any criminal case to be a witness against himself," and that in the 
case of Rose the compulsion was aggravated by the insistence of 
the United States attorney that he should answer, after he had ob- 
jected to a certain question. (2) That merely subpœnaing the de- 
fendants before the grand jury, and requesting them to testify, vio- 
lated their right to choose whether they would give évidence in a 
proceeding wherein they were charged as défendants ; that is, an 
indictment found by a grand jury is illégal, if the person charged 
in it attended pursuant to a subpœna, and gave or refused to give 
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évidence touchîngits subject-matter. (3) That under section 860 of 
thèj Révised Statutes teèîr évidence was improp^erly used against 
thète in finding the indictthents. 

Ppr çonvenience the second and third propositions miay be first 
considèred. The competency of a défendant, in à criminal case in 
New York, to testify therein, is now stated in section 393 of the 
Code bf Crimiriaî Procédure : 

"The idôfendant in ail cases may tèstify às a wltness îii his own behalf, 
but hls ïïèglèct or rêf usaJ to testify dœs not create any presumptlon against 
hîûi." 

The laiw of thè statè has removed the disability of a défendant in a 
criminàî, case to testify, and permits him to stand mute or to testify 
as he wills, and protects his choice from any suggestion of the prose- 
cuting party, as well as unfavorable inference by the jury. No right 
of this nature springs from the constitution. Such a défendant could 
not, before the statute, be asked tô take the witness stand, because, 
on account of his status, he could not be a witness voluntarily or com- 
pulsorily ; and thé disability now continues, unless of his owrt motion 
he elect to remove it. To demand or to request that he shall be 
sworn is an attempt to choose for him, which constrains his accept- 
ance and Cberces him to make public choice in the présence of the 
jury. This would be misconduct on the part of the prosecution, in- 
tendéd and calculated to harm the défendant, disturb his free choice, 
and préjudice the jury in the case of declihation. This protection re- 
lates sblely to a défendant. But a pérson cannot be regarded as a 
défendant, so as to render him such an incompétent witness, until 
some procéss is directed against him (U. S. v. Brown, i Sawy. 531, 
Ped. Cas. No. 14,671; see, also, U. S. v. Reed, 2 Blatchf. 435, Fed. 
Cas. No. 16,134) ; that is, until he is selected by some judicial method 
as a subject of accusation. Then he is exempt from a request in the 
présence of the jury to give évidence in the immédiate proceeding. 
This immunity does not flow frorh the constitution, but the law of the 
State. The constitutional provision is not directed to défendants, but 
îs a common shield for ail persons summoned as witnesses. It is 
for the protection of witnesses, irrespective of their relation to thé 
proceeding. The constitution includës persons who are défendants, 
so far as they belong to the wholé class of compétent witnesses 
(Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. 
Ed. 1 1 10) ; but at the time of the adoption of the provision the class 
known as "défendants" was under disability, and hence could not 
hâve been contemplated. It may not be considered that the consti- 
tution intended to protect persons having the status of défendants 
from giving évidence agàihst themsélves, when, thé law forbade them 
ftom being witnesses, at ail. But when the disability was removed 
they came within its protection, not because they were défendants, 
but because they might be witnesses. Moreover, when a défendant 
is protected by the state statute from being called, and yet offers 
himself as a witness in his own behalf, he cannot claim the protection 
of the constitution as to the charge involved, while, if he be a mère 
witness, and'Unrélated as défendant to the proceeding, he may end 
his évidence whenever it guiltily connects him even with the immedi- 
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ate offense undef investigation. The présent parties stood in no such 
relation to the proceeding, nor would they, if they had gone unsub- 
pœnaed before the grand jury. They could object when and where 
they would to incriminating évidence. But this statement of the 
relation of the constitutional provision to a défendant should not be 
misunderstood. A person , charged as a défendant may be in such 
condition of duress that the court may infer that he was "com- 
pelled," as the word is used in the constitution^ from the very fact 
that he is brought before the jury and thereupon gives évidence; 
that is, compulsion may be presumed from the circumstances, but not 
from his mère technical relation as défendant. 

What is illustrated by the discussion to this point is: (i) That 
summoning a person, a défendant, before a jury, and asking him 
to answer, is not per se a violation of the constitution, but at most of 
the law of the state; (2) that, if he thereupon give évidence, his 
mère status as a défendant does not présume a violation of the 
constitution, for non constat he may give évidence in his own favor, 
or he may, if he wish, give évidence against himself, as in the case of 
an accomplice who becomes a witness for the government; (3) but 
compulsion in certain cases may be presumed, not from the légal 
status, but from the duress into which that status has brought him, 
as will appear later. But the présent défendants had not yet become 
such when they gave their évidence. The proceeding of the grand 
jury was an investigation. This is suggested, not for the purpose 
of showing that it was not a criminal case within the meaning of the 
constitution, but (i) to aid the conclusion that the witnesses (the 
présent défendants) were not then défendants, so as to be protected 
by the law of the state from being called ; (2) to illustrate that they 
did not stand in such technical or practical relation to the procédure 
that summoning them and accepting their évidence could be re- 
garded, even in the most extrême view, as compelling persons in fact, 
even if not technically charged, to give évidence against themselves ; 
(3) to illustrate that section 860 of the United States Revised Stat- 
utes has not been violated. 

An important national bank had failed, and the cause did not appear. 
No person could be brought before a magistrate, because no one 
was accused, and, so far as appears, no one was known or suspected, 
nor had it been ascertained whether the failure arose from criminal 
acts or the misfortunes of business. The investigation was intended 
to discover facts, and détermine whether such facts showed that an 
ofifense had probably been committed. The proceeding was mère 
investigation, directed to discovery, not aimed at spécifie individuals. 
But, as the défendants show by pertinent authority, upon the évi- 
dence taken at any and ail times before it, a grand jury may sélect 
probable offenders and fînd indictments against them. People v. 
Rutherford, 47 App. Div. 209, 62 N. Y. Supp. 224 ; People v. Northey, 
^7 Cal. 627, 19 Pac. 865, 20 Pac. 129. So repeated indictments 
may be found on the same évidence against the same persons. 
State V. Clapper, 59 lowa, 279, 13 N. W. 294; State v. Andrews, 35 
Or. 388, 58 Pac. 765; Hampton v. State, 67 Ark. 266, 54 S. W. 
746; State V. Peterson, 61 Minn. 73, 63 N. W. 171, 28 L. R. A. 324; 
117 F.— 11 
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Cfëek V.' State, 24 Ind. 151, 156. The évidence elîcited on a charge 
ag^riât one person could be used to indict another. State v. Beebe, 
17 Minii. 241 (GiL 218). The évidence is not taken with such 
foirtnklity that, when an indictment is found, the évidence has fulfiUed 
itis ientirë use. After évidence has been taken in an investigation, 
afld the jury votes tipon the question whether this shows that A. 
hàs pirdbably comniiitted an offehse> its vote is taken in the same 
proceeding, and the évidence taken ià not used elsewhere, within 
section 860 of the Revised Statutés of the United States. The de- 
fendailts' position that, if the preséht défendants were îlot such dur- 
ing the investigation, they became later spécifie subjects of considéra- 
tion, and that the évidence taken during the gênerai investigation 
could nbtiunder section 860, be used to indict them, is untenable. 
They did net becomè défendants in the matter bèfore the grand 
jury until the iridictment was found, and the évidence taken prior to 
such indictinent was at ail times a part of the same proceeding. Had 
they beën arrested upoh warrant issued by a court or commissioner, 
they would hâve been defetidants under that warrant, and, had they 
been held under any légal process, they might hâve been regarded as 
such. But that a perëôn ribt even the subject of a complaint is a 
défendant îs the nierest chimera. 

Retumingi now, to the first gênerai proposition, above stated, for 
which the défendants contend, it will be found that the défendants 
seek in effect to establish that under the constitutibnal provision no 
person, except upon his own request, is a compétent witness before 
a grand jury touching matters made the subject of an indictment 
against hittl by such grand jury; that is, an indictment found by 
a grand jury is illégal, if the person charged in it attended before 
the grand jury pursuant to subpœna, and, even without objection, 
gave material évidence, especially if he were not warned or enabled 
to know that inquiry might bring hihi into jeopardy. The United 
States attorney tersely interprets the défendants' construction of the 
constitutional provision, as foUows: 

"(1) It woujji mean that the grand Jury as an Inquirlng, body has no rlght 
to Issue Its profceSs to àny person who might know or hâve knowledge con- 
Cémlng ahy crime to be Investigated, If there should bè any chance that the 
person so subpœnaed might In any way become crlminally Involved In the 
crime under tavestigatlon, and lâierdîore subject to an indictment, and 
would entall ùpon that body the impossiblllty of ascertainlng In advance 
Wliëther there could be any chance of the wltnesses' eulpâbility becomlng 
apparent. (2) It would inean that an indictment would be invalid If the 
person against whom It was found had been supœnaed to appear before the 
grand jury, had appeared, and had been Interrogated concernlng the partici- 
pation of any other person In the charge. (3) It would absolutely destroy 
the usefulness of à grand jury' to Inqulre into crimes generally, or into 
violations that hâve been brought td their notice, pther than cases that had 
been held for the grand jury by the respective committing magistrates. (4) 
It would mean that the compulslon denounced in the constitutional amend- 
ment beglns the moment the process of the grand jury is actually served 
upon the party to whom it is directed, provlded he is in any way connected 
with the event" 

With the défendants' claims, and the government's clearly stated 
objections to them, in view, it will now be considered in what spirit 
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and manner the constitution as hère involved should be construed. 
It is not infringement of constitutional provision to subpœna a person 
before a grand jury and to administer to him the usual oath. The 
défendants correctly state: 

"It Is well settled that a wltness cannot claim liis constitutional privilège 
until lie is sworn. He must taise ttie oath, so that his assertion of privilège 
shall be made under that sanction." 

In support thereof they cite In re Scott (D. C.) 95 Fed. 815 ; Ex 
parte Stice, 70 Cal. 51, 11 Pac. 459; In re Rancour's Pétition, iok N. 
H. 172, 20 Atl. 930; Whitcher v. Davis (N. H.) 46 Atl. 458; In 
re Leich, 31 Mise. Rep. 671, 65 N. Y. Supp. 3; People v. Seaman 
(Sup.) 29 N. Y. Supp. 329. See, also, Skinner v. Steele, 88 Hun, 307, 
34 N. Y. Supp. 748. If a person cannot claim his privilège until he 
has been sworn, it logically follows that the constitutional provision 
cannot until that time be violated. It cannot be violated before it 
can be invoked for his protection ; hence the conclusion is that com- 
pulsion, within the meaning of the constitution, does not arise from 
mère summoning and swearing the witness. It will not be considered 
whether compulsion can be predicated upon the added fact that a 
person gave évidence under ordinary conditions of personal freedom. 

What is compulsion ? Compulsion is the antithesis of willingness. 
The provision means that no person shall be forced to be a witness 
against himself against his free will. This does not mean that he 
may not be a witness . against himself ; otherwise, an accomplice 
could not testify. It does not mean that any person may not be 
called and sworn (barring persons under known légal disability). It 
is an exception that leaves ail persons compétent to be witnesses, 
subject to a call to testify, but enables any of such persons to ex- 
empt himself from the whole class by pleading that certain évidence 
which he is called upon to give will tend to show that he has com- 
mitted an ofifense. Hence those compétent and free-willed to do so 
may give évidence against the whole world, themselves included; 
but those unwilHng may not be coerced, if it appear that the un- 
willingness arises from incriminating évidence which they are asked 
to give. But willingness or unwillingness is subjective, and may 
be known alone by act, conduct, speech, or perhaps, in extrême cases, 
by condition. Unless the witness exhibit his unwillingness in some 
manner, it cannot ibe presumed to exist. This is especially true, if 
his conduct be that of a man untrammeled, if he be free from bodily 
restraint or phySical duress, unterrified by menace, and uninfluenced 
by cajolery or fraud. Presumptively the person summoned belongs 
to the gênerai body of citizens, compétent to testify, and so he may 
be considered. If he elect to be excepted from this class he must 
speak, or his condition or relation to the proceeding must speak for 
him; for exemptions are allowed only to those who ask for them. 
Nor is this statement the less true because, as will later appear, he 
should hâve a fair opportunity to speak. From this it follows that in 
a légal sensé the doctrine of waiver has no application. The consti- 
tution intends that a person shall not give incriminating évidence 
under compulsion. Immunity from compulsion is the right reserved. 
This is a qualification of a gênerai duty to testify. It implies that ail 
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compétent witnesses shàll testify when dulj' siimmoned to do so, 
ttnjjer. the usual rules and limitations provided by law, but not agaînst 
thémsétves by compulsion. The right of not being compelled, in its 
very nature, does not admit of waiver. Compulsion and consent— 
i. e., waiver— cannot coexist. COnvefsely, compulsion can only ex- 
ist when there is something to be overcome, as, for instance, refusai, 
objection, or an unwillingness of which the jury is apprised. Hence 
that refusai, objection, or umvillingness must afïirmatively appear 
before compulsion is possible, and it has already been shown that it 
cannot appear frora his speakîng, until the witness has been swoni. 

But, to illustrate the discussion: When Mr. Poor, without a shad- 
ow of remonstrançe, gavé évidence, after having come to the court 
house in Company with eounsel, and after full opportunity to consult 
the same, Avhat sign was there which notified the grand jury, or would 
hâve notified a judge, had bhe beeri' presefnt, that he was speaking, or 
was asked to speak, othér than as he willed, or that he acted undcr 
légal Goiistraint? There was nothing on which compulsion could 
act, ndthirig to initiatè itj nothing to demand it. How much the 
more was there inferablefree will and absence of constraint in Kim- 
ball's cksëi' who expressed himself as glad of opportunity for explana- 
tion. îtiiïil)aH States in hîs afïîdavit that. he "felt constrained and 
compelled" to testify, wiiiie in èffect hë said before the grand jury, 
when his power of exemption was suggested, that he was glad to 
speak. He may not cohiplain if, having assured the jury that he 
was glad to âpeak, when hé was not, the jury credited, rather than 
suspected, his truthfulness. The coutteous advice of the United 
States attorney he put aside, welcôming the opportunity to testify. 
The occasioii which he theh applaudçd as a désirable opportunity he 
now accuses as an oppression and violation of hisi rights. The fact 
i-s, as will latér more înïïf appear, that thèse two witnesses knew full 
well their relation té thè ruined bank. They undoubtedly did not 
act without the advice of skilMul eounsel. The opportunity to sway 
the minds of the jurymendbes not appear to hâve been umvelcome. 
Théy failed iri the desired resuit, and now condemn the government 
for summohing, swearing, and examimhg them, to no one of which 
acts they did or said au^ht in, disâpproval. Nay, mcire ; they censure 
the United States attorney because 'h!e"tiid not apprehend their ignor- 
ance, the possibility that they might' be delinqueiit, their concealed 
unwillingfïés^, their repress,ed timidity iri aSserting their privilège. 
In Kiinbairs càse^ what more could the attorney hâve donc, unless 
he had insistetf firmly that be-'shoùldj-etire'from the présence of the 
jury? HaVipg been visitpd by Poof , '4n' compàny with eounsel, ob- 
serving n6 disposition Indicating unwillingness, knowing him to be 
free in pérson and unfettérèd in mind, it is not strange that the dis- 
trict attornéj^ dîd not warri hîtii' that the constitution protected him 
a'gainst sel^^nierifrtiriation and that theté was a privilège that limited 
îfhe'pOWepof the jury' tbi èxamîrie. , '' ', 

This leads to the further cbnçlugîori that ail' persons, unless in- 
compétent to'bè witnesses (and riamed , défendants in criminal pro- 
ceedings are uhder such disabililry), may be stimmoned and sworn 
and examitied; that if one bï suth'class be unwilling to testify, upon 
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the ground that he would become a witness against himself, he must 
express his unwillingness in some form, and bring himself within 
the ruie that he who would hâve the benefît of an exemption or 
privilège must daim it. This conclusion has only apparent excep- 
tions, that may be explained by a considération of the ways by 
which compulsion may be exercised, or by absence of fair oppor- 
tunity to claim the privilège. Compulsion need not be through légal 
proceedings, wherein the witness is directed to testify by order of 
the court. Any unlawful action by the district attorney, or by the 
jury, or other officiai, that should appear to hâve impaired the exer- 
cise of the free will of the witness in choosing whether he would 
testify, should be regarded as compulsion. In certain cases it may 
be immaterial whether such action be regarded as an infringement 
of the constitutional provision, or an unseemly perversion of the 
just administration of the law. The court should in either case 
hâve inhérent power to redress the wrong. But it is considered 
that such misconduct might be such as to constitute compulsion 
within the meaning of the constitution. It would seem that the 
same rule should apply, if there was représentation or action amount- 
ing to fraud, whereby the witness was not left free to exercise his 
choice. If a sole défendant were imprisoned upon a criminal charge, 
and were brought before the grand jury by his jailers, and testified 
against himself, whereupon an indictment was found, there would 
be such presumption of duress arising from his condition that the 
court would set aside the indictment, unless it should appear dis- 
tinctly that the prisoner wished to be heard. Boone v. People, 14S 
111. 440, 36 N. E. 99, illustrâtes this, where the misconduct was as 
palpable as the probable compulsion. But it might be that the same 
presumption would not obtain from the mère fact that one of several 
wrongdoers gave évidence before the grand jury, taken from the 
jail to the jury room for that purpose. But none.of the features 
just considered are présent in the actions at bar, and référence is 
made to them merely to meet, approve, or distinguish certain dé- 
cisions. 

But it is urged that the indictment should be dismissed because 
the now défendants did not know that they were under investigation 
and subject to indictment, and hence did not demand their privilège, 
as otherwise they would hâve donc. The défendants' brief, in urging 
the rule contended for by them, states : 

"In thèse cases the grand jury was seeklng information on which to base 
an Indietment.' It was Impaneled for that object, and no other. The de- 
fendants were compelled to appear as witnesses to testify concernlng the 
affalrs of the Seventh National Bank., They were the very men who must 
hâve been cognizant of those affalrs. They testifled, and, not merely mak- 
ing statements of such matters as they chose to divulge, In the end they 
answered ail the questions propounded by the district attorney; and the 
grand jury brought In an Indicônent against them." 

And again : 

"It [défendants' contention] merely commands that the party to be ac- 
cused by indictment shall not be subjected to examination before the grand 
jury, at least in cases where, as in the case at bar, It is clear as noonday 
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that the parties thus examined are In Imminent perlI of Indlctment, if an 
Indlctmént 1» to be found against anybofly." 

If thé danger ôf indictment was so clearly kjiown to anybody, it 
was known peculiarly to the défendants, if the allégations of the 
indictment beaccepted as true; for they were in such case the very 
actors. The grand jury was merely investigating. Knowledge on 
its ipart, or that ôf the United States attorney, came no f aster than 
the witnesses having the information revealed it. As between the 
grand jury; making prôgress through the complicated and numerous 
transactions of a great and busy banking institutïoii, and thèse de- 
fendants, to whoin Was knowledge more justly ascribable? Was it 
as cleai-'as hoondày to Kimball, Poor, and Rose what the trans- 
actions hâd been; what checks had been drawn by Marquand & Co., 
by the very hand of Poor; that they had been cèrtified by Rose, 
under the direction of Kimball; and that at such time the drawer 
did not hâve the funds on deposit? The jury knew, and they did 
ndt, is the présent plea; and they did not refuse to testify because 
they -did riot understand that the3'^were in péril of indictment. Such 
contention is idle on its face, and impairs the merit of their straight- 
fprward conduct before the grand jury, when Kimball and Poor 
plàced ail their information at its disposai. Cases hâve undoubtedly 
arisen where persons hâve beèh called to give évidence under such 
circuinstlàiicesof ignorance of law, fact, and the occasion of their 
prësènéiè as to amount to misconduct on the part of the grand jury 
or pfôSecuting officer in using the same as a basis for indictment, 
and sucKÎ {instances will arise in the future. Then the courts will 
meet ttoè facts according to theii" deserving. But no such condition 
heré'ëxists. The défendants knev(>; the précise inquiry. They were 
men ôf àflfairs. They had oppôrttinity to seek counsel. The jury 
béfâft' M darkness, and came by degrees to the light which, in its 
view,' revealed thèse défendants as wrongdoers. 

This leâds to the conclusion that the défendants had full knowl- 
edge ôf thé causes of the bank's failure, and in whatever relation 
they stood to it, and of ail the pefil whîch such relation might bring 
them. A survey of the décisions will reveal the attitude of the 
courts reépebting the gênerai sùbject under discussion. The de- 
fendants refer to authorities where the taking of the évidence of 
pérsoris afterwards indicted has been condemned. Thèse may be 
Classifîed as_fôllowS: (i) Where a persôn whose own conduct wàs 
specifically under investigation, of which he had not knowledge, was 
subpœnaedand gave évidence touching matters thereafter the sùb- 
ject of indictment against him. U. S. v. Edgerton (D. C.) 8o Fed. 
374, 375. (2) Where a person arrested and imprisoned, charged 
wîth the ctiriie of murder, was taken before the grand jury and gave 
évidence, without objectipn (Boone v. People, i^ 111. 440, 36 N. E. 
99, and People V. Singer, 18 Abb. N. C. 96), where (in the last case) 
it was deemed immaterial that the district attorney warned the de- 
fendant, a woman, not to answer, and refused to ask her questions, 
leaving the examination to the jury. (3) Where a person charged 
with an ofifense wasirequired to attend and testify, presumably know- 
ing that his conduct was a specified subject of investigation. People 
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V. Haines (Gen. Sess.) i N. Y. Supp. 55 ; State v. Froiseth, 16 Minn. 
296 (Gil. 260). But in connection with the last case State v. Hawks, 
56 Minn. 129, 57 N._W. 455, should be consultée!. (4) Where aper- 
son accused of a crime was taken before a grand jury, and, without 
being informed of his right or of the possibility of his évidence be- 
ing used against him, testified, and it was ruled that the évidence 
was not admissible against him on the trial of the indictment. State 
V. Clifïord, 86 lowa, 550, 53 N. W. 299, 41 Am. St. Rep. 518. This 
case invokes the rule applicable to proceedings before magistrates. 

Before mentioning opposing références it may be observed that 
none of the cases are applicable to the facts presented in the actions 
at bar. In the Edgerton Case it is inferable that the witness had no 
knowledge, nor was he warned, that the investigation related to him. 
It may be worthy of mention that in the Froiseth Case the witness 
was rendered by a statute of the state an incompétent witness before 
the grand jury, except at his own instance, although the décision was 
placed on the constitutional ground ; and in Boone v. People the 
court used language that afifords favorable opportunity for limiting 
the main holding, if occasion should require, for it is said : 

"We do not hold that where one Is before the grand jury as a witness, 
and at that tlme is not chargea with crime, and may Incidentally be inter- 
rogated about a matter, to whlch he makes answer, and an indictment aft- 
erwards Is found against him, would require the indictment to be quashed; 
nor do we hold that erery case where one is before the grand jury as a 
witness, and interrogated about a matter for which he may af terward be 
indlcted, would be of Itself sufBclent cause to quash the indictment. But 
In this case It does not appear that the grand Jury examined any other wit- 
nesses, nor does it appear the indictment was not found on the évidence 
of the défendant alone. No affldavits are flled by the state's attorney on 
that question; and where, as hère, the défendant charged with crime is 
talien from the jail and before the grand jury, and interrogated about the 
matter with which he is chargea with crime, such an error must be held 
fatal to quash the indictment." 

There can be no question of the correctness of this décision, nor 
that of People v. Singer, supra; but there is value in noticing the 
précise reason, and that is that the status of the prisoner in each case 
was such that he could not go before the grand jury as a free man, 
but he was taken from prison to meet a spécifie accusation for 
murder. The constitutional provision is aimed against compul&ory 
incriminating évidence, and in the Boone and Singer Cases the very 
condition of the witnesses presumed compulsion. It will not be de- 
nied that a man or woman, taken from jail to the grand jury room, 
perhaps brought to the door in chains, and interrogated by the pros- 
ecuting attorney and the jurymen, is not a free agent to choose 
whether he will or will not answer. Accused, arrested, imprisoned, 
moved by a will not his own, unprotected by advice, and exposed to 
the severities of a prosecution conducted ex parte, he is not condi- 
tioned to assert his right to refuse évidence with that spirit of inde- 
pendence which the law contemplâtes. But the case of the présent 
défendants has no resemblance to such deprivation of liberty and 
Personal sélection of action. 

The attorneys for the United States refer for support to People v, 
Lauder, 82 Mich. 109, 46 N. W. 956, State v. Donelon, 45 La. Ann. 
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744, 1 2 Soy^h.. 922, U. S. V. Brown, r S,awy. 531, Fed. Cas. No. 
r4^7r,'-â'nd\Th6mp/'& M In State v. Donelon the 

fàcts.-#erë,T^ilar and the holding cbïïtrary to that in People y. 
SM'èef,étîî)tâ; but the tendenct of the doctrine stated in the citations 
iHfa^i-atedhy the holding in People v. Lauder, -yv-here a pefson, pur- 
siiàîit ïb a subpœna, attended beiore a grand jury, gave évidence, 
Was inditted, and upôn thèse facts pleàded that the indictment was 
iiivalid. ■ One niember of the court dissentèd from the prevailing 
opinion^frorà which the fdllowing extract îs ihade : 

"And, flirst, flj may be ' premlsed that being subpœnaed and appearing 
Before the grand Jury was not a vtolatiop of his constitutional riglit, nor 
being swéifu' befôre that bbdy, noi? testlfylïig upoïj any mattër that did not 
crlmlnaie ihlmsielf. .AU thèse' the law compellea hlm to do under pains and 
penalttes. .piijl the law dld not copipel ihtm to glve testimony that would 
criminate himself. The fund^mental law 'eiipressly deelared that he should 
not bé coiiipçlled to do so. It was, thérefoïe, a Personal privilège, and 
Mr. Lauder' Coiililclaiin It or not, as he chose; If he gave such crlmlnating 
testimony volBnttiïlly, it Is doubtful if It could be used agatnst hlm npon 
the trial. Jl Itiwas not voluntarlly glven, It could not be used against hlm 
upon th^ triflJ. In ail cases, where a person's privilège exlsts for a wit- 
ness to teStlty'ôr not, If suth wltness dbes testlfy wlthout objection, he 
wlU be deemed to hâve done so voluntarlly. • * * Xhé real Complalnt 
made by the plea. Is that Lauder was aubpœnaed to appear before the 
grand jury, and he appeared in obédience, thereto; that he was swom, was 
Interrogated, and answered aU questions. He states that ail this was done 
wlthout havlng the ald and advlce of counsel, and, 'because ; he did not hâve 
the asslstàHee ;of counsel to bring out aU the facts and circumstances of 
the case,' h© t^stlfled to the facts naftterlal and neeesaary to prove the 
tïnith cl the <!harges. As he was: not upon trial for any offense, no excep- 
tion can be takân to his not havlng the iaaslstance of counsel; and, as he 
made no objection to testifylng on account of privilège, I do not see why 
that should be appealed to as a ground for quashing the indictment. 
• • I » Aparty may walve personal rights, although secured to him by 
law or by the constitution. He niay walve the right to a prellminary exam- 
Inatlon upon ai crimlnal charge." 

In conclusion, it should be said that grand juries are privileged to 
sèek fdr inforrhation from persons most likely to be conversant with 
the matter under investigation, and are not compelled warily and 
assiduDÎisly 'to fehun such persons, lest it happen that an indictment 
should in" thé end be found against them. The theory of limiting 
grand jurieS'tô qUestîoning persons disconnected with a ruined bank 
as to the cauàe thereof, in timorous éxpectation thât a less remote 
search miglit chance to bring thé persons guiltily concerned into 
the prèséhcàafad under the examiriatibn 6f the jury, is not consonant 
with that vigor of inquiry that such exigencieç demand. The per- 
sohs whose duties converged at such bank would be those who should 
knpw, and it is of thèse persons that an investigating grand jury 
should inqttire, not of those whq; isolated from its afifairs, would be 
presumed to hâve no knowledge. While much is due to the con- 
serva.tioh ôf 'Personal rights, the administration of justice should not 
be fettered by a sentfeentality that woUld paralyze efficient action. 
The statua of persons arrested, legally charged with crime, or objects 
of complaint therefor before a court, officer, or grand jury, may 
justify a pre^umption that such persons gave évidence under compul- 
sion:; but v^^itnesses othervvise, compétent, who are subject to none 
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of thèse disadvantages, should be exposed to the usuàl summons to 
aid in the investigation of offenders, and to the common respon- 
sibility and péril of knowing what incriminating évidence they should 
withhold. What should be done in cases, if such should arise, where 
there is ignorance amounting to helplessness, or unconsciousness of 
the matter under investigation resulting in a déniai of the opportunity 
for self-exemption, is an important considération, unconnected with 
the matter at bar. 

The gênerai ruies applicable to witnesses hâve been stated and ap- 
plied to Kimball and Poor; but the last inquiry is, does the case of 
Rose show that he, at least, was the subject of the compulsion for- 
bidden by the constitution as herein interpreted? To the end that 
the history of bis treatment before the grand jury might be known 
more definitely than appeared from his own afifidavit, the sténographie 
minutes hâve been directed to be added to the record. They show 
that, upon being sworn. Rose, after giving his address, and stating 
that he had been the paying teller of the Seventh National Bank 
for several years, identified the books of the bank, and thereupon was 
asked this question: "Did you make entries in any of those books?" 
To this the witness replied: 

"Counsel has advised me not to auswer any questions In regard to tint 
aflfairs of the Seventh National Bank." 

Thereupon the United States attorney said : 

"New, Mr. Rose, let me say to you, flrst, you are not bound to answer 
any questions that would tend to eriminate yourself, but that must be on 
that ground; otherwise, if we ask you to appear again, should you décline 
to answer on gênerai grounds, but not on that, we can take the record and 
certify it to the court, and you would be compelled to answer by the court. 
Now, whenever any question is put to you that would tend to eriminate 
you, even in your opinion, in which you may be wrong as to that, it is a 
matter for you to décide. That is a perfectly good objection. Further- 
more than that, I may say that under the statute (section 860) anything 
that you would say hère voluntarily never could be used against you in 
any criminal prosecutlon. Now, we want simply, fairly, and justly to get 
at the fàcts in this case. You must be the judge of whether you wlll an 
swer to this grand jury questions put to you, or whether you wlll hâve a 
proceeding brought against you and be brought up for contempt in refusing 
to answer. You must be guided by your own judgment and by the advice 
of your counsel." 

Thereafter in reply to questions the witness stated that he declined 
to answer on advice of counsel, naming him, and thereupon the dis- 
trict attorney said: 

"Now, I repeat the question t put to you: Did you make entries in any 
of thèse books? Now, if in your judgment the answer to that question 
would tend to eriminate you, or subject you to criminal ptosecution, you 
are not bound to answer. If it wlll not, It Is your duty to answer, and 
give this jury full information. I wlll state further, Mr. Rose, we want to 
be absolutely fair and klndiy, and take no advantagè of anybody hère. If 
you feel that you are in a dangerous position, or a perlions one, I will ad- 
journ your examlnatlon until you can bave opportunity for a further con- 
sultation with your counsel, and allow you to take that further tlme, and I 
wlU call you agaln before the grand jury. I wlll take no advantagè or 
press you unduly. We simply want to get at the facts. You understand 
that I stated to you very clearly that anything that you stated hère could 
not be used against you in any criminal prosecutlon. In that the statute 
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ejitirftly pwtectB jon, and your own CQun^el will advise you to that effect. 
Now, y;oti iiàst bé thé judge, and take thé responslbillty." 

/The witne^ stated, in effect, that he thought the question woidd 
tepd to incriininate him, and thereupon he was not compelled to 
answer the question, and did npt answer it at any time durîng the 
examinatipn. The district attorney repeated the assurance that the 
law gave him the right to judge whether he \yould raise the objec- 
tion, and added: 

, "When: you claim that privilège under the constitution, It protects you 
In that >ight, aiiâ} we cannot trespass upon It" 

The witness having declined to answer the question, the district 
attorney s&id: 

"la tlje performance oî my duty I must ask you certain questions, and 
you sbould çonsclentlously, under oath, answer the questions or claim pro- 
tection oi your privilège." 

Thereupon the witness continued to answer or not to answer ques- 
tipns aepofding tp his own free will, without the slightest évidence of 
compuisiop. The évidence that he did give was of a gênerai nature, 
relating to theusual duties of a paying teller and gênerai courses of 
business, without material référence to his connection with the checks 
upon which the indictnient is based. The record, on account of the 
absolute fairness observed toward the witness, dispels instantly any 
doubt raised by his a.fEdavit, which in its statement of facts tended 
to dififerentiate the position of ïlose from that of Kimball and Poor. 

The othër questions to which counsel for défendants hâve called 
attention 'haVebeen examined, and fùrnish no ground for the relief 
asked. After careful exaniination and study of the défendants' brief, 
in which evtery phase of the questions hère involved is presented, with 
exhaustive l^éference to authorities, it is decided' that the contention 
of the goveroiç^eiit, so'fàr as pertinent to the conclusions hère reach- 
ed, should Bèsûstained. 

The motion to quash the indictments is denied, as is the motion 
to inspect the minutes of the grand jury, other than the part relat- 
ing to tHe eVidence of Rose. 



LINDSTROM v. INTERNATIONAL NAV. CO. 
■ -:(GlretiitCourtïE.D. New York. July 17, 1902.) 

1. 1SHIPI*IH0— liuJtTRY CAUSIN8 DBATH ON HiGH SeAS— JuRISDICTIOK. 

A steamshlp company operatlng an American vessel registered In the 

port of |îe\!r. Y ork Is llahJe to the admlnistrator of a passenger whom it 

:!- negïig^î^ynjiermlts to he washed overboard and drowned in the high 

; seas, , under I Code Olv. Pjoç. N. Y. § 1902, conferrlng on a personal rep- 

' ': . res^ta;Uve, the right to sue for the death of his décèdent where It was 

.. caused.by^jdefauit for which the latter might hâve recovered If only 

injured ither^byï sinee the tortious act was commltted on board the vessel, 

.;. and hènce wlthia the terrltory of the state of New York, though the 

I . Injury was çonsummated by the death of the décèdent In the high seas. 

â (I>BATHBTjrBotlaKNCB— Damages. 

A verdict <rf $5,000 awarded to a father, 62 yéars old, and In poor 
health, fori the négligent kllling of his daughter, a domestlc servant, 23 
years old, rwho habitually remitted to him about $3 a month, is grossly 
excessive, $1,500 being ample. 
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Franklin Pierce, for plaintiff. 

Robinson, Biddle & Ward, for défendant. 

THOMAS, District Judge. This action was tried before the court 
and a jury, and verdict for $5,000 rendered. The défendant now 
moves for a new trial. The plaintifï is the father and administrator 
of a young woman, who, after several years of domestic service in 
this country, was returning to her home in Europe, on the steamer 
St. Paul, for the purpose of a visit. During the voyage the vessel 
shipped a large wave, which violently swept the steerage passengers 
backwards and forwards on the deck, and some of them in and out 
of the companionway leading to the cabin. The complaint charges, 
and the jury found, that by the defendant's négligence the plaintiff's 
intestate was carried overboard, and drowned in the sea. The St. 
Paul is an American vessel, registered at the port of New York, and 
when she was on the high seas was a part of the territory of the 
State of New York. Hence ail civil rights of action for matters 
occurring aboard of her at sea are determined by the laws of that 
State. McDonald v. Mallory, "j-j N. Y. 546, 33 Am. Rep. 664 ; The 
Lamington (D. C.) 87 Fed. 752, and cases there cited; St. Clair v. 
U. S., 154 U. S. 152, 14 Sup. Ct. 1002, 38 L. Ed. 936. Therefore 
the steamship and ail persons aboard her, and ail duties owing by 
such persons one to another, are governed by the laws of New York. 

The ultimate question is whether the defendant's négligent act or 
omission on shipboard was the proximate cause of the death, or 
whether such cause was the drowning in the océan. If the proxi- 
mate cause was the négligent act, which took place on the ship, then 
her death is related to the act or omission in such way that the death 
must be deemed to hâve been caused within the territory of the state 
of New York. The defendant's naked contention is that, whatever 
the carrier's négligence, and however inevitably it must resuit in 
such destruction of a passenger, yet if in fact it bring the passenger 
into such a status that his life is extinguished by drowning, the tor- 
tious act was committed on the océan, and the statute of the state 
having dominion of the vessel is inoperative. Hence, if the car- 
rier leave open a port in the bulwark of a vessel under such circum- 
stances of gross négligence that it inevitably results in a passenger 
walking overboard, yet there is no liability, provided death resuit 
from drowning. Should the captain of a vessel deliberately throw 
a passenger into the sea, still his act, although wrongfuUy causing 
death, is not actionable, nor, it would seem, punishable, because the 
passenger was drowned in the high seas, over which the state has 
no dominion. This ruie would relieve carriers by water from civil 
liability for ail négligence or trespass upon persons on a ship, how- 
ever gross or violent the same, provided it were so contrived, or 
did so happen, that the ofïended person was finally drowned as a re- 
suit of the tort. 

Before procceding, certain judicial holdings should be stated. In 
The Harrisburg, 7 Sup. Ct. 140, 30 L. Ed. 358, 119 U. S. 199, it was 
held that, in the absence of an act of congress or a statute of a state 
giving a right of action therefor, a suit in admiralty could not be 
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rnaintained in the courts of the United States to recover damages 
for negligently causing the deatli of a human being on the high seas ; 
and that the enabhng statute of a stàte, if applicable (which is not 
determined), did not authorize the action to be rnaintained on ac- 
coùnt of- the expiration of the time limited for the same. In The 
Alaska, 9 Sup. Ct^ 461, 130 U. S. 201, 32 L,. Ed. 923, it appeared that 
Oii account of the collision between the British steamship Alaska and 
the pilotboat Columbia on the high seas, ail members of the crew 
of the pilotboat were drowned, and it was held that there could be 
no rêco'Very in admiralty against the steamship on account of the 
death bf SUch persons. In the opinion it îs said: 

"It is admltted by the counsel for the llbelants that the statute of New 
York' (Code eiv. Proc. | 1902) on the subjeet of actions for death by négli- 
gence floes not apply to the présent case, because the deaths did not occur 
within the state of New Yorlï, or in waters subjeet to its jurisdiction." 

' In that case a foreign vessel collided with a vessel from the port 
of New York, with the resuit of casting the members of the crew 
of the latter vessel into the océan, where they drowned; and the 
judgment proceeds upon the ground that the admiralty had no 
jurisdiction independently of the statute of the state giving the cause 
oî action, and that the statute did not cover the locus in quo of the 
accident,-^that is, the state of New York could not make laws for 
the plate, ttor for both the parties. In Rundell v. La Compagnie 
Générale Transatlantique (D. C.) 94 Fed. 366, affirmed 40 C. C. A. 
625, ioo Fed. 655, 49 L. R. A. 92 (followed by Judge Townsend in 
the mâttçr of the pétition of La Compagnie Générale Transatlan- 
tique, owner of the steamship La Bourgogne, to limit its liability), 
the circuit ^COurt of appèals for the Seventh circuit determined that 
there côuld be no recovéry for loès of life, where a passenger on the 
Bourgogne wàs killed by being drowiied, as the resuit of a collision 
o.ccurririg whblly through the fault of the carrying vessel, which was 
flying the 'French flag, and was subjeet to a French law, which au- 
thoriz'éd an action for death by wrongful act upon a French ship. 
The court placéd its décision upon two grounds: 

"l'hé flrst is that it doés not appear from the llbel that the death of the 
decéaséd occurred upon the steamship' La Bourgogne, the averments being 
merely that he Ibst his life by drowning, as a resuit of a collision, and 
qon^quent s^n^Ing of the vessel; second, that in cases arising in tort upon 
liîe ïjigh seap the United States district court, sitting in admiralty, cannot 
erif orde thé ' lodâl ,' lip,-w of France, even if in terms it applied to the case, 
Wliich ' does lïot àptiear, but that such cases must be adjudged and gov- 
çpnea by the gênerai maritime and adttiiralty law as understood and ad- 
ministered by tlïe United States courts." , » 

It is conâidefed that the décisions in The Alaska and similar cases 
do not touch the action àt bar," and that pursùant to usual and easily 
stated légal principles the défendant is clearly liable. 
• The New York statute (Code Civ. Proc. § igo's) provides that: 

"The éxecutor or administrator of a décèdent, who has left him or her 
surviving a husband, wife, or next of kin, may maintain an action to re- 
oover damages for a wrongful act, negleet or default, by which the de- 
cedent'B death was cansed, against a natural person who, or a corporation 
which, would bave been liable to an action in favor of the décèdent, by 
reason thereof, if death had not ensued." 
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This statute means that if A., by act or omission, be guilty of a 
breach of duty owing to B., whereby B. is injured and killed, B.'s 
représentative,- in behalf of husband, wife, or next of kin, pecuniarily 
damaged by such death, may maintain an action therefor, provided B., 
had he not been killed, but injured, could hâve maintained an action 
for such injury. The intention of the law in New York is that the 
injured person shall recover for his injuries if he live, and, if he die, 
his représentative shall recover certain damages. Littlewood v. 
Mayor, 89 N. Y. 24, 42 Am. Rep. 271. Two vital provisions of the 
statute must be observed : (i) Wrongful act or omission must cause 
the death; (2) the représentative may recover for such death when 
the injured man could hâve recovered for the injury, had he lived. 
Hence the questions are: (i) Did defendant's wrongful act proxi- 
mately produce the decedent's death ? (2) Could she hâve recovered 
for any injuries received by her, if living? 

Had Ahlin, décèdent, lived, she could hâve recovered for the in- 
juries resulting from the defendant's négligence, whether received on 
shipboard or in the océan. The wrongful act or omission took efïect 
on shipboard, — that is, territory of New York, — and the case falls 
within the rule that "liability must be determined by the law of the 
place where the alleged tortious act was committed or suffered." 
The Ivamington (D. C.) 87 Fed. 753. The crucial test is, where was 
the tortious act committed, not where were the damages consummated. 
See this subject generally discussed in The Strabo (D. C.) go Fed. 
113. There is no intention to state that a tortious act without injury 
gives a cause of action ; but a tortious act, taking efïect and producing 
injury, créâtes the cause of action, although the final injury be com- 
pleted elsewhere. Thus, if A., in charge of ship, strike B, so that he 
fall overboard and receive injury from the océan, the tortious act takes 
efïect and does injury on the ship, and brings B. into a condition where 
he receives further injury. The blow on the ship is the proximate 
cause, and B. would recover for the damages received on the ship, 
plus the damages received in the water. The ship, and not the océan, 
is the locus in quo where the wrong was committed. There is no law 
of torts extending to the sea that would authorize recovery ; nor, if 
there were, would it be invoked, for the court looks to the law gov- 
erning the location of the proximate cause, to wit, the ship. If A. 
negligently injure B., and the latter wander helplessly, and suffer from 
exposure, A.'s négligent act is the proximate cause of both the im- 
médiate and secondary injury ; and it would not matter in Vk'hat juris- 
diction the secondary injury was experienced, nor what the laws of 
that jurisdiction were. Thus B., injured and disabled in New York, 
and wandering helplessly to, and encountering to his injury a storm in, 
New Jersey, would relate his later injury to the tortious act in New 
York. He would not déclare upon a cause of action arising in New 
Jersey, and the court in New York would regard only the laws of its 
own state. The représentative of the injured person, if the latter die, 
having an unsatisfîed cause of action, may sue. Had Ahlin lived, she 
could hâve sued, and recovered for her injury on shipboard and in, the 
water, and she would déclare upon a négligent act or omission done 
or suffered within the state of New York. Hence, if the statute be 
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valid, hef Représentative may sue for her death proximately caused on 
shî^boaM ând completed in the sea. Either the statute is meaning- 
Iess> and the law that shetnay sue if she live, and her îrepresentative if 
shè die, hâs: rio effiderlCy, or the représentative may màintain the ac- 
tion, foi* the Veryreason that she had a good cause of action founded 
on the same ofïense. In either case the negligetit act or omission on 
the Ship is the proximate cause. Is the statute ' valid ? Why not? 
This was a domestic ship of the state of New York, and just as niuch 
a part of the territory of New York as' if the loeus in quo were a strip 
of land%ithin it. Thé state may command that a person committing 
a tort On its soi! shall be liable civilly or criminally therefor ; it may 
enact that, if thè injured person die unrecompensed, his représentative 
may havé the recompense iii wholé or in part. So the state may enact 
that he who injures anôthei: on one of its domestic vessels shall pay 
therefor, and, if such injury resuit in death, and be unsatisfied, the tort 
feasor shaïl màke satisfaction to hiS représentative. In précise and 
plainest words the State has so enacted, and the law covers vessels 
registered iii its ports jartd for this it had abundànt authority, because 
it was legislating for thè governmént of its own internai afîfairs. The 
gênerai statute applies as directly tô domestic vessels, although un- 
named, as it would to a nonenumerated school district within the 
borders of the state. 

But it is urged that this holding contravenes the décision of The 
Alaska, and kihdred casés. There is no analogy whatever. When the 
state in spécial or gênerai terms lègislates concerning a ship, and what 
exists or hâppens on bôard of hef , it has to do with its own domain 
and subjeCts, and nothing else. When it gives a cause of action for 
damages resulting fronl négligent acts or omissions, in the first in- 
stance, to the oiïended person, or, if he die from the offense, to his 
représentative, it lègislates for the gOvernment of those who are stand- 
ing on the soil of New York, and doing or omitting acts as inhabitants 
of the state. The state exercises no dominion over the sea, nor over 
those discônnected with its political rule. It defines the suprême law, 
subject to fédéral jurisdiction, for an intégral part of its territory and 
the inhabitants thereof . In The Alaska, the faCts were that an 
English ship, herself independent of ail but English authority, and sail- 
ing on the high seas, a place uncontrtîllable by the state of New York, 
ran into the Columbia, a vessel from New York, and drowned the lat- 
ter's crew. The English ship, herself beyond the sway of the state of 
New York, navigated by those who owed no allegiance nor duty to 
such state, was sailing upon a sea, itself without the supremacy of that 
state, and did a wrongful act, not on the American ship, hence not 
upon or within the territdry or jurisdiction of New York, but on the 
océan, common ground for ail nations, but under the municipal sov- 
ereignty of none. The state of New York may prescribe how its own 
ships shall be tonducted, the penalties for misconduct thereon; but it 
may not define how other vessels shall bear themselves with référence 
to its own ships when on the high seas, nor create causes of action for 
injuries or deaths produced by such foreign ships. In one case the 
statute of the state has no extraterritorial efïect, in the other it has no 
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effect, as the ofifender is foreign to its power, and commits his wrong 
at a place over which the state has no jurisdiction. 

The propositions which lead to the conclusion that the action may 
be maintained are as foUows : 

(i) The St. Paul was an American vessel, and she and ail aboard of 
her were subject to the municipal law of the state of New York, and 
hence to the statute creating a cause of action for damages for death 
by wrongful act or omission. 

(2) When a wrongful act or omission, committed or suffered on 
the soil of the state of New York, or within the limits of its jurisdic- 
tion, causes a person's death, his représentative may recover cer- 
tain compensation therefor, if he (the injured one) might hâve main- 
tained an action for personal injury, arising from the same act or 
omission, had not death ensued. 

(3) Had Ahlin survived, she could hâve maintained an action for 
the injury donc her by the defendant's wrongful act or omission, 
whether the entire physical injury was received on shipboard or in 
the sea. 

(4) Hence the présent plaintifï may maintain an action for the con- 
séquences of the same wrong. 

(5) A vital élément is that the wrongful act or omission shall be 
on the soil of New York, and committed or sufifered by persons 
at the time subject to the jurisdiction of the state of New York. It 
is immaterial that a portion of the damage flowing from the wrong 
arises in a place over which the state has no jurisdiction. 

(6) The state of New York has power to comprehend ships and 
those navigating them within this statute, because the wrongful act 
is committed and takes efifect upon the' ship, — that is, within the ter- 
ritory of the state, — ^the ship and ail thereon being subject to the 
municipal law of the state. 

(7) The décisions of which The Alaska is a type involve torts com- 
mitted or suffered by, ships of foreign nationalities on the high seas, 
or torts committed by a foreign ship on a domestic vessel of a 
state, both at the time on the high seas ; and the state has dominion 
over neithef- the ofïending ship, the place where the tort was com- 
mitted, nor the persons committiqg it; hence may not create a cause 
of action against the ofïending vessel, her navigators or owners. 

Thèse principles are obvious, and require no citation of authority 
to sustain them. The défendant owed plaintifï's intestate a duty. 
The jury has found that there was a breach of it. That breach was 
on the ship. The act or omission constituting the breach was the 
proximate cause of the injury, whether on the ship or in the sea. 
The décèdent, had she survived, could hâve sued for her damages 
for the breach. The statute confers an equal right upon her repré- 
sentative. To sustain his action he refers only to a wrongful act 
or omission done or suffered on the territory of the state of New 
York by persons amenable to its municipal law, and at the time 
actually on its territory and within its jurisdiction. 

The verdict of $5,000 was grossly excessive. The décèdent was 
a chambermaid domesticated in this country, about 23 years of âge, 
who, upon the highest estimate, had been sending her father about 
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$3 a moilih. The father was 52 yeârs of âge, and in ill health. His 
expectation of life was about iqyears. The jury, by its verdict, 
hâé appfiSpriatèd the earnings of'the décèdent to the father for the 
period of some 25 years. Where the pecuniary loss is incapable 
of âéfinite détermination, much latitude must be permitted the jury 
in findîfig iï; and, indêed, it often happens that the verdict has no 
defiîiité basis. But hère the data iS sufficiently sure: A young wo- 
man, of a given âge, of a known earning power, contributing through 
a séries of years to a father of known âge and health. The de- 
cëderit in 10 years would hâve bontributed, upon the basis of her 
past remittahces to her father, the sum of $360. It was within her 
powëf to énlarge that sum. Hàd she enlàrged it to $80 a year, 
and had' the jury been justified iri ififerring that the proljable dura- 
tion of the father's life would hâve been in fact dôubled, even then the 
verdict should not hâve exceeded the sum of $1,500, and to that 
sum it shovlld be rediiced- ' The interest on $1,500 is more than tvvice 
as much as the décèdent ânnually sent her father, so that it would 
furnish him double the retiirn made by his daughter, and he would 
hâve the principal in addition. 

In case fhe plaintifï should not consent thereto, a new trial will 
be granted upon the jgrôund that' the verdict is excessive. 



THB SBKATOB SULLIVAN. 
THE TALLAHASSEE. 
1 (District Court, E. D. New York. July 10, 1802.) 

1. Coi.ti8ioir^THï;oKT— Impossibilutï. 

A contention, In an action for collision between a steamer and a schoon- 
er, tljjit flie steamer crçssed the schooner's bow, and changed her course 
within the Uinlts of a fèw htmdred feet, so as to strike the starboard bow 
of the BChooner at a tlght angle, shctùld be rejected as tmreasonable and 
Impossible. 

2. 9amb— Etjdbnce. 

Where, In an action for collision between a steamer and a schooner. 
the évidence of the oflicers of each as to the courses of the other and 
their cduràes could not be harmonlàéd wlth the happening of the colli- 
sion, abd thé wheel of the schooner wàs controlied by a young maii, 

' whose, évidence, showed that he had no knowledge of navigation, It will 
be helà that the collision resnlted from the (ault of, the schooner's helms- 

', ™an. 

Dàvies, Stortè & Auerbach (Juljen T. Davies and Herbert Barry, 
of coilnsel), for the TMlahassee. 

G(invers & Eirlin and Carver & Blodgett (J. Parker Kirlin and 
Eugeiié Pi GaïVer, of couhsel), for the Senator SuUivan. 

/THOMAS» District Judge. The above actions involve a collision 
between the four.-masted schooner Senator Sullivan and the steamer 
Tallahassee; the former bound for New York, and the latter for 
Savannah. The collision occurred on, November 4, 1899, at about 
9:40 p. m., oflf Seagirt, N. J. The night was dark and clear; the sea 
was smooth, with a fresh breeze blowing trom a westerly direction. 
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as more partîcularly notîced hereafter. The schooner's claim is that 
she was sailing with a fair wind on the port tack, heading N. by E., 
with proper side lights, a man on the lookout, another at the helm, 
the mate in charge of the watch, and the captain on deck from time 
to time; that the bright light, and afterwards the gireen light, of a 
steamer were seen about two points from the schooner's port bow; 
that later the green light was seen across the bow of the schooner 
from port to starboard, when the steamer suddenly changed her 
course, showed both lights, shut out her green light, and struck the 
schooner between the cathead and stem at a right angle ; that just 
as the red light began to show the mate attempted, with the assist- 
ance of the man at the wheel, to luff up by putting the wheel hard 
down, but that the vessel had no time to obey her helm appreciably, 
and did not more than a quarter to half a point. In other words, 
the schooner's statement is that, having seen on the schooner's port 
bow the green light of the steamer, the steamer came across the bow 
of the schooner until the green light showed on the latter's starboard 
bow, and that then the steamer suddenly went to starboard so as to 
show her red light, when away not over one or two lengths, or two or 
three hundred feet, and half a point on the schooner's starboard bow, 
and came forward, strikihg the schooner at a right angle. With the 
intrinsic improbability of the narration in mind, the claim of the 
steamer may be considered. It is that she was on a course of S. W. 
by S. when she saw, about two points on her starboard bow, the red 
light of the schooner, on a course of N. E. by N. J/^ E. ; that the 
second ofEcer ordered the helm to port, and later hard a-port ; that 
the steamer swung to the starboard and windward of the schooner, 
whose red light traveled across the steamer's stem to about a point 
on her port bow, and that the vessels were related red to red ; that 
shortly the green light of the schooner showed about one and a half 
points on the port bow of the steamer, both lights being visible; 
that thé schooner then shut out her red light under her down helm, 
and showed her green light broad; that, when the green and red 
lights of the schooner both showed, the captain of the steamer sig- 
naled for full speed astern, the order was promptly obeyed, the helm 
being kept hard a-port, but that about two minutes afterwards the 
vessels met almost at right angles, the steamer then heading about 
S. W. by W. ; that the impact carried the schooner's head around, 
so that in the end both vessels were heading in the same direction. 
From this Claim of the steamer it appears that the steamer, seeing 
the red light two points ofif her starboard bow, went to starboard, 
so as to bring such red light on her port hand, in order that the ves- 
sels might pass red to red, giving the schooner the entire seaway; 
that while she was doing this under a hard a-port helm, the schooner 
left her course of N. E. by N. Yz E., and weilt about to westward 
sufiSciently to strike at right angles the steamer heading S. W. by 
W., which involved a change in the schooner's course of about seven 
points. Hénce the schooner's claim is that the steamer in the first 
instance tried to cross her bows, which would hâve been error, and 
after having done so, when within two lengths of her, changed 
her course about nine points, and caused the collision; while the 
117 F.— 12 
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steamer claims that, after having çhanged her course to starboard 
three ppints, the schopner meanwhile changed her course seven 
points, and ça,usedthe: collision. Is the truth ascertainable? If so, 
what içriti? The steamer asserts thatwhen she first discovered the 
schooner she saw only her red ligjit, which was two points on the 
steanper's starboard bow, But the schooner çlaims that she was 
hçading N. by E. If the steamer was heading S. by W., and the 
schooner N. by E,, the vessels were on parallel courses, and could 
not hâve show^n green to red, as both parties claim. The steamer, 
to esç^pe this dijemma, puts the heading of the schooner at N. E. by 
N. J^; E.jand the schooner in turn charges that the steamer was 
headit!(g E» of S. Either the steamer was not heading S. by W., or 
the schooner was not heading N. by E. Each vessel, to enforce her 
contentioii, allèges that the other was about 2j4 or 3 points to the 
eastward of the course claimed by her ; that is, the schooner claims 
that the steamer was headed about S. S. E. J4 E., while the steamer 
claims that the schooner was headed N. É. by N. ^ E. It is highly 
improbable that the steamer was heading easterly of south, and there 
is a; strong probability in favor of her regular course of S. by W. 
There is^not so great iippi-obability in the schooner being farther to 
the eastward than she claims. In either case the red Ught of the 
schoonef; iWOuId be opposed to the green light of the steamer. There 
was every reason for the steaiper pprting, rather than çrossing the 
bow of the schooner. Btjt the absurd contention remains that the 
steamer did cross the schooner's bow, and went abput within the 
limit of ftjifew hundred feet, so as to strike the starboard bow of the 
sçhooosr at about a right angle. This contention, must be rejected 
as impossible, following similar holdings in The Laura v. Rose (D. 
C.) 28 Fed, 104; The Eair Wind (D. C.) 55 Fed. 1017; The Alêne 
(D. Ç.) 74 Fed. 268; Id., 25 C. C. A. 264, 79 Fed. 976; Id., 168 U. 
S. 710, 18 Sup. Ct; 942; 42 L,. Ed. ,1212. But if the steamer went to 
starboard at a distance from the schooner, what caused the collision? 
There could be but one way oif accounting for it, and that is that 
the schooner luffed, passing from her course of N. N. E. to the 
westward, ço that she waS; heading, at the time of the collision, N. W. 
by N. Whyshould the schooner luflf? The évidence of the wind 
and trim of the rschooner as given by her mate is that the wind was 
unsteady, and from W. to W, N. W. ; that ail the sails except the 
topmast staysails: were set ; and he adds : "We had'our sheets hauled 
aftion accounti of the wind baeking back and forth. ; Our sails were 
full, but we were not eîosphauled. Our sails were full, and our sheets 
were hauled aft, but we kept them aft on account of the wind baek- 
ing and fîUing between W. N. W. and W." The steamer claims that 
the wind was, blowing from W. S, W. to W. At the wheel of the 
schponer was a çolored map, twjenty-two years of âge, who had been 
at sea for three years. It is impossible hère to point out the gro- 
tesque features of his évidence» his wide and wild statements con- 
çerning the éventa of the night, and his ignorance of navigation there 
or elsewhere. It is enough that he was a totally unfit man to act 
as helmsman, and likely to commit any error. Yet he was placed at 
the helm, the compass was some. 4j4 feet in front of him, and he was 
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expected to keep his eyes on it, and steer the vessel with référence 
to it. Upon the examination he was doubtful whether there were 
50 or 52 points in the compass. His first évidence showed that the 
wind was N. by W, or N. N. W., and that he was sailing upon a 
course of N. by E., although later in his examination he places the 
wind farther to the westward. This first location of the wind har- 
monized with his évidence that he could sail within two or three 
points of the wind. He was asked this question : "Q. Suppose the 
wind was north, and she was on the starboard tack, closehauled, 
what course would she steer? A. N. by E., or N. N. E. ; something 
like that." He seemed to be uncertain whether objects were on the 
lee or windward sida of his vessel, or how the green light of the ship 
appeared when he first saw it. He was asked : "Q. What was the 
steamer's course when you first saw her, as near as you can figure ? 
A. I don't know. Q. Was she inshore from where you were, or 
further out? A. Oh, she was inshore, coming out, she was, — the 
steamer. Q. She was coming out from the shore? A. Yes. Q. 
Heading what direction? A. Well, she was heading, I guess, about 
N. E., or something like that. Q. What ? A. N. W. I don't know 
how she was heading. That is the truth." It is a very grave ques- 
tion how this accident happened. That it did not happen in the man- 
ner stated by the schooner is beyond peradventure. Did it happen 
as the steamer claims? One may believe that with difficulty. But 
either the steamer went to windward and ran into the schooner, or 
the schooner went to windward and ran into the steamer. It is more 
probable that such a helmsman as the schooner employed allowed 
his vessel to luff, and run into the steamer, than that the steamer, 
with its trained ofiicers, made the aberrating movement claimed by 
the schooner. It is true that there are defects in the évidence of the 
crew of the steamer. The mate and master of the schooner testified 
that they had knowledge of the schooner's compass and course. In- 
deed, at the very instant preceding and following the collision the 
schooner's master asserts that he stood before the compass, noticing 
the précise heading of his vessel. That is not without the domain 
of possibility, but the évidence of one side must yield, and the prob- 
abilities seem to be with the steamer. 

Upon the whole case it is a fairer judgment that the schooner's 
helmsman caused the accident. Therefore there will be a decree 
against the schooner and in favor of the steamer. 



In re OLZENDAM CO. 

(Circuit Court, D. New Hampshire. July 8, 1902.) 

No. 324. 

1. Liens— Enforcement in Bquity— Title of Rkceivebs. 

Petltioners entered Into an agreement with a manufacturlng company 
In New Hampshire, by whlch they agreed to make advances to the 
Company, in considération of whlch they were to hâve the sale of ail 
Its product at an agreed commission, and also to hâve a lien for thfeir 
advances on ail goods of whlch Invoices were sent them, whether 
actuaUy shipped or remaining In the hands of the company. Invoices 
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of certain goods were sent petltioners, showing their shipment for sale 
on àocouat'a#fei^ coniract. Thé goods were not in fact shipped, but 
: wereDackedlncases, and set apaït In the company's warehouse, to 
,'; b^jlorward^ onpetitloners' ordff. Whlle so remainlng, receirers were 
fliHPoiptecl .for.tKe çpmpany, wlilcir was Insolvept Petitioners had pre- 
, VÏeitisjy, liiâde àdvanèes beyond the v^lue of the goods In their posses- 
sidij'àfter the company becanie"',itisolvent, but wlthout knowledge or 
reason to know suchfàct fleM that, there belng no rule of law in 
I l^IeT^ iHainpshlre ma^lng ppssesslc^i of the goods retained by the Com- 
pany a conclusive badge of fraud, petltioners had an équitable lien 
thereon for their advahçes, whlch they were entltled to enforce against 
tÈe eonipkny or its féèëlvers. 
2. Same— Construction of Gontract. 

A manufacturlng company contracted to make and furnish to a con- 
tractor certain goods whieb he had contracted to supply to the govern- 
ment. Petltioners made advances to the company under an agreement 
that It should make the bflls for the goods furnished nioder the con- 
tract payable to petltlonere- who were to receive ail the proceeds, to 
be applled In payment of suoh advances. The company was insolvent 
at the tliçie, but petltioner? believed, a»d had reason to believe, that 
It was solvent. After a portion of the gpods had been furnished under 
the contract, and petltioners had recelved the proceeds thereof, re- 
cel vers Were appolnted for the company, who came into possession of 
certain cases of goods whlch had been marked wlth the contractor's 
name, but had not been shipped. The receivers made certain other 
goods, whlch they furnished under the contract, pursnant to an agree- 
ment wlth the purchaser that payment therefor should be made to 
them. HeU,, that the a^eement betweën the company and petitioners 
gave the latter no lien on the goods thèmselves, and that they could 
not reoôver the undelivered goods whlch, came into the receivers' hands, 
nor the proceeds of those yoluntarUy made by the receivers. 

In Equity. On pétition agâinst receivers. 

Taggart, Tuttle & Burroughs, for petitioners. 
Çhas. B. Barnes, Jr., for çqmplainant and receivers. 
Whipple, Sears & Ogden, for defen(ia,nt and receivers. 

LOWELL, IjiStrict Judge. Victor ând Achelis, the petitioners, 
were commission inerchants in New York City. The Olzeiidam 
Cotnpany was a manufacturer of hosiery in Manchester, N. H. For 
soiHe years thé petitioners had sqld the goods of the company, and had 
advàiiced mohey to it, so that on Janûary l, 1900, the company was 
indebted to ttièm, They then agreed to continue to make advances, 
and in considération of this and of a rediuçtion of the rate of their 
selling corhmission the company agreed that they should sell ail its 
goods. It was also agreed that ail goods for which invoices had 
been or should be sent to the petitioners, whether the goods were 
delivered to the petitioners in New York or remained in the pos- 
session of the company in Manchester, should be security for the gên- 
erai balance due the petitioners, and for ail future advances ; also that, 
immediately upon receipt of ordçrs from the petitioners, the company 
would forward ail the goods above referred to which were held in their 
wafehouses. The cases bî lîosîery hère, in question were manufactured 
upon order§,^tit*initted by; the .petitioners, after January i, 1900. The 
cases were marked by the company with a spécial number, and with 
the name of'the purcha'^ser of the goods, and an invoicé thereof was sent 
to the petitioners. It was in substantiàlly the following form ; Invoice 
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of cases of goods forwarded by Fall River Line to New York 

by the company, and consigned to the petitioners to be sold on their 
account as per agreement. (Then followed a schedule of the num- 
ber, the quah'ty, and the contents of each several case.) Case No. 

is for order A. B. Case No. for order C. D. Cases 

Nos. "are for stock." Thèse cases, though described in the 

invoice as forwarded to the petitioners, were set aside by the com- 
pany in its warehouse, and were held awaiting shipping orders from 
the petitioners. They hâve never been in the actual possession of the 
latter, and were insured by and in the name of tbe company. On 
Mareh 19, 1902, receivers of the company were appointed by this court, 
and on that date they took possession of ail the property belonging 
to the company, including the goods above described. Shortly there- 
after, demand was made by the petitioners upon the receivers to ship 
said goods. On March 19, 1902, the company was indebted to the 
petitioners in the sum of $95,720, of which amount $15,000 was a 
spécifie loan for advances other than those hereinbefore described. 
The petitioners had in New York, in their actual possession, goods 
shipped by the company of the approximate value of $47,020, and the 
value of the goods hère in question was about $10,541. On March 
19, 1902, the company was insolvent, and its assets, including the 
goods in question, were not sufificient to pay its creditors in full, but 
on that date, and at ail times prior thereto, the petitioners had rea- 
sonable cause to believe, and did believe, that the company was amply 
solvent. This pétition is brought against the receivers to compel them 
to deliver the goods hère in question to the petitioners, as security for 
the debt of the company to the latter. 

That the petitioners had not the ordinary lien of factors is plain, in- 
asmuch as they had no possession of the goods. Jones, Pledges, § 
462. They claim a lien enforceable, in their favor, by a court of 
equity, against the company, and against its receivers. After the 
agreement of January i, 1900, they might hâve gone into equity to 
restrain the company from disposing of thèse goods. Sullivan v. 
Tuck, I Md. Ch. 59; Jones, Liens, § 29. To that extent, they had a 
lien enforceable in equity. On the other hand, a bona fide purchaser 
for value would undoubtedly hâve taken the goods free of the lien. 
So would an attaching créditer in Massachusetts or New Hampshirë, 
where the rights, of an attaching créditer are likened to those of a 
bona fide purchaser for value. See Lanfear v. Sumner, 17 Mass. 
iio, 9 Am. Dec. 119; Hodgdon v. Libby, 69 N. H. 136, 43 Atl. 312. 
Again, a trustée under the bankrupt act of 1898 would hold thèse 
goods against thè lien claimed by the petitioners for, by section 70 of 
the act, he has the rights of an attaching creditor. On the other hand, 
a voiuntary assignée, and a purchaser with notice, would take subject 
to the équitable lien of the petitioners. Walker v. Brown, 165 U. S. 
654, 664, 17 Sup. Ct. 453, 41 L. Ed. 865. How stands the receiver? 
In Refining Co. v. Payne, 167 U. S. 127, 147, 17 Sup. Ct. 754, 42 L. 
Ed. 105, an équitable lien upon sugar bounty to become due was held 
good against a receiver representing the gênerai creditors. In Hauselt 
V. Harrison, 105 U. S. 401, 26 L. Ed. 1075, an assignée in bankruptcy 
under the act of 1867 vi^as held to take goods of the bankrupt subject 
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to an équitable lien like this. It îs true tHat there the lienee advanced 
the money with which the goods in question were purchased by the 
lieittOr, but the vàlidity of the équitable lien was there rested, in whole 
or in part, upon an agfreement to give a lien which had been entered 
into by the owner of the goods. See the citation from Story, Equity 
Jurisprudence) at 105 U. S. 406, 26 L. Ed. 1076; Perry v. Board, 
102 N. y. '99, 105, 6 N. 'E. 116. To the same effect is the opinion 
in Riddié V. Hudgins, 7 G. C. A. 335, 58 Fed. 490. Thère, also, the 
lien was>ièlaimed by the vendor of the property, but the court did 
not rely upcwi this fact, ahd said that the lien was enforceable in case 
of the insolvency of the debtor. See, also, Winsor v. McLellan, 2 
Story, 492, -Fed. Cas. No. 17,887; Alexander v. Ghiselin, 5 Gill, 
138; Gregory v. Morris, 96 U. S. 619, 24 h. Ed. 740. In Smith 
V. Robîns<>n, 13 Metc. 165, no lien but a factor's lien was contemplated 
by thé lîarties, and, for want of possession, it was held that no factor's 
lien exfeted. The Massachusetts cases cited by counsel for the receiv- 
ers show that the goods itt question would pass to an assignée in 
insolvencyi Moors v. Reâding, 167 Mass. 322, 45 N. E. 760, 57 Am. 
St. Rèp. 460. As was observed in Blanchard v. Cooke, 144 Mass. 
207,-225, II N. E. 83, "The assignée in bankruptcy under the act 
of 1867 acquired ônly the rights of the debtor, while an assignée in 
insolvency acquired something mofe." See Haskell v. Merrill, 179 
Mass. 120, 60 N. E. 485. Even if it be true that the rule of law in 
Massachusetts, viz., that title does not pass without delivery of pos- 
session, so manifests the public policy of Massachusetts regarding liens 
of the sort hère claimed that a fédéral court in Massachusetts must 
hold them void, y et no such rule exists in New Hampshire. See 
Adams v. Lee, 64 N. H. 421, 13 Atl. 786; Thompson v. Esty, 69 
N. H. 55, 45 Atl. 566. In the latter case, the rétention of possession 
was held not to be a conclusive badge of fraud, and the claim of the 
assignée in insolvency was rejected. As to thèse goods, the prayer of 
the petitioners must be granted. 

The Government Contract. About December 10, 1901, a contract 
was entered into between the petitioners and the company, by which 
it was agreed that the petitioners should be allowed a commission of 
2 per cent, on ail oontracts thereafter taken by the company from the 
United States government. About January 28, 1902, a government 
(Sontract was entered into between the company and one Taggart of 
Philadelphia, whereby the company agrèed to manufacture and de- 
liver to Taggart 25,000 pairs of socks of a certain sort ; Taggart hav- 
ing contracted with the government for their delivery by him to it. 
On January 29, 1902, the petitioners advanced to the company $15,000, 
and opened a new account on that day, called "A. P. Olzendam U. 
S. Government Account." On the same day, and before the advance 
was made, the petitioners and the company agreed that the company 
should fully carry out and perform the contract with Taggart, and that 
the procoeds from this contract should be paid to the petitioners, to 
secure their advances, until they should hâve been fully reimbursed 
therefor, together with interest and commissions; that in billing the 
goods the original bills should be made on the company's billheads, 
and sent to Taggart ; that each bill should be stamped, "Payable to 
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Victor & Achelîs," and that duplicate bills should be sent to the peti- 
tioners. The petitioners were induced to make this advance by rea- 
son of the contract between the company and Taggart. The total 
avails of said contract would be between $6,000 and $9,000. Several 
cases of socks were sent to Taggart in accordance with this agree- 
ment, and the petitioners hâve received payment for them. Before 
the appointment of the receivers, the company had manufactured 
four other cases of thèse socks. Thèse four cases were set aside, and 
marked with Taggart's name and address; they came into the pos- 
session of the receivers on March 19, 1902, and still are in their pos- 
session, and hâve not been billed or invoiced. Thereafter the receivers 
manufactured seven other cases from materials purchased by them, 
and shipped five cases to Taggart upon his express agreement to ac- 
cept them on behalf of the receivers, and to make payment for them 
to the receivers. No payment has yet been made. The receivers 
hâve in their possession the two remaining cases. Of the 25,000 
pairs called for by the contract, 1,440 hâve not been manufactured, 
and the receivers hâve now ceased to carry on business of the com- 
pany, and hâve no material on hand with which to complète the 
contract. The receivers hâve refused to carry out the terms of the 
contract between the petitioners and the company, asserting that they 
are entitled to ail payments from Taggart on account of the five cases 
delivered to him. On January 29, 1902, the date of the advance of 
$15,000 by the petitioners, the company was insolvent, and continued 
so until the appointment of the receivers. The assets in the hands 
of the receivers are not sufHcient to pay ail the creditors, but the 
plaintiflfs had reasonable cause to believe, and did believe, that the 
company was amply solvent on said date. This pétition is brought 
to obtain the proceeds of the 11 cases mentioned. By its agreement 
with the petitioners, the Olzendam Company pledged to them the 
proceeds. of the contract, but not the goods themselves with which 
the contract was concerned; therefore, no lien arose upon the goods 
themselves. It seems that the petitioners could not hâve maintained a 
bill in equity against the company to compel it to deliver to Taggart 
even those cases of goods which had been marked with his name. 
The receivers were not obhged to carry out the contract with Taggart ; 
they could hâve sold thèse goods to a third party, and could hâve 
coUected the price. The property coming into the receivers' hands 
which was not subject to the petitioners' lien was to be disposed of 
for the benefît of the gênerai creditors, and the receivers could not 
apply this property for the sole benefît of the petitioners. They could 
say to Taggart, "We hâve succeeded to the company's rights and 
property ; we will furnish you the goods as provided in the company's 
contract; but, as we are not bound to do this, we will do it only 
on the condition that you enter into a new contract with us to pay us 
thq- price of the goods we send you." In effect, this agreement was 
made between the receivers and Taggart. If thèse considérations dis- 
pose of the petitioners' claim to the four cases, their claim to the five 
cases and to the two cases is invalid a fortiori. 

As to thèse goods, the pétition is dismissed. Costs will be allowed 
neither party. 
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GâSïîKBR et al. v. POOAHONTAS OOiLIEEIES CO. et aL 
' (Circuit Court, W. D. Virginia. July 31, 1902.) 

L'C<>MTBMPT om Gourt^Opfbnse agaîNst Unï'tkd States. 

': .iÇontempt of é^ fédéral court Js an offensé, witliin Eev. St. U. S. § 1014, 
whlçh, TClth Act May 28, 1896;(;29 Stat. m), authorizes a United States 
commlssloner ti> àrrest, imprisoii, or bail for an offense against tbe 
United Sta,tes. 

& SamB— AïTlbÀTIT fOK WABBAitT OF AbREST. 

Affldavlt fôr warrant of arrest for eontempt of court In disobeylng an 
Injunctive prder against Interferlng wlth work by lawless acts of intimi- 
^j, dation need not be made byj a party to tbe Injunction suit, but by any 
one knowing the facts; the acts forbiddeii béing themselves offenses. 

3. Habeas Corpus— Questions Cqnsidebed. 

'■ On pletltion for habeas coï'piûs by oide arrested and committed for dis- 
obeylng aà Injunction, the question whether petltioner knew of the in- 
junction cannot be inquired Into; thls belng a matter of défense on the 
merits, and not material ou tbe question whether the Judgment of com- 
mlttal was vold. 

Pétition for Writ of Habeas Corpus. 
V. h. Sexton, for petitioners» 

McDOWEL,Irf, District Judge. On July i6, 1902, on a verified bill 
pf coiïiplaint, I sîgned an ordet' èhjoining numerous named défendants, 
-^striking coal miners,^-and ail others associated or connected with 
them; from interfering with the working of the mines of the Pdca- 
hontas Collieries Company, eîthér by menaces, threats, or any char- 
aCter of intimidation used to prevent employés of said company from 

f:oing to or from said mines, or from engaging in mining at said mines. 
t appears from a pétition for writ of habeas corpus this day laid be- 
fore me in behalf of Miles Hambrick and two others (none of the 
petitioners being named in the injunction order) that on July 23, 1902, 
on the affidavit of one A. T. King, warrants for the arrest of petition- 
éris were issued by a Utlited States commissioner for this district; 
the charge made in the afSdavit being that the petitioners had by in- 
t&Widation sôught to prevent certain employés of the above-named 
c6!rrijpîihy from working, în violation of the aboye order. The peti- 
tîôiiers were arrested, and given a preliminàry hearîrig before the com- 
niîssioner, and, being unàble to give the bond required for their ap- 
pearahce before court, ha'^^ been committed to jail.pending the next 
rçgularterm of court. 

The point chiefly relied on by counsel for petitioners is the alleged 
Want of authority in the compiissioner to hold the, examining trial 
and to commit thé petitioners. 

Sèdîon 1014, Rev. St. U. S., reads, so far as material, as follows: 

"For any crime or offense against the United States, the offender may, by 
any * •' • çoriiiillssioner of a circuit court totake bail * * * agree- 
ably to the usual mode ôf process against 'Offenders in such state * * • 
be -arr^ted and Imprisoned, or bailed, as the case may be, for trial before 
such court of the United States as by law has cognizance of the offenee." 

By Act May'28j 1896 (29 Stat. 184) United States commissioners are 
given the same powers and duties as had previously been given to cir- 
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cuit court commissioners. That a contempt is an offense against tlje 
United States is not open to question. 

In Fanshawe v. Tracy, 4 Biss. 490, Fed. Cas. No. 4,643, Judge 
Drummond said: 

"A party who has conducted himself in such a way as to justify the court 
in punishing him for contempt or for disobedience of its order tias committed 
an offense against the United States." 

In Fischer v. Hayes (C. C.) 6 Fed. 68, Judge Blatchford said: 
"It is well settled that contempt of court is a speciflc criminal offense." 

Citing New Orléans v. New York Mail Steamship Co., 20 Wall. 
387, 392, 22 L. Ed. 354. 

In Re Ellerbe (C. C.) 13 Fed. 530, 4 McCrary, 449, Judge McCrary 
said : 

"A refusai to obey the process of a court of the United States • • * is 
plainly an offense against the fédéral govemment. A proceeding in contempt, 
in a fédéral court, is a criminal case, to be prosecuted In the name of the 
United States." 

In U. S. V. Jacobi, i Flip. 108, Fed. Cas. No. 15,460, the question 
is quite fully discussed; the court saying: 

"I hold that section 17 [section 725, Rev. St.] makes contempt of- court a 
crime against the United States. Now that it Is, -Within section 33 [section 
1014, Rev. St.], a crime for whlch the party may be arrested and imprisoned 
or bailed, I do not doubt." 

See, also, In re Acker (C. C.) 66 Fed 290. 

As further tending to show that contempt of court is an offense 
against the United States, it may be noted that since a very early day 
the président has been held to hâve the power to pardon for contempt, 
under article 2, § 2, Const., giving him the right to pardon for offenses 
against the United States. In re Mullee, Fed. Cas. No. 9,911, and 
opinions of attorneys gênerai there cited. 

Another ground relied upon in the pétition is that the afifidavit upon 
which the warrants were issued was not made by a party to the suit. 

In Secor v. Singleton (C. C.) 35 Fed. 378, it is said : 

"In cases where an injunction has been granted to enforce or maintain a 
merely private right, a proceeding instituted to punish a party for vlolating 
the order is very generally regarded as a proceeding to redress a private 
injury, in which the public hâve no concem, and for that reason the prose- 
cutor or person fillng the information must hâve an interest in the proceed- 
ing difCering from that of the gênerai public; otherwise the courts will not 
entertain the information." 

This doctrine is not applicable to the case in hand. The injunction 
order hère forbade acts which are in themselves offenses against the 
criminal làws of the state. It is a matter of common knowledge that 
strikes, especially strikes of coal miners, are frequently accompanied 
by lawless acts of intimidation. The complaint hère charges this of- 
fense to the petitioners. In such cases the public is interested. The 
citizens generally are concerned to bring to an end the reign of terror 
created by the strikers. Certainly in contempts of this character every 
citizen has a right to make complaint against persons who, in violating 
the order of the court, at the same time violate the criminal laws of 
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thief Ètitè; Moreover, section 1014, Rev. St., provides that the pro- 
cédure for the arrest and examining trial of offenders shall be "agree- 
âbljfiotbé tisuâî'mode of procëss in such state." Certainly the usual 
procédure in this state, when there has been an offense against the 
criminai la*, is fori any person knowing the facts to "swear out" a 
warrant. I know of no Virginia authority requiring a différent course 
in contempt cases. 

It is further alîeged in the pétition (the évidence taken by the com- 
missioneriUot being produced) ^hat the.petitioners had no knowledge 
of the injunction order. This is a défense on the merits, but is not 
now to be inqûired into. Presumably the commissiOner has heard 
évidence on thi? point, and has fairly exercised his judicial functions in 
deciding that there is probable cause tb believe the petitioners guilty 
of contempt. They could not be guilty if they had no knowledge of 
the injunction. Habeas coi-pus is not an appellate writ, and its issue 
is proper în such cases as îhis.only where the judgment of comrnittal 
is void, as for want of jurisdiction. 4 Enc. PI. & Prac. 816 et seq. ; 
In re Stupp, 12 Blatchf. 501, Fed. Cas. No. 13,563; In re Byron 
(C. C^ 18 Fed. 723; In ré Morris (C. C.) 40 Fed. 824; In re Boyd, 
I C. C. A. 156, 49 Fed. 48; Ex parte Rickelt (C. C.) 61 Fed. 203. 

It foUows that the writ should be denied. 



DAVIESS COUNTY DISTILLING CO. v. MARTINONI. 

(Clrcfllt Cîourt, k i). Oallfomla. July 14, 1902.) 

No. 12,910. 

1. Vthva.tr CôMiPHTiTioiî— WHtiir Action Libs. 

Action for unf air compétition. In that défendant sold whisky labeled 
"Kentucky Club Bourbon," whlle complalnant had prevlously used the 
label "Kentucky Club," cannot be malntalped; there being no Intent by 
défendant tp palm ofï ]b^^ goods $is manufactured by complalnant, his 
label not being otherwise Sltnllar to coinplalnant's, and bearing his own 
name, and no làniage to complalnant being shown. 

In Èquity. 

Çcrivner & Hopkins, for complalnant. 
Morrison & Cope, for défendant. 

MORROW, Circuit Judge. This is a suit în equity, brought by the 
complalnant, a Kentucky corporation, against the défendant, a citizen 
of California, for the alleged infringement of a trade-mark, and for 
fraudulent and unfàir compétition. The bill allèges that the complain- 
aht's predecessors many years ago adopted certain formulse for the 
distillation of a pure and whplésome whisky, which product was made 
at a certain distiliery in Daviess côunty, Ky., of which complalnant is 
now the owner, and is still made at that distiliery, according to the 
same formulse, and is of the highest excellence ; that for upwards of 

1 1. TJnfalr compétition, see notes to Scheuer v. MuUer, 20 C. C. A, 165; Lare 
V. Harper & Bros., 30 O. 0. A. 376. 



DAVIESS COONTY DISTILLING CO. V. MAETINONI. 187 

20 years last past the complainant and its predecessors hâve been en- 
gaged continuously in producing at said distillery a whisky known as 
and named "Kentucky Club" whisky; that said words "Kentucky 
Club" are a valid and subsisting trade-mark, indicative of the origin 
and ownership of said whisky, and is of a value of over $5,000. It is 
alleged that the défendant has infringed this trade-mark by applying to 
whisky not distilled by the complainant the said words "Kentucky 
Club." It is further alleged that the défendant has instituted an unfair 
and fraudulent compétition with the complainant, in that he has con- 
tinuously for a ntimber of years past been palming ofï upon the public 
an inferior and spurious whisky, in the Northern district of Caiifornia 
and elsewhere, under the name of "Kentucky Club," thereby falsely 
and fraudulently representing to the public that his whisky was that of 
the complainant. It is; charged that by means of this trick and fraud 
the défendant has sold great quantities of an inferior and unwholesome 
compound, and has inflicted great loss, injury, and damage upon the 
complainant. 

A demurrer was sustained to the first count of the bill, in which pro- 
tection was claimed for the use of the words "Kentucky Club" as a 
trade-mark, thus eliminating the élément of a technical trade-mark, 
and leaving the action dépendent solely upon the alleged unfair com- 
pétition by the défendant. 

The défendant denied generally the charges of the complaint, and as 
matter of défense alleged that on the ist day of December, 1896, prior 
thereto, and ever since that time, he was and has been continuously 
engaged in the wUolesale liquor business in the city and county of 
San Francisco, state of California; that, being désirons of appropri- 
ating a trade-mark and label for a certain brand of whisky which he 
was then contemplating placing upon the market, he selected the words 
"Kentucky Club Bourbon," and upon learning from the secretary of 
state of California that no claim to a trade-mark for such words had 
ever been made in the state, the défendant caused to be ûWd in the 
ofifice of said secretary of state an afhdavit stating that he was in the 
exclusive use and possession of a certain trade-mark containing said 
words, and thereafter received notice that his said trade-mark and 
label were duly registered in said office. The défendant allegei» that at 
no time prior to the registration of said trade-mark, and not until a 
raonth or two prior to the commencement of this action, did he hâve 
any knowledge of or information concerning the use by the complain- 
ant of the words "Kentucky Club," nor had he heard of complainant's 
whisky vended under said name. It is alleged that the labels and 
markings of defendant's goods are entirely dissimilar to and différent 
from those of complainant, and that défendant has never sold any 
whisky under the name "Kentucky Club" which did not bear in promi- 
nent letters defendant's own name and address. It is furfher alleged 
that the whisky sold by défendant as "Kentucky Club Bourbon" is a 
blend of which a Kentucky whisky comprises ail but 2 per cent. That 
such Kentucky whisky is imported from Kentucky by défendant, pur- 
chased from Jesse Moore-Hunt Company. It is alleged that defend- 
ant's transactions in and concerning his "Kentucky Club Bourbo»' 
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havé beèri wholly fair at ail times, and that he lias never at any time 
sold his article or any other whisky as aild for the product of complain- 
ant. That he has âlways sold it as a blend of his own, and ail pur- 
Chasers from him hâve had knowledge thàt it was such. 

It has long been settled that in cases of unfàir compétition the action 
is baéed upon déception, unfairness, and fraud, and that this fraud 
should be generally proved, and not left to inferential évidence alone. 
This rule is far more strictly followed in cases of unfair compétition 
than în cases involving a technical trade-mark, where fraud will be 
presumed from the wrongful use of the trade-mark, without regard 
to thé intent. The United States courts hâve re'peatedly held the in- 
tent to deceive the public an indispensable élément in the fraud 
chargea in unfair compétition, and that "this intent and the fraud in 
which it inheres may be, and generally must be, proved, by circum- 
stances, by fàcts, by sales, by a course of action." Gorham Mfg. Co. 
v. Emery-Bitd-Thayer Dry Goods Co., 43 C. C. A. 511, 104 Fed. 
243; Hilson Co. V. Foster (C. C.) 80 Fed. 897, In the case at bar 
the évidence clearly shows that there was no intent on the part of the 
défendant to palm ofif his goods as those manufactured by the com- 
plàinant, or any intent whatever to mislead or deceive the public with 
regard thereto. The question of intent, therefore, being removed 
from considération, complainant could only hâve relief from its alleged 
wrongs îf the acts of the défendant, however innocent in intent, result- 
ed in such damage to complainant as will be taken cognizance of by 
courts of eguity. 

It appears froto the évidence that at the time of the adoption of the 
wôfds "Kentuçky Club Bourbon" as a trade-mark by défendant, the 
Conïplainant was selling very little, if any, of its "Kentuçky Club" 
whisky in this city and county, and that even at the time this suit was 
brought the conlplainarit's product was not known to ttiany of the 
iargest liquor dealers hère. They testifîed that they had never corne 
iri contact with it, and their only acquaintance with it was in the 
printed lists or quotations of some liquor publications. The complain- 
aiititself does not show that it has lost any sales by reason of defend- 
arit's product. Under thesé conditions, no misrepresentation to the 
public having beeri showny and no damage to the complainant by the 
alleged invasion of its private rights, the éléments df an action for 
unfàir bompetitipn are wholly wanting. Centauf Co. v. Marshall 
(G. C.) 92 Fed. èds; American Washboard Co. v. Saginaw Mfg. Co., 
43 C. C. A. 233, 103 Fed. 281, 50 Lf. R. A. 609; Goodyear's India 
Rubber Giove Mfg. Co. v. Goodyear Rubber Co., 128 U. S. 598, 604, 
9 Sup. Ct. 166, 32 L. Ed. 535. 

Let a decree be enteréd for the défendant. 
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MITCHELL et al. v. A CARGO OP LUMBER. 
(District Court, E. D. Kew York. July 10. 1902.) 

1. Shippinq— Chabtbb Pahtt — Port of Dischabge. 

Where a shlp was ehartered from Halifax to the port of New York, 
she cannot be compelled to discharge at New Kochelle, on Long Island 
Sound; that place being neither witbin the port of New York geo- 
graphically, nor as defined by Greater New York Charter 1901, § 864, etc. 

2. Same— Waiver. 

Where consignées of a cargo Ulegally required the consignée of a ves- 
sel to unload at a certain point, whlch he refused to do, the fact that 
he also refused because his vessel would not lie afloat at that place 
did not constitute a waiver of his claim that the cargo consignées had 
no right under the charter to compel a delivery there. 

Benedict & Benedict (R. D. Benedict, of counsel), for libelants. 
Rounds & Dillingham (Ralph S. Rounds, of counsel), for claimant. 

THOMAS, District Judge. On the 7th of November, 1901, the 
brigantine Atrato, some 98 feet in length, and drawing 12I/2 feet, 
laden with luraber, arrived at Hunter's point, in the port of New 
York, on a voyage from Halifax, after touching at City Island. On 
this day Walford, the ship's consignée, asked Stetson, Cutler & 
Redman, the consignées of the cargo, for discharging orders, and 
was informed that such orders could not be given at that time. On 
the afternoon of the same day the cargo was sold, deliverable at 
New Rochelle. On or about the 8th of November, the captain of 
the Atrato called upon Stetson, Cutler & Redman, and was informed 
by Cutler that the cargo had been sold at New Rochelle. The cap- 
tain stated that he had heard that there was not a good bottom at 
the New Rochelle dock, upon which Cutler informed him that he 
was confusing the intended berth with the other dock at New Ro- 
chelle, and that the bottom was absolutely good. The question of 
paying the extra towage and pilotage came up, and Cutler stated 
that, as the vessel had come from City Island to New York upon 
Walford's direction, Walford should pay thèse expenses, but as the 
captain went out of the door, Cutler said to him that he would do 
what was right. From this time forward the consignées of the car- 
go and ship were in discord, and debated their rights, and what they 
would and would not do, and what they could and could not be com- 
pelled to do ; the consignée of the ship insisting that by right he could 
not be forced to discharge at New Rochelle, and that he would not 
discharge there, unless a safe berth was guarantied and towage and 
pilotage paid, while the consignées oî the cargo asserted the right to 
order the vessel to that point, but expressed no withdrawal of their 
claim that Walford should bear the expenses of towage and pilotage 
until the afternoon of November I2th. On November xïth Walford 
wrote a lètter to the consignées of the cargo, stating that he had 
directed the captain to investigate the New Rochelle dock, and in- 
closéd a bill for demurrage for one day. Again, on November I2th, 
he wrote the consignées that the vessel would be discharged at Erie 
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Basin, beginning the I3th. About 4 o'clock in the afternoon of the 
I2th, the consignées, of the cargo caused a letter to be delivered to 
Walford, for which he receipted, in which, through their counsel, 
Rounds & Dïllinghafn, they stàtëd that the discharge must be at 
New Rochelle ; that "they are willing to pay any extra expense that 
may properly arise in connection with the discharge of said schooner 
in accOfdancîe with their direction"; and that the discharge at Erie 
Basin, pr any place other thah Mahlstedt's dock, New Rochelle, 
would be àt the risk of the ship. The discharge began at Erie Basin 
on Npvember I3th, and was completed. The présent action is for 
the freight, and the défense is breach of the contract of carriage. 

The proposed berth at New Rochelle has a bottom of soft mud, 
several feet deep. There are no rocks, and nothing to injure a sound 
vessel, unless, perchance, a stray brick or stone mixed with the mud. 
The water is six or eight fept deep at low water. Approaching the 
channel the depth is about six feet, and the water rises to about 
nine feet. The depth of the water in the channel dépends on the 
direction of the wind. With the westerly wind that had of late pre- 
vailed the depth of the water was decreased. Vessels drawing 12^ 
feet and over frequently discharge at this dock, but no vessel can 
discharge there without being aground a portion of the time, and 
such is the case with the ma jority of the lumber docks in the city of 
New York. Most lumber vessels, hâve straight bottoms, but the 
Atrato is shaped with a sharper keel, and wou,ld not lie as evenly 
as a round-bottomed vessel, unless she settled down into the soft 
mud. The évidence tends to show that ve§sels as sharp as the At- 
rato do lie aground safely while discharging, It is probable that 
she, if in good order, could hâve lain aground at the New Rochelle 
dock without injury. The extent of that injury is not clear, and the 
évidence touching it is too meager to pçrmit, a definite conclusion. 
The consignées of the cargo evidently expected to sell the same at 
New Rochelle, and hoped to > hâve, a report from the vessel at City 
Island, which is near New Rochelle). Had a report been made from 
tijat point, there would hâve, been np question pf extra pilotage or 
towage back to New Rochelle, but the consignée of the ship was not 
informed that thete was any such désire on the part of the consignée 
of the cargo, and, as the ship was chartered for New York, there 
was no reason why she shoul^npt hâve come forward to that point. 
Nevertheless, this situation caused lue irritation and disagreement. 
_ ,;One of the principal questions to be decided is whether a ship 
laden with lumber, chartered from,. Halifax to the port of New York, 
may be ordered to New Rochelle for discharge. New Rochelle is 
on the Sound. It is neither within tlie port of New York geograph- 
ically, nor as defîned in section 864 of the charter of New York of 
1901, or at an earlier time. See .Laws 1897, c. 378, § 864; Consol. 
Act 1882, c. 15, tit. 3, § 803; Id. c. 15, tits. 2, 3, §§758, 760. 
"yessels laden with lumber usually,^pme through the Sound to the 
^ast river, and it is the practice without exception, yet not always 
without protest, for vessels, upon being ordered so to do, to go to 
New Rochelle and discharge; but in such case the consignée of the 
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cargo always pays the extra towage or pilotage. This practice in- 
dicates a compliance with the wishes of the consignées of the cargo, 
to whom the vessels must look for business, but it does net establish 
that a vessel bound to the port of New York must, pursuant to its 
contract of carriage, after her arrivai there, go back through the 
Gâte, and out again into the Sound, to a point beyond the limits of 
the port, for the purpose of discharge. The very practice shows 
that the vessel goes, not by reason of the primary contractual obliga- 
tion; otherwise the extra towage or pilotage would not be paid. If 
the vessel were bound to deliver at New Rochelle pursuant to her 
charter, such concession would not be made to the ship. Neverthe- 
less, whatever the motive, constraint, or compulsion, the custom is 
to go upon payment of extra expenses ; but the practice does not en- 
large the port of New York, nor change the terms of the contract. 
The following findings are justified by the évidence : (l) The berth 
at New Rochelle was safe for sound vessels. Whether for a vessel 
injured, and in the condition of the Atrato, is beyond présent conclu- 
sion. (2) Walford refused to go unless he could hâve the safety of 
his vessel guarantied in her berth, and her towage and pilotage paid; 
each and every of which demands were at the earlier time refused by 
the consignées, and the payment of towage and pilotage only acceded 
to, in the language quoted on the I2th, after the vessel had goné to 
Erie Basin for discharge. (3) The claimant had no contractual right 
to order the vessel to New Rochelle for discharge. The décision of 
Judge Brown in Devato v. 823 Barrels of Plumbago (D. C.) 20 Fed. 
513, sustains the holding that New Rochelle is not within the limits 
of the port, as recognized by the state. (4) The claimant is not re- 
lieved from this illégal position taken by them, even though it should 
appear that Walford refused, among other things, to go because his 
vessel could not lie afloat at that place, as he did contemporaneously 
claim that there was no légal right to send the vessel there, and evi- 
dently he did not intend to relinquish his légal rights save on the 
terms stated. (5) It does not satisfactorily appear that Walford re- 
fused to discharge at any berth in the port of New York where he 
could not lie afloat. He probably stated that such was his right, but 
be was ordered to no other berth, and any abstract discussion of his 
right in that regard is not material. 
The libelants should hâve a decree. 
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.! BDISÔN T. AMERICAN MUTOSCOPB CO. 

(Circuit Court, S. D. New ïork; May S, 1902.) 

L (708T4-Tl)n*t7i(8EMISNT8— PRIEUTOMS PaUÎ TOB AfPKAL AND SnFBBSBOBAS 

-BoïftB.^ •;'■''■ ■■ ■•■'■ ■ 

FiienrtûmB paid a surety company for appeal boAçl and aupersedeas 
bond'I^y aijuecessful à^pellant are taxable in the circuit court as legiti- 
matè and proper dlsbursements. 

*. Sa^R— EklKTINa EXHIBITÇ. 

Tbe étpense of prlnting exhlbits Is not taxable as, a disbursement in 
the clrciilt court In the Second Circulti where no brdér dlrectlng the 
prlnting wàs made, and It does not appear that the original exhlbits 
coul^ not hâve been used. 

On Appeftl froiTJ Clerk's Taxation of Costs. 
See (C. ÇO. iio Fed. 66o. 

D. W. Cooper, for the motion. 
Dyer, Edmonds & Dyer, opposed. 

LACOM^E, Circuit Judge. Twp of'the items disallowed by the 
clerk, to wit, the.premiums paid for appeal bond and for supersedeas 
bond, should be allpwed. The court of appeals in the Sixth circuit 
disallQwed a similar charge when sought to be taxed as costs; the 
only reason ^tated being that "there is no authoritjr for taxing such 
an item." Lee Injector Mfg. Co. v. Pemberthy Injector Co., 48 C. 
G. A. 760, 109 Fed. 964. There is authority, however, for taxing 
legitimate arid prdper disbursements which are rendered necessary by 
rules of practice as disbursements in the circuit court, and thèse pre- 
miums seem to be such disbursements. The printing of defendant's 
exhibits in the circuit court was properly disallowed under the settled 
practice în this circuit, no order specially directing the printing being 
shown, and thç original çxhibits being presumably in proper shape to 
snbmit to the circuit judge. The requirement of the circuit court pf 
appeals that inore thari one complète printed set of exhibits shall be 
fta"nished, so ^ihat each judge who sits on the hearing of the appeal 
may hâve one, raây be a good reason for taxing cost of printing them 
as a dislbursemept in circuit , court; of appeals, but it does not change 
the situation s6 far as the circuit court is concernée. 

f 1. See Costs, Tol. 18, Cent Dlg. i 6(i9L 
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WILLIAMS T. CEABB et al.» 
(Circuit Court of Appeals, Seventh Circuit May 6, 1902J 
No. 800. 

L Fedebai. Courts— Jukisdiction— Remédies Qivek bt State Statuts. 

A State cannot by législation confer a substantive right or remedy In 
the way of a suit inter partes upon Its own cltlzens that wlil not be 
available to the cltlzens of the other states, nor can It by any devlce 
restrict such right or remedy thus made avallable to enforccment In Ita 
own courts, the conditions of citizenship belng such that It would other- 
wise be enforceable in the fédéral courts. 

2. Samb — Suit to Coktest Will. 

Where the statutes of a state confer upon a state court of equlty 
original Jurisdiction of sults to contest the valldity of a probated will. a 
circuit court of the United States bas concurrent jurisdiction of such a 
suit in whlch the amount in controversy is sufficlent and the parties are 
cltlzens of différent states. 

& EqUITY— JOINDER OF CAUSES OF ACTION — MuLTIFARIOUSNBSS. 

Two causes of action, one for setting aslde a wlU and the other for 
setting aslde a deed, both made by the same person, and alleged to hâve 
been procured by the fraud and undue Influence of one of the défendants, 
may be Joined In the same bill, wlthout rendering It multif arlous, where 
the rlghts of the other défendants wUl not be prejudiced thereby, although 
they clalm Interests in différent portions of the property in controversy 
through thelr codefendant; nor Is It an objection to such Joinder that 
the statutes of the state require the Issue wlth respect to the will to be 
submltted to a jury, slnce a court of equlty bas power to conform to such 
requlrement 
i. Same— Parties— Practicb of Fédéral Courts. 

To a suit in equlty by one of the two helrs at law of a décèdent to 
set aslde a will and a deed executed by such décèdent for fraud and 
undue Influence, and to recover complainant's share of the property, the 
other helr Is not an Indispensable party, and a fédéral court will not 
require bis Joinder where it would oust its jurisdiction. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

S. S. Gregory and Frank Crozier, for appellant. 
Levy Mayer, for appellees. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This was a suit in cquity, brought by the 
appellant, a citizen of Michigan, against the appellees, citizens of 
Illinois, to set aside the will of one Ellen Williams, a sister of the ap- 
pellant, for fraud and undue influence, and also to set aside and cancel 
a deed of certain real estate situate in the city of Chicago, made by 
Ellen Williams to the appellee Christopher C. Crabb, on the like 
grounds of fraud and undue influence, and hâve him charged with a 
trust in relation to the real estate alleged to be held under the will and 
deed. There is other incidental relief prayed for in the bill, as the ap- 
pointment of a receiver, but thèse are the grounds of the action and 
the principal relief sought, the purpose of the suit being to recover from 
Crabb a one-half interest in the real estate so held by him, and to set 
aside as a cloud upon the complainant's title the will and deed alleged 

• Beliaaring denled. 
117 F _ia 
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to have been obtained by fraud. The allégations of the bill are, in 
substance, as follows: That on September 2, 1896, at the city of 
Chicago, Ellen Williams died, unmarried and without issue, leaving as 
her sole heirs at law her brother, the complainant, John Jay Harvey 
Williams, and her sister, Helen.,(^lexander ; that at the time of her 
death she was seised in fee of ciértain described real estate, situate in 
Chicago, of much value; that for some time prior to her death the 
land was held by the Chicag'ô & South Side Rapid Transit Company 
under à lease purporting to have been executed by Ellen Williams on 
June 15, 1892, and that lots and parcels of land were still in possession 
of the South Side Elevated Railroad Company under a lease dated 
Gctober 1, 1897, executed by the défendant Christopher C. Crabb, who 
claipis to hold the premises under the will of Ellen Williarns and under 
a warranty deed executed to him by Ellen Williams, the company pay- 
ing therefor an annual rent of $6,165 '> that at the time of her death 
Ellen Williams was also seised in fee of certain other lands in Chicago, 
now OCCupipd and in possession of a person known and styled as 
"Nelliè 'Tuttle," under a lease to her by défendant Crabb, who claims 
title to thè land by virtue of the last will and testament of Ellen Wil- 
liams; that on January 8, 1894, a deed by Ellen Williams, dated on 
December 13, 1893, was filed of record in the recorder's office of Cook 
county, purporting to convey such lands in fee to défendant Crabb. 
The billfurther charges that, although the title to the lands appears 
of record in the défendant Crabb, the purchase price thereof was paid 
by him out of the funds of Ellen WiUiams, and on her behalf and by 
her direction, and that the title thereto was held in trust by Crabb for 
Ellen Williams, as he, the said Crabb, had admitted to divers persons ; 
that a house, costing $95,000, was built by Crabb upon the premises, 
and paid for out of the fUnds of Ellen Williams, and that he held the 
lands in trust for the use and benefiit of Ellen Williams, upon a mère 
naked légal title without equity ; that after the death of Ellen Williams, 
Crabb seized, and still holds possession and enjoys, the rents and 
profits of the said premises; that the will of Ellen Williams, under 
which défendant Crabb claims to hold the land, dated on May 19, 1896, 
was on September 10, 1896, admitted to probate before the probate 
court of Cook county, 111., and admitted to record as the last will and 
testament of Ellen Williams, and letters testamentary issued thereon 
to Crabb, as the exécuter, without bonds, as directed in the will. The 
will is set out Verbatim in the bill, the eflfect of which is to devise ail of 
the testatrix's estate, real and personal, to Christopher C. Crabb, and 
to appoint him her sole executor, with request that he be not required 
tO' give any bond or security as executor. That on the I7th day of 
August, 1896, there was filed in the recorder's office of Cook county 
a warranty deed by Ellen Williams, dated on May 19, 1896, purporting 
to convey to Crabb the premises known as No. 47 Congress street and 
No. 2131 Dearborn street, in Chicago, 111., setting out the deed and 
description of the land in fuU. The bill further charges that the writ- 
ing purporting to be the last will and testament of Ellen Williams was 
not such ; that she was not aware of the contents, but that the same 
was procured by the fraud of the défendant Crabb, and should be set 
&side and annulled ; that prior to the making of the will Crabb was, 
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and for many years had been, the attorney in fact and confidential 
agent and adviser of EUen Williams, and the manager of her business 
affairs, and was intrusted with the care and custody of her property; 
and that he, starting as her agent some years before, in small matters, 
gradually assumed and took upon himself the entire control of her busi- 
ness and afïairs, and was so trusted and acquired such influence over 
her mind that sbe was almost entirely excluded from any participation 
in the management of her own estate, and was almost entirely con- 
trolled and dominated in the conduct of her estate by Crabb, who, hav- 
ing such control, retained and instructed his own soliciter to draw up 
the will, directing him to make himself (Crabb) the sole executor, with- 
out bonds, and to vest her entire estate in him upon her death. Similar 
allégations are made in regard to the procurement of the deed to 
Crabb, that it was obtained from Ellen Williams by the same fraud and 
undue influence. Then follow allégations to the efïect that early in 
her life Ellen Williams, who was living with her parents in humble 
circumstances, had been led astray by one much above her station, left 
her home, and led an immoral life, and for many years conducted, un- 
der the name of "Lizzie Allen," a house of prostitution in Chicago; 
and that the défendant Crabb, then a clerk in a dry goods store in 
Chicago, became acquainted with her, and fastened himself upon her 
and her estate, and became a parasite in such house of prostitution, 
managing and directing it for her ; that Crabb, for many years before 
her death, professed to be her lover, and passed much of his time in her 
apartments ; that while so pretending and deceiving Ellen Williams he 
was sustaining relations with a person calling herself "Frankie Leland," 
who now claims to be his wife ; that upon Ellen Williams' death Crabb 
removed her from -her house of prostitution, and installed therein as 
keeper the said Frankie Leland, who entered into the private apart- 
ments of Ellen Williams, and conducted the house of prostitu- 
tion for the benefit of the défendant Crabb for some months, when 
Crabb, claiming to own the same, sold ail the furniture, fixtures, etc., 
to Nellie Tuttle, a public woman, for a large sum of money, who is 
now conducting the business under contract with Crabb. Wherefore 
the complainant asks that an issue be made whether the writing so 
admitted to probate be the last will and testament of Ellen Williams 
or not, and that the said warranty deed to Crabb be declared null and 
void, and set aside, and that an undivided one-half of the premises be 
declared to vest in complainant in fee simple. The défendants Christo- 
pher C. Crabb and Frankie Leland appeared, and filed their 4emurrer 
to the amended bill, the principal grounds insisted upon being: (i) 
That the bill was multifarious in seeking to set aside a will and a deed 
and to déclare a trust, and asking for a partition of the property; 
(2) that Helen Alexander, the sister of complainant, and his coheir, 
was an indispensable party to the bill, and alleged in the bill to be a 
citizen and résident of the state of Illinois ; (3) that the fédéral court 
was without jurisdiction of the case made by the bill. The court be- 
low sustained the demurrer, and dismissed the bill, upon what ground 
does not clearly appear, no opinion being fîled. 

It is claimed by appellant's counsel that ail of the grounds of the 
demurrer except the one of multifariousness were overruled by the 
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court, but the decree shows that the bîU was dismîssed for want of 
equity. That in this case must mean for want of jurisdiction, as upon the 
merits ofthe allégations no question has been or could be made against 
the sufficiency of the bill to make a case for setting aside both the will 
and the deed. And, granting the want of jurisdiction to set aside 
the will for fraud, it is clear that the court would hâve jurisdiction to 
set aside the deed. The bill shows an équitable case for setting aside 
the deed for fraud, and, if within the jurisdiction of the court, the com- 
plainant should not be dismissed out of court because a greater meas- 
ure of relief is demanded than he is entitled to, unless there hâve been 
joined irreconcilable and inconsistent causes of action. In the original 
bill Helen Alexander was joined as one of the défendants, the same 
demurrer being put in ; but being a citizen, as was alleged and is con- 
ceded, of the state in which the suit is brought and where the défend- 
ants réside, it was thought that the court would not hâve jurisdiction 
of the suit, for want of proper diverse citizenship of ail the parties, 
and therefore the complainant amended his bill, omitting his sister as a 
défendant, and not joining her as a complainant. The principal question 
argued in this court was the one of jurisdiction, it being urged with 
earnestness and force that, the case involving the setting aside of a will 
already allowed and admitted to probate by the probate court of Cook 
county, the United States circuit court has not jurisdiction of the case 
for the purpose of setting it aside. It is, no doubt, well settled by au- 
thority, both in this country and in England, that, under the gênerai 
powers of a court of chancery in England, or a court of equity in this 
country, a bill to set aside a will for fraud cannot be entertained, except 
under spécial circumstances. This is because the proof and allow- 
ance of wills has always properly belonged, formerly in England to the 
ecclesiastical courts, and in this country to the courts of probate, or to 
the courts espècially empowered by the statutes of the states to pass 
upon the proof and allowance of wills. But thèse adjudications go not 
upon any ground connected espècially with a want of jurisdiction in 
the fédéral courts, but upon the more gênerai ground that they are not 
cases either of common law or gênerai equity jurifediction, but belong 
espècially to the ecclesiastical and probate courts, which hâve always 
exercised jurisdiction over this class of cases. It has not been made 
a question of the jurisdiction of any particular court, but one of juris- 
diction in equity. But in those states where equity jurisdiction is ex- 
tended by the législature over cases to set aside wills after probate for 
fraud, ttere would seem to be no good reason why the jurisdiction of 
the fédéral court, the requisite citizenship existing, should not be con- 
current with that of the state courts, as in other cases. The jurisdic- 
tion of the fédéral court has never been denied on the ground that the 
courts were fédéral courts, but on the ground that this class of cases 
are not the subject of légal or équitable jurisdiction, and so was denied 
equally to the state and to the fédéral courts. If the state courts of 
gênerai équitable jurisdiction may, under the law, entertain thèse cases 
by suit originally brought there, and not coming up on appeal from the 
probate court so as to form part and parcel of the probate proceedings 
for the probate of wills, it is diflScult to see why the fédéral courts 
should not entertain a concurrent jurisdiction when the requisite di- 
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verse citizenship exists. Otherwise this class of litigants would not be 
placed upon the same footing as litigants in other cases, where the 
jurisdiction of the court is conceded. Thèse cases seem to corne fairly 
within the provision of the jurisdiction act of 1888, giving original 
jurisdiction in ail civil cases at law and in equity arising between citi- 
zenis of différent states. It is well settled that rights and remédies, 
légal or équitable, provided by the statutes of the states to be pursued 
in the state courts may be enforced and administered in the fédéral 
courts, and that the terms "law" and "equity," as used in the constitu- 
tion, although intended to mark a distinction between the two Systems 
of jurisprudence as known and practiced at the time of its adoption, do 
not restrict the jurisdiction conferred by it to the very rights and remé- 
dies then recognized and employed, but embrace as well not only rights 
newly created by the statutes of the states, but new forms of remédies, 
to be administered in the courts of the United States according to the 
nature of the case. A state cannot, by its législature, confer a substan- 
tive right or remedy in the way of a suit inter partes, upon its own 
citizens, that will not be available to the citizens of the other states ; 
nor can it, by any device, restrict such right or remedy thus made avail- 
able, to enforcement in its own courts, the conditions of citizenship 
being such that they would otherwise be enforceable in the fédéral 
courts. By any other view it would be in the power of a state by légis- 
lation to deprive citizens of other states either of the new right or 
remedy given by the state statute .or of the forum granted by the féd- 
éral constitution and laws. The citizen of another state cannot be 
compelled to make such élection, or to accept a remedy upon condi- 
tion that he forego the constitutional forum to which he would other- 
wise be entitled. Railway Co. v. Whittons, 13 Wall. 270, 20 h. Ed. 
571 ; Ex parte Boyd, 105 U. S. 647, 26 L. Ed. 1200; Boom Co. v. Pat- 
terson, 98 U. S. 406, 25 L. Ed. 206; Bigelow v. Nickerson, 17 C. C. A. 
I, 70 Fed. 113, 30 L. R. A. 336; Darragh v. Manufacturing Co., 23 C. 
C. A. 609, 78 Fed. 7. And in Payne v. Hook, 7 Wall. 425, 19 L. Ed. 
260, it was decided that the jurisdiction of the circuit court of the 
United States, in a case for équitable relief, was not excluded because, 
by the laws of the state, the matter was within the exclusive jurisdic- 
tion of its probate courts ; but, as in ail other cases of conflict between 
jurisdictions of independent and concurrent authority, that which bas 
first acquired possession of the res which is the subject of the litigation 
is entitled to administer it. WiUiams v. Benedict, 8 How. 107, 12 
L. Ed. 1007; Bank v. Horn, 17 How. 160, 15 L. Ed. 70; Yonley v. 
Lavender, 21 Wall. 276, 22 L. Ed. 536; Taylor v. Carryl, 20 How. 
583, 15 L. Ed. 1028; Freeman v. Howe, 24 How. 454, 16 L. Ed. 749; 
Hook v. Payne, 14 Wall. 255, 20 L. Ed. 887. 

Section 7 of chapter 148 of the Revised Statutes of IlHnois, so far 
as is important to the considération of this case, is as follows : 

"Provided, however, that If any person Interested shall, witblii two (2) 
years after the probate of any such will, testament or codicil in the county 
court, as aforesaid, appear, and by his or her bill In chancery contest the 
validity of the same, an issue at law shall be made up, whether the writing 
produced be the will of the testator or testatrix or not, which shall be tried 
by a jury in the circuit court of the county wherein such will, testament or 
codicil shall hâve been proven and recorded as aforesaid, according to the 
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practice In courts of chancery In slmilar cases, but if no such person shall 
appear iwithiu the time aforesaid, the probate as aforesaid shall be forever 
binding: and conelusive on ail of the parties concerned, saving to infants or 
(and persons) non compas mentis, the like period after the removal of thelr 
respective disabllities. And in ail such trials by jury, as aforesaid, the cer- 
tifleàte t»f the oath of the witnesses at the time of the first probate shall be 
admitted as évidence, and to hâve such weight as the jury shall thlnk it 
may deserve." 

It is peculiarly within the province of courts of equity to set aside 
deeds'of conveyance for fraud, and this statute in express terms confers 
a like power upon the state courts of gênerai chancery jurisdiction in 
regard to probated wills. No doubt has been raised in regard to the 
power and jurisdiction of the proper state court of gênerai equity juris- 
diction ,to entertain such a suit as this to set aside a will in a proper 
case, if the courts of equity of the state can do it, there is no reason 
to deny concurrent jurisdiction to the fédéral courts as between citi- 
zens of différent states. The question is of importance, and, the au- 
thorities on the subject being not uniform, we hâve given it careful 
considération. We think, both upon principle and the weight of au- 
thority, the jurisdiction should not be withheld. So far as the suprême 
court has spoken upon the subject, if it cannot be said to be fairly 
adjudicated, it has clearly been in favor of the jurisdiction. That 
court sai4 in Gaines v. Fuentes, 92 U. S. 10, 23 L,. Ed. 524, Judge 
Field rendering the opinion : 

"In the Oase of Broderick's WlU the doctrine is approved, -which is estab- 
lished both In England and in this covJntry, that by the gênerai jurisdiction 
of courts of equity, indèpendent of statutes, a bill will not lie to set aside 
a will or Its probate; and, whatever the cause of the establishment of this 
doctrine originally, there Is ample reason for its maintenance in this country 
from the full jurisdiction over the subject of wills vested In the probate 
courts an^ the revlsory power over thelr adjudications in the appellate courts. 
But that such Jurisdiction may be vested in the state courts of equity by 
statute Is there recognized, and that, when so vested, the fédéral courts, 
sitting In the states where such statutes exist, will also entertain concurrent 
jurisdiction In a case between proper parties. There are, it Is true, in several 
décisions of this court, expressions of opinion that the fédéral courts hâve 
no probate jurisdiction, referring particularly to the establishment of wills; 
and such is undoubtedly the case under the exlsting législation of congress. 
The reason lies in the nature of the proceeding to probate a will as one in 
rem, which does not necessarlly Involve any controversy between parties; 
indeed. in the majority of instances, no such controversy exists. In its 
initiation ail persons are clted to appear, whether of the state where the 
wHl Is offered or of other states. From Its nature, and from the want of 
parties, or the fact that ail the world are parties, the proceeding is not within 
the désignation of cases at law or in equity between parties of différent 
states, of which the fédéral courts hâve concurrent jurisdiction with the state 
courts under the Judiciary act; but whenever a controversy in a suit between 
such parties arises respeeting the validlty or construction of a will or the 
enforcement of a decree admitting it to probate, there is no more reason 
why the fédéral courts should not take jurisdiction of the case than there is 
that they should not take jurisdiction of any other controversy between the 
parties." 

Again, the court say, in the same opinion : 

"The suit in the parlsh court is not a proceeding to establish a will, but to 
annul it as a muniment of title, and to limit the opération of the decree ad- 
mitting it to probate. It is, in ail essential particulars, a suit for équitable 
relief, — to cancel an instrument alleged to be void, and to restrain the en- 
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forcement of a deeree alleged to hâve been obtained upon falae and Insufflclent 
testlmony." 

In Ellis V. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 L. Ed. 1006, it 
was held that : 

"Circuit courts, as courts of equity, hâve no gênerai jurlsdiction for an- 
nulling or afflrming the probate of a will. Jurisdlction as to wllls, or thelr 
probate as such, Is nelther included in nor excepted out of the grant of judiclal 
power to the courts of the United States. So far as It is ex parte, and merely 
administrative, It is not conferred; and It cannot be exercised by them at ail, 
until In a case at law or in equity Its' exercise becomes necessary to settle 
a controversy of -which a court of the United States may take cognizance 
by reason of the cltlzenship of the parties." 

The same principle seems also to hâve been conceded in the Case 
of Broderick's Will, 21 Wall. 509, 22 L. Ed. 599, where the suprême 
court, speaking through Mr. Justice Bradley, says : 

"The statute of 1862 bas been referred to, -which gives to the district courts 
of Oallfomia power to set aside a will obtained by fraud or undue Influence, 
or a forged will, and any probate obtained by fraud, concealment, or perjury. 
Whllst It is true that altérations in the jurisdlction of the state courts cannot 
afCect the équitable jurisdlction of the circuit courts of the United States so 
long as the équitable rights themselves remain, yet an enlargement of équi- 
table rlghts may be administered by the circuit courts, as well as by the courts 
of the States. And this Is probably a case in vfhlch an enlargement of équi- 
table rlghts Is effected, although presented in the form of a remédiai pro- 
ceeding. Indeed, much of équitable jurisdlction consista of better and more 
effective remédies for attalning the rights of parties. But the statute referred 
to cannot affect this suit, inasmuch as the statute of limitations would still 
apply In full force, and would présent a perfect bar to the suit" 

In Richardson v. Green, 9 C. C. A. 565, 61 Fed. 423, this question, 
under a similar statute of Oregon, came directly before the United 
States circuit court of appeals of the Ninth circuit. Very much like 
the case at bar, that case was brought to cancel a certain deed purport- 
ing to hâve been made by Philanda Terwilliger to her daughter, and 
also to cancel a will devising to the daughter certain real estate. The 
circuit court had overruled a demurrer to the bill, upon which a deeree 
was entered, which was afhrmed by the circuit court of appeals. It 
was held that the proceeding under the laws of Oregon to contest the 
validity of a will which had already been admitted to probate, being a 
suit between parties, was one of which the United States court may 
take jurisdiction, when the amount in controversy is sufRcient, and the 
parties are citizens of différent states. Judge Knowles, delivering the 
opinion in chief, says: 

"The suit for contesting a will after the probating of the same In Oregon 
Is undoubtedly one between parties, and binding only the parties thereto. 
Hère it will be seen that, if a suit is essentially a suit of a civil nature for 
équitable relief, and it Is customary to prosecute the same In any state court 
where the action arose, whether the same is a county court, or a probate 
court, or a district or circuit court, the proper fédéral court wlU hâve con- 
current jurisdiction of the same wlth such state courts, where the amount 
iB sufflcient, and the parties are citizens of différent states, as prescrlbed by 
the United States statutes. It should be observed, also, that when It is cus- 
tomary for such state courts to hear and détermine such équitable sults, a 
United States court, under proper conditions, may hear them." 

And Judge McKenna, in his concurring opinion, says : 

"I concur in the reasoning and conclusion of my associate as to the deed 
and wUl, and thlnk both are forgeries. I believe, also, that the authorltles 
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cîte^ by hlm establlsh that courts of equlty, by virtue of thelr gênerai au- 
tHority to enforce équitable rlghts and remédies, hâve no power to avold a 
wlU, or to set aside its probate on the ground of fraud, mistake, or forgery; 
tWs betng wlthin the exclusive jurlsdlctlon of courts o£ probate. But where 
such a remedy Is glven to a state court by an action inter partes, the remedy 
may be adopted by the fédéral courts, If the controversy Is between cltizens 
of différent States." 

The proper distinction between a proceeding to probate a will in 
cortimon form and contesting the validity in a court of equity after be- 
ing probated, is properly drawn in Brodhead v. Shoemaker (C. C.) 44 
F'ed. 518. It is there said : 

"Under section 2423 of the Code of Georgia, a proceeding to probate a will 
In common form Is a probate proceeding pure and simple, the probate and 
record not belng ooncluslve upon any one interested in the estate adyersely 
to the ■wlU, and. If af terwards set aside, nôt protecting the executor In any 
of hls acts further than the payment of the debts of the estate. Under the 
same section, and sections 2424 and 2427 of the same Code, a proceeding to 
probate a wlU in solemn form Is a proceeding inter partes to establish the 
will Coneluslvely and as a munlment of title; and when, in such a proceeding, 
the helra at law are brought In, and they contest the validity of the wUl and 
the capaclty of the testa tor, an Issue or controversy Is formed or made which 
can be clasBlfied as a suit at law. From the statutes clted, and the record of 
the case as made up to the tlme of removâl, It appears perfectly clear that 
the proceeding pending In the superlor court of Floyd county, Ga., taken In 
connection wlth the removal statutes of the United States, was a suit In 
whlch there was a controversy removable by the défendants to the circuit 
court of the United States for the Northern district of Georgia, upon com- 
pUance wlth the conditions prescribed in sald removal statutes; and this, 
wlthin the rule laid down by the suprême court in Gaines v. Fuentes, 92 V. 
S. 10. 23 L, Ed. 524; ElUs v. Davis, 109 U. S. 485, 3 Sup. Ct 327, 27 L. Ed. 
1006." 

In Kirby v. Railroad Co. (C. C.) 106 Fed. 551, in the United States 
circuit court for the Southern district of lowa, the jurisdiction is con- 
ceded. In that case the court say (page 556) : 

"Nelther by an original action nor by an attempted removal from a state 
court can thls court acqulre jurisdiction so as to probate a will, or appoint 
an admlnistrator, or In determlning the validity of a will preliminary to the 
appointment of an executor or admlnistrator. That Is clear. And it is equally 
clear that thls court will take Jurisdiction to contest the validity of a will 
already admltted to probate, If a controversy of the requlslte amount and the 
parties cltizens of dlfCerent states," etc. 

The case of Oakley v. Taylor (C. C.) 64 Fed. 245, decided by the dis- 
trict judge of the Eastern district of Missouri, is, no doubt, an authority 
for the appellees. The statute in that state was similar to that in 
Illinois, except that it provided for contesting the rejection as well as 
the allowance of a will by the probate court. The court in that case 
declined the jurisdiction because it was doubtful, and was derivative, 
and not original, and the statute, not in form, but in efifect, provided 
for appeal from a probate to a state circuit court. 

Reed v. Reed (C. C.) 31 Fed. 49, is cited as an authority against the 
jurisdiction, and such it may be, though, according to the opinion in 
that case, by Judge Welker, it was a case of attempted removal from a 
state court of proceedings under spécial statutory proceedings classed 
with spécial remédies, and which make the common pleas court of that 
state an assistant to the probate court in the probate of wills and settle- 
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ment of estâtes. Thèse two cases seem to be more nearly in point 
against the jurisdiction than any other cases cited. 

Copeland v. Bruning (C. C.) 72 Fed. 5, is also relied upon as an au- 
thority for appellees, but the case is clearly distinguishable from the 
one at bar. That was a case of removal, and the ground upon which a 
motion to remand was made was that a proceeding to contest the 
validity of a will which has not been admitted to probate is not a suit 
at common law or in equity, but is a proceeding to détermine whether 
the will is valid, and entitled to probate ; and the holding of the court 
was that the fédéral courts hâve no jurisdiction, either original or upon 
removal from a state court, of a suit instituted to détermine the validity 
of a will, as a preliminary step in determining whether its probate 
should be granted or not. 

The cases of In re Cilley (C. C.) 58 Fed. 977, and Wahl v. Franz, 40 
C. C. A. 638, 100 Fed. 680, are also relied upon as authority for the 
appellees, but are clearly distinguishable from the case at bar in that 
they were cases to establish the original probate of a will. In re Cilley 
is a strong case upon the points decided, and the opinion by Aldrich, 
J., concurred in by Judge Coït, is able and exhaustive ; but so far as 
the case being an authority against the jurisdiction in a case like the 
one at bar, it is an authority the other way, so far as the opinion of the 
court could be an authority upon a question not directly involved in the 
case, — as the court in the opinion expressly recognize the jurisdiction 
of the fédéral courts in a case like this. The court, in their opinion, 
say: 

"The petitloner places great stress upon a class of cases like Gaines v. 
B^ientes and Ellis v. Davis, which put in issue the validity of wllls. An 
examination of thèse cases will disclose that they are not inconsistent wlth 
the repeated déclarations of the suprême court that fédéral courts hâve no 
jurisdiction over the probate of wills, and the apparent confusion arlses from 
the fact that the cases either came from the territorial courts or from statea 
where, by statute, courts of equity hâve been clothed wlth jurisdiction to 
entertain bills to set aside wllls on the ground of fraud. Gaines v. Fuentes, 
92 U. S. 10, 23 L. Bd. 524, was a direct proceeding to annul a will already 
established, based upon a local law vesting the ordinary courts wlth juris- 
diction to that end. Mr. Justice Field, in sustainlng jurisdiction in that case, 
reafflrms the doctrine of the Oase of Broderick's Will, that by jurisdiction 
of courts of equity as established both in England and in this country, inde- 
pendent of the statutes, a bill will not lie to set aside a will or its probate. 
'And,' he says (page 21), 'whatever the cause of the establishment of this 
doctrine originally, there is ample reason for its maintenance in this country 
from the full jurisdiction over the subject of wills vested In the probate 
courts, and the revisory power over their adjudications in the appellate 
courts. But' he says, 'that such jurisdiction may be vested In the state 
courts of equity by statute is there recognized, and that, when so vested, the 
fédéral courts, sitting in states where such statutes exist, will also entertain 
concurrent jurisdiction in a case between proper parties,' — thus distlnctly 
putting the décision upon the local law conferring equity jurisdiction, and 
disclaiming that jurisdiction exists over probate proceedings coming from a 
state where courts of equity are not clothed with such statutory power. And 
Ellis V. Davis, 109 U. S. 485, 3 Sup. Gt. 327, 27 L. Ed. 1006, was a bUl in 
equity to recover property, and to set aside a will already established. The 
court, in its opinion, expressly distinguishes the case then under considéra- 
tion from those involving proceedings to establish wills, over which it dls- 
claims jurisdiction, and likewise puts the décision sustainlng jurisdiction to 
admlnister relief in that particular case upon the ground tiiat the law ob- 
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talnlng In the state authorized sults in equlty to annul and set aslde the 
Jirbbaté oï a will." 

The case of Wahl v. Franz, supra, decided by the circuit court of ap- 
peals for the Eighth circuit, is relied upon perhaps more than any 
other to fortify the position takeil by appellees against the jurisdiction. 
But that case was decided by a divided court, Sanborn, J., delivering a 
vigorous and able dissenting opinion. As we understand the case, 
it was essentially one for the probate of a will, and it was held that a 
proceeding for the probate of a will is not a suit of a civil nature at law 
or in équity, within the meaning of the fédéral judiciary act of 1888. 
The law provided for an appeal to the circuit court of the state as a 
part of the machinery for the probate of a will, and it was held that 
the proceeding in that court was not removable to the United States 
circuit court under the act of congress. The distinction seems to hâve 
been taken that in the case of an appeal the appeal forms a part of the 
machinery provided by the state law for the probate of wills, and, 
unless the will is probated, the United States court cannot hâve juris- 
diction. 

In view of thèse express adjudications of the circuit courts and of 
the circuit courts of appeal with so many récognitions of the jurisdic- 
tion by the suprême court, there would seem to be little ground for 
doubt of the jurisdiction of the fédéral courts in such a case ; and we 
hâve no hésitation in holding that the want of jurisdiction alleged can- 
not be sustained. 

The other grounds of demurrer, the jurisdiction being conceded, 
do not seem formidable ; the objection for multifariousness and want 
of parties being more under the control of the court, to be adjudged 
and administered so as to best préserve the rights of the parties and 
do justice to ail. In the judgment of the court the bill is not multi- 
farious. It may be said that two causes of action, one for setting 
aside a will and the other for setting aside a deed, are joined; but, if 
so, they are bôth of an équitable nature, and, what is more, both grow 
out of the Same transaction and subject-matter, which is the fraud and 
gross overreaching allegéd to hâve been practiced by Crabb upon the 
deceased, EUen Williams. Thèse two causes for équitable relief, grow- 
ing, as they do, out of the same circumstances of fraud and undue in- 
fluence, may properly be united in the same bill. They will naturally 
dépend upon substantially the same proofs and circumstances, and 
nothing would be gained by separate suits. It is difficult to believe 
that the interests of any of the défendants can be jeoparded by uniting 
the two causes of action, if they can be said to constitute two causes. 
It is very true that the interests of ail the défendants are not identical, 
but that îsby no means necessary. They ail hâve an interest, however, 
— Crabb as the principal défendant, and who is charged with a trust in 
case the deed and will are set aside; and the others as having some 
interest under ând derived from him. Certainly the relief sought is 
liot whoUy disconnected, but is properly asked, as growing out of the 
same transaction. The rule in regard to multifariousness is not very 
well settled, and each case must dépend mainly upon its own facts and 
circumstances. If the court can see that justice to ail parties may be 
done, it will exercise a discrétion not to put the complainant out of 
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court for such a cause. In Brown v. Trust Ce, 128 U. S. 403, 9 Sup. 
Ct. 127, 32 L. Ed. 468, the suprême court say: 

"It is contended by the appellent that the decree below should be reversed 
on the groiind that the cross-bill is multlfarlous. In Shields v. Thomas, 
18 How. 253, 15 L. Ed. 368, this objection was urged agalnst a bill, and 
In considering the objection the court say: 'There is, perhaps, no raie 
established for the conductlng of equity pleadings, wlth référence to which 
(whilst as a rule it is universally adniitted) there bas existed less of certainty 
and uniformity in application than bas attended this relating to multifarious- 
ness. This effect, flowing, perhaps inevitably, from the variety of modes and 
degrees of right and interest entering into the transactions of life, seems to 
hâve led to a conclusion rendering the rule almost as much an exception 
as a rule; and that conclusion is that each case must be determined by its 
peculiar features.' So, in Gaines v. Chew, 2 How. 619, 642, 11 L. Ed. 402, 
411, the court say: 'In gênerai terms a bill is sald to be multifarious 
which seeks to enforce against différent individuels demands which are 
wholly disconnected. In illustration of this It is said, if an estate be sold 
in lots to difCerent persons, the purchasers could not join in exhibiting one 
bill against the vendor for a spécifie performance against ail the purchasers. 
The contracts of purchase being distinct, in no way connected with each 
other, a bill for a spécifie exécution, whether filed by the vendor or vendees, 
must be llmited to one contraet. It is well remarked by Lord Cottenham 
in Campbell v. Mackey, 7 Sim. 564, and in 1 Mylne & O. 608, "to lay down 
any rule applicable universally, or to say what constitutes multifariousness, 
as an abstract proposition, is, upon the authorities, utterly Impossible." Evefy 
case must be governed by its own circumstances, and, as thèse are as di- 
versified as the names of the parties, the court must exercise a souhd discré- 
tion on the subject. Whilst parties should not be subjected to expense and 
inconvenience in litigating matters in which they hâve no interest, multiplicity 
of suits should be avoided by unlting in one bill ail who hâve an interest 
in the principal matter in controversy, though the interest may bave arisen 
under distinct contracts.' " 

It is not indispensable that ail parties should hâve an interest in ail 
the matters contained in the suit. It will be sufficient if each party has 
an interest in some material matters in the suit, and they are connect- 
ed with the others. Addison v. Walker, 4 Younge & C. 442 ; Parr v. 
Attorney General, 8 Cl. & Fin. 435 ; Worthy v. Johnson, 8 Ga. 238. 
The rule, so far as there is any rule upon this subject, is perhaps as 
well as anywhere stated by Mr. Justice Harlan in Sheldon v. Packet 
Co. (C. C.) 8 Fed. 769, as follows : 

"It has been held by the suprême court of the United States to be im- 
practlcable to lay down any flxed, unbendlng rule as to what constitutes 
multifariousness or misjoinder of causes of action. Oliver v. Piatt, 3 How. 
333, 11 L. Ed. 622; Gaines v. Chew, 2 How. 619, 11 L. Ed. 402; Barney v. 
Latham (Oct. term, 1880-81) 103 U. S. 205, 26 L. Ed. 514. The court must 
necessarily exercise a large, though, of course, a sound, discrétion in allow- 
ing the union in the same suit of matters which do not alike or equally aflect 
ail the parties. Each case must dépend upon its spécial circumstances, and 
the necessities which may arise out of the due administration of justice in 
that case. As a gênerai rule, the court will not compel parties to incur the 
expense, vexation, and delay of several suits, where the transactions consti- 
tuting the subject of the litlgation, or out of which the litigation arlses, are 
so connected by their circumstances as to render it proper and convenient 
that they should be examined in the same suit, and fuU relief given by one 
eomprehensive decree. A diflferent rule would often prove to be both op- 
pressive and mischievous, and could resuit In no possible beneflt to any litigant 
whose object was not simply to harass his adversary, but to ascertain what 
were his just légal rlghts. As to the gênerai propositions, there can be no 
doubt under the authorities." 
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.,3ee, alsp, to the like effect, Von Auw v. Fancy Goods Co. (C. C.) 
69 Fed. 4^; Kelley v. Boettcher, 29 C. C. A. 14, 85 Fed. 55, and cases 
cited; Barcus v. Gates, 32 C. C. A. 337, 89 Fed. 783; Bank v. Sprague 
(C. C.) 8 Fed. 377; De Neufville v. Railway Co., 26 C. C. A. 306, 81 
Fed. 10. 

tlnder thèse authorities, it seems clear that the objection for multi- 
fariousness cannot be sustained. 

• If, in regard to the will, it be objected that under the Illinois statute 
an issue must be made up for trial by jury, while the question of fraud 
in the procurement of the deed might be tried by the court, the answer 
is that the objection is neither grave nor insuperable. A court of 
equity is elastic in its procédure, and can adapt itself to the varied cir- 
cumstances of a case in order to do justice. It is not uncommon for 
a court of equity to impanel a jury to try questions of fact, and espe- 
cially questions of fraud ; and it may set aside or disregard verdicts, ac- 
cording to the justice of the case. Quite likely the court might order 
one jury to try both issues, or it might try one by one jury and the 
other by another, or one by a jury and the other by the court. The 
verdict of the jury under the issue made up under this statute might, 
no doubt, be set aside by the court, if it should appear to be against 
the justice of the case. So that there is no hard and fast rule to pre- 
vent the court from meting out justice according to the principles of 
equity, which it is its prime function to administer. 

Nor can the objection prevail that Helen Alexander is not made a 
party défendant or a party complainant with her brother, having an 
equal interest in the estate of her sister with the complainant. She 
is not an indispensable party. The ground of demurrer is that she 
was not made a défendant, but she has no interest adverse to that of 
the complainant, and so should not be made a défendant. It is not 
objected that she is not made a co-complainant. She would hâve been 
a proper party complainant, and possibly a necessary, as distinguished 
from an indispensable, party. Railroad Co. v. Zeigler, 39 C. C. A. 431, 
99 Fed. 114. By the original bill Helen Alexander was made a party 
défendant, and she was alleged to be a citizen of IlHnois. In the 
amended bill she was not made a party, nor is there any allégation as 
to her citizenship, but the demurrer allèges that she is a citizen of 
Illinois. The briefs of counsel on both sides concède that she is a 
citizen of the same state with the défendants, and we think- the court 
may assume that to be the fact ; so that, if she were made a party, the 
requisite citizenship to give the fédéral court jurisdiction would be 
wanting, as the court would, in determihing the question of jurisdic- 
tion, arrange the parties according to their interests in the controversy, 
and, her interest being with the complainant, she would be placed on 
that side, which would deprive the court of jurisdiction, as one of the 
complainants in that case would be a citizen of the same state with 
the défendants. It seems clear that under the adjudications that would 
be a good reason that the court should not require her to be brought 
in. In West v. Randall, 2 Mason, 181, Fed. Cas. No. 17,424, one of the 
beneficiaries in a trust deed filed a bill against the trustée to secure set- 
tlement of the estate. The other beneficiaries were not made parties, 
and it was objected that they were indispensable. The opinion was 
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delivered by Mr. Justice Story, who decided that the other benefîciaries 
were not indispensable parties, basing his décision upon the proposi- 
tions that, if they were brought into court, they would oust jurisdiction 
of the court, and that there was no controversy with them which re- 
quired their présence. It was insisted by counsel in that case, as in 
this case, that a decree would not close the matter, but would leave the 
absent parties to again litigate the whole matter, and thus vex the de- 
fendants with double inconvenience and périls. Judge Story said, 
"This is certainly true, and it is as certain that they could not be plain- 
tifïs hère without ousting the présent plaintifï of his remedy hère." 
While admitting the gênerai rule that ail parties of interest must be be- 
fore the court, he said: 

"The rule Is not, then, so Inflexible that It may not falrly leave much to 
the discrétion of the court; and upon the facts of the présent case, It being 
impossible to make other heirs plaintifCs consistently with the préservation 
of the jurisdiction of the court, or to make them défendants from any facts 
which can be truly chargea agalnst them, I should hesitate a long while 
before I would enforce the rule, and, If the cause tums solely upon this ob- 
jection, should not be prepared to sustain it." 

And in Elmendorf v. Taylor, lo Wheat. 152, 6 L. Ed. 289, Chief 
Justice Marshall delivering the opinion, the court says : 

"It Is contended that he [the plalntifiC] Is a tenant In common with the 
others, and ought not to be permitted to sue in equlty without making his 
co-tenants parties to the suit. This objection does not affect the jurisdiction, 
but addresses itself to the policy, of the court. Courts of equity require that 
ail the parties concerned In Interest shall be brought before them, that the 
matter in controversy may be flnally settled. This équitable rule, however, is 
framed by the court itself, and Is subject to Its discrétion. It is not like 
the discrétion of parties, — an Inflexible rule, a fallure to observe which turns 
the party ont of court because It bas no jurisdiction over his cause, — but, 
being Introduced by the court itself for the purposes of Justice, Is susceptible 
of modification for the promotion of those purposes. In this case the persons 
who are alleged to be tenants in common with the plaintiffs appear to be en- 
titled to a fourth part, not of the whole contract, but of a specially descrlbed 
portion of it, which may or may not interfère with the part occupied by 
the défendant. Neither the bill nor the answer allèges such an interférence, 
and the court ought not, without such allégation, to présume It." 

In Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260, it was held that in a 
bill in equity by one distributee of an estate against the administrator 
it is not indispensable that such distributee make the others parties, if 
the court is able to proceed to a decree, and do justice to the parties 
before it without injury to absent parties equally interested. The court 
says: 

"But this rule, like ail gênerai rules, being founded In convenience, will 
yield whenever It Is necessary that it should yield In order to accompllsh 
the ends of justice. It wlll yield if the court is able to proceed to a decree, 
and do justice to the parties before It, without injury to absent persons 
equally interested In the litlgation, but who cannot conveniently be made 
parties to the suit. West v. Randall, 2 Mason, 181, Fed. Cas. No. 17,424; 
Story, Bq. PI. 89 et seq." 

Thèse adjudications are also in line with equity rule No. 47, which 
is as follows : 

"In ail cases where It shall appear to the court, that persons, who might 
otherwlse be deemed necessary or proper parties to the suit, cannot be made 
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{mrties by réaBoB of thelr belng ont of the Jutlsdiction «f the court, or In- 
capable otherwlBe o( belng made parties, or because tbeir jolnder would 
oust the jurlsdlçiHcm of the court as to the parties before the court, the court 
may in thelr discrétion proceed in thé cause wlthout inaking such persona 
parties; and in such cases the decrée shall be -wlthout préjudice to the rights 
«f the absent parties." 

According to the décision of the United States court aiready cited, 
this is not a proceeding in rem, but a suit inter partes. Considered 
simply as a suit to set aside a wiU, aiready probated, for fraud, it is 
not a proceeding in rem. But in its largest aspect it is a suit to re- 
cover complainant's one-half interest in the valuable estate, of which 
he is one of two beirs. It is not simply a suit to contest a will, or the 
légal probate thereof, but it is to establish the right of the complainant 
to the possession and enjoyment of real estate, and to relieve his title 
thereto from incumbrànces fraudulently put upon it, which cloud the 
title. At common law ejectment would lie, but the complainant's 
remedy under our System is by bill in equity. Nobody will be bound 
by any decree except the parties thereto. Without Seing joined as 
complainant, and without bringing suit on her own behalf, Helen 
Alexander's interpst in the estate cannot be afïected by a decree in 
favor of this complainant. The défendant Crabb cannot justly com- 
plain that the suit is not brought to recover the entire estate of Ellen 
Williams, rather than a one-half interest. The utmost conséquence 
that could foUow would be that the défendants might be subjected to 
another suit by Helen Alexander, but that would be no hardship com- 
pared with turning the complainant out of court, who would now, no 
doubt, be barred, under the statute, from commencing another action 
so far as the will is concerned. 

The decree of the court below is reversed, and the cause remanded 
for further proceedings. 
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No. 18. 

L Oarbibhs— AcrroH fob Loss of Goods— Questions fob Jukt. 

A steamshlp company recelved from a Connecting carrier a conslgn- 
ment of wool, which it placed in Its shed adjoining the dock to await 
shipment, and while there the shed ând its contents were destroyed by 
flre, which orlginated In an adjoining shed owned by others. Both sheds 
were of wood, and very dry, and the one in which the flre orlginated 
contalned a large quantlty of jute, which was very Inflammable, and par- 
tieularly exposed to danger from flre. In an action by the owner to re- 
cover the value of the wool, there was évidence tendlng to show that 
the Company had knowledge of the condition of the adjoining shed, and 
that it had no watchman, and little, if any, flre protection; also that while 
défendant employed a watchman Its shed was not as well constructed 
to wlthstand a flre from the outside as others along the docks, and that 
there werfe no flre hydrants wlthin easy reach, as there were In the case 
of other sheds. Held, that upon such évidence the question whether de-- 
fendant exercised due care for the protection of plaintiff's goods was one 
upon which reasonable men might fairly differ, and which it was the 
province of the jury to détermine. 
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8. SaME— LiABILITT AS WaREHOUSEMEN— LOSS OF GOODS BT FlRE. 

The fact that a carrier which placed goods recelved for shlpment in 
îts warehouse took adéquate precautloas agalnst flre on its own premlses 
does not exonerate it from liability as a matter of law for the destruction 
of the goods from a fire originating on adjolning premises which It dld 
not own nor eontrol, although such flre was so violent that it was im- 
possible to prevent it from spreading to Its own building, where It had 
fuU knowledge of the manlfest danger to its own premises arising from 
the specially hazardous condition of those adjolning, and took no means 
to guard agalnst It. TJnder such eircumstances, it may hâve l)een 
culpable négligence, and a breach of duty as a bailee for hlre, to place 
the goods in such warehouse. 
8. Bamb— Action— Evidence. 

In an action by the owner of goods agalnst a carrier to recover for 
thelr loss by fire through the alleged négligence of défendant, évidence 
to show that plaintiff has recelved a condltional payment on account of 
the loss from an Insurer and to establish an estoppel against the insurer 
Is Irrelevant, and Inadmissible, the rlght of action belng in the plaintiff 
upon the contract, and unafEected by any subséquent transaction between 
hlm and the insurer. 

Aeheson, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
See 112 Fed. 1023. 

John F. Lewis, for plaintififs in error. 
N. Dubois Miller, for défendant in error. 

Before ACHESON and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

GRAY, Circuit Judge. This was an action in tort, brought by 
H. C. Judd and Root, of Hartford, Conn., plaintifïs below and plain- 
tififs in error hère, against the New York & Texas Steamship Com- 
pany, popularly known as the "Mallory Line," the défendant in error, 
to recover the sum of $26,538.88, the value of 869 baies of wool, de- 
stroyed by fire on July 2, 1896, while in the custody of the défendant, 
at Galveston, Tex. This wool came into the possession of the défend- 
ant by a shipment from the interior of Texas, on the 27th of June, 
1896, upon two bills of lading of the San Antonio & Aransas Pass 
Railroad Company. At Galveston, it was taken charge of by the de- 
fendant, to be shipped to Hartford, Conn., by one of its steamers 
scheduled to sail a week later, and while awaiting shipment, was stored 
in a frame shed on the Gulf front, known as the "Santa Fé Shed," 
owned and occupied by défendant. This shed was about 400 feet long, 
and was situated a few feet, on its north side, from the wharf front to 
which it was parallel. It had what was known as a shell roof — ^that is, 
a board roof covered with tar paper and pitch, upon which shells had 
been placed while in a soft state. Immediately adjolning this shed, 
and separated from it only by a frame partition, was a shed known as 
the "Labadie Shed," owned by the Galveston Wharf Company, and 
occupied by the Galveston Bagging Company. This shed was 475 
feet long. It was in line with the "Santa Fé Shed," and, like it, ran 

1Î 2. Liability of carriers as warehousemen, see note to Wade v. Lumber Oo., 
20 C. C. A. 529. 
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parallel with the wharf front, which was on its north side only a few 
feet away. It had the same pitch and shell roof that the other shed 
had, was bpen its entire length on the south side, to the height of from 
12 tp r6 feet, and, lilce'the "Santa Fé Shed," was built of Texas pine. 
Along this south side ran numerous railroad tracks, along which 
gwitch engines operated off and on day and night, frequently throwing 
sparks while so running, and witnesses testified that fires had several 
times thàt summer been started from thèse sparks. The uncontro- 
verted évidence was, that in this "Labadie Shed" there had been stored, 
for a period of several months prior to the destruction of plaintiffs' 
wool, between 6,ooo and 8,ooo baies of jute butts, and it is likewise un- 
controverted that this is a highly inflammable material, which would 
instantly ignite from a spark. It, is not denied that this jute had be- 
come dry and loose, and was scattered ail over the fioor and near the 
railroad tracks. The testimony also showed that this shed was vvith- 
out a watchman or iîre appliances of any kind, and that it was a resort 
for loafers and tramps> who were seen there every day on top of the 
baies, playing cards or sleeping. It was also in évidence that a long 
season of drought had preceded the fire, in conséquence of which ail 
the sheds had become dry and inflammable. The testimony tended to 
show that the "Labadie Shed" was not built as a warehouse for storage 
purposes, but was adapted only for the temporary care of merchandise 
about to be transshipped, the cars coming down on the open south 
side, and the vessels lying at the wharf front on the north side. 
Thèse conditions, as to which there was no conflict of testimony, were 
such as ought to hâve been known by defendant's agents and officers. 
Defendant's watchman, however, testified that he had observed the 
unprotected situation of the "Labadie Shed" and the fact that it was 
the resort of idle persons, and had mentioned it to the defendant's 
agent, who visited the wharf every day, and also to the superintendent. 
There was also testimony tending to show that proximity to such a 
shed was dangerous, because it was open on the south side and free 
to access by everybody, and unprotected from the sparks of passing 
locomotives. There was also testimony tending to show that, while 
there were some barrels of water and buckets in the "Santa Fé Shed," 
in which the plaintiffs' merchandise was stored, there were no fîre 
hydrants near the shed, and no hose on hand suiifiicient to make avail- 
àble the fire hydrants that were from loo to 300 feet away, alongside of 
other sheds. There was also évidence tending to show that other 
sheds along this water front, used for similar purposes, were differently 
eonstructed, being built with standard 18-inch fire brick partition walls 
extending above the roof and supplied with hydrants, hose and fire 
pumps. This being the condition of things, a fire broke out in the 
"Labadie Shed" on the afternoon of July 2d, buming so fiercely and 
spreading with such rapidity as to be beyond the control of the fire 
department of Galveston, when it arrived upon the scène. The fire 
spread rapidly to the "Santa Fé Shed," and in a short time, it with 
its contents was entirely destroyed. 

The learned judge of the court below submitted the case to the jury, 
and in doing so, delivered a charge at some length, in which, after dis- 
cussing certain aspects of the case with which we are not hère con- 
cerned, used the following language : 
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"There remains, therefore, what seems to me to be the only question that 
I should be justlfied in submitting to you, and for the présent, I shall submit 
to you. For the présent, I say to the jury that the question Is a question 
of fact for their détermination, and they will talie the évidence and décide 
upon It I shall reserve the question for further considération, whether there 
Is any évidence to go to the jury In support of the plalntiffs' claim. For the 
présent I shall ask you to détermine whether the défendant was négligent 
in the only parti cular that is left, vlz.: whether having recelved the wool 
and having put it Into its shed, it omitted any duty which it fairly owed to 
the shlppers, under ail the circumstances disclosed by the évidence. 

"Négligence, as you know, Is the absence of due care according to the cir- 
cumstances of any particular case. A man's duty varies according to the 
circumstances In which he Is put There are times when his duty may be 
more exigent than at another time. Circumstances and surroundings may be 
Buch as to eall for more care at some times than at other times. Therefore, 
it is impossible, in most cases, to lay down any gênerai rule. AU that a court 
can say to a jury is what I hâve just said to you, that négligence Is the 
absence of care according to the circumstances of the particular case. For 
example, take the testimony as you hâve heard it, consider the surroundings 
of this place of storage, of this shed, consider the material of which it was 
made, Its nelghborhood to other structures, the précautions that they took 
against flre, the proximity to the railroad, the présence or absence of a watch- 
man in their own shed and in the neighboring shed, and other circumstances 
that the testimony may diselose. I do not prétend to narrate them exhaus- 
tively. Take ail that may bear on the defendant's duty, and décide whether 
it did what a reasonable, prudent man, under ail the circumstances, would 
bave done. It certainly owed the duty of care to the shipper. Did it dis- 
charge that duty? For example, did it hâve sufficient appliances to put out 
any ordinary flre, such as under ordinary circumstances might fairly be an- 
ticipated? Of course, It was not bound to hâve appliances at hand such as 
would enable it to keep offl flre from its promises under ail circumstances. 
It did not guaranty that no flre could spring up that would attack its ware- 
house successfuUy. Ail that the duty of care could impose upon it would be 
to provide "such reasonable précautions as a prudent man would ordinarily 
take. It had, as you wlU recall, varlous appliances. The testimony will 
enable you to détermine what they were, and you must décide whether they 
were fairly sùfllcient under ail ordinary circumstances. They did watch 
thèse premises to a certain degree, I do not know how much. The testimony 
does not seem to disclose that it was négligent In that particular. The Jury 
will détermine how that was." 

We quote this passage from the charge, not because there is any 
exception to it by the plaintifTs in error, for, as will be seen hereafter, 
what the court said or did not say in its charge, is not before us for 
review ; we only refer to the passage just quoted as a clear and proper 
statement of the law applicable to the case, as far as it was submitted 
to the jury, without commenting upon the language of the court, which 
seems to confine the question of négligence to the period of time after 
the wool had been received and put into the defendant's shed. It ap- 
pears from the record, that after the jury had been out for a number 
of hours, they came into court and asked for further instructions, and 
the learned judge of the court below instructed them, briefly, as fol- 
lows: 

"Gentlemen: Your communication to me states that you désire me to ex- 
plain more fuUy what constitutes négligence and concerning the amount of 
care the défendants were obliged to use prior to July 2d, or upon that date. 
I am very much afraid that I cannot be able to do more than repeat what 
I said to you before. I cannot lay down any rule for you to foUow, with 
regard to this case, except the rule that I hâve given you, that négligence 
is the absence of care according to the circumstances. What sort of care 
117 F.— 14 
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<îid the clrcymstances that bave been proved fairly requîre? What would 
an orainai-îly prudent man hâve been llkely to do in caring for property in- 
trusted to hlg charge? I cannot say, for example, there seemed to hâve been 
flve hydrants there and there ought to hâve been six, or that there seemed 
to bave been a two inch nozzle from the hydrant and there ought to bave 
been a tbteé or four inch nozzle. It Is Impossible for me to give Instructions 
of that kind to the jury. The law, does not lay down any rules in such 
détail atid," In cases of this sort tbat are indetermlnate in their nature, it 
requirés the jiiry to congider ail the surrounding circumstances and then 
décide whàt wonld bave bsen done by an ordinarily prudent man under such 
circumstances and in such surroundings, in caring for property Intrusted to 
bis charge. 

"I trust I make that clear. It Is réally ail that I can say to you. I cannot 
take \ip thèse détails and say, 'Now, in my opinion thls vrork was carelessly 
done,' or 'This was not carelessly done.' It Is not for me to do that at ail; 
and I must turn the whole subject over to you, for you to apply the rule 
that I bave just indicated." 

We quote this supplementary instruction, for the reason stated in 
regard to the quotation from the first charge of the court; that is, 
because it repeats with admirable clearness and emphasis the distinc- 
tion that the learned judge at first made, with référence to the facts 
of this case, between the functions of the court and jury. Afterwards, 
the jury feturned, and announced to the court that they were unable 
to âgree upon a verdict. Whereupon, the learned judge of the court 
below directed them to render a verdict for the défendant. This the 
jury accordingly did. 

The action of the court below, in thus withdrawing the question of 
négligence from the jury and direicting a verdict for the défendant, was 
excepted to by the plaintiffs, and is the ground upon which, what we 
regard as the principal assignment of error is based. The whole of 
the évidence has been made part of the record, by bill of exceptions 
duly sealed, and we hâve carefully considered the same in connection 
with the assignment of error just referred to. 

The powèr of a court, when the évidence in a case has been closed, 
to withdraw it altogether from the jury and direct a verdict for plain- 
tifï or défendant, as the one or the other may be proper, is a very 
important and salutary one.. Where the évidence is undisputed, or is 
of such conclusive çharacter that the court, in the exercise of a sound 
jùdicial discrétion, would be compelled to set aside a verdict returned 
in opposition to it, the practical assertion of this power is salutary and 
promotive of the ends of justice, and does not conflict with the consti- 
tutional right to a trial by jury. The proper function of a jury does 
not begin, until there has been évidence submitted to it of facts, from 
which, in such a case as this, négligence may be reasonably inferred. 
If there has been no évidence adduced by the party upon whom the 
onus of proof is imposed, establishing or tending to establish such 
facts, there is nothing for the jury to consider, and it is the duty of the 
court to say so, and not leave the issue to be determined by the possi- 
ble caprice or préjudice of those composing the jury. This is now th« 
well-settled doctrine and practice of both English and American courts, 
and has been sanctioned by numerous décisions of the suprême court 
of the United States. Ryder v. Wombwell, L,. R. 4 Exch. 36; Jewell 
V. Parr, 13 C. B. 916; Toomey v. Railway Co., 3 C. B. (N. S.) 150; 
Giblin v. McMuUen, L. R. 2 P. C. 335; Railway Co. v. Jackson, 3 
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App. Cas. 193; Pleasants v. Fant, 22 Wall. 116, 22 L. Ed. 780; Im- 
provement Co. v. Munson, 14 Wall. 448, 20 L. Ed. 867 ; Commission- 
ers V. Clark, 94 U. S. 284, 24 L,. Ed. 59; Motey v. Granité Ce, 20 
C. C. A. 366, 74 Fed. 155. 

It is, however, equally important that a court should not, merely 
upon its own conclusion, as to what should be the proper détermination 
of a question of fact, invade the province of the jury, and substitute its 
own judgment for theirs, when that question is one about which rea- 
sonable men might differ. 

A careful reading of the évidence in this case, as it is presented in the 
record, inclines us to consider the question of négligence in this case, 
to be one "about which reasonable men may fairly difïer." There was 
certainly testimony tending to show a condition of more than ordinary 
hazard in and about the premises, in which plaintifïs' goods were 
stored by the défendant. Défendant was a bailee for hire, and owed 
to the plaintifïs the duty of bestowing upon the goods committed to 
its charge, the care which an ordinarily prudent person would take as 
to his own property, under the circumstances surrounding him. The 
plaintifïs had no part in the sélection of the place of deposit. We can- 
not say that in this case there was no évidence which the jury could 
consider, tending to show, on the part of the défendant, a want of that 
due care, in providing for the safety of plaintifïs' goo.ds, which, under 
the peculiar circumstances existing, it owed to the plaintifïs. There 
was évidence adduced on the part of the plaintifïs, which at least tend- 
ed to show a more than ordinary fire hazard, to which goods stored 
in the "Santa Fé Shed" were necessarily subjected, and there was 
also évidence tending to show a want of adéquate précautions against 
such hazard on the part of the défendant. The évidence may hâve 
been, and probably was, conflicting as to the appliances usually found 
in such places in cities, for the prompt extinguishment of a fire, but 
there certainly was some testimony to the efïect that there were no 
fîre hydrants within easy reach of this highly inflammable "Santa Fé 
Building," and none at ail readily available for the "Labadie Shed," in 
which were piled up thousands of baies of jute, much of which had 
become loose and was scattered about the floor. This material was 
admitted to be highly inflammable, and it was testified that it was spt- 
cially exposed to ignition from passing locomotives or from the care- 
lessness of the tramps that infested the shed. Furthermore, it is not 
denied that there was no watchman of this shed at ail. 

The learned judge of the court below, in the passage from his charge, 
which we hâve already quoted, correctly defined, in gênerai terms, 
the degree of care required by law from the défendant, in regard to the 
wool received from the plaintifïs, and correctly instructed them that 
a want of care, thus defined, would be culpable négligence on the part 
of the défendant, for which it would be liable to the plaintiffs, and 
that, whether such culpable négligence was established by the évi- 
dence, was a question of fact for their détermination upon ail the évi- 
dence in the case. 

But the attitude of the court below, as regards one phase of the gên- 
erai question, as to whether there was culpable négligence on the part 
of the défendant, or not, must now be noticed. Certain language 
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used by it seems to sanction the contention of the défendant hère, 
that if proper précautions had been taken against fire on its own prem- 
ises, no responsibility attached to it by reason of a fire starting on, 
and communicating from, adjoining premises, not owned or occupied 
or controUed by it, and which was so violent in character as to defy 
any résistance that could possibly be opposed to it. This contention 
practically ignores the responsibility attaching to défendant, by reason 
of the manifest danger to its own premises, arising from the specially 
hazardous conditions existing on the adjoining premises. To the 
proposition involved in this contention, we cannot agrée. The évi- 
dence tending to show thèse dangerous conditions, and the spécial 
hazard of fire to defendant's property, arising therefrom, is not contra- 
dicted. We hâve already called attention to the fact that there was 
testimony tending to show that thèse conditions were known to and 
recognized by certain controlling ofïicers of the défendant company, 
and we again repeat that the danger, as testified to, was so manifest 
and open as to afifect the défendant with knowledge, even in the ab- 
sence of direct testimony in that regard. It will not do to say that, 
because thèse conditions existed upon adjoining property not under 
the control of the défendant, they could not be guarded against. A 
dangerous condition on pne's own property may exist by reason of, 
and be entirely owing to the existence of, dangerous conditions on an 
adjoining property. This is especially true as to the danger of fire. 
This dangerous condition, though derivative and not primary, if it is 
recognized, can be guarded against. Spécial watchmen placed near 
the adjoining property may diminish this danger, and it might be 
avoided altogether, so far as movable property is concerned, by de- 
clining to expose it to the risk, or by removing it therefrom. Whether 
the situation was unusually hazardous to the knowledge of the défend- 
ant, and whether, if it were, it was négligence in défendant, in the face 
of such hazard, to place the plaintifïs' wool in the "Santa Fé Shed," 
or whether, having placed it there, it took such additional précautions 
as were available and proportioned to the spécial danger involved, 
were questions for thç jury, under ail the évidence in the case. Hard- 
man v. Railroad Co., 27 C. C. A. 407, 83 Fed. 88, 39 L. R. A. 300; 
Thomas v. Lancaster Mills, 19 C. C. A. 88, 71 Fed. 481 ; Tanner v. 
Railroad Co., 108 N. Y. 623, 15 N. E. 379; Hewett v. Railroad Co., 
63 lowa, 612, 19 N. W. 790. 

The évidence bearing upon this phase of the case, as well as that 
more especially concerning the provisions made by the défendant 
itself, for protection against fire on its own premises, ail being relevant 
to the gênerai question of négligence on the part of the défendant, 
was, in our opinion, such as to require a submission of that question to 
the considération of the jury, and we are of opinion that the court 
erred in withdrawing it therefrom. 

It would not be necessary to notice the second assignment of error, 
were it not that the disposition of this case will involve a new trial, 
and it is important that the views of this court should be expressed 
in regard to the subject-matter of that assignment. 

Evidence was admitted, against the objection of the plaintifïs, to 
show that the wool was insured in the Insurance Company of North 
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America, and that the insurance money had been paid to plaintiffs, 
under an agreement that the money should not be repaid, unless plain- 
tiffs were able in this suit to recover it. This évidence was offered 
by défendant, avowedly for its bearing upon the question of négli- 
gence. It was to show that the insurance company was the real 
plaintiff, and that as it, with other insurance companies, had a uniform 
rate of premium for insurance on the sheds, it was estopped, as real 
plaintifï, from saying that the risk was unusually hazardous. 

The payment made by the insurance company to the plaintiffs was, 
as shown by the receipt in évidence, a conditional loan, and not a 
payment. It did not destroy plaintiffs' right of action against the 
défendant, nor put the insurance company in the situation of a real 
or nominal plaintiff, so that its admissions or conduct could be taken 
in any wise to affect the real plaintiff by estoppel, or otherwise. Even 
if the loss had been out and out paid, the équitable right of subroga- 
tion inuring to the insurer, would only authorize him to use the 
name of the insured in an action against one, whose failure of duty 
to the insured caused the loss. There is no contract or privity be- 
tween the insurer and the défendant. In St. Louis, I. M. & S. R. Co. 
V. Commercial Union Ins. Ce, 139 U. S. 223, 11 Sup. Ct. SS4, 35 L. 
Ed. 154, the court say: "By the strict rules of the common Taw, it 
(the right of the insurer) must be asserted in the name of the assured, 
but in any form of remedy, the insurer can take nothing by subroga- 
tion but the rights of the assured, and if the assured hâve no right 
of action, none passes to the insurer." The rights in litigation in this 
case are those which accrue out of the contractual relations existing 
between the plaintiffs and the défendant company. No others are the 
subject of discussion or détermination, and nothing that passed be- 
tween the plaintiffs and the insurance company can affect those rights. 
The transaction between the insurance company and the assured was, 
therefore, without relevancy, and was incompétent as évidence in the 
case. 

The judgment of the court below is reversed, and a venire de novo 
awarded. 

ACHESON, Circuit Judge. I dissent from the judgment of re- 
versai in this case. The bill of lading under which the défendant 
company received and held the plaintiffs' wool contains a stipulation 
exempting the company from liability for loss by fire. Nôw, it ap- 
peared in the plaintiffs' own case that the wool was destroyed by fire 
which originated, not on the defendant's premises, but elsewhere, and 
spread irresistibly to the defendant's wharf shed, causing its total 
destruction, together with its entire contents, including the wool. 
It was therefore incumbent upon the plaintiffs to show clearly that the 
défendant was guilty of négligence which occasioned or contributed to 
the loss complained of. In my judgment, the plaintiffs wholly failed 
to show this, and there was no évidence to support a verdict against 
the défendant. 

It appeared that the port of Galveston was provided along its water 
front with wharf sheds, precisely like the defendant's "Santa Fé Shed," 
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désîgned and used for the temporary storage of goods in transit, and 
that they were habitually used by transporters engaged in the same 
business as was the défendant, to temporarily house goods in the pos- 
session of the carrier awaiting shipment. The plaintifïs were charge- 
able with knowledge of the conditions at the port of Galveston in re- 
spect to the accommodation of goods in transit and of the common 
method there practiced by transporters of handling and caring for 
goods awaiting shipment at the wharves. Undoubtedly the plaintifïs' 
Texas agent, who selected the Mallory Line for the transportation of 
the plaintifïs' wool, well knew that if upon the delivery by the railroad 
company of wool at the defendant's wharf there was no vessel in port 
to receive it the wool would be stored in the defendant's wharf shed 
until thé next incoming vessel arrived. I cannot, then, agrée to the 
statement to be found in the opinion of the court: "The plaintifïs 
had no part in the sélection of the place of deposit." This, I think, is 
a serions misapprehension. The parties must be taken to hâve dealt 
with each other with regard to the common and notorious practice at 
the port of Galveston as to the storage of goods in transit. The plain- 
tifïs had no right to expect the défendant to départ from the ordinary 
course of business. It would hâve been an unusual thing for the de- 
fendant to remove the wool from its wharf and store it elsewhere, and, 
indeed, this could not hâve been donc except at the defendant's risk, 
not to speak of the expense. 

The évidence was convincing that the "Santa Pé Shed," in which the 
défendant placed the plaintifïs' wool, was built of the same materials 
and in the same manner as the other wharf sheds in the port of Gal- 
veston, and that in construction it was as safe from the hazard of fire 
as any of the wharf sheds used for the temporary storage of goods in 
transit by other persons or companies engaged in the same business at 
that port. The shell roof was regarded as fireproof, and was rated 
by insurance companies as equal for safety to a tin roof or a slate 
roof. It clearly appeared, I think, that the défendant made reasonable 
provision, such as a prudent man would ordinarily make, to meet and 
arrest any ordinary fire. Testimony as well on the part of the plain- 
tifïs as on the part of the défendant showed that in the "Santa Fé 
Shed" there was an ample supply of barrels and buckets, properly dis- 
tributed, ail fiUed with water, and also, according to the defendant's 
witnesses, a number of hand grenades. There was no hydrant within 
the shed, "but the défendant company had on its premises, within easy 
reach of the "Santa Fé Shed," private hydrants or fire plugs, — ^three 
according to the plaintifïs' witness, and five according to the defend- 
ant's witnesses, — each supplied with hose, and the several lengths of 
hose would be coupled together in an emergency. Moreover, the 
défendant kept on its premises several watchmen, on duty day and 
night, one being on duty in the "Santa Fé Shed" at the time the fire 
started. 

But, even if it appeared that the "Santa Fé Shed" lacked some of 
the usual appliances for the prompt extinguishment of fire, that circum- 
stance would hâve no importance hère. No précautions or vigilance 
within any reasonable limits could hâve availed to avert this loss. 
The wool was destroyed in an overwhelming catastrophe. The fire 
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was beyond control before it touched the "Santa Fé Shed." The fire 
department of the city of Galveston — summoned by téléphone — was 
promptly on the ground, with its apphances, while the fire was yet 
confined to the pile of jute butts in the "Labadie Shed." But the roof 
of that shed soon took fire, burning fiercely and with great rapidity. 
Then the fire spread quickly and resistlessly to the "Santa Fé Shed." 
The firemen with ail the appliances of the city fire department at their 
service were unable to arrest the fire until after the "Santa Fé Shed" 
and its contents were entirely consumed. 

The fire occurred soon after midday, and commenced in the pile of 
jute in the "Labadie Shed" at a point about 30 feet in from the south 
side of the shed, and about 50 feet from the "Santa Fé Shed." How 
the fire originàted did not appear and is not known. Certain it is that 
it was not due to any act of the défendant company or its servants. 
Nor could the défendant hâve done anything to prevent the fire. 
The défendant had no control whatever over the "Labadie Shed" or 
any right of supervision. The occupant, the Galveston Bagging 
Company, was engaged in a lawful business, the making of jute bag- 
ging, and had a légal right to store jute in that shed. Jute was and is 
imported into Galveston, and there used, in large quantifies; for 
Galveston is a great cotton shipping port, and out of jute is made the 
bagging which covers ail exported cotton. 

It is difficult to perceive how the employment by the défendant of 
additional watclimen on its premises (as suggested in the opinion of 
the court) would hâve tended to prevent or mitigate this fire. The 
intimation in the opinion that the défendant should hâve declined to 
put this wool in its wharf shed for temporary keeping while awaiting 
shipment upon one of its vessels is a surprising suggestion. If the 
mère temporary storage in its wharf shed of this wool involved négli- 
gence, then the défendant could not hâve stored therein for any length 
of time any goods in transit except at its péril. The resuit would be 
that the défendant could not conduct business in the approved and 
customary way at the port of Galveston because the occupant of ad- 
joining premises had in store a lawful article of commerce, much dealt 
in at that port, and which the évidence shows is not a whit more in- 
flammable than is cotton, and little more inflammable than is Texas 
wool itself . Thèse three commodities — jute, cotton, and wool — are 
the principal articles of import and export at the port of Galveston, 
and they are constantly brought into proximity at the wharves of that 
port. AU this (which the évidence demonstrates) thèse shippers, the 
plaintifïs, must be presumed to hâve known. Against the risk from 
contact with jute and cotton they protected themselves by insurance on 
this wool. 

I am not able to bring myself to the view that the défendant com- 
pany incurred any liability to the plaintiffs growing out of the présence 
of jute in the "Labadie Shed" or the manner in which that shed was 
kept by its occupant. 

Upon the whole case, I do not see how the court could hâve permit- 
ted a verdict for the plaintifïs to stand. The case, I think, was one for 
peremptory instructions in favor of the défendant, under the rule laid 
down by the suprême court in Patton v. Railroad Co., 179 U. S. 658, 
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21 Sup. Ct. 275, 45 Iv- Ed. 361, and enforced by thîs court !n Raîlroad 
Go. V. Martin, 49 C. C. A. 474, m Fed. 586. 

I think that the trial judge was entirely right in directing the jury 
to find a verdict for the défendant, and I would affirm the judgroent. 



RïIiAND T. HOLLINGEB et al. 

(Olrcuît Court of Appeals, Elghth Circuit. July 28, 1902.y 
No. 1,668. 

t C0KPOBAT10N8— CORPORATB Existence— CoMMENCEMBNT. 

Rev. St. Mo. S 2492, provides that offlcers of a corporation shall file 
wltji thé secretary of state a copy of the articles of association, that the 
corporate existence shall date from the time of such flling, and that a 
cerOfled copy of a certlflcate of the secretary of state that the corporation 
Is organlzed shall be flled In the office of the recorder of deeds of the 
connty In whlch the corporation Is organized. Held, that on a compliance 
■wlth euch requirements the corporate existence commenced. 

SL BAME— OOMPIilANOK WITH StATUTES. 

The statutes relative to corporations requlre flling of a certifled copy 
of the articles, establishment of an office, élection of offlcers, and payment 
for stocli. Rev. St. Mo. S§ 961, 1283, provide for the collection of stoclc 
BUbscriptions, and section 1024 glves a remedy where there is a failure 
to ke^ an office In the state. Held that, as to such acts reqnired to be 
done af ter the formation of the corporation, failure to perform them for 
a brief tltûe could not affect the status of the corporation. 
8. Bamb— Tbbmination of Existence. 

In respect to such acts the rlght of the corporation to contlnued ex- 
istence càn only be questioned by the state In a direct proceedlng. 

4 BaME— lilABIliITT OP StOCKHOIiDEHS. 

Neither stockholders nor promoters can be held liable, Indlvidually or 
as partners, on contracta made or liabilities incurred by an exlsting 
corporation. 
S. Bamb. 

In Missouri, If persons who slgn articles for Incorporation contract 
debts or ineur liabilities In the name of the projected corporation, before 
ail acts necessary to bring the corporation into existence hâve been 
performed, such persons may be held liable as partners. 
6L Bamk— Plbading— Complaint. 

In an action against the Incorporators of a corporation to hold them 
liable as partners on a note transferred by it the complalnt alleged that 
the note was sold by the corporation and the proceeds received before 
any certlflcate of incorporation was Issued by the secretary of state, 
and that such proceeds were retalned and used. Held, that the complaîTit 
was bad on demurrer for not alleging any Indorsement by the corporation 
prlor to the Issuance of the certlflcate by the secretary of state. 

T. Bamb— CoMPLAiNT— A1.LE6ATIONS. 

When In a suit to hold Incorporators liable as partners on a transaction 
had before corporate existence the complaint alleged the articles of as- 
sociation .were slgned "on or about" a certain date, the allégation must 
be taken against the pleader, as meaning the articles were slgned on or 
before the date named. 

Il Bamb— Construction of Complaint. 

In an action against Incorporators to hold them liable as partners on 
a note Indorsed by them on b^half of the corporation prior to the Issuance 
of a certlflcate by the secretary of state, the complaint alleged that the 
articles of incorporation were slgned and acknowledged on or about 

f 3. See Corporations, vol. 12, Cent DIg. { 78. 
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September 29th. The allégation was foUowed Immedlately by allégations 
that the articles were flled In the office of the recorder of deeds at 
Kansas City, and a certlfied copy thereof flled In the office of the secre- 
tary of state, who issued to the parties the certificats of Incorporation. 
No other date than the one flrst given was stated as the date of any of 
thèse acts. The acts were stated in connected séquence, the word "and," 
■wherever omitted, belng understood. It was alleged the note was made 
"on or about September 29th." Heîd, that the pleadlng, by proper con- 
struction, alleged the Issnance of the certiflcate by the secretary of state 
on or prier to September 2&th, when the note was made; and, had the com- 
plalnt alleged an indorsement prior to the issuance of the certiflcate, 
sueh allégation would hâve been rendered nugatory by the other alléga- 
tions. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by Isaac P. Ryland against E. C. Hollinger and others. 
Thère was judgment for défendants, and plaintiff brings error. A£- 
firmed. 

In thls action the plalntifC In error seelis to recover of the défendants In 
error and others, as copartners using the flrm name of A. J. Gillespie Com- 
mission Company, and one T. KInahan, upon seven promissory notes, for 
varying amounts, ail made at Kansas City, Kan., September 29, 1898, by said 
KInahan, and payable, with interest as stated, to the A. J. Gillespie Commis* 
slon Company, or order, at the Interstate National Bank, Kansas City, Kan., 
at specified dates, and ail Indorsed, "A. J. Gillespie Commission Co., by 3. S. 
Hollinger, Pt.;" which notes said A. J. Gillespie Commission Company trans- 
ferred for value, before maturity, and which are held and owned by the 
plaintiff, and are unpaid, and were duly protested for nonpayment. The 
facts set forth In the amended pétition, on which it Is claimed that the de- 
fendants In error are liable as partners, are, in substance: That they, with 
other défendants named, on or about the 29th day of September, 1898, slgned 
and acknowledged articles of agreement for incorporation under the name 
of the A. J. Gillespie Commission Company, located at Kansas Oity, Jackson 
county, Mo.; Its capital belng $100,000, In shares of $100 each. That 
sueh articles were executed in accordance with the laws of the state of Mis- 
souri, and were flled in the office of the recorder of deeds at Kansas City, 
Mo., and a certlfied copy thereof flled In the ofllce of the secretary of state 
of that state, who issued to sueh parties a certiflcate of incorporation. It Is 
further alleged that, though the persons executing the said articles sub- 
scribed for stock of sueh corporation, they never intended to take, and bave 
not taken, any of the stock; and hâve not, and never intended to hâve, any 
office of sueh corporation in the state of Missouri, but to bave its only office 
In the state of Kansas; and that the notes in suit were made and dellvered 
to the A. J. Gillespie Commission Company, and by that company sold, and 
the proceeds recelved, before any certiflcate of incorporation was issued by 
said secretary of state; and that sueh proceeds went into the treasury of 
said association, and were retalned and used after the issuing of said cer- 
tiflcate. There is, however, no allégation that any of said notes were so 
Indorsed by the A. J. Gillespie Commission Company, or transferred or de- 
llvered by that company to any one, before the said certiflcate of incorpora- 
tion was issued. The défendants In error demurred to said amended pétition 
on the ground that it did not state faets suffieient to constitute a cause of 
action against them. The demurrers were sustained, and, as the plaintiff 
elected to stand by thls pleadlng, Judgment was rendered In favor of the de- 
fendants who had demurred. 

R. E. Bail and N. H. Loomis, for plaintiff in error. 
G. W. Hurd and T. E. Dewey, for défendants in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 
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, lyÇlCfiRl^N, District Judge, aftër stating the case as above, deliv- 
ered'tliè,c^^Qipn of the court, ,/ 

1. The amënded pétition allèges that the articles of agreement for 
incorporation of the A. J. Gillespie Commission Company were signed 
and acknowlëdgèd in accordance with the laws of Missouri, and for 
ampunts of stock aggregating its entire capital, "on or about" the 
29th day of September, 1898, and were filed in the office of the re- 
corder of deeds at Kansas City, Mo.^ where by the articles the corpora- 
tion was located, and a certifîéd cpjiy thereof filed in the office of the 
secrétary of state of Missouri, who issued to the incorporators a cer- 
tificate of incorporation, Thèse were ail the steps necessary to form 
ar 1 constitute à vahd corporation, the existence of which began when 
the secrétary of state issued the certificate of incorporation. Rev. vSt. 
Mo. § 2492. 

2. Othér allégations of the amended pétition seeking to assail the 
validity of the corporation are irrelevant, as they relate to matters 
to be done kfter the corporation had come into existence. The re- 
cording of a certified copy of the certificate of incorporation, establish- 
ing an office in the state for the transaction of business, élection of 
résident directors, and payment for the stock subscribed, are ail acts to 
be donc af ter the corporation had become an existing body. Rev. 
St, Mq, §§,.961, 1283, prbvide for the collection of stock subscriptions, 
and Id. I iiQ24, gives the remedy where there is failure to keep an 
office in the state. As to any of thèse acts to be done after the corpo- 
ration bècame an existing body, there could be no failure afifecting its 
status or corporate rights within the brief time covered by thèse alléga- 
tions of the a,inended pétition ; and as to such matters the right of the 
corporation to continued existence can only be questioned by the state 
in a direct proceeding. Smelting Co. v. Richards, 95 Mo. 106, 8 S. 
W. 246. 

3. Neither stockholders noi: promoters can be held liable, individ- 
ually or as partners, on contracta made or liabilities incurred by an 
existing corporation. In Missouri it is held that, if persons who sign 
articles for incorporation contract debts or incur liabilities in the name 
ofthe projected corporation before ail acts necessary to bring the 
corporation ïnto existence hâve been performed, such persons may be 
held liable as partners. Hurt v. Salisbury, 55 Mo. 310; Richardson 
V. Pitts, 71 Mo. 128; Martin v. Fewell, 79 Mo. 401; Carpet Co. v. 
Crawford, 127 Mo. 356, 30 S. W. 163. 

4. The serious question in the case is raised by the tenth assign- 
ment of error, based on the allégation of the amended pétition that 
the notes in suit were "executed and delivered to the said A. J. Gil- 
lespie Commission Company, and by them sold, and the proceeds there- 
of received by said Company, before any certificate of incorporation 
was issued by the secrétary of state of the state of Missouri ; and that 
said proceeds went into the treasury of said association, and were by 
them retained and used after the issuance of said certificate." If this 
allégation can be held to state acts done by the signers of the articles, 
which incurred liability in the name of the corporation, before the secré- 
tary of state issued the certificate of incorporation, and if such state- 
ment is not nullified as being répugnant to and inconsistent with other 
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and more particular allégations of fact in the same pleading, it will 
sustain that assignment of error ; otherwise it will not. The sole acts 
done which incurred any liability in the name of the corporation were 
the indorsennent of the corporate name upon the notes, and their de- 
livery so indorsed. But it is not alleged in the extract above quoted, 
nor elsewhere in the amended pétition, that any of the notes were in- 
dorsed in the corporate name or delivered to any one before the secre- 
tary of state had issued the certificate. The averment that they had, 
before the certificate was issued, sold the notes and received the pro- 
ceeds, which were put into the treasury of the corporation after the 
certificate was issued, states no fact from which any obligation in the 
name of the corporation could arise. The only obligation ever in- 
curred rests on the indorsement in the corporate name, which, for 
aught that is alleged, may hâve been made after the certificate was 
issued, and when the proceeds were placed in the treasury of the cor- 
poration, though the notes had been bargained and proceeds paid over 
to go to the corporation upon indorsement and delivery of the notes. 
A pleader is required to state material facts with directness and reason- 
able certainty, and upon demurrer it cannot be held sufïicient that the 
pleading contains loose statements, from which the existence of ma- 
terial facts, not alleged, may be surmised. Again, the whole of the 
above-quoted allégation is so plainly répugnant to the other allégations 
of the same pleading that it is nullified. A pleading must be consid- 
ered as a whole, and construed upon demurrer most strongly against 
the pleader wherever its allégations are doubtful or inconsistent. It 
is averred that the articles for incorporation were signed and acknowl- 
edged "on or about the 29th day of September, i8g8." It is not al- 
leged that thèse acts were done after that date, and, applying the rule 
just referred to to this averment, it must be held équivalent to an allé- 
gation that the articles were so executed on or shortly before the date 
named. This is followed immediately by allégations that the articles 
were fîled in the office of the recorder of deeds at Kansas City, Mo., 
and a certifîed copy thereof filed in the office of the secretary of state, 
who issued to the parties the certificate of incorporation. No other 
date than the one first given is stated as the date of any of thèse acts. 
"When in one continued sentence, or in several sentences connected 
with the conjunction 'and,' several facts are stated, the time, though 
only once alleged, will apply to each fact." i Chit. PI. 274. Thèse 
several acts are stated in connected séquence, and whenever the con- 
junction "and" is omitted between any of the clauses it is understood 
and implied, so that, if now written in, it would make no shade of 
change in the sensé. It follows that under proper construction this 
pleading allèges that ail thèse acts, including the issuing by the secre- 
tary of the certificate of incorporation, occurred on or shortly prior 
to September 29, 1898. It devolved on the plaintifï to show, and, of 
course, to allège with certainty, that thèse acts, or some of them, oc- 
curred after the indorsement of the notes in suit, in order to présent 
any case against thèse défendants. Statements of facts, purposely 
made vague, and which, if accepted with ail their vagueness, can only 
cast doubt, surely state no case. That the statements are purposely 
made vague is manifest from the fact that most of thèse allégations are 
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concerning inatters of public record, which the plaintiff could hardly 
leafn of without learning also of the dates connected with the same. 

Turnittg to the allégations concerning the notes, the first note count- 
ed on is allèged to hâve been made "on or about September 29, 1898." 
The Other six notes are alleged to hâve been made on September 29, 
1898, and the copies of the seven notes attached to the pleading show 
that ail bear that date. AU other acts connected with said notes, in- 
çluding their indorsement and transfer, were necessarily subséquent to 
the mâking, and not earlier tban September 29, 1898. It must there- 
fore be held that the amended complaint, when properly construed, 
avers facts showing that the corporation came into existence not later 
than September 29, 1898, the very day when the notes were made and 
delivered to the company, according to the same pleading ; and there- 
fore that the allégation that the notes were sold and the proceeds re- 
ceived, etc., before the certificate of incorporation issued, is, on the 
face of the pleading, a futile attempt to aver that, although ail thèse 
matters occurred on the same day, yet the issuing of the certificate 
was later as an undefined matter of moments. But in respect to such 
matters a day is an indivisible unit of time. And even had the plead- 
ing alleged, as it does not, that the indorsement of the notes was be- 
fore the certificate issued, such allégation would hâve been nugatory, 
and contradicted by the other averments. 

The demurrers were properly sustained, and the judgment is> af- 
firmed. - 



HILLIKBR V. HALE. 

(Circuit Court of Appeals, Second Circuit May 16, 1902.) 

No. 109. 

CoHPORATioNS— Action asainst Stockholder— Limitation. 

Under the law of Minnesota, as settled by tlie décision of Its suprême 
court, a suit to enforce the statutory liability of stoclcholders in a cor- 
poration may be brought at any time after the corporation has been ad- 
judged Insolvent, notwithstanding the pendency of proceedings to se- 
quester and administer Its prcperty under the state insolvency law; ayd 
an action brought in New York against a résident of that state to enforce 
his liability as a stocliholder In a Minnesota corporation, which Is not 
commenced untll more than six years after the corporation has been 
declared Insolvent and a receiver appolnted under the Insolvency law, 
Is barred by limitation, whether the slx-years limitation of Minnesota 
oir the three-years limitation of New York Is applied. 
, Bamk — Receiver— RiGHT to Sue in Forbign Jubisdiction. 

A receiver appolnted by a court under Its gênerai equlty powers, to 
enforce and collect judgments rendered against stockholders of an in- 
solvent corporation upon theIr statutory liability, to Instltute and prose- 
cute proceedings against nonresldent stockholders for the enforcement 
of such liability, and to hold ail money collected subject to the further 
orders of the court, Is merely an agent of the court, without any extra- 
territorial power, and is not vested with any title to the cause of action 
against a stockholder in favor of creditors of the corporation which will 
support an action at law by hlm against such stockholder In another 
Jurlsdictlon. 

H 1. See Corporations, vol. 12, Cent. Dig. §| 1090, 1092. 
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In Error to the Circuit Court of the United States for the Northern 
District of New York. 

Thls cause cornes hère upon writ of error to revlew a judginent of the 
circuit court, Northern district of New York, in favor of défendant in error, 
who was plaintifC below. 109 Fed. 273. Plaintiff "as receiver for the col- 
lection and enforcement of the liablllty of stockholders of the Northwestern 
Guaranty Loan Company," sued défendant, who was a stockholder of that 
Company, a Minnesota corporation, to charge him with liability for the debts 
of said corporation to its creditors. The action was tried before the court 
without a jury, and there is no dispute as to the facts. 

Section 3, art. 10, of the constitution of Minnesota is as foUows: "Bach 
stockholder in any corporation (excepting those organized for the purpose 
of carrylng on any kind of manufacturing or mechanical business) shall be 
liable to the amount of stock held or owned by him." 

The Statutes of Minnesota of 1894 (chapter 76) hâve the followlng provi- 
sions, which bave been referred to on the argument: 

"Sec. 9. Whenever a judgment is obtained against any corporation incor- 
porated under the laws of thls state, and an exécution issued thereon is re- 
turned unsatisfled in whole or in part, upon the complaint of the person ob- 
taining such judgment, or hls représentatives, the district court within the 
proper county may sequestrate the stock, propcrty, things in action and effieets 
of such corporation, and appoint a receiver of the same." 

"(Sec. 17) (Sec. 5905). Whenever any créditer of a corporation seeks to charge 
the directors, trustées, or other superintending officers of such corporation, 
or the stockholders thereof, on account of any liability created by law, he 
may flle his complaint for that purpose In any district court which possesses 
jurisdictlon to enforce such liability. 

"(Sec. 18) (Sec. 5906). The court shall proceed thereon, as In other cases, 
and, when necessary, shall cause an account to be taken of the property and 
debts due to and from such corporation, and shall appoint one or more re- 
celvers. 

"(Sec. 19) (Sec. 5907). If, on the coming in of the answer or upon the taking 
of any such account, it appears that such corporation is insolvent, and that 
it has no property or effects to satisfy such creditors, the court may proceed, 
without appolnting any receiver, to ascertain the respective liabilities of such 
directors and stockholders, and enforce the same by Its judgment, as In other 
cases. ■ 

"(Sec. 20) (Sec. 5908). TJpon a final judgment in any such action to restrain 
a corporation or against directors or stockholders, the court shall cause a 
just and fair distribution of the property of such corporation and of the pro- 
ceeds thereof to be made among its creditors. 

"(Sec. 21) (Sec. 5909). In ail cases In which the directors or other ofBcers 
of a corporation, or the stockholders thereof, are made parties to an action in 
which a Judgment Is rendered, if the property of such corporation is insuf- 
fieient to discharge Its debts, the court shall proceed to compel each stock- 
holder to pay In the amount due and remaining unpaid on the shares of 
stock held by him, or so much thereof as Is necessary to satisfy the debts of 
the Company. 

"(Sec. 22) (Sec. 5910). If the debts of the company remain unsatisfled, the 
court shall proceed to ascertain the respective liabilities of the directors or 
other officers and of the stockholders, and to adjudge the amount payable 
by each, and enforce the judgment, as in other cases. 

"(Sec. 28) (Sec. 5911). Whenever any action is brought against any corpora- 
tion, its directors or other superintending oflacers, or stockholders, according 
to the provisions of this chapter, the court, whenever It appears necessary 
or proper, may order notice to be published, in such a manner as it shall 
direct, requlrlng ail the creditors of such corporation to exhibit their clalms 
and become parties to the action, within a reasonable time, not less than six 
months from the first publication of such order, and, in default thereof, to 
be precluded from ail benefit of the judgment which shall be rendered in such 
action, and from any distribution which shall be made under such judgment." 

The facts are as foUows: At ail the times hereinafter mentioned défendant 
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:was« citizen ^n^ résident of New York and a stockholder of the Northwestern 
Guaranty Loan Company. On May 16, 1893, thls corporation eonfessed judg- 
ment to the Northwestern Fuel Ctompany for the sum of $213. On May 17, 
1893<!:a pétition was made by a Jndgment créditer under the gênerai in- 
solveney act of Minnesota (chapter 148, Laws 1881) praying that the Com- 
pany be adjudged insolvent. Upon the return of the pétition and the appear- 
ance of the company by attorney it was adjudged May 20, 1893, that sald 
Company was and for a long tlme had been insolvent, and the Mlnneapolis 
Trust Company was appolnted receiver,of sald company, with power and 
authorlty to take possession of ail theproperty of the debtor. This recelver 
duly quallfled and Is stlll actlng as such recelver. In February, 1894, one 
Bogers, a judgment créditer of the guaranty company with exécution re- 
turned unsatisâed. In behalf of hlmself and of ail other creditors of the 
said company, brought suit in the proper district court in Minnesota against 
it, Its recelver and ail Its stockholders, including the défendant in this action, 
for the purpose of "enforcing the stockholders' liabillty, for an accountlng 
of the debts and assets of sald corporation, the ascertainment of the de- 
ficlency, the apportionment and assessment ot such deficlency amongst the 
several stockholders, and for the appolntment and désignation of a recelver 
for the purpose of enforcing and coUectfng such assessDient or ascertained 
liabillty." This suit was manlf estly brought under section 17 of the laws 
above quoted; only résident stockholders were served. The Minnesota court 
on February 7, 1897, entered judgment against the résident stockholders for 
sums amountlng to the respective , holdings of each stockholder. It also 
"for the purpose of enforcing and CoUectiug said judgments and ail thereof, 
and any and aU llabilities thereon or In any wise connected therewith, and 
dlsbursing the , amount so collected," appointed the plaintifC, William E. 
Haie, "as recelver, * • • authorlzed and «mpowered and dlrected to take 
any and aU appropriate or necessary steps or proceedings for the purpose of 
coUecting said judgment, * * * and to take ail necessary or appropriate 
steps or proceedings against the rionresident stockholders * • * for the 
enforcement and reallzatlon upon ttielr stockholders' liabillty, and to that 
end * * • to Instltute and prosecute ail such actions or proceedings In 
foreign jurlsdietions as may be necessary or appropriate." 

Haie brought this suit against the défendant, setting forth thèse facts, 
and also alleging that the Indebtedness of the guaranty company above ail 
assets was greatly in excess of the entire amount, which could be realized 
by contribution from ail the stockholders to the full extent of thelr holdings. 
Judgment was asked for $30,000, défendant holding 300 shares of stock, and 
the décision of the circuit court glvlng judgment as prayed la now brought 
hère for review. 

C. C. Van Kirk, for plaintiff in error. 
H. M. Boutelie, for défendant in error. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

PER CURIAM. Out of the many questions which hâve been 
argued hère two only need be considered. 

Concededly the guaranty company was a "moneyed corporation." 
It was held by this court in Hobbs v. Bank, 37 C. C. A. 513, 96 Fed. 
396, 41 C. C. À. 205, ICI Fed. 75, that the three-years statute of 
limitations (Code Civ. Proc; N. Y. § 394) applied to suits like this 
against stockholders in such corporations; and it was intimated by 
part of the court that that period might be reduced, when there was 
a shorter statute of limitations in the home state. The statute of 
limitations in this state still remains three years ; the statute of limita- 
tions in Minnesota for like actions is six years. Gen. St. 1878, p. 707. 
This action was begun September 16, 1899. As appears from the 
statement of facts, the guaranty company was adjudged to be insol- 
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vent May 20, 1893. If the cause of action agaînst the défendant 
arose then, it would be barred by either statute. In courts outside of 
Minnesota there is conflict as to when such cause of action arose; 
but we are of the opinion that such question should be decided in 
conformity with the décisions of the Minnesota courts, and they speak 
with no uncertain sound. 

In Olsen v. Cook, 57 Minn. 552, 59 N. W. 635, an action was 
brought under this very statute (section 17) to enforce the statutory 
Hability of stockholders of a bank. The plaintiflf was a judgment créd- 
iter, with exécution retumed unsatisfied. The bank had made an 
assignment under the insolvent law (Act 1881). Défendants demurred 
on the grounds that there was another action pending (to wit, the 
insolvency proceedings under Laws 1881, c. 148), and that the com- 
plaint did not state a cause of action, on the theory that stockholders 
can be held to their statutory Hability "only after the corporate as- 
sets hâve been fully administered and found to be insufïicient," and 
that a stockholder is not liable to action for such hability "where it 
does not appear that the corporate assets proper hâve been fully 
administered and a defîciency ascertained," and that the action was 
"prematurely brought." The court overruled the demurrers, holding 
that : 

"Chapter 76, §§ 17-23, InclusiTe, authorize an action by creditors to enforce 
the statutory liabllity of officers, directors, and stockholders; and whlle, in 
such an action, it would be requlred of the complalnt to show a necesslty 
to resort to that Hability in order to satisfy the corporate debts (which the 
complalnt in this case does) It certainly would not be required of It to 
show to what extent such resort is necessary, or to show that the corporate 
assets hâve been exhausted without satisfying the debts. Section 18 reads: 
'The court shall proceed thereon [on the complaint filed under section 17] 
as In other cases, and, when necessary, shall cause an account to be talien 
of the property and debts due to and from such corporation, and shall 
appoint one or more receivers.' Section 19: 'If, on the coming in of the 
answer, or upon the taking of any such account, it appears that such cor- 
poration Is insolvent, and that It has no property or effiects to satisfy such 
creditors, the court may proceed without appointing any receiver to ascer- 
tain the respective liabillties of such directors and stockholders and enforce 
the same by Its Judgment as In other cases.' Section 20 provides that 
upon final judgment in such an action the court shall cause a just and fair 
distribution of the property of such corporation, and of the proceeds thereof, 
to be made among its creditors. Section 21 provides that, if the property 
of the corporation is Insufïicient to satisfy its debts, the court shall enforce 
the payment of anythlng unpaid on the shares of stock, or so mueh thereof 
as Is necessary to satisfy the corporate debts; and section 22, that if the 
debts remain unsatisfied the court shall proceed to ascertain the respective 
liabillties of the directors or other ofiicers, and of the stockholders, and to 
adjudge the amount payable by each, and enforce the judgment as in other 
cases. Section 23 provides for calling in creditors other than those brlnging 
the action. It Is apparent from thèse sections that, where resort to the 
statutory Hability is shown to be necessary, the créditer need not, before 
bringing the action, exhaust his remédies against the corporate property. 
That may be done In the action itself." 

The court held that the pendency of insolvency proceedings to se- 
quester, couvert, and apply on the corporate debts the proceeds of 
the corporate assets was no bar to the bringing of an action to en- 
force statutory liability under section 17, although the amount re- 
quired to make up the déficit is not yet ascertained. 



224 117 FEDERAL REPORTER. 

"In srach a case [says tbe court] there would be notWng to prevent the 
èburt determlnlng at once the maximum llabllity of each offlcer, director, 
and ftockholder, as It mlght do if It also appointed a receiver to administer 
the corporate assets. It is true that before determining how much should, 
wlthin that maximum, be collected from each, it would hâve to await the 
resuit of the.other proceedlng. But, If it appointed a receiver to administer 
corporate assets, It would, for the same purpose, bave to await the resuit 
of the proceedings of its own receiver. We think such an action may be 
brought pendlng the Insolvency proceedlng, that this is such an action, and 
that conseauently it was not prematurely brought," 

We hâve not been referred to nor hâve we been able to find any dé- 
cision by a Minnesota court which in any way modifies the views ex- 
pressed in Olsen v. Cook, supra. Under the statiite as thus con- 
strued, 'action might hâve been brought to enforce statutory Hability 
of any and every stockholder of the guaranty company at any time 
subséquent to May, 1893. The cause of action then arose, and, in- 
asmuch as this action was not begun until more than six years later, 
it is barred equally by the New York and by the Minnesota statute, 
whichever applies. 

We are further of the opinion that the plaintifï cannot maintain 
this action. He sues as receiver. His rights, if any, rest whoUy 
upon the ofder and decree in the Rogers Case. Without regard to 
the nature of the daim asserted against the défendant, the plaintiff 
has no relation to that claim otherwise than through such order and 
decree. He is not the assignée of ail or any of the créditer s. He 
has no title to anything, so far as appears, except to his office of re- 
ceiver. The order and decree, in terms, make him a mère agent of 
the Minnesota court. That court undertook to authorize him to 
sue nonresidents in other jurisdictions ; moneys collected to be "held 
by him sub ject to the further order of this court (the Minnesota 
court) in the premises." The Minnesota court thus attempted to send 
its agent to collect money by suit outside of its jurisdiction, and 
bring it back to be disposed of as it might direct. If it had had power 
to transfer the claim against the défendant to the plaintifï, and had in 
fact so transferred it, he could assert the title thus acquired and sue 
upon such claim hère in accordance with the principles stated in As- 
sociation V. Rundle, 103 U. S. 222, 26 L. Ed. 337. Apparently the 
court had no such power. Whether it had or not, it did not attempt 
to exercise it. It transferred nothing to the plaintifï. It merely 
appointed him its own agent to collect and hold subject to its order. 
He was made an arm of the court, with which the court attempted 
to reach outside of its territorial jurisdiction, and the attempt, it 
seems to us, was futile. The court could not reach beyond the limits 
of its jurisdiction through a receiver any more than it could through 
a marshal or a sheriff. The authority which it sought to give to the 
plaintifï became a dead letter when he passed beyond the boundaries 
of the State. This is substantially whàt was held in Booth v. Clark, 
17 How. 322, 15 L,. Ed. 164, which has never been reversed. There 
a statutory receiver appointed in New York was authorized by the 
court to go into another jurisdiction to collect a claim. The court 
held that he could not there maintain an action at law, and said as 
f ollows : 
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"He [the recelver] bas no extra territorial povrer of offlcial action; none 
which the court appolnting hlm can confer, with authorlty to enable hlm 
to go into a foreigE jurisdiction, to take possession of the debtor's property; 
flone which can give him, upon the principle of comity, a privilège to sue in 
a foreign court or another jurlsdlction, as the judgment créditer himself 
mlght hâve done, where his debtor may be amenable to the tribunal which 
the créditer may seels:." 

The rule in this circuit, as laid down in Sands v. Greeley, 31 C. C. 
A. 424, 88 Fed. 130, is as follows: 

"When a foreign receiver Is obliged to Invoke the aid of the court of an- 
other state in asserting his title to assets withln its jurisdiction, such court 
will not, in the exercise of comity, recognize his title to the préjudice of the 
citizens of Its own state, who bave fairly acquired title to the assets, either 
by purchase, attachment, or other légal process, or whose claims are en- 
titled to priority as équitable liens. * » * This is because he is appolnted 
by a court which dérives its jurisdiction from state laws which bave ex 
proprio vigore no extraterritorial force, and the effeet of which in other 
States dépends wholly on the comity of the state in which their application 
is involi;ed. But by the comity extended by the several states of the Union 
to one another, not only from motives of respect but from considération of 
mutual convenience, the right of a receiver to possess himself of assets 
located in a state other than that of his appointment is everywhere recog- 
nlzed and enforced, subject to the qualification mentioned." 

Association v. Rundle, supra, whiciî concerns the powers of an offi- 
ciai vested by statute with title to corporate assets, simply emphasizes 
the distinction made in Booth v. Clark between one who, under any 
name, is given by statute a title which he can assert anywhere, and 
one who is appointed receiver under the ordinary power in equity, 
and is a mère agent or officer of the court. Of the receiver in Booth 
V. Clark the court says: 

"He is a représentative of the court, and may, by its direction, take into 
his possession every kind of property which may be taken in exécution, and 
also that which Is équitable, if of a nature to be reduced into possession." 

The court cannot take in exécution property not within its légal 
jurisdiction. A creditors' bill, by which équitable assets can be reach- 
ed, is a substitute for the common-law exécution, and can be brought 
only in the same jurisdiction. Tubeworks Co. v. Ballou, 146 U. S. 
517, 13 Sup. Ct. 165, 36 L. Ed. 1070. That the court cannot send 
its marshal or sheriff outside of its jurisdiction to seize property can- 
not be disputed. Upon the same principle, it can send no other offi- 
cer or agent to collect moneys outside of its territorial limits. By 
force of statute, a court may in a particular case vest in a person called 
a receiver — or called by any other name — title to a chose in action, 
and that title may be asserted elsewhere ; but an officer acting merely 
as an arm of the court cannot sue beyond the jurisdiction of the 
court. Brigham v. Luddington, 12 Blatchf. 237, Fed. Cas. No. 1,874; 
Bank v. Francklyn, 120 U. S. 747, 7 Sup. Ct. 757, 30 L. Ed. 825; 
Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123; 
Lynde v. Lvnde, 162 N. Y. 405, 56 N. E. 979, 48 L. R. A. 679, 76 
Am. St. Re'p. 332, 181 U. S. 186, 21 Sup. Ct. 555, 45 L. Ed. 810; 
Barnes v. Wheaton, 80 Hun, 8, 29 N. Y. Supp. 830, approved in 
Marshall v. Sherman, 148 N. Y. 27, 42 N. E. 419, 34 L. R. A. 757, 
51 Am. St. Rep. 654; Railway Co. v. Kent, 87 Hun, 329, 34 N. Y. 
117 F.— 15 
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S^p.-'ïjif, approved itt;Stèddard V. Lum, 159 N.Y. 274, 53 N. E. 
ïi^'%X. R;;'À/55i/7d:Am. Si Rep.,541. ;,. 

'PJie.jplaintiffwas nqt appointed receiver iri the Rogers Case under 
the'SUthorlty of anystatute. His appointment was only a method 
adoptëé'bythë court lindérits gênerai powers as a court of equity, 
upon the theory that it was necessary in order to ënable it to grant 
the.:re%f tp, which the pa|*ties to, that suit seemed to it to be entitled. 
Whatevér authority was given to the plaintiff was given to him as a 
njerç, agent of the Minnesçita court, See Hanson v. Davison (Minn.) 
"jÇt ÏN.W. 254. It would seem, tnerefore, undër the décisions of the 
fédéral courts, that this plàmtiff could not maintain an action at law 
in a foffeîgii jurisdiction. 

TJié judgment pf the cirduit court îs reversed. 



FRANKLIN v. BROWNING. 
, ÏOîrcult Court ofAnpealB, Eighth Circuit July 28, 1902.) 

No. 1,682. 

1. NiOTBS—lNDOBSBMBWT-^BFFBCT. 

A, note Indorsed "Çsiy to the order of B., demand and notice walved," 
iB an' undertakinè oii tne, part of the Indorser that he will pay the note 
to the holder at matùrlty if not paid by the maker. 

2. Plbadïn&^Phrasks— UnderStanding and Agrekmbnt. 

The phrase "understandlng and agreement" In a pleading importa an 
oral agreement 
8. Notes— Ihdorsembnt—PaboIj Evidence. 

Paroi évidence of an oral agreement, alleged to bave been made at the 
tlme of the drawlng, makîng, or Indorsing of a blll or note, cannot be 
I>ermltted to vary, qUallfy, or contradict, or add to, or subtract from, 
the absolute terms Of the Writtén contract. 

4. SAME— RiGHTS OF HOI-DEB— SbCURITY. 

Tbough a note in terins glres a lien on cattle, there Is no duty on an 
Indorsee to foUow the eattle; his right against the Indorser belng abso- 
lute. 

6. SAMB— UONSTHtTCTION— LlBN. 

A note read: "I promise to pay • * • for winterlng cattle branded 
N. S. Cattle wlntered by F. to stand good for payment of this note, and 
Is to be paid from flrst shipment of cattle." EM that, no cattle being 
described, so as to be capable of Identification, no authority being given 
to take possession ot eattle, but there belng merely an agreement to 
pay from a certain f und, no lien was conferred by the note. 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. ■ 

In his complaint the plaintiff (défendant in error) alleged that the défendant 
(plalntifC in error) oii April 27, 1895, bèing Indebted to him in the sum of 
$480, In satisfaction thereof transferred to him two promissory notes, the 
payment of wbleh he "guarantied absolutely." One of said notes was as 
follows: 

"$380. Vinita, I. T., Aprll 1, 1895. 

"Three montM after date I promise to pay to the order of G. W. Franklin . 
the sum of thrèé hundred and elghty dollars, value received, for wintering 

T 4. See BiUs and Notes, vol. 7, Cent Dlg. | 691. 
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cattle branded N. S. Cattle wintered by G. W. Franklin to stand good for 
the payment of this note, and is to be paid out of the flrst shipment of sald 
cattle, and is to bear 10 per cent, interest from due. N. Skinner." 

The date and the pnrport of the other note was the same, except tbat it 
was for the sum of ?100, payable one day after date, and bore Interest at 
the same rate from Its date. Each note was Indorsed as foUows: "Pay to 
the order of P. G. Browning, demand and notice walved, G. W. Franklin;" 
and the last mentloned note was further indorsed: "Oedited by cash on the 
within October 5, 1895, $65." Nonpayment, excepting the $65, was alleged, 
and judgment prayed for the amount due. Défendant answered, admitting 
hls indebtedness to plaintifC April 27, 1895, and that in satisfaction tbereof 
he then indorsed and transferred to him said two notes, but denied that he 
"guarantled absolutely" the payment of the notes, "except as appears in- 
dorsed thereon," and denied any Indebtedness to plaintiflE; alleging that 
Skinner, the maker of the notes, was a résident of the Indian Territory, and 
solvent; that the notes were given "for wintering about two hundred head 
of N. S. cattle, of which said brand there were about two thousand head, 
worth about $50,000; that sald cattle were at that tlme in the Oherokee 
Nation, and sald notes were Intended to, and did, secure to the défendant a 
lien on ail of sald N. S. cattle for the payment of the debt thereln expressed; 
that said notes were indorsed by défendant to plaintiff wlth the understand- 
Ing and agreement that plaintiff would protect and enforce said lien, and 
coUect the amount of sald notes when due out of said cattle, and subject 
them to the payment of sald debt; that when sald notes became due and 
payable, said cattle had not been removed from the Oherokee Nation; but 
plaintiff, in utter disregard of the defendant's rlght, and in violation of hia 
said agreement and of the defendant's urgent request to enforce said lien, 
wholly refused and neglected so to do, although the same was admltted by 
said Skinner to be just and due, but trlfled wlth said seeurity, and negll- 
gently permitted sald Skinner to ship sald cattle out of the country, and 
sufCered said lien to be lost, and since whlch tlme sald Skinner bas become 
wholly insolvent." The plaintiff demurred to this answer, as not stating facts 
sufflcient to constltute défense to the complalnt, or to entitle défendant to 
any relief. The court sustained the demurrer, and the défendant refuslng 
to plead further, Judgment was rendered )n favor of the plaintiff, which, upon 
appeal, was aflârmed by the United States court o£ appeals for the Indian 
Territory. 

John B. Turner, for plaintiff in errer. 
W. H. Kornegay, for défendant in errer. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

That the défendant indorsed each of the notes "Pay to the order 
of P. G. Browning, demand and notice waived, G. W. Franklin," is 
admitted by the answer. Thèse indorsements are contracts in writing, 
made in the transfer of the notes for value. The obligation assumed 
by the indorser by such indorsement is as certain and free from doubt 
or ambiguity as if fully set forth in express words. i Dan. Neg. Inst. 
§ 717. As the indorsement waives demand and notice, the agreement 
of the indorser is that he will pay the notes to the indorsee or holder 
if they are not pald by the maker at maturity. The défense pleaded 
seeks to change and make différent this obligation of défendant under 
his written indorsement by alleging a contemporaneous "understand- 
ing and agreement," to the effect that the défendant should not be 
liable upon his indorsements unless plaintifif had diligently protected 
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an alleged lien upon cattle, and negleCted no means of collecting the 
notes through such lien. The words "understanding and agreement" 
import an oral agreement, and it is not stated to hâve been in writing. 
But the contract of indorsement, like every other written contract, 
must be held to contain ail the terms of the final agreement between 
the -parties relative to the obligation of the indorser. "It is a firmly 
settiéd principle that paroi évidence of an oral agreement, alleged to 
hâve been made at the time of the drawing, making, or indorsing of 
a bill or note, cannot be permitted to vary, qualify, or contradict, or 
add to, or subtract from, the absolute terms of the written contract. 2 
Pars. Bills & N. 501 ; Specht v. Howard, 16 Wall. 564, 21 L. Ed. 348;" 
Forsythe v. Kimball, 91 U. S. 291, 23 L. Ed. 352. Merely as holder 
ofthe notes so indorsed, no duty was cast upon the plaintifï to look 
after or foUow the cattle, even if the terms of the notes gave a Uen 
upon any cattle. No cattle were delivered to or put in the care or 
charge of plaintifï. After the notes became due and remained unpaid, 
the défendant was absolutely liable for their payment. He could not 
require the holder to pursue the maker or any security. His right was 
to ga5ç the notes to the holder, and assume the control and collection 
of them himself. Ross v. Jones, 22 Wall. 576, 22 L. Ed. 730, and 
cases cited. But the language of the notes is inefifectual to give any 
lien upon any tattlei No cattle are dëscribed so as to be fairly capable 
of, identification. The answer states that the cattle wintered by de- 
feridat)! wère about 200, and that Skinner had about 2,000 of the same 
brand, and claims that the lien covered them ail, and was not confined 
to thosè wintered by défendant, and which alone are mentioned in the 
note. It is needless to consider this claim. Thé note gives no author- 
ity to take possession of or sell any cattle. It appears to be an agree- 
ment that Skinner will regard those cattle as the property from the 
sale of which he will pay the notes, and will make such payment from 
the first shipment; which implieç that he is to continue to hâve full 
dominîon over the cattle, and unrestrained power to dispose of the 
same. It is a promise to pay the notes out of the proceeds of the sale 
of the cattle. This créâtes no lien. Cook v. Black, 54 lowa, 693, 7 
N. W. 121. 
The judgment is affirrned. 



THE JAMES A. I/A"#REI<[CB. THE CÔMANCHE. THE CAR FLOAT 

NO. 1. 

(Circuit Court of Appeals, Second Circuit. May 14, 1902.) 

J Nos. 93, 94. 

Collision— bTKAM VEsppLS Cbossins — Failure to Maintain Phoper 
LookoÙT. 

Thé claim; of a tug that her ff^ilure to hâve a proper lookout at tho time 
of à collision with a crossing steamer did not contrlbute to the collision, 
becatise she was the privlleged vessel, and maintained her course and 
gpeed as required by the rules, is not sustained by évidence which 

. b6o>vs that she did change her .course before the collision, even though it 
was dorie in extremis. 
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Appeals from the District Court of the United States for the South- 
(;m District of New York. 

Thèse causes corne hère upon appeal from decrees of the district 
court, Southern district of New York, holding the steamship Co- 
manche and the steam tug James A. Lawrence both responsible for 
a collision between Car Float No. i, in tow of the Lawrence, and 
the steamer. 97 Fed. 351. 

Henry W. Goodrich, for the Lawrence. 
Henry G. Ward, for the Comanche. 
Lawrence Kneeland, for Brooklyn Wharf Co. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

LACOMBE, Circuit Judge. The collision took place about 4 a. 
m. of December 30, 1897, under the following circumstances : The 
tug, with the car float on her port side, left the foot of Montague 
Street, Brooklyn, bound to the Erie Railway docks at Jersey City. 
She came in collision with the Comanche, bound in from sea to her 
pier in the East river, just below the Brooklyn Bridge. The colli- 
sion occurred 300 or 350 feet ofï the South Ferry slip. The tide 
was strong ebb, the night fairly clear, lights could be seen easily. 
The stem of the Comanche struck the car float about 15 feet aft 
of the forward port quarter. Both were damaged. "The évidence as 
to the time when the vessels were seen by each other, and as to their 
lights and signais, is," as the district judge says, "extremely confused 
and uncertain"; but two propositions are abundantly established by 
the proof. The Comanche was in fault, because, having the Lawrence 
on her starboard hand, she nevertheless attempted "to cross the 
bows of the tug and float, and go to the left, in violation of the 
rules and statutes." By not appealing, she concèdes that she was 
in fault. The other proposition, abundantly proven, is that the Law- 
rence had no lookout. The car float projected nearly 100 feet in 
advance of the stem of the tug, and there were cars on it. Thèse ob- 
structed the view from the pilot house. The master was at the wheel 
of the tug; the mate was on top of the cars. In case of a light or 
whistle from the port side, he reported it to the master, and gave 
him orders what signais to sound, and how to navigate. There was 
no one else on lookout, and it is quite manifest that touching ail 
vessels approaching on the port side the mate was navigator, and 
the master merely a wheelsman. Manifestly this was a fault, and the 
contention usually urged that it did not contribute, because, never- 
theless, the approaching vessel was seen a long distance ofï, cannot 
be maintained, because the vessels were quite close together when 
they saw each other. The rules require that when vessels are cross- 
ing as thèse were, so as to involve risk of collision, the privileged 
vessel shall keep her course and speed. If, therefore, the tug did in 
fact keep her course and speed, her navigation would be free from 
fault, and it would make no différence whether her navigator was 
enlightened by a proper outlook or not. 

The appellant contends that the absence of lookout cannot be held 
to hâve contributed to the accident, because knowledge of ail the 
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facts which could hâve been obtained by a perfect lookout would not 
hâve altefed the duty of the Lawrence in respect to her navigation. 
We are unable to accept this cçncjiusion, because we are not satisified 
from the' éyidençè that the Lawrence did keep her course. Her mas- 
ter, actitigâé wheèlsman, testifieçl: 

"Grlffen [the mate] said: 'Captaln, there is a steamer showing red llght, 
and blowlng us onë whistlé, a couple of points on our port bow.' He gave 
me orders to blow one long whistle, which I did, aUd continued my course 
and speed; If anything ported a llttle more, as much as 1 dared, towards 
the Battery. The change was a llttle nSore to port, so that she headed a llttle 
more on the New York shore." 

Then he heard two short whistles from the Comanche, and Grif- 
fen reported -thàt the steamer had altered her lights. Thereupon, 
"by direction of the mate, [he] gave one whistle, and slowed down." 
At the time of the second signal,— two whistles, — he had ported, and 
was heading raore into the New York shore. Griflfen, the mate, 
who was conducting the navigation from the top of the cars, testified : 

"I reported to the captaln 'a steamer on the port bow, showing a red 
llght and masthead.' • • • i told hlm to port the wheel, and he ported It. 
Q. Had you changed your heading from the tlme of the flrst signal tfp 
to the tlme of collision î Tes, sir. ♦ • * We put our wheel hard aport, 
and Just at the Instant of collision we were heading nearly for the Staten 
Island ferry." 

It is suggested that this change was made in extremis. The dis- 
trict judge thought that the change was too great, and occupied too 
much time, to be so considered ; but even if it were, that would not 
change the situation. If the fault found against the tug was changing 
her course when the rule told her to keep it, such errer might be 
condoned, because she was in extremis. But the fault found, on 
undisputed évidence, is failure to hâve a proper lookout, and when 
the excuse offered therefor is that, despite the absence of lookout, 
she navigated in conformity to the rule, such excuse is not made 
eut by showing that she failed so to navigate because she was in 
extremis. On the record we cannot say that she would hâve found 
herself in extremis if she had maintained a proper lookout, and there- 
tore cannot excuse that fault. 

The decrees are affirmed, witb interest and costs. 



WALKEB et al. V. MOSBR et al. 

(Circuit Court of Appeals, Blghth Circuit July 28, 1902.) 

No. 1,677. 

1. New Trial— DiBCRBTioir op Court— Kbtibw. 

An order grantlng or refusing a motion for a new trial Is In the dis- 
crétion of the trial court, and not reviewable. 

S. JtJDGMENT— CONTROIj BT COtTHT. 

The jurisdletlon of thè court over à cause and the parties continues 
after the term at which Judgment is rendered, if durlng the term a motion 

If 1. See Appeal and Error, vol. 2, Cent Dig. §§ 477, 588; vol. 3, Cent. Dig. 
3862, 3864. 
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respectlng the Judgment Is entertained or allowed, and held open for fur- 
ther considération. 
8. New Trial — Gbantinq Motion — Subséquent Tbrm. 

Wliere, at the term oï court at whieh a judgment Is rendered, an 
order granting leave to file a motion (or a new trial is entered, and the 
matter is not disposed of at such term, the court has jurlsdiction to décide 
the motion at a subséquent term. 

4. Same— Unpinished Business. 

When no Judgment Is entered on a verdict durlng the term at wMch 
the verdict Is rendered, the cause passes over to the next term for 
entry of judgment, disposition of a motion for a new trial, and any other 
action that mlght be talsen In the case, 

5. Bame — Records of Court — Peesumption. 

An order granting a new trial, as entered of record In the circuit court, 
ghowed that It was made "at the November, 1900, term, and on the 12th 
day of Aprll, 1901." It was contended that Aprll 12, 1901, could not bave 
been In the November term, because a term flxed by statute to be held 
at another place In the district on the third Monday In January would 
Intervene. Eeld, that the contention was of no merit, slnee, If the busi- 
ness of the November term made such course désirable, It might hâve 
been contlnued to a date beyond the January term, and It would not 
be presumed that the court had committed unapparent error or falslfled 
Its records. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This action was brought to recover the damages alleged to bave been sus- 
tained by Emma Walker, widow of Charles Wallîer, deeeased, and by Irène 
Walker, their Infant daughter, by the death of said Charles Wallier, alleged 
to bave been kUled at Ashland, Neb., February 7, 190O, by being thrown 
from a buggy drawn by horses driven by hlmself; the misadventure being 
caused by hls Intoxication from llquor just prevlously glven and furnished 
hlm by défendant John Moser In that defendant's saloon in said Ashland. 
The action was based upon ehapter 50 of the Oompiled Statutes of Nebraska, 
and the bond of said Moser given pursuant to section 6 of that ehapter, on 
whlch bond the other défendants were sureties. Plaintifïs claimed dam- 
ages In the sum of $15,000. Défendants answered, admltting the exécution 
of the bond, and that Moser was engaged In the retail liquor trafflc at 
Ashland, and denying the other allégations of the complaint. Trial was 
had at the October, 1900, gênerai term of the circuit court, and at Its close, 
on October 26, 1900, the verdict of the jury was rendered In favor of the 
plalntlffs for the sum of $2,250. Afterwards, on November 1, 1900, In the 
same term, an order was entered by the court in that cause granting leave 
to the défendants to file a motion for a new trial by November 15, 1900, 
and such motion In wrltlng, asking for a new trial of said action for speclfied 
reasons, was flled on the same day. Afterwards, at the November, 1900, 
term of said court, and on the 17th day of December, 1900, before disposing 
of said motion for a new trial, judgment was entered upon said verdict, 
In favor of the plalntlfEs ând against the défendants, for the sum of $2,250 
damages and the costs of suit. Afterwards, in the same November, 1900, 
term of said court, on the 12th day of Aprll, 1901, the court, upon hearing, 
entered an order setting aside and vacatlng said verdict and judgment, 
and granting a new trial of said cause. Afterwards, at the October, 1901, 
term of said court, on the llth day of October, 1901, said cause was agaln 
tried, and a verdict rendered by the jury in favor of the plaintiffs for tue 
sum of $800, upon whlch judgment was then entered In favor of the plaln- 
tlfCs and against the défendants for that sum and the costs of suit. 

Lionel C. Burr, Charles L. Burfj and E. E. Spencer, for plaintifïs 
in error. 

Jesse L. Root (Matthew Gering, on the brief), for défendants in 
error. 



232 117 FEDERAI* REPORTER. 

' rBefore SANBORNand THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOGHREN, District Judge, after stating the case as above, de- 
Hverèd the opinion of tbe court. 

TKât an order granting or refiising a new trial rests in the discre- 
.tion of the trial court, and is not reviewable, bas been the uniform 
holding of the fédéral Courts. It is neediess to cite authorities, but 
many will bè found iti I Desty, Fed. Proç. (9th Ed.) 66i. 

The argument that'the décision bf the motion for new trial came 
too late, because made after the term had ended at which the verdict 
was rendered, is not sound. A cause, and the parties to it, are be- 
fore the court until the end of the term at which the final judgment 
of the cpur]t is entered;' and the jurisdiction of the court over the 
cause and the parties continues after such term, if during the term a 
motion respectîng the judgment is entertained or allowed, and held 
open for further considération. "It is a gênerai rule of the law that 
ail jtîdgments, decrees, or other orders of the courts, however conclu- 
sive in their character, are under the control of the court which pro- 
nounçes them during the term at which they are rendered or entered 
of record,' and they may then be set àside, vacated, modified, or an- 
nuUed by that court. But it is a rule, equally well established, that 
after the term has ended ail final jlidgments and decrees of the court 
pass bèyond its control, unless steps be taken during that term, by 
motion ox otherwise, to set aside, modify, or correct them." Bronson 
V. Schulten,, 104 U. S. 410, 413, 26 X. Ed. 997. "Whatever parties 
are bound to take notice of at one term they mtist follow to the next, 
if they afe not, in sonie âppropriaté form, dismissed from further at- 
tendance, In this case the motion to allow a reargument went over 
as unfinished business, and carried the parties with it. The proceed- 
ing was in ail material respects like a motion for a new trial filed 
in time at one term and not disposed of until the next. Under such 
circumstancès a judgnient or decree, although entered in form, does 
not discharge, the parties from their attendance in the cause. They 
ntust remain until ail questions as to the finality of what has been 
donc are settled. The motion when entertained prolongs the suit, 
and keeps the parties in court until it is passed upbn and disposed of 
in the regular course of proceeding." Goddard v. Ordway, loi U. 
S. 745. 751» 24 L. Ed. 237. 

The November term is fîxed by act of congress to begin on the 
second Mohday of that month. In 1900 it began on November I2th. 
The order entered at the October term, perniitting the motion for 
new trial to be filed by November iSth, and the fact that such mo- 
tion was not disposed of at the October term, caused it to go over 
as unfinished business to the November term, carrying over the cause 
and the parties. Such woUld hâve been its efïect had judgment been 
entered at the October term upon the verdict. But no judgment 
in the cause was entered at that term, and the cause necessarily, and 
irrespective of the pending motion for new trial, passed over to the 
November term for the entry of judgment, and any other actiop that 
might be takèn in the case. 
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The order granting a new trial, as entered of record in this case, 
shows upon its face that it was made "at the November, A. D. 1900, 
term of said court, and on the I2th day of April, 1901." Counsel 
for plaintifïs in error argue that April 12, 1901, could not hâve been 
in the November, 1900, term because a term fixed by statute to be 
held at another place in the district on the third Monday in January 
would intervene. But, if the business of the November term made 
such course désirable, that term might hâve been continued to a date 
beyond the January term. This court will not présume that the cir- 
cuit court has committed errors not made to appear, nor that it has 
falsified its records. The court having at the proper time allowed the 
motion for new trial to be filed, it would pass from term to term as 
unfinished business in the cause, until disposed of. It is unnecessary 
to consider the effect of plaintifïs' participation in the subséquent 
trials. 

The judgment is affirmed. 



ORMAN et al. Y. SALVO. 

(Circuit Court of Appeals, Eighth Circuit. Jnly 28, 1902.) 

No. 1,741. 

1. Plbading— Depects — Waiver. 

Where défendants dld not, by any pleadlng or otherwlse, before the 
trial, raise any question of variance in respect to their own proper names, 
but in their ànswer adopted as their own the names by whlch they 
were designated in the complaint, it was too late upon the trial to first 
malie that objection. 

8. Mabter and Servant— Couthibutory N'egligence — Submission of Issue. 
A servant assisting in the malting of an excavation was sleeplng in a 
tent near the work, when a stone thrown by a blast fell through the tent, 
Injuring him. In an action for the injuries, évidence was conflicting as 
to whether he had been warned of the blast. Ueld, that the question 
whether the warning of the blast was given plaintiff was fairly left to 
the jury, with instruction that if he had such warning, and failed to 
go to a place of safety, he was not entltled to recover. 

& Same— Fa-Li^ow Servants. 

A servant assisting in the making of an excavation was sleeping in a 
tent near the work, when a pièce of rock thrown by a blast fell through 
the tent, Injuring him. In an action against the master, it appeared 
that plaintiff was boarded and lodged in the tent by the master, and that 
at the time of the accident the "shift" to whlch he belonged was not at 
work. Held, that tlie fellow-servant doctrine had no application, inasmuch 
as at the time of the accident plaintiff was not a fellow servant of any 
of the other servants. 

4, Same — DuTY op Master. 

It was the duty of the master to glve plaintiff timely wamlng of the 
blast. 

IT 3. Who are fellow servants, see notes to Eailroad Co. v. Smith, 8 0. O. A. 
668; Railway Co. v. Johnston, 9 C. C. A. 596; Flippin v. KimbaU, 31 C. 0. A. 
286. 

See Master and Servant, vol. 34, Cent. Dig. § 383. 
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In Errof to the Circuit Court of the United States for the District 
'of Colpràao.,!.',',i .'.,;■... ,■.■'■■■■ 

In tiie month-, oit July, 1900, the partiiership flrm çf ' Orinan & Grook, de- 
fen^ànrs belôw,' wefe engagea ta tlje construetic>ii of à' raïlroad grade between 
Colorado Sprlligs and Oripple (!Hek- In Colorado, and efiiployed In that work 
a lar^re: nuffîber of men, "who, to keep the '^lvork in progresa, were-divided Into 
day and aight shlfts; the nlght shifts -working from 7 o'elock in the evenlng 
uutU 6 o'elock the next mornlng, and the day shlfts the remalnder of eaeh 
day. Ant0ni6 Salve, the plaintlfC below, was, at and for some time prior 
to the injury tjolhpïàlned of, à laborer in the employ of défendants, and 
boss of a nlght ahift of such làborers, engaged in the excavation of a tunnel, 
near the opening, pf whlch other, shlfts of défendants' employés v^ere ex- 
cavatlng a eut; ail such excavations being in rock, whlch had to be loosened 
by blastmg. The défendants boatded and lodged the laborers working 
wlth plalntiff Iji tents, which they had provided anà plàeed so near to this 
work of excavation that 'the tents were In danger from falllng rocks when- 
ever a large Wast was» exploded iij thife eut; and as the men slept in thèse 
tents durlng the hours when thelr shlfts were not at work, It had been the 
custom for the men In charge of such blasting to cause the men sleeplng 
in thèse tents to be awakened and warned of the danger, that they might 
seek places of safety before the explosion of such large blasts. On July 
10, 1900, about 3 o'elock in the afternoon, and while the plaintifC and other 
men of hls nlght shift were asleep In orie of thèse tents, a blast In th*e work 
of excavating the eut, whereln about 35 pounds of giant powder and 8 kegs 
of black powder had been ]È)liîiééd in a: h<^ 18 or 20 feet deep, was exploded, 
and thereby pièces of rock were thrown upon and through the said terft, 
striking the plalfitlfC, and breaklng an arm and a leg. There was con- 
tradictory testimony as to whether, before the explosion of such blast, warn- 
ing had been glven to the plalntiff or ttt the other laborers then occupying 
the same tent. 

W. H. Bryant (C. S. Thomas and H. H. Lee, on the brief), for 
plaintiffs in error. 
George P. Steèle, for défendant iri error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

f .... . ' 

r, LOCTJREN, District Judge, after stating the case as above, de- 

livered the opinion of: the court. 

As the défendants did not, by any pleading or otherwise, before 
the trial, raise any question àl variance in respect to their own proper 
names, but in their answer adopted as their own the names by which 
titiéy were designâted ift the com^plaint, it was too late upon the trial 
tô first make that objection. 

The question of whether waming of the coming blast was given 
to the plaintifï was fairly left to the jury, with instruction that if he 
hkd such warriing, and failed to go to a place of safety, he was not 
entitled to recover. 

The argument principally relied on by défendants' counsel — namely, 
that if the plalntiff was not warned of the coming danger, the failure 
to give such warning was the négligence of a fellow servant — cannot 
be- maintained upon the pleadings and évidence in this case. To 
perihit the application- of the fellow-servant doctrine, the injured 
servant itnust ât the'tiriie of the injury not only be serving the same 
master, but be engaged in the same employment with the négligent 
servant who caused thè injUry. Wood, Mast. & Serv. § 435. The 
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answer admits that défendants furnished the tent for boarding their 
employés, and for their lodging, and that it was the custom and 
rule of défendants to hâve one of their employés warn every one in 
the vicinity of a blast of the fact that it was about to be discharged, 
and that plaintif! was at the time of this blast in the tent, resting be- 
tween his intervais of labor. The évidence shows without contra- 
diction that plaintifï was boss of a night shift, and was not engaged 
in work, but resting and sleeping in the tent from 6 o'clock in the 
morning till 7 o'clock in the evening every day, and that the blast 
which caused his injury was discharged about 3 o'clock in the after- 
noon, during his time for rest and sleep. Plaintiff occupied the 
tent, not as a boarder or tenant, but as a servant of the défendants, 
and his board and lodging was received in part compensation for his 
services. Wood, Mast. & Serv. § 155. But while engaged at his 
meals or wrapped in slumber he was performing no services for the 
master, and being in the performance of no employment, but ob- 
taining and enjoying compensation from the master, he was not dur- 
ing such time the fellow servant of any of the employés who were 
at work, about which he was in no way engaged or assisting. He was 
not in the condition of a servant who is being conveyed in a car to his 
work, but was as much separated from it as if he had been sleeping 
in his own home a mile away. The master, who had furnished him 
this lodging, located at a place made dangerous by the discharging 
of blasts in conducting the master's business, owed him the duty of 
giving him timely warning, to enable him to avoid the danger. The 
verdict determined the fact that this duty was not performed, and 
that plaintiff's injuries resulted from this failure. There were no er- 
rors in the rulings or charge of the court which are prejudicial to the 
défendants, and the judgment is afïirmed. 



HEINE SAFETY BOILER CO. V. FRANCIS BROS. & JELLETT. 

(Circuit Court of Appeals, Third Qrcuit June 30, 1902.) 

No. 11. 

1. CONTIIACTS FOR BoiLEBS— COUSTRUCTION — "NOMINAL HOKSB POWER. " 

In a contract for furnishing bollers for heatlng a building, it appear- 
Ing that the words "nominal horse power" had no teehnical meanlrig 
In the trade, a requirement that each boiler should hâve a "capacity 
of 140 nommai horse power" must be construed as meaning Its rated 
or professed horse power as distinguished from Its capacity above or 
below its nominal horse power which It mlght actually develop when 
in use. 

2, Samb— Breach. 

A contract for furnishing bollers for heatlng a building requlred that 
they should hâve a capacity of 140 nominal horse power, and that they 
should meet prescribed tests to détermine their evaporating capacity 
tinder ordinary flrlng and their maximum capacity. Held, that each of 
Buch three requlrements was an essential élément of the contract, and 
that the bollers did not comply with the contract as to nominal horse 
power where the manufacturer admitted that they were rated at the 
ehop, In accordance with its usual rules, as 130 horse power bollers. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Pénnsylvania. 
See 105 Fed. 413, and 112 Fed. 900. 

J. H. McNeal and Joseph J. De Kinder, for plaintifiE in error. 
Frank P. Prichard, for défendant in error. 

Befpre ACHESON and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

ACHESON, Circuit Judge. By the written contract between the 
Heine Safety Boiler Company and Francis Bros. & Jellett, the former 
Company agreed to furnish and erect for the latter company two boil- 
ers, each "having a capacity of one hundred and forty (140) nominal 
horse power," and each to be "capable of evaporating forty-two 
hundred (4,200) pounds of water, from and at 212 degrees Fahrenheit, 
per hour, with ordinary firing," and at a specified test to détermine 
their maximum capacity, each boiler to show "an équivalent evapora- 
tion of not less than 5,200 pounds of water per hour from and at 212 
degrees Fahrenheit." Thus, by the terms of the contract, the boil- 
ers in respect to capacity were to comply with three requisites, namely : 
They were to hâve — First, a nominal capacity of 140 horse power; 
second, a capacity of evaporating 4,200 pounds of water per hour and 
at 213 degrees Fahrenheit, with ordinary firing; third, a maximum 
capacity of evaporating 5,200 pounds of water per hour from and at 
212 degrees Fahrenheit, at a prescribed test. 

The parties who negotiated and concluded this contract, on the 
one Side.and the other, were experienced boiler makers and skilled 
engineers. Presumably, then, the descriptive words of the contract 
were intèlligeritly and aptly chosen. It cannot be supposed that the 
provision that each boiler shoùld hâve "a capacity of one hundred and 
forty nominal horse power" was meaningless or superfluous. The 
natural inference is that the stipulation as to a nominal capacity of 140 
horse power, in the mutual understanding of the contracting parties, 
had a meaning différent from either the stipulation relating to the 
designated capacity with ordinary firing or the stipulation as to maxi- 
mum capacity under the prescribed test. Indeed, the uncontradicted 
évidence shows that an evaporation of 4,200 pounds of water per hour, 
from and at 212 degrees Fahrenheit, would produce only about 121 
horse power, and that the evaporation of 5,200 pounds of water per 
hour, from and at 212 degrees Fahrenheit, would produce about 151 
horse power. It is therefore demonstrable that thé stipulated "ca- 
pacity of one hundred and forty nominal horse power" meant some- 
thing différent from either of the other two designated capabilities. 
The boilers were to fulfiU, not one or two of the prescribed conditions, 
but ail three of them. 

It appears that the words "nominal, horse power" hâve no technical 
tpeanïng in this trade. Therefore they are to be taken hère in their 
ordinary sensé. The descriptive phrase, "one hundred and forty 
nominal horse power," means, we think, the rated or professed ca- 
pacity of the boilers as distinguished from the capacity above or be- 
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low their nominal horse power which they might actually develop when 
in use. 

Under the évidence it was for the court to construe the contract, in- 
cluding the words respecting nominal horse power. The judge could 
not strike out those words nor ignore them as meaningless. The only 
thing to be done was to give them their ordinary signification, and it 
seems to us that the court rightly read the phrase, "having a capacity 
of one hundred and forty nominal horse power," as describing a boiler 
having such a rated or declared capacity. 

Now, Mr. Meirer, the président of the Heine Safety Boiler Com- 
pany, testified that every boiler that cornes out of the company's shop 
is given a rating which is termed the "rated capacity of the boiler," 
and that this rating "is made up partly from the considération of the 
amount of the heating surface and partly from our expérience, — largely 
from our expérience." And he aiso testified that the boilers in ques- 
tion, furnished and erected by the Heine Safety Boiler Company, were 
its "standard 130 horse power boilers" ; that according to its "shop- 
rating" they were the company's "130 horse power boilers." Now, 
how can it be said that a boiler whose shop-rated and declared capacity 
was only 130 horse power fulfilled a stipulation calling for a boiler 
having a capacity of 140 nominal horse power? We are of opinion 
that upon the uncontradicted évidence the court below was right in 
holding that the Heine Company had failed to comply with the con- 
tract, in that the boilers it furnished and erected had a rated and pro- 
fessed or nominal capacity of 130 horse power only. 

We find no error in this record, and accordingly the judgment of 
the circuit court is affirmed. 



STEDMAN V. BANK OF MONEOE. 

(CHretiit Court of Appeals, Elghth Circuit July 28, 1902.) 

No. 1,708. 

1. Bankrdptcy — Unlawptil Préférence— Evidence. 

The bankruptcy act (section 67d) provides that liens given or accepted 
in good faith, and not in contemplation of or in fraud ou the act, and for 
a présent considération, which bave been recorded according to law, 
if record thereof was necessary in order to impart notice, shall not be 
affected by the act. Prlor to banliruptcy a bankrupt had given a mort- 
gage for $3,500 to secure $3,000 loaned to him at the time of the mortgage, 
and $500 borrowed by him more than four months before bankruptcy. 
It appeared from the évidence that the indebtedness of the bankrupt of 
which the bank had knowledge was small compared with what it under- 
stood to be the value of hls assets, that It believed that $2,800 of the 
Indebtedness was to be paid from such loan, and it dld not appear that 
he believed himself insolvent. Held, that as to the $3,000 the mortgage 
was valid. 

2, Samb. 

The taking of the securlty where six-sevenths of the debt secured was 
a then présent loan dld not ralse any presumption that the créditer 
had any belief that the debtor was insolvent. 

T 2. See Bankruptcy, vol. 6, Cent. Dig. § 255. 
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Âpp&a\îrèmihe District Court of the United States for tîie South- 
ern District of lowa. 

BaUkniptcy Ipfibceedlngs against WlïUam T. Sînnard, a retall clothlng mer- 
chant of Monrde, Jasper county, lowa, were Instituted by the flllng of cred- 
Itors' pétition Jtme 4, 1900. On June 29, 1900, after adjudication, the matter 
wàs referred tft S. S. Bthrldge, référée In bankruptcy, at Des Moines. On 
July 21, 1900, tiïiB Bank of Monroe flièd wlth sald référée its proof of seeured 
debt, nnder oath, statlng: "That W. T. Sinnard, the person against -whom a 
pétition for adjudication of bankruptcy has been flled, was at and before the 
flllng of sald pétition, and stlU Is, justly and truly Indebted to sald Bank 
of Monroe in the sum of ?3i500, wlth Interest at 6 per cent, per annum from 
April 2; 1900. That the considération of said debt Is as follows: Money 
loaned by sald bank to sàld Sinnard at the followlng dates: $500 about Jan- 
uary 1, 1900, and $8,000 Aprll 2, 1900. That no part of sald debt has been 
pald. That there are no set-offs or counterelalms to the *same, and that the 
only securitles held by the déponent for sald debts are the following: A 
chattel môrtgage upon hls stock of inerchandlse then in Monroe, .Tasper 
county, lowa, dated Aprll 2, 1900, and recorded April 3, 1900, in Bock 228, 
page 134, record of said county, and thé sald môrtgage Is hereto attached. 
To évidence the above debt sald bank holds two notes, the flrst a renewal 
of the loàn made about. January 1, for $500; the second for $3,000, given 
for money loaned to sald Sinnard at the time the said note and môrtgage 
wére giyeh. Sald notes are hereto attached. Said Bank of Monroe hereby 
walres and surrenders Its security upon sald $500 note, being the amount 
of the past Indebtedness at the time the môrtgage was executed, but insîsts 
upon and clalms a firgt lien upon the stock of merchandlse and its proceeds, 
for the security and payment of said note of $3,000, dated April 2, 1900." 
Other creditors of sa!ld bankrupt, on July 23, 1900, filed wlth sald référée 
objections to the allowance of thls clalm of the Bank of Monroe as a secured 
clalm, alleging that at the time of the glvlng of said chattel môrtgage Sinnard 
was indebted to said bank on anothej" ,npt6 for the sum of $1,500, for whlch 
the bank held as collatéral a note bèlonging to said Sinnard, whlch was 
secured by a real estate môrtgage, whlch note and môrtgage were converted 
by said bank Into money, and the $1,500 note thus extingulshed; that at 
sald times, and prior thereto, said Sinnard was Insolvent; and that the bank 
had reasonable cause to belleve that said chattel môrtgage was Intended to 
glve sald bank a préférence over any other créditer. Sald bank thereafter, 
on September 28, 1900, flled anew the proof of its secured elaim, wlthdrawlng 
ItB waiver of security as to^the, $500 note. After hearing the testlmony ad- 
duced, the référée, March 2â,1901, made hls findings and décision as follows: 
"I flnd that on the 2d day of Aprll, 1900, William T. Sinnard, the bankmpt 
herein, was a retall clothlng merchant doing business at Monroe, Jasper 
county, lowa. That on that date he gave to the Bank of Monroe a chattel 
môrtgage on hls entire stock of merchandlse for the sum of $3,500, to secure 
the payment of $500 of pre-exlstlng unsecured indebtedness and $3,000 loaned 
to Mm by the bank at the time the môrtgage was glven. That he was at 
thé time insolvent. That he had a stock of clothlng and flxtures whlch cost 
abotit, $8,800. That a large portion of said stock was old, and that he had 
no other property. That he was at that time Indebted in the sum of $8,300, 
and Tfas contingently llable as surety in the additional sum of $1,750. That 
he toîd the bank he wantèd the $3,000 to pay hls spring bills and secure the 
discount allowed by hls inërcantile creditors for early payments. That at 
the time he borrowed the $3,000 he owed the bank, In addition to the $500 
bfefore mentioned, $1,500, evldenced by a note signed by Sinnard and his 
wlfe, TJlda Igo Sinnard, seèufèd by a note for $1,600, bèlonging to the wife 
and secured by a môrtgage on real estate. That on the 19th day of April, 
A. D. 1900, Sinnard made an assignment under the state law to one P. S. 
Burberry, and on the same day delivered the stock of merchandlse and flx- 
tures to sald assignée. That on or about the 4th day of May, 1900, said 
assignée sold the entire stock of merchandlse and flxtures, upon compétitive 
bids, to the highest bidder for the sum of $5,150. That the pétition in bank- 
ruptcy was flled June 4, 1900, by certain creditors of the bankrupt. I con- 
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clude that as to the $500 of pre-existing Indebtedness the mortgage was a 
préférence, and tberefore Invalld. That as to the $3,000 loaned at the time 
the mortgage was glven the mortgage Is valld. It Is tberefore ordered that 
the trustée pay out of the funds in his hands to the Bank of Monroe thè 
sum of $3,000, with interest at six per cent per annum f rom April 2, 1900. 
That the claim of sald bank for $500 be allowed as an unsecured claim, to 
participate in the distribution of the funds applicable to the payment of such 
claims." 

The matter was brought before the district judge by pétition for revlew, 
and pursuant to his order the référée made further findings to the efifect that 
when said chattel mortgage was given the bank had knowledge of indebted- 
ness of Sinnard for merchandise, $2,800; to the Bank of Monroe, unsecured, 
$500; to the same bank, $1,500, secured by collatéral note belonging to 
Sinnard's wlfe; and to the State Savings Bank of Monroe an amount un- 
known, but which Sinnard said was small; that the Bank of Monroe knew 
that Sinnard had a stock pf clothing that cost $8,800, and loaned him the 
$3,000 for the purpose of paying the $2,800 owed for merchandise; and that 
the bank at the time the chattel mortgage was given did not know, nor hâve 
reasonable cause to believe, that Sinnard was insolvent, unless the proposai 
to give and the giving of that mortgage charged it with knowledge of his 
insolvency. TJpon the hearing before the district judge the order of the 
référée sustainlng the validity of the chattel mortgage and establishing it 
as a lien upon the fnnd in the hands of the trustée In the amount of $3,000 
was aflarmed. 

George Wambach, for appellant. 

Carroll Wright, James P. Hewitt, and Craig T. Wright, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 
The bankrupt act (section ô/d) provides : 

"Liens given or accepted in good faith and not tn contemplation of or in fraud 
upon this aet, and for a présent considération, which hâve been recorded ac- 
cording to law, if record thereof was necessary In order to impart notice, 
shall not be afCected by this act" 

Aside froro other provisions of the bankrupt act, this recorded chat- 
tel mortgage would hâve been a valid security for the prior as well 
as of the then présent loan, according to its terms and purport. It was 
not illégal, and. its continued security of the prior loan merely failed 
because the bankruptcy of the mortgagor intervened within four 
months of the giving of the mortgage, and the security, undgr the 
terms of the act, became as to the prior loan a préférence. But no 
such resuit followed in respect to the $3,000 actually loaned when the 
mortgage was given. As to that sum the security pf the mortgage 
was valid under the terms of section ôyd, unleiss it was given in con- 
templation of bankruptcy or in fraud of the act. A careful examina- 
tion of ail the testimony in the case has led us to the conclusion that 
on the 2d day of April, 1900, when the Bank of Monroe loaned Sin- 
nard $3,000 and took this chattel mortgage, it did not believe, and had 
no reasonable cause to believe, that Sinnard was insolvent, or that it 
was intended thereby to give a préférence. The évidence shows that 
the indebtedness of Sinnard, of which the bank had any knowledge 
or information, was small comparêd with what the bank understood 
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tpjfeë thf (;V§,Iuè pf hjs àssèts, and that thfi bank then understood tliat 
$2,800 oLsuch indebtedness was to be paid from the loan then made 
té Sinnard. The mère fact of taking the security \*here six-sevenths 
<>f ïhe-.debt sëcured wàs a then présent loan does not raise any pre- 
sùmpt}on tliàt the créditer had any belief that the debtor was insolvent. 
It is even very doubtful whether the debtor, Sinnard, then believed 
himself tô be insolvent, and it is reasonably certain that the mortgage 
was not made even on his part in contemplation of bankruptcy, as the 
fact that lie did actually apply the money then borrowed from the bank 
to the discount and payment of his merchandise bills shows that he 
expected his business to continue. 

The chàttel mortgage was a valid security for the $3,000 loaned 
when it was given, and the prder and decree appealed from are af- 
firmed. 



DE LAMAR t. DE LAM^R MIN. CO., Limited. 

(Circuit; Court of Appeals, Nintb Circuit. June 6, 1902.) 

No. 774. 

1. Patents —Anticipation — Pbocbbs kôr Rkcoveking Metals pkom Soltt- 

TION8. ,,,- . ,•; ■ .,■■ ■ ' r, j. 

The Waldsteln patent, Nb. 607,719, for a process for extractîng precious 
metals from eyanide solutions by thé use of zinc dust as a precipitating 
agent, and tlié agitation of the solution untii the précipitation is com- 
plète, Is void for lacli of invention and anticipation; every step in the 
process having been dlsclosed in prior patents and publications. The ad- 

: ^itional feature jof clalma 2 and â, lu requirlng the use of a "deflnite 
quantlty" or the "exact quantity" of zinc dust sufflclent to preclpltate the 
contalned metals, does not.rçnder the process patentable, since the propet 
proportion Is not given, nor tie nieahs for ascertalnlng It; and, conced- 

i Ing that «uoh fact does not render the claims fatally détective, the 
patentée not belng the Inveot»» of the use of zinc dust by means of 
.agitation as i a precipitating reagect, the publie is free to use such 
quantity as may be required to best produce the deslred resuit. 

^ppeal irpm the Circuit Court of the United States for the District 
of Idaho, 
For opinion below, see iio Fed. 538. 

Dickson, EUis & Ellis, for appellant. 

John H. Miller, Richard Z. Joliiison, and Richard H. Johnson, for 
appellee. 

Before QILBERT, ROSS, ^nd MORROW, Circuit Judges. 

ROSS, Circuit Judge. This suit wàs brought for the alleged in- 
fringement of certain letters patent,' No, 607,719, and issued July 19, 
1898, for an alleged invention, by one Waldstein, for "certain new and 
tiseful improvéments in prbcèsses for the recovery of precious metals 
from their solutions." The rehef sought was an injunction, an ac- 
éoiinting, ând'diiîiages, Aiiiong tîie défenses set up by the answer of 
the, défendant w^fé lack of noyelty and invention, anticipation, no 
infrîngeraént^ and a want of suiÇcient description of the alleged in- 
vention. The court below held the patent void, and the case is 
brought hère by the plâintiff. 
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The invention claimed being only for improvements in well-known 
processes, and in no sensé one of a pioneer character, the patentée 
must be held to a strict construction of liis daims. Wright v. Yueng- 
ling, 155 U. S. 47, 15 Sup. Ct. I, 39 L. Ed. 64; Westingliouse v. 
Power-Brake Co., 170 U. S. 562, 18 Sup. Ct. 707, 42 L. Ed. 1136. 

The spécification and claims of the patent are as follows : 

"My invention relates to the recovery of the preeious metals from their 
solutions by the use of deflnite quantities of a finely divided precipitating 
reagent in a state of agitation. In this spécification, wherever I use tlie 
term 'zinc' I mean to be understood as referring, not only to zinc from 
which ail impurities hâve been removed, but also to commercial zinc, which 
ordinarily contains a small percentage of other metals, such as lead, bismuth, 
arsenic, cadmium, and antimony. Zinc and zinc alloys and amalgams in 
the form of shreds, threads, turnings, shavings, and granules hâve hereto- 
fore been used as precipitating reagents in processes for the recovery of 
preeious metals from their ores where an aqueous solution of a cyanlde 
has been used as a solvent for the contained minerais, but in ail those 
varions forms the zinc must necessarily be supplied in excess of the quan- 
tity actually required for the précipitation, inasmuch as, means not having 
been heretofore provided for keeping the divided zinc In a state of agita- 
tion, each flber of the flltering-mass must contaln a sufficiency of the métal 
to give to It such an amount of stablllty as will resist the compression of 
the flovying solution. Otherwise, the comminuted zinc packs closely, and 
elther prevents the passage of the solution altogether, or separate channels 
are formed in the compressed mass, through which the solution flows with- 
out coming in contact vcith the intervening mass. In the manufacture of 
zinc products, there is evolved as a by-product a very fine powder known as 
'zinc dust,', which has very little commercial value. It is therefore very 
cheap, and is in the most désirable form for precipitating purposes, as It 
can be supplied In exactly the quantity which the metals in the solution 
may require; thus dolng away with the difflculty heretofore experlenced 
of foullng the solution, which always occurs where an excess of zinc Is 
provided, as has heretofore always been done. In the practical manipula- 
tion of ores the solution, after the metals hâve been precipitated from it, 
still contains a large amount of the original solvent, which can be utilized 
for the treatment of fresh ore. It is therefore important that the solution 
so reused should not contaln any zinc. In the practical worklng of my 
process, the ores are flrst subjected to the action of an aqueous solution of 
the solvent. It is then drawn off into another réceptacle, and a test is made 
to détermine the exact quantity of zinc dust which that body of solution 
requires. Thé solution Is then drawn ofC into a precipitating-tank, and the 
predetermined amount of zinc dust is added to the solution. In its fluely 
divided state, the zinc dust would settle to the bottom of the precipitating- 
tank, and effectually resist the percolation of the solution. Therefore, I 
provide for the precipltatlng-tank a revolvlng shaft, to which are attached 
one or more paddles or agitators, which, being set in motion, disperse the 
zinc dust throtighont the whole mass of the contained solution; the agita- 
tion being continued untll ail the minerais in the solution hâve been 
precipitated. The solution is then ready for régénération, and subséquent 
reuse, without being fouled or tainted by the présence of unabsorbed zinc. 
The valuable précipltate is then passed through a flltering-press, and the 
preeious metals reeovered according to well-known proeesses. I do not claim 
pulverized or mechanically divided zinc. I only claim zinc dust. Zinc dust, 
or, as it Is sometimes known in the markets, 'zinc fumes', is the material 
which is found in the prolongation of the condenser in the distillation of 
zinc for the manufacture of varions zinc prodUcts, such material resulting 
from a coollng of a portion of the zinc while in a state of vapor. It is au 
admixtUre of metàllic zinc and zinc oxid. Wherever I use the term 'zinc 
dust' in thJs application, I refer to zinc and zinc oxid produced in the 
manner above described, or by some équivalent process, and, therefore, 
what I do claim as my discovery, and désire to protect by letters patent, 
117 F.— 16 
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Is: (1) The process of extractlng precloua metala from cyanlde solutions, 
■wWch consists !n treatlng sald solutions ■wlth zinc dust, to wit, the hereln- 
descrlbed materlal, coiap<?sed of zinc and zinc oxid, In a state of agitation 
substantlàlly as descrlbed.; (2) In the procçss of extractlng preclous metals 
from cyanlde solutions, the use, as a preclpltating reagent, of a deflnlte 
qtiantity of zinc dust in a state of agitation, the quantity of sald zinc dust 
belng isùpplled in onlyja sùfittclent quaûtlty to thoroughly preclpitate thé 
contained metals, stihstantially as descrlbed. (3) The process for extractlng 
and recovering preclous metals from their ores, and which consists essentlally 
of the foUowing steps: First, subjectlng the ore in a powdered state to the 
action of an aqueous solution of a cyanlde; second, supplying to the solution 
charged iifrlth the preclous metals that quantity of zinc dust determlned to 
be exactly sufflclent to preclpitate sald metals; thlrd, agita tlng said solution 
and said zinc dust until sald metals are précipita ted, ànd said zinc dust is 
absorbed; fourth, reCovering the preclous metals from the valuable preclpi- 
tate of the preceding step by flltration, or other process, substàntially as de- 
scrlbed." 

It is thus seen that whiat is first claimed by the appellant is zinc dust 
in a state of agitation ; second, a definite quantity of zinc dust in a 
state of agitation, sufficièîit Only in quantity to thoroughly precipitate 
the contained metals ; and, by the third claim, the process for extract- 
ing and recovering precipus metals from their ores, consisting of certain 
specified steps, the first and fourth ofwhich are beyond ail question 
old, and the second and third of whictt steps consist in supplying to the 
solution charged with thé precioufethetials the exact quantity of zinc 
dust ascertained (withoùt tplling hpw) to be sufficient to precipitate 
the said metals, and agitatîng the solution and zinc dust until such 
metals are precipitated> and the dust absorbed. The record shows 
that in an affidavit filed!in,the patent office by Waldstein, November 
30, 1897, in support of his application for a patétlt, it is stated that he 
made his discovery "on or about the I5th day of July, and not later 
than thei_5th day of August; 1894." It is not pretended that he dis- 
covered zinc dUsï. And àlthough we find in the spécification the 
words, "I dq not claim pulverizeid or mechanically divided zinc; I 
only claim zinc dust," the very next clause of the spécification itself 
shows, what other portions of the record abundantly establish, that 
zinc dust, or zinc fumèis, as it is also called, had long been a well- 
known article of commence, being a product resulting from the cooling 
of zinc while in a state of vapor. Indeed, in the brief of counsel for 
the appellant is the express déclaration: "We do not prétend that 
Waldstein invented or discovered zinc dust, nOr do we claim that he 
ittvented the atjamic weight thesory, or that he invented agitation. This 
fallacy permeafes the ai^gument against the patent thrpughout." It 
may be added with equal truth that he did not invent the theretof ore 
well-known ■ eyanide solution, consisting of an aqueous solution of 
cyanide of potassium, with which pûlverized ores aire, and for many 
years before Waldstein's iwae had beçn, treated for the purpose of ex- 
tractlng the metals: therefrom. The;Tecord shows that the use of zinc 
in-tarious îorms, for precipitating copper and the precious metals from 
cyanide solutions, was well known in the art long before Waldstein's 
aîlèged discovery. As early as April,2I, 1866, the Scientific American, 
of New York, being asked how to recover gold from a plating solu- 
tion which wâs spoiled by adding, direct, a nitro-muriate Solution of 
gold to the cpmtribn cyanide solution, published the foUbwing answer ; 



DE LAMAK V. DE LAMAR MIN. CO. 243 

"The bath îs probably not injured. To recover the gold, put stick 
of bright zinc into the solution. Zinc will precipitate gold from any 
solution." 

The Paraf-Javal patent, issued in France, July 31, 1866, No. 72,466, 
shows that zinc was not only then known and used in the art of precipi- 
tating metals, but that form of it known as zinc dust, and that, the 
finer the métal used as the précipitant, the better the resuit. In the 
description in that patent, which was for "improved chemical pro- 
cesses," it is said: 

"To obtain the metals In a powdered form, they are precipitated from 
their solutions by other metals, such as zinc, iron in bars, ingots, sheets, or 
particles larger or smaller in size. I obtain the best results by making the 
précipitation with the metals in a powdered state. The finer the powde • 
the better the resuit. If I wlsh to obtain tin in the form of a powder, i 
take the solution of a tin sait, — for example, protochlorlde of tin more or 
less concentra ted; for example, 1:B, — and I dilute the same very slowly 
with zinc dust, iron dust, etc., stirring the same sufBciently. * * • Therc 
are a thousand methods of using zinc dust In dyelng with indigo. * * *" 

In the Paraf English patent of August i, 1866, for "improvements 
in deoxidation and précipitation," it is said: 

"I replace the usual reductors entirely or partially by zinc, using by 
préférence this métal in the impalpable state, — one or two parts of zinc; 
two or four parts of quick lime; three to four parts of Indigo hâve given 
me very good results, — the usual mode of worklng being employed. I also 
find that zinc in powder reduces metals in finer powder tlian in plates or 
grains, and I reserve to myself the use of metals in powder for the précipita- 
tion of metals." 

An English patent, No. 10,223, and issued July 14, 1888, to Mac- 
Arthur and Forrest, for "improvements in extracting gold and silver 
from' ores or other compounds," sets out their method of treating a 
cyanide solution containing gold and silver by causing it to pass 
through a mass of metallic zinc in a state of fine division. In the pat- 
ent issued by the United States to MacArthur and Forrest December 
24, 1889, and numbered 418,137, for a "process for separating gold 
and silver from ore," in which the cyanide process is used as the 
separating agent, it is said : 

"The cyanide solution containing the gold or silver Is next made to pass 
through a sponge of zinc, whereby said métal is precipitated from the so- 
lution, and retained in the sponge. The zinc sponge is preferably composed 
of fine threads or filaments of zinc. Thèse zinc threads are formed In 
shavings eut by a turning-tool from a séries of zinc disks held In a lathe; 
or the sponge may be formed by passing molten zinc at a température just 
above the melting point through a fine sieve, and allowing It to fall Into the 
water. The sponge thus formed présents a very large contact surface for 
the solution, and it does not become easily choked." 

In an article published in the Engineering and Mining Journal, of 
New York, on the 6th day of August, 1892, it was said, in referring 
to the MacArthur-Forrest patents: 

"It Is possible that the spécial expérience acquired by the company hold- 
ing thèse patents may be of value to those introducing the process, but it 
appears certain that the use of both cyanide of potassium in solution for 
dissolving gold and silver, and of flnely divided zinc for precipitating them 
from those solutions, were well known long before the MacArthur-Forrest 
patents were granted or applied for, and that the process can therefore be 
used without liabillty for payment of any patent right or royalty." 



244 117 FEDERAL REPORTER. 

• I0 an; article entitled "Mixed Metals or Metallîc Alloys," by Arthur 
H. Hiorns, the date of which publication does not appear from the 
record, but is said in one of the briefs to hâve been in 1890, référence 
is made to the fact that zinc displaces gold, silver, and other metals 
from their solution; and it is said that "in the form ol fine dust it is 
obtained in large quantities, mixed with zinc oxide, and forms a 
valuable reducing agent." Not only was zinc dust hère, and in some 
of the previous références, distinctly suggested as a précipitant of the 
precious metals from their solutions, but throughout the testimony on 
both sides of this case it is shown that in such précipitation the chem- 
ical action is purely a surface one, and, therefore, it required but the 
exercise of ordinary common sensé to know that, the larger the sur- 
face of the précipitant, the quicker and more effective must be the 
précipitation. This fact is distinctly admitted by Waldstein himself, in 
his déposition, where he says : 

"The object of the zinc being to reduce the gold from Its solution to Its 
metallle state by the action o£ zinc on the double sait of cyanide of potas- 
sium and cyanide of gold, It is very natural that, the larger surface of zinc 
that would come In contact with the solution contalning the gold would be, 
the quleker action. Therefore, the flrst use of zinc In plates was changed 
Into the use of shreds or gmall particles of zinc. This yery fact that this 
was done led me to my discovery that. If I could put the full surface of 
zinc coiitalned in zinc dust in the flnest possible division, I would achleve 
the deslred resuit more fuUy." 

D. K. Tuttle, a witness called by the appellant, and at the time of 
giving his déposition a melter and refiner in the mint of the United 
States at Philadelphia, having stated that zinc turnings were usually 
employed in the précipitation of the precious metals from cyanide 
solutions, and being asked' why the turnings were used instead of 
sheet zinc, answered: 

"The reason, as I understand It, is the Inçrease of surface, — an attempt, 
In other words, to approach, as near as they can, a greater state of division, 
as the action is pùrely a surface one. X. Q. 33. That is to say, the greater 
the exposed ^^urface of the zinc, the greater the précipitation of the precious 
métal? A. The more rapld and complète the précipitation of the precious 
métal. X. Q. 34. This has been known to the art a great many years, hasn't 
it?' A. It has. X. Q. 35. For how long to your knowledgé? A. So far as 
I know, as far back as one métal has been used to precipltate another. The 
only Improvements that I know to hâve been made were In the direction 
of getting a still finer state of division than was previously known." 

This -witness, being questioned in regard to his metallurgical ex- 
périences, further testifîed as follows: - 

"I hâve precipltated solutions' with métal In a more or less massive state; 
I hâve precipltated it with the same métal in a very flnely dlvided form. 
Common sensé tells me that what is true In this case is true in another par- 
allel case. X. Q. 28. I do not quite understand the latter part of your an- 
Bwer. What Is true in the one case, that follows in the other? A. I will 
explain by lUustratlng. I hâve precipltated gold from its solution with sheets 
of copper, but in a very mueh less tlme, and much more efCectively, by what 
is called 'cernent copper,' being practically copper dust. If I had gold to pïe- 
clpitate with sheet zinc, I should treat it as a 'parallel case,* preferably, witli 
zinc dust. X. Q, 29. Tou mean, I suppose, that, if the copper dust is more 
effective in the one case, zinc dust will be more effective in the other? A. 
The two reactions being so simiiar in character that I should certainly ex- 
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pect tlie zinc dust to be as superior to the zinc sheet as tiie copper dust was 
to the copper sheet." 

Zinc dust, it is shown, is cotnposed almost entirely of metallic zinc 
and zinc oxide. Whether the oxide causes the formation of an elec- 
tric or voltaic couple in the solution, thereby facilitating précipitation, 
as contended on belialf of the appellant, or retards it, as claimed for 
the appellee, we regard as unimportant. The fact remains, as is very 
clearly shown by the foregoing références, and by others appearing in 
the record, that at the time of, and for many years prior to, Waldstein's 
alleged discovery, zinc dust was well known, not oniyas a précipitant 
of the precious metals from a cyanide solution, but that it was regard- 
ed, by some at least, as the best form in which zinc could be used for 
that purpose. Neither the article itself, nor its precipitating character, 
could, therefore, hâve been discovered by Waldstein in 1894. And 
the record shows that it was just as well known at that time that agita- 
tion of the solution during the application of the dust would expedite 
and facilitate the précipitation of the metals. 

In Fresenius' Chemical Analysis, published in 1850, it is said: 

"We may generally promote the séparation wP a preclpitate by strongly 
agltating the menstruum, and aiso by elevating Its température." 

In Kustel's treatise on Roasting of Gold and Silver Ores, published 
in 1880, it is said: 

"When the solution comlng from the leaching vats rises to wlthln eighteen 
or twenty Inches from the rlm of the vat, the flow is turned Into the next 
vat, and the précipitation of the flrst one commences immediately. For this 
purpose, a bucket full of the sulphide of calcium is poured into the vat, 
and the silver precipitated. The solution Is then stirred vlolently. » * * 
The précipitation is performed In a short time, requlring about flfteen 
minutes for eaeh tank. The stlrring must be executed wlth vlgor." 

And referring to the précipitation of gold in the chlorination pro- 

cess, the same author says : 

"One bucket of this solution, or less, according to the rlchness of the ore, 
Is poured into the precipitating tub, and the liquld stirred well." 

In the Metallurgy of Silver, Gold, and Mercury, published in 1887 
by Thomas Egleston, he refers to the use of a paddle to stir the solu- 
tion by hand, but says : 

"Mechanlcal agltators should be used to make the mixture perfect; thèse 
can be arrangea so as to be worked wlth but little expense." 

In an article published in the Industrie-Blâtter, at Berlin, Germany, 
August 23, 1890, we find the follôwing : 

"As excellent as the zinc sheets or the comblned zinc iron sheets are for 
the séparation of the silver from the silver contalning cyanide of potassium 
solutions, y et it cannot be used for the séparation of the gold from the 
used gold bath solution. In this case the gold précipitâtes very Imperfectly. 
and then as a closely adherlng glossy coating on the zinc. On the other 
hand, finally [finely] dlvided zinc, — the so-called 'zinc dust,' — Is a préférable 
means by which to precipitate the gold quantltatlvely and In a powdered 
form from its cyanide of potassium solutions. If zinc dust is put Into an 
old used cyanide of potassium gold bath, and from time to time shaken 
or stirred, then within two or three days ail the gold is precipitated. Thè 
quantity of zinc necessary for the précipitation is regulated, of course, by 
the quantity of gold présent • * • Since the précipitation by an excess 
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of zlric flust proceeds more rapldly, It Is well to use, In gênerai, for every 
100 liters of old gold bath, %, at most %, kilogram zinc dust." 

In an article published in the Bérg-Und-Huettennmaenische Zei- 
tung, at Leipsic, Gérmany, October 17, 1890, it is said: 

"For preclpitatlng gold: Agltate the mixture wlth zinc dust, taking, for 
100 liters of used gold bath, % to % kilograms o( zinc dust; freeing the 
gold from the zinc by hydrochlorlc acld, foom silver and copper by nitrio 
acid." / 

In the Chemical magazine called "Chemiker-Zeitung," published at 
Cothen, Germany, October 29, 1892, the publisher said: 

"Accordlrig to my experlments, every Interested person Is easily in a posi- 
tion to recover the gold from eyanlde of potassium llguids wlth the aid of 
zlnè dttst. After repéatedly shaUIng, and eventually allowing the same to 
remaln. stâtlonary for a time, the gold is entirely précipita ted, so that it 
cannot te qualitatlvely detected any more In the mother solution. Zinc in 
comîpact for.m çannot be substituted for the zinc dust. For cyanide of po- 
tassium sllvër Solutions, zinc sheets or zinc and Iron sheets will answer the 
purpose." 

An JEnglish patent, No. 5,152, was issued October 29, 1883, to Astley 
Pastôri Price, for "improvements in the extraction of the precious 
metals from their ores, and from metallurgical compounds or products 
containing the same," in which his claim was as follows : 

"Bf^ectlng the précipitation and séparation of the precious metals videllcet 
of gold or of silver, or of gold and silver, from solutions resultlng from the 
treatment substantlaUy as herelnbefore mentloned, or otherwlse of ores or 
of mîetallurglcal products sucb as, or slmilar to, those herelnbefore referred 
to, "by ttie employment, when In a fine istate of division, of zinc or of other 
métal Or metals, other than copper, which are capable of precipltating either 
gold op sîlver, the same belrig brought Into contact wlth the solution, and 
maintalned In contact thereWlth, by means of agitation effected either as 
herelnbefore mentioned or otherwlse." 

Within a month thereafter, to wit, November 16, 1883, the United 
States issued to Price a patent for "improvements in obtaining copper 
from cupreous solutions," in which the spécification states, among 
other thuigs, that the invention consists "in efifecting the précipitation 
of the copper from its.solution or solutions by the employment of 
zinc when in a state of fine division, such, for example, as that which 
is known as 'zinc fume' or the 'condensed vapor of zinc' " In his 
spécification, Price there further said : 

"In carrylng out my Invention, I add, to the solution or solutions con- 
taining copper, zinc In a state of fine, division, such as zinc fume, which 
Is substantlaUy metalllc zinc in a state of fine division, and I cause the 
cupreous solution or solutions to be Intlmately mixed wlth the same either 
by the Injection of steam or of air, or by mechanlcal agitation, in order 
that the copper exlstlng In solution may be preclpltated therefrom." 

It is perfectly plain that the process hère described, of using zinc 
dust or fume with mechanical agitation for the précipitation of copper, 
is the identical process stated in the first claim of the Waldstein pat- 
ent for precipltating gold, and silver. The latter was nothing more 
than the application of that old process to analogous matter, producing 
a resuit substantlaUy similar in its nature, and was therefore entirely 
lacking in invention. Ansonia Brass & Copper Go. v. Electrical Sup- 
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ply Co., 144 U. s. II, 12 Sup. Ct. 601, 36 L. Ed. 327; Manufacturing 
Co. V. Cary, 147 U. S. 623, 637, 13 Sup. Ct. 472, 37 h. Ed. 307. 

It is contended on the part of the appellant that the quantity of such 
dust to be so used is covered by daims 2 and 3 of the Waldstein pat- 
ent. Claim 2, as bas been seen, is for a definite quantity of zinc dust 
in a State of agitation, sufiîcient only in quantity to thoroughly precipi- 
tate the contained metals, and claim 3 is for the exact quantity of zinc 
dust ascertained to be sufïicient to precipitate the said metals, agitating 
the solution and zinc dust until such metals are precipitated and the 
dust absorbed. Ascertained how? No proportions are given, and, 
indeed, not a word is said in the patent from which any one desiring 
to use the process described therein can détermine the "definite quan- 
tity" referred to in the second, or the "exact quantity" referred to in 
the third, claim of the patent in question. In the absence of spécifie 
information upon the subject, the desired quantity can, in the nature 
of things, only be determined by experiment. 

Section 4888 of the Revised Statutes provides : 

"Before any Inventer or dlscoverer shall reeeive a patent for hls Invention 
or discovery, he shall make application therefor, in writlng, to the commls- 
sioner of patents, and shall file In the patent oflace a written description of 
the same, and of the manner and process of maklng, constructlng, com- 
pounding, and using It, In such full, clear, concise and exact terms as to 
enable any person sklUed in the art or science to whlch it appertains, or 
with whlch It Is most nearly conneeted, to make, construct, compound, and 
use the same; and In case of a machine, he shall explaln the prlnclple 
thereof, and the best mode In which he has contemplated applying that 
prlnclple, so as to distlnguish It from otber Inventions; and he shall par- 
ticularly point out and distinctly daim the part, improvement, or comblna- 
tion which he clalms as hls invention or discovery. The spécification and 
claim shall be signed by the inventer and attested by two witnesses." 

"The object of this," said the suprême court In the case of In re In- 
candescent Lamp Patent, 159 U. S. 465, 474, 16 Sup. Ot. 75, 78, 40 L. Ed. 
221, "is to apprise the public of what the patentée daims as his own, the 
courts of what they are called upon to construe, and competing manu- 
facturers and dealers of exactly what they are bound to avoid. Grant v. 
Raymond, 6 Pet. 218, 247, 8 D. Ed. 376. If the description be so vague and 
uncertain that no one can tell, except by independent experiments, how to 
construct the patented devlce, the patent Is vold. It was said by Mr. Chief 
Justice Taney in Wood v. TJnderhill, 5 How. 1, 5, 12 L. Ed. 23, with respect 
to a patented compound, for the purpose of maklng brick or tlle, whlch dld 
not give the relative proportions of the difCerent ingrédients: 'But when 
the spécification of a new composition of matter gives only the names of 
the substances which are to be mlxed tpgether, witlÎQUt stating any relative 
proportion, undoubtedly It would be the duty of the court to déclare the 
patent void. And the same riile would prevall where It was apparent that 
the proportions were stated ambiguously and vaguely. For In such cases 
it would be évident, on the face of the spécification, that no one could use 
the invention without flrst àscertaining, by experiment, the exact proportion 
of the différent ingrédients required to produee the resuit intended to be 
obtained. • • • And If, from the nature and character of the ingrédients 
to be used, they are not susceptible of such exact description, the Inventor 
is not entitled to a patent' So in Tyler v. Boston. 7 Wall. 327, 330, 19 L. Ed. 
93, wherein the plaintifE professed to hâve dlseovered a combînation of fusel 
oïl with the minerai and earthy oils, constitutlng a buming fluid, the patentée 
stated that the "exact quantity of fusel oll whlch Is necessary to produce 
the most désirable compound must be determined by experiment. And the 
court observed: 'Where a patent is clalmed for such a discovery, It should 
state the component parts of the new manufacture clalmed with cleamess 
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and predSl^, and not leave a person attemptlng to use the discovery to 
find it ont "by experiment." "• 

Sèe, also, Mitchell v. Tilghman, 19 Wâll. 287, 394, 22 L. Ed. 125; 
B elle V. Jeantet, 129 U. S. 683, 9 Sup. €t. 428, 32 L. Ed. 803; How- 
ard v;StOve Works, 150 U. S. 164, 167, 14 Sup. Ct. 68, 37 L. Ed. 
1039; Schneider v. Lovell (C. C.) 10 Fed. 666; Welling v. Crâne 
(C. C.) 14 Fed. 571; Lockwood V. Faber (C. C.) 27 Fed. 63; Chem- 
ical Rubber Co. v. Raymond Rubber Co., 18 C. C. A. 31, 71 Fed. 179. 

Wè are unable to see any invention in anything disclosed by the 
Watdstein patent, and musf therefore afHrm the judgment of the court 
below. The real inventor is undoubtedly to be encouraged, and the 
courts shduld always be Carefui to protect his rights; but it was never 
the intentibïi of the patent law to give a monopoly to a mère foUower 
of the knowledge and ingenuity of others. The judgment is affirmed. 

GILBERT, Circuit Judge, with whom concurred MORROW, Cir- 
cuit Judge. While concurring with the conclusion that the decree 
of the circuit court should be afïîrmed, and agreeing with that part of 
the opinion which holds that çlaim j. of the patent of appellant is for 
an old process applied to a new use, we are unable to assent to the 
conclusion that claims 2 and 3 are fatally defective for the reason that 
no proportions are given, and nothing is said in the patent from which 
one desirinè to use the process can détermine the "definite quantity," 
or the "exact quantity," referred to in those claims. We are not pre- 
pared to say that, îli a patent for a process such as described in the ap- 
pellant's claims, the inventor niight not be protected in the use of his 
process if, from the very nature thereof, it would be impossible to state 
in his claims the précise quantity of material necessary to accomplish 
the desired resuit. From the nature of the appellant's process, and 
the varying conditions under which it must necessarily be applied in 
practical minirig, it is apparent that the appellant, if he were the in- 
ventor of anew and useful method of applying zinc dust to a précipi- 
tation of precious métals froiia cyanide solution, could publish no defi- 
nite formula for his process. The best that he could say would be that 
his process réquired the use bf such a quantity as, from experiment or 
analysis of varying ores, j, would be tound in each case to be the 
requisite amount for complète précipitation. We think, as did the 
court below, that, to oiie skil^ed in the art to which the patent refers, 
th^ information afïôrdèd by' tiie , claims would be sufïicient. But we 
think tha;t,, the nature of claims 2 and 3 îs such as to be incapable of 
protection by patent. The appellant was not the inventor of the use 
of zinc dust, by means of agitation, for the. purpose described in his 
clainis.. That use being already known in the art, his patent is left to 
rest upon, his claim of the use of a definite quantity. This claim, we 
think, cannot be made the subject of patent. Gonceding that the ap- 
pellee and others had the right to use zinc dust, and to use it by means 
QÎ agitation, it must îollpw that they would hâve the right to use' 
such quantity as would best, accomplish the resuit desired. The ap- 
pellant cannot take from them that right, or the right to experiment, 
and adjust the quantity of material, by asserting that he is the first 
discoverer of the use of a -definite quantity, or the exact quantity. 
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which will precipitate ail the minerai in the solution. If ail tlie daims 
oi his patent are good, it foUows that others can only avoid infringe- 
ment by using zinc dust in an unskillful way, by either using toc much 
or toc little. The right to use the dust being free to ail, we think it 
foUows, necessarily, that ail hâve the right to adjust the quantity of the 
material to the necessities of each case, and to ascertain by experiment 
or analysis, if need be, the quantity that may be required to produce 
the desired end, and that such a use cannot be made the subject of 
monopoly, there being involved in it no discovery, but only the exer- 
cise of ordinary prudence and skill. 
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(Circuit Court of Appcals, Second Circuit. May 29, 1902.) 

No. 126. 

1. Patents— Validitt—Prioii Pdblic Use. 

The use of an invention by a subséquent patentée, with the Itnowledge 
of the public, more than two years before the flling of his application, 
renders the patent void for prier public use, unless It Is shown by 
proof that is full, unequlvocal, and convincing that such use was ex- 
périmental for the purpose of perfecting the deviee; the fact alone that 
the use was by the inventor himself and without profit does not prevent 
it from being a bar to a patent. 

9. Same. 

The patentée of a commutator brush for use on electric motors, more 
than two years prlor to his application for a patent, used a bnish hav- 
ing the essential features of that described in the patent on a motor 
used to propel a car or carrier with which he was experimenting, anrl 
which was run at intervais during several months along a cable 
stretched over a vacant lot adjoining his factory in a city, and was 
exhibited to vlsitors. Held, that the fact that the use of the car was 
expérimental did not impart such character to the use of the brush, which 
was a separate, completed, and successfully operating invention, and 
that such use was a practical public use, which rendered the patent In- 
valid. 

8. Samb— Invention — Conte mporaneous Improvement of Device. 

Where a number of worliers in the same field, when confronted by an 
obstacle to the development of a device, naturally, and practlcally con- 
temporaneously, independently substitute one well-known material for 
another, and, flnding that it successfully overcomes such obstacle, use 
it publicly and privately without any claim of exclusive right, the 
presumption is raised that they rightly regard the substitution as a mère 
improvement or a mère ehoice of materials, such as would be made 
by a skilled workman, which does not involve invention. 

i. Kame— Prior Usa — Commutator Brushes. 

The Van Depoele patent. No. 390,921, for an improvement in commutator 
brushes or contacts, the essential feature of which is the use of cSrbon 
as the material for such brushes, Is void for prier public use, If there 
was in fact patentable invention involved in the substitution of carbon 
for the copper brushes previously used. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see iio Fed. 654. 

This cause comes hère upon an appeal of the complainant in the court 
below from a decree of the United States circuit court for the Southern dis- 
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trldtiftf Néw^ïbri, dlsmissûig the blfi alleglng Infrihgement of the flrst claim 
o( patwt Nq, 380,921, itesued to Chaînes J.iVan Depoele, October 9, 1888, 
tOi^.,ça.ri)on contact or commiitàtor briisïur T^^e foUowing citations from the 
patent Ip. siilt, and discussion of certain défenses contalned in tlie opinion 
of tbe court below, suffleiently and acctirately explain the character of the 
allégea lïlv^ntlon: 

"Thè; spécification states-that the 'invention relates to Improvements in 
comn^utator, brusbes or contacts for usfe with dynamo-electrlc générât ors 
and electrlc-dynamlc motors. In the opération of electrlC motors it is désira- 
ble for Tarions reasons to use a thlck brush or contact held by suitable 
méchanlsln la position tangentlàl to the; surface of the commutàtor; that is, 
projected endwlse agalnst It. • [Concedeflly the word "tangentlàl" Is a misuse 
for "radlally," which the context shows was IntendedJ In thèse positions 
the brush may be moved around the commutator to any desired position 
wlthout In the least afCecting thêlr mechanlcal relation thereto, and it bas 
been usnal to use thlck bunches of thln copper lamlnœ secured together at 
their onter ends for thls pùrpose; but I flnd in practlee that the leaves of 
brusbes so constructed will get into the interstices or séparations between 
the sections of the commutator, by the rotation of whlch the leaves of which 
the brush Is composed wlU be gradually bent outward and away from each 
other, and so in a short tlme rendered useless. Thls dlfflculty I bave over- 
come by substltutlng for the copper contact brushes, heretofore used, brushes 
or contact? of carljon or other nonhômôgenous substance, being porous, will 
In a short tlme take up a qùantlty qf copper dust, and form a smooth wear- 
Ing surface that Is èxtremely durable.' After a référence to the drawings 
the spécification proceeds: 'My Improved brushes consist of plates or pièces 
of Carbon shaped to fit loosely wlthln thé boxes or holders where they are 
placed, and then secùrely held in position agalnst the commutator by the 
tension of suitable sprlngs, to be referred to. The carbon brushes or contacts, 
A, may be of any désirable length, or shape according to circumstances, the 
partleulat ' shape and slze or' propbi?tlbn héi^èln shown being merely for the 
sake of illustration. The lowér ends 6f the brushes should be formed or 
molded to tt the surface of the commutator, the subséquent wear being 
sufla.cient to retaln the shàt)e orlginally given.' After setting forth the dé- 
tails of the boxes, or holders wlth thèir sprlngs, etc., the spécification con- 
cludes: 'In Order tp reduce the résistance of the carbon brush to the mini- 
mum, the bOxes, CC?, are brought down very close to the surface of the com- 
mutator, and should the small résistance then remaining be a disadvantage the 
brushes themselves can be plated wlth a good conductor, and ail objection thus 
removed. I do nbt llmlt myself to the use of carbon alone, as any non- 
homogenous or porous hard conducting substance will answer the purpose 
and come wlthln the scope of my Invention.' 

"The flrst claljn àlleged to be Infrlnged is: '(1) The eomblnation, wlth a 
commutator eyllnder formed of separated Insulated segments, of commutator 
brushes bearing upon the surface thereof and formed of carbon or other 
slnillar unyleldlûè niaterialj and of a width greater than the distances be- 
tween the commutator segmients, substantlally as descrlbed.' Four other 
élalms, not alléged to be mfrlnged, deal with détails of holders, sprlngs, 
etc. The only one In controVërsy hère is the flrst or broad claim for the 
use of 'carbon' as a commutator brush. 

"In View of the conclusion whlch has been reached, It will be necessary 
merely to allude brlefly to some of the arguments whlch hâve been advanced 
on behalf of the défendant, It is contended that the patent should be con- 
strued as calUng for some pecullar klnd of carbon, which will hold copper 
dnst as feit does rouge. Thls seems to be a very stralned construction. 
"Van Depoele, anxious to cover ail possible équivalents, announced hls Inven- 
tion as coverlng other unyleldlng materlal, — 'any nonhomogenous or porous 
hard conducting substance,' — but apparently he didn't know any of them, 
other than carbon, nor, so far as the record shows, has any since been found. 
He found that the hard, brittle carbon of the art would, in opération, 'form 
a smooth wearing face that, is èxtremely durable.' He had the Idea that 
In some way or other thls effect was obtained by copper dust worn ofC the 
commutator and taken up by the pores of the carbon. It makes no difCer- 
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enee ■whether this idea of Van Depoele was correct or not; he has not made 
it a part of his invention. 'Carbon' is a broad word. It may be used to 
include a diamond or soot, but, according to ail tlie canons of patent con- 
struction, It must be taken hère as meaning the carbon known at the time 
to electrlcians under that nanie, — the ordlnary carbon of the art, such as 
■was emploj'ed for the pencils of arc lamps, for battery plates, for rhéostats 
or artiflcial résistances, and other similar electrieal purposes. It was made 
up of some variety of coke either from petroleum or bituminous çoal, the 
structure of the material being agglomerate; that is, it is practically numerous 
particles cemented together, leaving pores between the particles, but not 
large openings. The improvement of the patent niay be obtained by the 
use of just such carbon pencils or blocks, and, inasmuch as the inventer does 
not indicate that the functions discharged by the new brush are to be 
secured by the use of some peculiar variety of carbon not then used in 
the electrieal art, there is no ground for thus confining his patent." 

The court reached the conclusion that the patentée made an open and public 
use, not expérimental, of carbon brushes on a motor in what veas known as 
the "telpher" System, for more than two years prior to his application for the 
patent, and on this ground dismissed the blll. 

Thos. B. Kerr and Fredk. P. Fish, for appellant. 
Richard Eyre and John R. Bennett, for appellee. 

Before WALLACE and TOWNSEND, Circuit Judges. 

TOWNSEND, Circuit Judge (after stating the facts). Counsel for 
complainant has critically analyzed the testimony, and contends that 
the conclusion of the circuit court is erroneous and contrary to the 
weight of évidence. This contention has been carefuUy considered. 
As the court says of some of the testimony: "It is somewhat un- 
satisfactory, being individual recollections of long-past dates uncheck- 
ed by any record évidence." But this is the necessary or natural re-* 
suit of a failure on the part of the complainant to assert its rights 
under this patent until some lo years after the occurrence of the 
events now relied upon to establish validity. 

Crot, on whom complainants rely to support the claimed 1885 
date of the outside telpher use, contradicts himself as to the date 
of his employment, at this critical period, to the extent of six months, 
and asserts in one suit that he had never used carbon brushes before 
July, 1885, and in the other suit that he had used them between 
March and May, 1884. On the other hand, five of defendant's wit- 
nesses, and two of complainant's witnesses called by défendant, fix 
the date of installation of the telpher plant in 1883 or 1884. It is 
clear, upon an examination of the whole évidence, that the date of 
installation was, as found by the court below, prior to February 5, 

^885. 

A complicated question is raised by the évidence as to the cbaracter 
of the outside use. Van Depoele conceived the idea that by means 
of a car suspended on an overhead cable ore might be carried from 
one mountain top to another, and for the purpose of testing the prac- 
ticability of this idea he caused such a Une to be constructed from 
the factory of the Van Depoele Company across a lot, and equipped 
it with ordinary copper brushes, and with a device for reversing the 
direction of the motor so that the car might make the trip from one 
Street to another and return to the starting point. When it was 
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first started the reversing apparatus bent the brushes so that they 
would not worls. I The next day Van Depoele substituted two ordi- 
nary electric light Garbons, and thereafter the car was run for four 
or five weeks, whenever Van Depoele wished to show it to custom- 
ers Or to experiment ^yith it. The System remained there from six 
mohths to a year and a half. Van Depoele did not part with his con- 
trol ovér the System or receive any pay for running it. The court 
below found as follows: 

"There Is no dispute on the proof as to what Its use was. As a System 
for pverhead electrical transportatlon, it was expérimental, but as a use of 
Carbon brushes in combination with a segmentai commutator on an electric 
motor It was a substantial public use." 

Counsel for complainant contends that no public use can be a bar 
to a patent unless there is an élément of profit involved or unless 
the invëritor allows the invention to go out of his control. The ob- 
ject of évidence on thèse points is to distinguish between a use by the 
public, as in Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. Ed. 1000, 
for the purpose of experiment, and a use by any part of the public, 
as in Egbert v. Lippmann, 104 U. S. 333, 26 E. Ed. 755, which is not 
expérimental. The ultimate question is nofwhether the public used 
the invention, but whether the use was directed to a development 
of the invention or test of its practicability. For the purpose of prov- 
ing the ultimate fact, évidence as to whether the inventor derived 
a profit from the use of retained control may be important, but it is 
not necessarily conclusive. But, where a use known to the public 
is shown, the proof on the part of a patentée who contends that it is 
not a bar, "because it was for the purpose of perfecting an incom- 
plète invention by tests and experiments, * * * should be full, 
unequivocal, and convincing." Manufacturing Co. v. Sprague, 123 
U. S. 249, 264, 8 Sup. Ct. 122, 31 L. Ed. 141. 

The telpherage System as a whole was put up as an experiment, 
not for practical utility or commercial purposes. But there is no 
évidence whatever that the use of the carbon brushes was expéri- 
mental. As already stated, Van Depoele caused the carbons to be 
put in ^s soon as he found tha:t the copper brushes failed to work 
satisfactorily. It does, not appear that there was any question as to 
their operatiyeness or that they were ever examined or tested. 

If there were otherwise any doubt as to whether this was a non- 
experimental use, it would be resolved in favor of défendant by the 
testimony' of complainant's witnesses. Van Hoogstrate, one of Van 
Depoele''s employés, testifîes that Van Depoele understood the adapt- 
ability of carbon brushes for electrical motors where a reversai was 
désirable in 1883, and describes an experimentar use at that time. 
Jannus, Van Depoele's patent solicitor, testifies that in 1883 Van 
Depoele told him he had ascertained by trial that pièces of carbon 
would ansvver very well in such cases, and that Van Depoele then 
understood that mechanical and electrical questions were involved 
in the success of such brushes. Long prior to this date Van Depoele 
had successfully usèd carbon brushes for various purposes. There 
was therefore no reason for further experiment. 

Furthermore, the testimony as to the inside or shop telpher use 
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in 1884 is practically uncontradicted. The telpher was a small work- 
ing model substantially like the outside telpher. It was constructed 
and operated in 1884, and was publicly exhibited to prospective cus- 
tomers and to large délégations of people. Two witnesses testify 
that it was equipped with carbon brushes. One witness testifies, "I 
should think they were copper." Although this successful public 
use occurred in the Van Depoele factory, no witnesses were produced 
by complainant to show that the brushes were not of carbon or that 
their use was expérimental. Inasmuch as the burden of proof on 
the latter point was on complainant, and in view of the confessed 
use of carbon brushes on the outside telpher, this use in the shop 
must also be considered as proved to be a public one. 

This test of the practicability of the proposed ore-carrier system 
between mountain tops cannot impart the expérimental character of 
its use to a distinct, completed, successfully operating invention, which 
is a part of said system. Manufacturing Co. v. Sprague, supra. 

The other évidence in the case also strongly supports the conclu- 
sion of the circuit court. Van Depoele successfully used carbon 
brushes as early as 1881, and he then said he had used them before. 
Thereafter he applied for varions other patents involving similar de- 
vices, but he did not refer to the carbon brush or attempt to patent 
it till 1887. Meanwhile it had been practically used by him and oth- 
ers in public and private without any claim on the part of any one 
except Forbes, the EngHsh patentée, that such use involved invention. 
The patent iînally issued in 1888, but although carbon brushes were 
openly and exclusively used by rival manufacturers no right was as- 
serted by Van Depoele during his life nor thereafter by this com- 
plainant until 1895, and even then suit was brought both on the 
Van Depoele and Forbes patents, and it was alleged that Forbes 
was the original inventer of the devices patented by him, and which 
cover ail that Van Depoele is now claimed to hâve invented. It was 
not until this suit was brought, in 1899, that the priority of Van 
Depoele over Forbes was asserted. As a part of the évidence in 
support of that assertion the telpher use was shown. As complain- 
ant's expert, quoted in the opinion of the court below, says: "It 
was a practical use of the invention, since the motor was used occa- 
sionally to propel the car in connection with the experiments on the 
cable System, which the apparatus was intended to embody." 

In this connection the adverse public uses are material, irrespective 
of whether such uses occurred more than two years prior to the date 
of Van Depoele's application. The évidence shows that long prior 
to his application other workers in this field and in various localities 
had publicly and successfully used carbon brushes for various pur- 
poses, but without claiming any patentable novelty in such use. 
Randall, in his patent of 1880, had described the use of carbon con- 
tacts as interchangeable with métal contacts. 

Where, of a number of independent inventors working in the same 
field, one takes the last step which accomplishes the resuit sought, 
a strong presumption of invention is raised in his favor. But where 
a number of workers in a single field, when confronted by an obstacle 
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to the development of a device, naturally, and , practically contempo- 
raiieou$Jy, independently substitute one well-known material for an- 
pther, ,?^nd, finding that it successfully overcomes such obstacle, use 
it publiicl^ and privately without any claim of exclusive right, the 
presunjption is raised that such workers rightly regarded the substi- 
tution as a mère improvement, a mère choice of material such as 
would be adopted or selected by the skilled workman, or a double 
use. Van Depoele's conduct shows that he too considered that he 
had not made any invention; that he found the tool ready to his 
hand, requiring no adaptation to fit it for the new use. 

It is unnecessary to co^nsider the confessedly great advantages de- 
rived from the use of the carbon brush as a resuit of the experi- 
ments in 1888 and thereafter, or the contention that thèse are due 
to the comparatively poor conductivity of carbon, which Van De- 
poele considered an objection and tried to obviate, or whether the 
doctrine that an inventer is entitled to ail the bénéficiai uses of his 
invention should be extended to cover a new, original use discovered 
by others and unknown to him. Thèse questions relate to occur- 
rences long after the period when Van Depoele, familiar with the use 
of the carbon brush in place of the copper brush, had abandoned 
it to the public without réservation or claim. Thereafter the public, 
through him and other users and the Forbes patent, had acquired 
fuU knowledge of such use, and had practiced the same, and inter- 
vening rights had arisen. 

The sole explanation ofifered by complainant of Van Depoele's 
long delay in asserting his rights is the usual one that he was ex- 
perimenting and perfeeting his invention ; and this is not sustained 
by the évidence. The carbon brush worked as long as it was needed 
in 1881 ; that it would work when reversed Van Depoele had ascer- 
tained by trial prior to September, 1883. The évidence of investiga- 
tions to meet the difïiculty experienced with uninsulated segments 
is argumentative and inferential, and rests largely on the statement 
in the claim of the patent that the commutators should be "formed of 
separated insulated segments." But this statement was made in 1887, 
and the omission of ail références to carbon brushes in his patents 
of 1884 and 1886 are quite as forcibly suggestive of his abandonment 
of; them, especially when coupled with attempts tp use the carbons, 
which had resulted in failure, and the public uses already shown. 

That the disclosure qf the invention was complète is shown by the 
statement that a carbon brush would obviate certain objections to 
the copper brush. Thus, speaking of said 1881 successful use, com- 
plainant's witness Verstraete says : "The brushrholder had a large 
opening that you could slip in a carbon used for electric purpose 
and rest on the comniutator in the same position as the copper brush 
was befor.e." 

From a study of thé whole case, the conclusion is irrésistible that 
Van Depoele, during the period prior to February 5, 1885, used, but 
iaw no reason.to assert any exclusive right to the use of, carbon 
brushes in thç combination afterwards claimed. 

The decree is afïirmed. . 
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AMERICAN SALES BOOK CO. et al. v. BULLIVANT. 

(Circuit Court of Appeals, Nintli Circuit. May 5, 1902.) 

No. 791. 

L Patents— Action fob Infiiingemunt— Retibw on Wbit of Ekroh. 

An appellate court cannot assume, on a writ o( error, where It does 
net appear from the record, that, in flnding against the validity of a 
patent, the trial court failed to give full force to the presumption of 
patentable novelty arisiug from the granting of the patent. 
2. Samb— Novelty — Evidence of Comparative Utilitt. 

The question of the novelty of a patented device Is one of fact, to 
be determined as such by the court, where a jury Is walved; and, on 
the Issue, évidence of comparative utility, as between such device and 
others clalmed to be anticipations, may properly be consldered, where 
there Is doubt as to their practical Identity, 
8. Samb— Evidence of Commercial Scccess. 

The mère fact that a patented article meets with Increasing sales, 
and is popular, is wholly unimportant where it clearly appears that it 
was wlthout patentable novelty. 
4. Apfeal— Rbview— Findings of Fact. 

Where an action at law in a circuit court of the United States is, by 
stipulation, tried to the court wlthout a jury, its findings of fact are not 
revlewable, on a writ of error, if there was any légal évidence upon 
whlch they could hâve been made. 
6. Patents— Novelty — Manifolding Sales Book and Holdee. 

The Beck patent, No. 647,934, for a manifolding sales book and holder, 
daims 2 and 3, held void for lack of patentable novelty. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

The circuit court in this case found the foUowiug findings of fact: 

"(1) That the plaintifC American Sales Book Company is a corporation 
duly organized, existing, and domiciled at Elmira, in the state of New York, 
and that Warren F. Beck is a citizen of the state of New York, also resid- 
Ing at Elmira, aforesald, and that the défendant is a citizen of the state of 
Oregon. 

"(2) That on the 24th day of April, 1900, letters patent of the United States 
were, upon the application of the plalntiff Warren F. Beck, as Inventer, 
duly issuêd to said Beck, by the United States patent office, under number 
647,934, for an improvement in manifolding sales book and holder; and in 
and by such letters patent there was granted, unto the said Warren F. 
Beck and his légal représentatives, the exclusive right for the term of seven- 
teen years, beglnnlng said 24th day of April, 1900, belng the date of said 
letters patent, to make, use, and sell, and permit others so to do, throughout 
the United States and territories thereof, manifold sales books embodying 
the features described in the spécification forming a part of said letters 
patent, and thereln clalmed as follows: 'The combination, with a manlfold- 
pad of a holder or cover therefor having a carbon or transfer-sheet secured 
thereto, said transfer-sheet being folded over upon the leaves of the pad 
at thelr free ends, and having a portion eut away to expose a portion of 
the leaves at or near their free ends, for the purpose set forth. The com- 
bination, with a manifold-pad, of a carbon or transfer-sUeet normally resting 
upon the top of the pad, and overlylng the leaves thereof, said transfer- 
sheet having a portion eut away to expose a portion of said leaves. at or 
near thelr free ends for the purpose set forth, the leaves at their free ends 
being otherwise conceaied by the transfer-sheet.' And that plaintiffs' Ex- 
hibit A Is a true copy of said letters patent, and plaintlffs' Exhiblt B is a 
manifolding sales book embodying said patent improvement. 

"(3) That the said Warren F. Beck is still the owner of said letters 
patent, and that, by an agreement duly entered into between himself and 
the plalntiff American Sales Book Company, the former gave the latter the 
exclusive right to make, use, and sell throughout the United States and Its 
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terrltorîes manIfoM sales books, or pads, embodying the alleged înventioa 
descrlbed aad claimed in saidletters patent. 

"(4) That the défendant Is, and for a long time bas been, carrying on a 
groeery business at Nos. 461-463 Jefferson St., in tbe city of Portland and 
district of Oregon. 

"(5) That, subséquent to the granting ôf sald letters patent, the défendant, 
without authorlty from or consent of the plalntlffs, or elther thereof, or 
their légal représentatives, procured îtom-one W. H. Jarrett, dOing business 
under thé name of the Idéal Duplicate Order Book Company at Seattle, 
Washington, a number of sales books of the style of plaintlfCs' Exhibit 
C; and that the défendant used sald duplicate sales books in the ordinarj- 
course of his business, and continued to se use the same after he had been 
personally advised of the granting of sald alleged letters patent to the said 
plaijitlfC Warren F. Beek, and the alleged rights of the plaintlff American 
Sales Book CJompany under said alleged letters patent. 

"(6) That the manlfold sales book procured and used by the défendant 
as aforesaid embodied the sald features and Improvements patented to the 
sald Warren F. Beck by said letters patent 

"(7) That prlor to the dlscovery, by sald Warren F. Beck, of said alleged 
patented toprovement Im manlfolding sales book, no manifolding sales books 
were made, used, or known embodying said particular and patented features 
or improvements, to wit, comprising a holder, or cover, and a pad on the 
top of whlcli norDjally resteda carbon or transfer-sheet, said sheet overlying 
the free ends of the leaves of the pad, and covering theleaf under it; and 
said trfmsfer-sheet havlng a portion eut away to expose a portion of said 
leaf under It near its free end, and facilltatlng the withdrawal of the same 
from under sald transfer-sheet, as In said patent deseribed and claimed, 
and as ;^hown In plaintlfCs', JSJxhiblt B. But for many years prier to the 
application for the Issuance of the said letters patent on said alleged in- 
vention of Beck, duplicate order books wére in gênerai use in the United 
States, haylng a carbon sheet, loose or secured in, place, for transf erring 
the mémorandum of the order written on one sheet to a duplicate sheet, or 
sheets, arranged below, one Illustration of which is defendant's Exhibit 

A. But lii none of such manlfolding books did the carbon sheet hâve a 
corner eut away, or a thumbhole for the purpose stated by said Beck in 
his speclflcatjon of his sàid invention, forming a part of sald letters patent 

"(8) Thàt prior to the sald invention and letters patent, duplicate order 
books with carbon were also In common use in the "United States, in which 
books certain sbeets' thereof on which the mémorandum was to be written 
or copied had corners eut awày, as shown In illustration on card of Charles 

B. Crosby & Company, being defendant's Exhibit B, and also as lUustrated 
by defendant's Exhibit 0. 

"(9) That, for many years prior to said Invention of Beck, books, ledgers, 
and the llke bave been in common use In the United States, which, for the 
purpose of facilltatlng the née àt the index with which they were provlded, 
hadthumbholes enabling the opening of thê book at a certain place. 

"(10) That In accordance with sald agreëment between the plalntlffs, 
American Saleë Book Company and Watren F. Beck, said American Sales 
Book Company bas extensively practiced the sald alleged patented Invention, 
and manufa.ctnred, advertised, and Introduced throughout the United States 
manlfold salles ftooks embodying sald alleged patented improvement; and 
thàt in the Northwestern states, wlthin the year ending about August, 
1901, large quantltl es of manlfold sales books embodying said alleged in- 
vention, to wlt, about 500,000, hâve been sold to merchants and others in 
said Northwestern territory, and are now in use in said terrltory. 

"(11) That the défendant relied on the stipulation as to facts herein, 
ànd also as lUustrated by defendant's Exhlblts A, B, and C, and also upon 
the use of thumbholes In Indexes for books, as provlng that the said in- 
vention lacks novelty, and 18 merely a mechanical changé of said existing 
devîces. 

"(12) That the said alleged patented Improvement ofCers no greater ad- 
vantages or utlllty than the form pf manlfold sales books in use in tbe 
United Staten prior to said alleged patented invention, as shown by the 
évidence, defendant's exhlblts, and stipulation herein. 
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"And, as a conclusion of law, the court flnds: That the patent relied upon 
by the plaintiffis, being numbered 647,934, and issued to Warren F. Beck 
by the United States of America under seal of the patent office, and on 
the 24th day of April, 1900, is vold for lacli of novelty; that, belng void, 
the défendant, Josephus Bulllvant, Jr., by the acts committed bas in no 
way damaged the plaintlffs herein, and tbat a judgment be entered in faTor 
of the défendant for bis costs and disbursements taxed at thlrty dollars; 
and that plaintlffs take nothing by reason of this action." 

T. J. Geisler, for plaintiffs in error. 
Otto J. Kraemer, for défendant in error. 

Before GILBERT, Circuit Judge, and HAWLEY and DE 
HAVEN, District Judges. 

HAWEEY, District Judge (after stating the facts as above). This 
action was brought by the plaintiffs in error to recover damages from 
défendant for the infringement of letters patent No. 647,934, dated 
April 24, 1900, issued to Warren F. Beck of Elmira, N. Y., for "cer- 
tain new and useful improvements in manifold-pads and holders." 
The following spécification is set forth in the letters patent : 

"My Invention relates to improvements in the pads used by merchants 
and others in taking manifold copies of orders, etc., and to the holders for 
such pads, the objects of my improvements belng: First, to provide a sim- 
ple and cheap form of holder wherein a pad and a carbon or transfer- 
sheet may be placed and replaced indépendant of one another; and, second, 
to provide means for manipulating the leaves of the pad without touchlng 
the transfer-sheet with the flngers. I accomplish thèse objects by the con- 
struction and arrangement of the parts, as illustrated in the accompanying 
drawings." 

The claims of the patent which are alleged to be infringed read as 
follows : 

"(2) The combinatlon, with a manifold-pad, of a holder or cover therefor 
having a carbon or transfer-sheet secured thereto, said transfer-sheet be- 
ing folded over upon the leaves of the pad at thelr free ends, and having a 
portion eut away to expose a portion of the leaves at or near thelr free 
ends for the purpose set forth. 

"(3) The combinatlon, with a manifold-pad, of a carbon or transfer-sheet 
normally resting upon the top of the pad and overlying the leaves thereof, 
said transfer-sheet having a portion eut away to expose a portion of said 
leaves at or near their free ends for the purpose set forth, the leaves at 
thelr free ends being otherwise eoncealed by the transfer-sheet." 

A stipulation was filed by the respective parties waiving a jury, and 
the case was tried before the court. They also stipulated that certain 
specified facts should be assumed as duly proven. Upon the évidence 
in the case and the stipulation as to certain facts, the court found the 
findings of fact and conclusions of law set forth in the foregoing state- 
ment. 

The plaintifïs in error hâve made fourteen spécifie assignments of 
error upon which they rely for a reversai. It will not, however, be 
necessary to specifîcally notice thèse assignments ; a gênerai référence 
to the most essential points will be deemed sufficient. 

It is argued by plaintifïs in error that the trial court failed to 

recognize the force of the rule of law that a patent for an invention is 

prima fade évidence of the existence of ail the facts essential to its 

vaHdity. In support of this argument, plaintifïs in error claim that 

117 F.— 17 
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the resuit arrîved at by the court belbw coiild not hâve been reaclied 
by any possibility had this rule of law been applied, and assert that the 
cotjrt below had a dbubt, ând, instead of resolving its doubt in favor of 
thfe i^atçnt, the court below resolved its doubt against the patent. It 
isiiRnec^ssary for the court to include in its findings of façt the prin- 
cipies of law applicable to patent cases, and there is nothing in the 
record which justifies the statement of the plaintiflfs in error that the 
court had any doubt upon the points referred to, or, if it had any 
doubt, that it did not résolve it in favor of the patent. The resuit 
arrived ât did not of itself show, or tend to show, that the court did 
not apply the force of the rule of law as to the presumptions in favor of 
the validity of the patent. " ■ 

This touit' cannot aésume that any facts appeared on the hearing in 
the court below which are not disclosed by the record. There is no 
force in counsel's argument on this point. 

In Pàlmer v. Village of Corning, 156 U. S. 342, 15 Sup. Ct. 381, 

39 L. M 445, the cotirt said: ; ^ 

"There Is no doubt that In this, &» In ail slmllar cases, the letters patent 
are prima f acte évidence that the devlce was patentable. Stlll, v/e are always 
regulred, wlth this presumptlon In mlnd, to examine the question of Invention 
Tel non upon Its merlts bi each particolar case." 

In Redcendorfer v. Faber, 92 U. S. 347, 352, 23 L. Ed. 719, the 
court held that the décision of the commissioner of patents in the al- 
lowance and issue of a patent créâtes a prima facie right only; and, 
upon ail the questions involved therein, the validity of the patent is 
subject to examination by the courts, and in the course of its opinion 
said : 

"The défense of want of novelty Is set up every day In the courts, and Is 
determlned by the court or the Jury as a question of f act upon the évi- 
dence adduced, and not upon the certlficate of tiie commissioner." 

The books are full of cases where patents regularly issued by the 
patent office hâve been declared void. It is only in cases of doubt 
upon the point that the presumption arising from the issuance of the 
patent Wi^î hâve any cpntrôlling influence upon the mind of the court. 

It is neict claimed: 

«That ùtUlty Is suggestive of origlnallty; that the fact that the Beck 
manlfpldlng sales book bas gone Into gênerai use dlsplacing other books Is 
Btrong évidence that the patented Improvement was a product of an In- 
ventive act." 

"The défendant in error does not controvert the question of the utility 
of the patent as a basis for a patent, but contends that the évidence 
as to the comparative utility claimed for it over defendant's Exhibit A 
was introduced, not for the purpose of proving utility as a basis of a 
patent, but as évidence oî novelty, which was the real fact in issue. 
The question of novelty is a question of fact for the jury, or, when a 
jury is waived, is a question of fact to be decided by the court. In 
addition to the authorities heretofore referred to, see Westlake v. 
Cartter, 6 Fish. Pat. Cas. 519, Fed. Cas. No. 17,451 ; Battin v. Tag- 
gert, Ï7 How. 74, 85, 15 L. Ed. 37. 

In I Rob. Pat. § 344, the author says : 

"The utility of an invention Is often properly consldered by the courts 
in their investigation of two difCerent topics with which, otherwiae, it hai 
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no connection: First, upon the question wUetlser or not a given art or 
instrument was produced by the exercise of inventive, as dlstinguistied from 
meclianieal, skill, the àctual utility of the Invention may become important. 
* * * Second, upon the question of novelty, where doubt ariscs concern- 
ing the identity of two inventions, and whether the apparent diversities 
between them are formai or substantial, the superior utillty of one may 
be sufficient to remove the doubt. • • * The relation of thèse two Uinds 
of utility, the actual and the comparative, to thèse two questions of novelty 
and inventive skill, is often much confused through fallure to regard the 
real distinctions which obtain between them. But they are utterly dis- 
similar in character and in effect, as well as In the principles upon which 
those relations are estabUshed; and thelr real value in affording a solution 
of thèse questions is lost whenever those distinctions are ignored." 

It is, among other thing-s, claimed that the court erred "in not giv- 
ing judgment in favor of the plaintiffs in errer on the facts found by 
the court." It is true that some of the findings mention certain facts 
tending to support the validity of the patent, but this does not show 
that the court erred in disposing of the case on the ground of lack of 
novehy in the patent. There are but few patents issued that do not 
possess some valuable and essential features of the patent law. This 
is frequently recognized in the décisions of the courts where it is held 
that the patent lacks invention or is void for want of novelty. 

In Richards v. Elevator Co., 159 U. S. 477, 487, i6 Sup. Ct. 53, 40 
L. Ed. 225, the court said : 

"The device is undoubtedly a convenlent one, and appears to hâve proven 
profitable to the patentée; but we are unaniinously of opinion that it lacks 
the necessary quality of invention." 

The mère fact that a patented device or article meets with increasing 
sales and is popular is whoUy unimportant when it clearly appears that 
the invention is without patentable novelty. Duer v. Lock Co., 149 
U. S. 216, 223, 13 Sup. Ct. 850, 37 L,. Ed. 707; Printing-Press Co. 
V. Scott (C. C.) 103 Fed. 650, 657 ; National Hollow Brake-Beam Co. 
v. Interchangeable Brake-Beam Co., 45 C. C. A. 544, 106 Fed. 693, 
707, and authorities there cited. 

In McClain v. Ortmayer, 141 U. S. 419, 429, 12 Sup. Ct. 76, 35 L. 
Ed. 800, the court said: 

"This court has held in a number of cases • • • that In a doubtfui 
case the fact that a patented article had gone into gênerai use Is évidence 
of its utility; it Is not conclusive even of that, — much less of its patentable 
novelty." 

In Klein v. City of Seattle, 23 C. C. A. 114, TJ Fed. 200, 204, this 
court said: 

"The fact that a patented device has gone Into gênerai use, and has dls- 
placed other devices, is évidence of its value and usefulness, and Is always 
of Importance in considering the question whether the device or machine 
is patentable. * • • But the fact that the patented device has gone into 
gênerai use, while évidence of its utility, Is not conclusive évidence of its 
patentable novelty. ♦ * * A patent must combine utility, novelty, and 
Invention, — it may, in fact, embrace utility and novelty in a high degree, — 
and still be only the resuit of mechanical skill, as distlnguished from In- 
vention." 

The court below, in the twelfth finding, against which it is seriously 
argued there is not sufficient évidence to support it, found on the ques- 
tion of comparative utility, which is a pure question of fact, that Beck's 
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alleged invention was no better ttian the combinatîon evidenced by 
defendant's Exhibit A. Evidence wàs offered upon this point wiiich 
tended to sustain this and the other findings of fact, and the question 
arises whether this court can review such findings. Did the court be- 
low ert in its conclusions upon the facts that the patent relied upon 
by plaintiffs "is void for want of novelty"? The plaintififs in error 
havé argued this case upon the theory that it is the duty of this court 
to reVÎêw ail the findings of fact found by the court below, and déter- 
mine whether there is any sufficient évidence to support the findings oT 
justify the conclusion réached by the circuit court. We do not under- 
stand such to be the law. The statutes of the United States provide 
that the trial of issues of fact in actions at common law in the circuit 
and district courts shall be by jury. Rev. St. §§ 566, 648, 649; 2 
Fdst. Eed. Prac. § 374; King v. Smith, 49 C. C. A. 46, iio Fed. 95, 
54 L. 'R. A. 708, and authorities there cited. In section 1007, Rob. 
Pat., it is said that the rules of évidence in actions for infringement of 
patents "are in their gênerai character identical with those by which 
the fedferal courts are guided in other suits at law." The suprême 
court of Oregon, in which state this case was tried, has held that a 
finding of fact by a trial court in an action at law will not be disturbed 
on appeal if there is any évidence to support it. Bartel v. Mathias, 19 
Or. 483, 490, 24 Pac. 918; Liebe v. Nicolai, 30 Or. 364, 48 Pac. 172. 
In the national courts it has frequently been held that, where tlie 
parties Consent that the case be tried before a judge or référée, the 
only question presented by the writ of error is whether there is any 
error of law in the judgment upon the facts as found by the judge or 
référée. The court's findings upon questions of fact are not subject 
to review in the appellate court if there is any légal évidence upon 
which such findings could be made. U. S. v. Dawson, loi U. S. 569, 
25 L. Ed. 791 ; Boogher v. Insurance Co., 103 U. S. 90, 95, 26 L. Ed. 
310; Miles V. U. S., 103 U. S. 304, 26 L. Ed. 481 ; Paine v. Railroad 
Co., 118 U. S. 152, 158, 6 Sup. Ct. 1019, 30 L. Ed. 193; Stanley v. 
Board, 121 U. S. 535, S47, 7 Sup. Ct. 1234, 30 L. Ed. 1000; Hatha- 
way V. Bank, 134 U. S. 494, 498, 10 Sup. Ct. 608, 33 L. Ed. 1004; 
Rogers v. U. S., 141 U. S. 548, 556, 12 Sup. Ct. 91, 35 L. Ed. 853, and 
authorities there cited; 7 Enc. PI. & Prac. 847, 848. In Myers v. 
Brown, 42 C. C. A. 320, 102 Fed. 250, where it was urged by the plain- 
tifif in error that the verdict of the jury was against the weight of the 
évidence, the court said: "The conclusive answer to this suggestion 
is that upon a writ of error the appellate court does not review con- 
troverted questions of fact." In Stanley v. Board, 121 U. S. 535, 
7 Sup. Ct. 1234, 30 L. Ed. 1000, the court said : 

"Several of the assignments of error presented for our considération are 
to nillngs of the court below upon the évidence before It, to its findings 
of partlcular facts, and to Its refusai to flnd other facts. Such rulings are 
not open tO review hère; they can be considered only by the court below. 
Where a case Is tried by the court without a jury, its findings upon ques- 
tions of fact are conclusive hère; It matters not how convincing the argu- 
ment that upon the évidence the findings should hâve been difCerent" 

For the reasons herein stated, the judgment of the circuit coui; 
must be alfirmed. It is so ordered. 
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In re LA BOURGOGNE. 
(District Court, S. D. New York. March 22, 1902.) 

1. Shippino — Limitation of Liabilitî — "Voyage" Depined. 

Where a steamshlp was engagea In maklng regular trips across the 
Atlantic from Havre to New York and return, each trip between the 
two terminal ports eonstltutes a "voyage," within the meaning of tUe 
statute provldlng for limitation of liabllity of owners to their intertfst 
In the vessel "and her freight for the voyage" (Kev. St. § 4284); and 
the owner, in instituting proceedlngs thereunder for limitation of liability 
for claims arislng out of the slnking of the shlp in collision while on 
her way from New York to Havre, Is not reqnired to deposit the freight 
earned on the preceding trip from Havre to New York. 

2. Same— Construction op Statdte. 

The construction of the statute as applied to such case cannot be 
affected by the fact that in' a contract for carrying mails, between the 
ship and the French government, a round trip was desîgnated as a 
voyage. 
8. Same— Procbedino fou Limitation of Liabilitt — Subebndek op Pending 
Treight. 

By the terms "freight pending" and "freight for the voyage," as used 
In Rev. St. §§ 4283, 4284, is meant the earnings of the voyage, dépendent 
or contingent on its completion, whether for the carrlage of passengers. 
or merchandise; and where the vessel is lost before the voyage is com- 
pleted, se that she earns nelther passage money nor freight, the owner 
Is not required to make any deposit on account thereof in a suit for 
limitation of liability, although both passage money and freight were 
paid in advance under eontracts which provided that the money should 
be the property of the carrier whether the vessel were lost or not lost. 
4. Same— RiGHT to Limitation — Carrving Insufficibnt Ndmbee op Boats. 

The owner of a steamship is not debarred from raaiutaining proceed- 
lngs for limitation of liability on account of claims arislng from her 
loss at sea on the ground that she was at the time violating Kev. St. 
i 4488, requlring ail steamers to be provided with such number of life- 
boats, etc., as will best secure the safety of ail persons on board in 
case of disaster, where, although she did not hâve sufflcient boats to 
carry ail persons on board, she had complied wlth ail of the require- 
ments of the board of inspectors, and received their certificate to that 
effect, and carried such number of boats as the inspectors determined 
■would best secure the safety of ail persons on board, because a greater 
number would Interfère with her management, and ereate an additlonal 
danger. 
B. Bteamships— Collision— Excessive Speed in Fog. 

Evidence considered, and Iteld to show that the steamship La Bour- 
gogne was in fault for the collision with the British ship Cromartyshlre, 
by which she was sunk olï Sable Island in a fog, In failing to reduce 
ter speed to a point of safety after she encountered the fog. 
6. Shipping— Limitation op Liability— Privity op Owners. 

A steamship company, which in good faith makes rules and régulations 
requlring the olHcers of ail vessels to maintain only a moderate speed 
during foggy weather, and take ail the précautions required by the 
International rules to prevent collisions, and exercises due diligence and 
care in the sélection of compétent oflicers, is not debarred from the 
right to a limitation of its liability for damages càused by a collision 
for which its vessel was in fault by reason of maintaining excessive 
speed in a fog, even though it had knowledge that such rules were 
habltually violated in that respect, where it appears to hâve done ail 
that could practically be done to secure their enforcement. 

Ifl. Limitation of shipowner's liability, see note to The Longfellow, 45 O. 
a A. 387. 
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.7. Admirai.tt—Jubisdiction— Maritime Torts Causing Dbath. 

There can be no recovery o£ damages, under the gênerai maritime 
law, for négligence resultlng In death on the hlgh seas. 

In Admiralty. Pétition for limitation of liability. 

Edward K. Jones, for petitioner. 
' Betïedict & Benedict, William H. Button, A. Gordon Murray, 
H^6ld\Çinney,, Hastiîigs & Gleason, Kennéson, Crain, Emley & 
Rubine, G. J. Wiederhold, Alexander & Colby, Morris Putnam 
Stevens, Frank L. Eckerson, Townsend & Mann, Judson G. Wells, 
Géôrge Sanders, E. W. Powers, William R. Page, Wilbur & Lud- 
lôw, BuUôwa & Bullowa, and G. T. Goldthwaite, for claimants. 

TOWNSEND, District Judge. On pétition for limitation of lia- 
bility. On July 2, 1898, the steamship Bourgogne, of the Compagnie 
Genefale Transatlantique, cleared Sandy Hook at 12:45 p. m., bound 
for Havre, France, with 714 persôns on board. At about 5 o'clock 
on the mgrning of July 4th she coUided off Sable Island with the 
British ship Cromartyshire. A dense fog prevailed at the time, ana 
the colUsîori occurred almost injm'ediately after the vessels sighted 
èaCh otlier. The Crpmartyshire first struck the Bourgogne's boat 
No. I with her jibboom, and then struck the Bourgogne on the 
starboard side a little forward amidships, crushing her plating, cutting 
a déèp hole in her side, breaking in four of her compartments, and 
disabling other boats. La Bourgogne at, once commenced to list 
so neavily as to seriously interfère with efforts to lower lifeboats, 
and, in spite of ail efforts made, she sank in about half an hour. 
Forty-four passengers and 120 of the crew were saved. Varions 
actions having been brought for loss of life and property, Iva Com- 
pagnie .Générale Transatlantique, on May 15, 1900, filed its pétition 
for limitation of liability, and made a transfer by order of court to a 
trustée. The claimants herein contest the right of the petitioner to 
such linlitation on the foUowing grounds: 

"(1) The petitioner has not complied with the law and the rules of practlce 
in its proceeding, In that It has never delivered to the trustée the freight 
pending for the voyage in question. The petitioner should be compelled to 
dellver such freight, with interest thereon from July 4, 1898, to the trustée, 
before any further proceeding is taken In the case. (2) The petitioner, hj 
reason of its course of ^ icbnduct lu this proceeding, Is not entitled to any 
favorable considération from the court, and ail presumptions should be drawn 
agàlnst It. (3) The steamer Bourgogne was in fault for the collision with 
the Cromartyshire, because she was not navigatlng at a moderate speed 
in the fog, as requlred by law. (4) The steamer Bourgogne was being navl- 
gated by the petitioner wlthout having complied with section 4488 of the 
Eevised Statutes of the United States, in that: (a) She did not hâve on 
tioard Such a number of lifeboats and rafts as would 'best secure the safety 
of ail persons on board.' (b) Her lifeboats were not fitted with boat-disen- 
gaging apparatus arranged as requlred by the above-mentioned section. 
(5) The said collision dld not occui: wlthout the prlvity or knowledge of the 
petitioner, but the petitioner was itself In fault in the matter, in that: (a) 
It had not made sufflclent régulations to insure that thè captains of its 
steamers should run thèm at a moderate speed in fog, as requlred by law. 
(b) It had knowledge thàt divers of the captains of its ships ran the shlps 
at an excessive speed in fog, notwithstanding the régulation which it had 

ITT. See Admiralty, vol. 1, Cent. Dlg. | 218. 
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made; and It took no measures to prevent their contlnulng so to do, and 
made no other régulation, (c) I£ it had no such knowledge, it was négli- 
gent, in that It failed to obtain such knowledge, while it had abundaiit 
means of obtaining it. (d) It failed to hâve the Bourgogne furnished and 
equipped as requlred by section 4488 of the Reyised Statutes." 

I. As to the first point, — that the petitioner has not delivered to 
the trustée the freight pending for the voyage. The statutory provi- 
sions bearing on this point are as follows: 

"Sec. 4283. The liability of the owner of any vessel, for any embezzlement, 
loss, or destruction, by any person, of any property, goods, or merchan- 
dise, shipped or put on board of such vessel, or for any loss, damage, 
or injury by collision, or for any aet, matter, or thing, lost, damage, or 
forfeiture, done, occasioned, or Incurred, without the privlty, or knowledge 
of such owner or owners, shall In no case exceed the amount or value of 
the interest of such owner in such vessel, and her freight then pending. 

"9ec. 4284. Whenever any such embezzlement, loss, or destruction is suf- 
fered by several freighters or owners of goods, wares, merchandise, or any 
property whatever, on the same voyage, and the whole value of the vessel, 
and her freight for the voyage, Is not sufBclent to make compensation to 
each of them, they shall reçoive compensation from the owner of the vessel 
in proportion to their respective losses; and for that purpose the freighters 
and (owner) (owners) of the property, and the owner of the vessel, or any 
of them, may take the appropriate proceedings In any court, for the purpose 
of apportloning the sum for which the owner of the vessel may be liable 
among tEe parties entltled thereto. 

"Sec. 4285. It shall be deemed a sufflcient compllance on the part of such 
owner with the requirements of this title relating to his liability for any 
embezzlement, loss, or destruction of any property, goods, or merchandise. 
If he shall transfer hls Interest In such vessel and freight, for the beneflt 
of such claîmants, to a trustée, to be appointed by any court of compétent 
jurisdiction, to act as such trustée for the person who may prove to be 
legally entltled thereto; from and after which transfer ail claims and pro- 
ceedings agalnst the owner shall cease." 

In admiralty ruie 54 the freight to be surrendered in such proceed- 
ings is referred to as "freight for the voyage." The pétition averred 
that the pending freight was "a total loss." Claimants contended 
that petitioner's interest therein amounted to about $55,000, and ap- 
pHed to the court for an order for the payment thereof to the trus- 
tée, but said question appears to hâve been reserved for further con- 
sidération. Said $55,000, claimed as freight, includes the money col- 
lected for carriage of cargo and passengers on the trip from New 
York to Havre and ^/^a part of the compensation received from 
the French government for carrying mails for a year. Claimants insist 
that the ternis "freight pending," in section 4283, and "freight for the 
voyage," in section 4284, are synonymous, and that the word "voy- 
age" included the round trip from Havre to New York and return. 
They therefore contend that the petitioner should deliver to the trus- 
tée the sum which it received for freight and passage money on the 
preceding passage from Havre to New York, and on the passage 
on which the disaster occurred, on the ground that thèse passages 
constitute one voyage. In support of this contention claimants quote 
from the contract between the owners and the French government, 
and the law under which it was made, as follows: 

"The service to be performed Includes a weekly Une from Havre to New 
York, or flfty-two voyages, going and returning. The distance to go is 31,300 
miles par crossing, and 62,600 miles per voyage, going and returning. * • • 
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At.-itbe endof each annual periodl .cpmprising the total of flfty-two voyages 
going and returnlng, there shall t>e prepared a summary of the results of 
each crosslng." 

They insist that "voyage" and "crossing" should not be given the 
saçiç signification. It may be truç that in litigation based upon the 
cohtract of carriage the petitioner would be bound by its interpréta- 
tion of the term "voyage" in thé contract. Thus, in actions on in- 
sijrance policies containing Umitàtions as to voyages undertaken, the 
qiîestipn of the intention of master and owner as to the enterprise 
entèred. upon are material as to the voyage. Paddock v. Insurance 
Co., Il Pick. 227, 231 ; Friend v. Insurance Co., 113 Mass. 326. But 
it is not clear how such interprétation is relevant in the détermina- 
tion of the extent of the limitation of liability under the act. This 
act W9^ intended to provide a gênerai rule whereby a shipowner might 
measure his responsibility for loss in certain cases. As the suprême 
court said in The Main, 152 U. S. 122, 14 Sup. Ct. 486, 38 L,. Ed. 381 : 
"Thé rëâl object of the act in question was to limit the liability of 
•\ressel owners to their interest in the adventure." This liability alone 
he a^umes when he becomes a part owner, and, in the absence of 
waiver on his part, it should not be extended to include other ad- 
ventures merely because an agreement entered into between shippers 
and shipping agents provides that for the purposes of some particular 
engagement or employment a round trip or a certain number of trips 
shall be considered a voyage. " 'Voyage' is a term of recognized 
ineaning in common parlance, and has received a légal interpréta- 
tion accordingly." Valente v. Gibbs, 28 Law J. C. P. 234. See i 
Pars. Shipping & Adrn. pp. 307, 308; In re Moncan, 8 Sawy. 353, 
14 Fed. 44. In proceedings to limit liability it has been repeatedly 
held that the freight to be surrendered is the freight pending for the 
particular trip or j'ourney. Thus, in The Alpena, 8 Fed. 283, Judge 
Blodgett says : 

"It seems to me that each voyage or trip, each separate Journey, which 
the shlp makes f ronj one port to another, must be treated as a separate 
venture, Involvtng its awn particular hazards, losses, and earnlngs. * * * 
The owner, frélghters, and passengers on any particular voyage may be 
sald to have a common Interest for that voyage. They may be compelled 
to contrlhute for Jettlsôns made for the common safety under certain cir- 
cumstances. But there Is nothlng In common between the frélghters and 
passengers of différent voyages." 

And he held in thi» case that each daily trip constituted a voyage, 
and that they could not be grouped together. In The Rose Culkin 
(D. C), 52 Fed. 332, Judge Brown cites this case with approval, and, 
taking the same view, holds that each trip constitutes a voyage. In 
The Mary Adélaïde Randall (D. C.) 93 Fed. 222, the writer had oc- 
casion to collect somie of the définitions of "voyage," and there held 
that the- word in its rtiaritime sensé meant the transit at sea from 
one terminus to ânôther ; and the court of appeals, affirming the 
judgment, speaks of a voyage as signifying in its strict sensé the 
"actual transit of the vessel from port to port." 39 C. C. A. 335, 
98 Fed. 895. In The Giles Loring (D. C.) 48 Fed. 472, Judge Webb 
held: 
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"By the charter party one-half of the freight was earned and payable on 
right delivery of the outward cargo from Boston to the west coast, and that 
half was accordingly paid. ïhe other half was freight pending when the 
voyage terminated, and would be eamed only on delivery of the cargo at 
its destination, before which It was of no value to the owners. The City 
of Norwich, 118 U. S. 491, 6 Sup. Ct. 1150, 30 L. Ed. 134. As that portion 
of the freight was never earned, nothlng is to be added on Its account to 
the value of the vessel, for the purpose of showlng the amount of the owners' 
llablllty." 

The object of the statute would be deteated if owners were to 
be held liable for the amount of freight prepaid on previous passages 
or trips, because, as between shipper and shipowner, the eontract 
had stipulated that the successive trips should be treated as a single 
voyage. The money paid for the crossing from Havre to New York 
did not constitute any freight which the petitioner was bound to de- 
posit. 

As to the claim that compensation from the French government 
for the crossing from New York to Havre, during which the vessel 
was lost, should be included in the freight, there is no évidence that 
the owners received any compensation for this crossing, or that 
the mails may not hâve been carried by some other steamer, 

Counsel for claimants contend that, as the freight money and pas- 
senger fares had been paid in advance, and as the passage tickets 
and bills of lading provided that prepaid freight and passage money 
should be the property of the steamship company whether the vessel 
were lost or not lost, such money cannot be recovered back, and that, 
even if such had not been the agreement, the passengers and shippers 
could only claim their pro rata share in common with other claim- 
ants. And they insist that in any event the petitioner should hâve 
surrendered the freight and passage money paid for the pending trip 
from Havre to New York. Counsel for the petitioner, on the other 
hand, contends that the provisions in the passage tickets and bills of 
lading that prepaid freight and passage money shall be the property 
of the steamship company whether the vessel be lost or not lost ex- 
cludes such money from the category of "pending freight." That 
the passage money is included under the term "freight" is expressly 
decided in The Main, supra. The question of freight is an interest- 
ing one, and, as no précédents hâve been cited by counsel on either 
side, it is probably novel, and must be decided as a matter of first im- 
pression. What construction is to be given to the term "pending 
freight" in the statute? The freight money was not actually earned 
under the ordinary rules of law. The petitioner claims that this pre- 
paid money has in fact been returned to the parties who paid it, or 
to their représentatives. But claimants, with apparent reason, main- 
tain that, if thèse parties were not legally entitled to receive it, and 
it is properly included in the statutory term "pending freight," such 
payment does not operate to relieve petitioner from its obligation to 
pay such freight into court. The natural meaning of the words 
"pending freight" is freight dépendent or contingent on the com- 

Çletion of the voyage. Until the voyage is completed, it is not earned. 
'hat part of the eontract which provides that it should not be re- 
turned, even in cases of loss, is more nearly like a eontract of insut- 
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ance 'thap'of affreightment. Substantially, the passengers and ship- 
pers insiîre the owners against loss to the extent of the money thus 
paid, btit not earned. But the pwners are not obliged to surrender 
insurance money in ordér to limit liability. The City of Norwich, ii8 
LV S. 468, 6 Sup. Ct. 1150, 30 L. Ed. 134. The term "pending 
freight" has been generally used in the cases in the sensé of freight 
to bé eâmed by the carriage of the spécifie goods or passengers on 
board the vessel at the time of the loss. Thus, in The City of Nor- 
wich, supra, the suprême court says: I. 

"Pending freight Is of no value to the sMpowner uûtll it Is earned; and 
It is not èamed, if earned at ail, until the conclusion of the voyage. * * * 
If, however, by reason of the loss or slnking of the ship, the voyage Is never 
completed, but Is broken up and ended by causes over which the owners 
hâte no control, the value of the ship (if it has any value) at the time of 
snch breaklng up and ending of the voyage must be taken as the measure 
of the owners' liability. In most cases of this character no freight will be 
earned." 

And ih The Main, supra, it is said that the property to be assessed 
comprises "whatever is on board for the object of the voyage be- 
longing to the owners, whether such object be warfare, the convey- 
ance of passengers, goods, or the fîsheries." The court further says : 

"The words 'freight pending,' In section 4283, or 'freight for the voyage,' 
in section 4284, were copled from the Bngllsh statute of George II, whieh, in 
tum, were-copied froBi the. Marine Ordlnance of 1681, and the prior con- 
tinental codes; but in both cases they were evldently Intended to represent 
the eamlngfi Of the voyage, whethei: from the carriage of passengers or 
merchariàlse. îf thèse words were used instead of the words 'freight for 
the voyage,' It Tiîould probably more accurately express the intent of the 
législature." 

And in The Abbiè C. Stubbs (D. C.) 28 Fed., at page 720, Judge 
Nelson.holds as fôllows: 

"Whên a shîpowner sends his ship to sea, sofar as his liability for col- 
lisions and other losses happening through the fault of those in charge of 
her, and without his prlvlty or knowîedge, Is concemed, he puts at risk only 
his ship, the e^pense of navigatlng her, and the freight she may earn on 
the voyage. His responsiblUty Is llmlted to the capital enibarked in the 
adventure, and the profit he may gain from It in the f orm of freight, or 
its équivalent, if the ship is sunk or destroyed, and no freight earned, his 
whole responsiblUty is at an end. If elther or both are saved, in whole or 
ta part, to; that extent his liability remains. The words 'her freight then 
pending,' as used in section 4283, must at least include freight earned at the 
end of the voyage for cargo on board at the time of the collision, which Is 
this case." 

He holds that certain demurrage on the passage, when the voyage 
terminated, is of the character of freight pending, and that such 
freight dùring the voyage or charter in the performance of which 
the losses >yére caused by the master, should be surrendered. 

Crump, in his work on Marine Insurance and General Average, 
says : ' To çonstitute freight a contributing interest, it must hâve 
been pending at the time of the sacrifice." 

It seems most consonant with the ténor of the foregoing décisions 
that, unless the freight and passage money are pending in the sensé 
that they are earned as the resuit of the maritime adventure, they 
do not fall within the terms of.the statute. The case of The Main, 
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supra, cited by counsel for claimants, does not sustain theîr conten- 
tion, because in that case the voyage was completed and the freight 
earned. 

2. La Bourgogne had 714 persons on board, while her lifeboat and 
raft capacity would provide for only 658. Claimants contend that the 
ship was in actual violation of a statutory rule, and therefore, within 
the doctrine laid down in The Pennsylvania, 19 Wall. 125, 22 L. Ed. 
148, the burden is thrown upon her of showing that such_ violation 
couid not hâve been one of the causes of the disaster. Sections 4488 
and 4489, Rev. St., provide as foUows : 

"Sec. 4488. Bvery steamer navigating the océan, or any lake, bay, or Sound 
of the llnited States, shall be provided with such numbers of life-boats, 
floats, rafts, life preservers, and drags, as will best secure the safety of ail 
persons on board such vessel in case of disaster; and every sea-going vessel 
carrying passengers, and every such vessel navigating any of tlie northern 
or northwestern lalies, shall hâve the life-boats required by law, provided 
with suitable boat-disengaging apparatus. so arranged as to allow sucli 
boats to be safely launched while such vessels are under speed or other- 
wise, and so as to allow such disengaging-apparatus to be operated by one 
person, disengaging both ends of the boat simultaneously from the tacldes 
by whleh it may be lowered to the water. And the board of supervising 
inspectors shall flx and détermine, by their rules and régulations, the kind 
of life-boats, floats, rafts, life-preservers, and drags that shall be used on 
such vessels, and also the kind and capacity of pumps or other appliances 
for freeing the steamer from water in case of heavy leakage, the capacity 
ofsuch pumps or appliances being suited to the navigation in which the 
steamer Is employed. 

"Sec. 4489. The owner of any such steamer who negleets or refuses to 
provide such life-boats, floats, rafts, life-preservers, drags, pumps, or ap- 
pliances, as are, under the provisions of the preceding section, required by 
the board of supervising inspectors, and approved by the secretary of the 
treasury, shall be fined one thousand dollars." 

It appears from the testimony of Gen. Dumont, the supervising in- 
spector of steamboats, and of the assistant inspecter, that La Bour- 
gogne was duly inspected March 29, 1898, and that she complied 
with ail the requirements imposed by said inspectors, and duly re- 
ceived a certificate to that effect. The "rules and régulations" of the 
board of inspectors leave the question of what is required in each 
case largely to the judgment and discrétion of said board. It ap- 
pears from the testimony of Dumont, the supervising inspector, that 
she was provided with such sufScient number of lifeboats as would 
best secure the safety of ail on board, because she could not carry 
more boats without interfering with the management of the ship, 
and thus creating more danger than would resuit from the lack of 
boats. And the assistant inspector, Wilmurt, testified that she had 
ail the lifeboats, life-rafts, life-saving appliances, and life-preservers 
necessary under the law. I understand that it is admitted that section 
4493, on which great stress is laid by counsel for the claimants, is not 
applicable to foreign vessels. 

Counsel for the claimants further contend that La Bourgogne 
was not provided with proper boat-disengaging apparatus. This con- 
tention is chiefly supported by the testimony of two witnesses inter- 
ested in a patent releasing hook. It appeared, however, that this 
hook had been rejected as impracticable by varions boards of steam- 
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bpat inspectors, and that it had not been introduced into gênerai 
ûsç^qn otlier steamers. The supervising inspecter of steamboats says 
tliat he knôws of no device capable of satisfying the requirements 
"of the statute, and that, therefore, the local board of inspectors hâve 
toade the law practically effective by requiring ail such vessels to hâve 
detaching hooks, which are absplutely safe, and as good a device as 
can be used, and that this is the ordinary block and fall and hook, 
such as waS used on La Bourgogne. Thèse contentions of claimants 
are ndt proved. 

3. The question of speed at the time of the collision has been much 
discussed and considered. In the English admiralty court it was 
found that La Bourgogne was in fault for excessive speed, and that 
the Cromartyshire was not in fault. The French court of appeals 
and court of cassation held that La Bourgogne was free from fault, 
and that the collision was caused by the faulty navigation of the 
Cromartyshire. The évidence tends to prove that the proper olfi- 
cérs were on deck, and attentive to their duties, up to the time 
of the collision; so that there is no imputation of négligence except 
in the matter of speed. About 4 o'clock in the morning the steamer 
encôuntered a dense fog, which prevailed at the time of the collision. 
The siren was blown regularly from some time after 4 o'clock. A 
number of witnesses, including Corre, the steersman of La Bour- 
gogne, Laisne, the fourth engineer. Fortin, a fireman, Seol, the sec- 
ond purser, and several of the crew of La Bourgogne, testify that 
she was slowed down at the time of the collision. Thèse witnesses 
make varions statements of fact in support of their testimony as to 
the réduction of speed, which would hâve been of considérable force 
if the âUeged facts had been capable of vérification, or had come from 
disinterested witnesses. The witnesses for the claimants also are 
interested. Commeau, the steerage passenger, on whose testimony 
claimants largely rely, made such an unfavorable appearance and 
told such an extraordinary story on the witness stand that his whole 
testimony must be discredited. Henderson, the master of the coUid- 
ing ship, testifies that La Bourgogne was running between 15 and 20 
knots an hour at the time of the collision. The testimony on both 
sides is nc^cessarily unsatisfactory for various reasons. The chief offi- 
cers of La Bourgogne were drowned. With the exception of Hen- 
derson, the persons on board the Cromartyshire were not examined. 
Ail the witnesses are interested. The passengers who testify to ex- 
cessive speed were not experts. In thèse circumstances this question 
mustbe further considered in the side light of such évidence as that 
the fast steamships of this Une, as of océan lines generally, are ap- 
parently run at a dangerous speed in time of fog; that, unless La 
Bourgogne had been continuously running at approximately full 
speed, she could not hâve reached the point where she was at the 
time of the collision ; that no orders to reduce speed are satisfactorily 
proved; and that when the horn of the Cromartyshire was heard 
the telegraph was put to "stand by," when, if La Bourgogne had al- 
ready slowed down, the order would hâve been to "stop." The tes- 
timony of the, witnesses for La Bourgogne that orders were given 
to close the ash-pit doors, and that this was donc, shows that the 



IN EE LA BOURGOGNE. 209 

effect of such action would be at most to slightly diminish the speed 
of the engine, but not to sufficiently reduce speed; so that, after ail 
allowances made, it would seem that the steamer must hâve been run- 
ning at the rate of about lO knots an hour. This conclusion is sup- 
ported by the suddenness of the shock, the almost imperceptible in- 
terval between the hearing of the signal and the collision, and the 
severity oi the concussion, shown by the disastrous conséquences. 
It must be found that La Bourgogne was in fault for failure to re- 
duce her speed to a point of safety, or to one at which such a colli- 
sion might hâve been avoided. 

4. In support of the contention that the collision did not occur 
without the privity or knowledge of the petitioner, it is alleged: 
First, that the petitioner had not made sufficient régulations to insure 
that the captains of its steamers should run them at moderate speeù 
in fogs; second, that with knowledge that its captains ran ships at an 
excessive rate of speed, notwithstanding the existing régulations, it 
took no further measures for prévention ; and, third, that, if it did 
not know such fact, it was négligent in failing to obtain such knowl- 
edge. An order of the company in référence to this matter, passed 
in 1884, is as follows : 

"Our board of directors having seriously In mlnd the numerous collisions 
which dally occur at this season In the parts frequented by our steamers, 
we come to beg you to recall to ail our captains Individually the recommenda- 
tions which we hâve always made to them, to use the greatest prudence In 
their navigation, and to never hesitate in certain doubtfnl cases to adopt the 
most suitable measures to assure the safety of thelr steamers, even if a 
loss of tlme should resuit from so doing. You will insist upon it with them 
that In times of fogs the most active watch be kept on board thelr vessels, 
and that ail the prescriptions indicated in the rule as to collisions be strictly 
observed as well by day as by night." 

And in 1891 the substance of this order was embodied in permanent 
régulations as follows : 

"Art. 393. When the company's vessels are in localities frequented Ijy 
vessels, espeeially in foggy weather and during the nIght, the engineer on 
watch and the necessary men for maneuvering must be within reach of the 
apparatus for changing the speed. The order is given by the offlcer of the 
watch to the engine room, and mention is made in the ship's log and that 
of the engineers of the hour at which that order was given and received. 

"Art. 394. The company's vessels conform to the international rules for 
the purpose of preventing collisions. A printed copy of said rule is posted 
up in a conspicuous place. In order that the offlcers may take notice of it. 
The prescriptions of said rule relative to phonic signais to be caused to be 
heard in foggy weather must be rigorously observed; besides, in said cir- 
cumstances, a man must be placed aloft on lookout. 

"Art. 395. In conformity with the rules of international régulations, having 
for object the prévention of collisions, ail vessels under steam which ap- 
proach each other so that there may be risk of collision must diminish 
their speed, or stop and go backwards, if necessary. AU vessels under steam 
must, during foggy weather, préserve a moderate speed. The captain, under 
thèse circumstances, must diminish the speed of his englues, and, in agree- 
ment with the Agent of Postes, the captain must make known by procès 
verbal the delays which such maneuvers may hâve occasioned." 

Perhaps the court should take judicial notice of the almost uni- 
versal practice of running océan liners at excessive speed in fogs. 
There is considérable testimony in this case, however, to the effect 
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that the vessels of the French line did sensibly and materially reduce 
their si^eséd" op such occasions. Two of the captains testified that 
they adWâys ' slowed down in a fog, and four passenger witnesses 
supported this testimony. On the other hand, six witnesses for the 
petitioner testified to the contrary; But even if it be assumed that 
the commatlders of the steamships were in the habit of violating 
the foregoihg rules, and that the company had knowledge thereof, 
there is net sufficient évidence to show that the company was négli- 
gent in its fâilure to enforce the niles. The évidence sustains the 
claim that the company had used due dihgence in securing ofïicers of 
expérience and ability. It is not clear that any further précautions 
than those established by the orders and régulations quoted above 
would hâve been practicable. The question of rate of speed in a fog 
is one which cannot be determined by set rules, but must be left 
largely to the discrétion of the ofRcers of the ship. They are in- 
trusted with the responsibility of the carriage of mails, freight, and 
passengers at the greatest speed which is consistent with safety. 
Their own lives, as well as those of the passengers and crew, are 
at stake. The détermination of the question, therefore, as to what 
is to be done in ail the varying stages between a light haze and a 
dense fog, rests upon a great variety of circumstances and conditions, 
ail looking toward the question of .what is a moderate rate of speed 
in existing conditions. In Transportation Co. v. Wright, 13 Wall. 
104, 20 L. Ed. 585, the suprême coxlrt of the United States discusses 
at length the history of the limitation of the liability of shipowners 
from the earliest times, and quotes Valîn as saying that, with certain 
exceptions, "it is just that the owner should not be bound for the 
acts of the master, except to the amount of the ship and freight ; 
otherwise he would nm the risk of being ruined by the bad faith 
or négligence of his captain. * * * It is quite sufficient that he 
be exposed to the loss of his ship and of the freight to make it his 
ihterest, iiïdependently of any goods he mày hâve on board, to sélect 
a reliable captain." The court then adds : 

"The great object of the law was to encourage shlpbuildlng, and to Induce 
capltalistB to Invest money In thls branch of industry. TJnless they can 
be inûuced to do so, the shlpplng Interests of the country must flag and 
décline. Those who are wilUng to manage and work ships are generally 
iinable tp bulld and fit them. They hâve plenty of hardlness and personal 
darlng and enterprlse, but they hâve little capital. On the pther hand, those 
■who hâve capital, and Invest It in ships, inçur a very large risk in exposlng 
thelr property to the hazards of the sea, and to the management of seafarln| 
men, wlthout maklng them Uable for additional losses and damage to an 
Indeânite ainount. How many enterprlses in mlning, manufacturlng, and 
Internai Improvements wonld be utterly Impracticable if capitalists were 
not encouraged to Invest in them through corporate Institutions by which 
they are exempt from personal liability, or from liability except to a limited 
extent. The public interests require the investment of capital in shipbuilding 
quite as much as in any of thèse enterprlses. And if there exist good 
reasons for exempting Innocent shipowners from liability, beyond the amount 
of thelr interest, for loss or damage to goods carried in their vessels, preclsely 
the same reasons exist for exempting them to the same extent from Per- 
sonal liability in cases of collision. In one case, as in the other, their prop- 
erty Is In the hands of agents whOm they are obliged to employ." 



CHAMPLAIN CONST. CO. V. O'bRIEN, 271 

In view of the foregoing conclusions, the question as to liability 
for loss of life becomes practically an académie one. For the pur- 
pose, however, of a formai disposition of this question in the decree, 
I hold, on the authority of Rundell v. I^a Compagnie Générale Trans- 
atlantique (D. C.) 94 Fed. 366, affirmed 40 C. C. A. 625, 100 Fed. 
65s, 49 h. R. A. 92, that there can be no recovery under the gênerai 
maritime law for damages for négligence resulting in death on the 
high seas. Therefore the petitioner is not liable for claims for loss 
of life. 

The testimony and exhibits in this case are very voluminous. In- 
asmuch as the only time permitted for its disposition has been during 
the crowded week in which my term of office as district judge ex- 
pires, it has been impossible to give the fuU considération to the 
complicated questions of fact and law which the importance of the 
interests involved demand, and would otherwise hâve received. 

The pétition is granted. 



CHAMPLAIN CONST, 00. V. O'BRIËN et al.» 

O'BRIBN et al. T. CHAMPLAIN CONST. CO. et aL 

(Circuit Court, D. Vermont June 11, 1902.) 

1. CONTBAOT FOR BailBOAD CONSTRUCTION — DBLAT IN COMPLBTION OF 'WORK — 

LiQOiDATED Damages. 

Llquiaate<r»damages stlpulated for ta a contract for railroad construc- 
tion for each day's delay in the completlon of the work after the tlme 
flxed cannot be deducted agalnst the contracter where the delay was 
caused by the default of both parties, and It Is Impossible to apportlon 
the damages between them. 

3. Samk— Taking Possession of Plant of Contbactoks— Liabilitt fob Use. 

Where a railroad construction company topk over the worklng plant 
of a firm of contractors under the protection of an Injunctlon, clalmiog 
the right to do so and to use It In completing the mrk at the expense 
of the contractors under the terms of the contract, because of the con- 
tractors' default, but it was afterward adjudged not to hâve such rlght, 
It l8 liable to the contractors for the reasonable value of the use of the 
plant which It employed in completing the work on Its own account 
9. Samb— Statbment op Account. 

Account Btated between the parties to a contract for railroad construc- 
tion. 

4. Contract — Validitt — Considération. 

The bid of a firm for the construction of a railroad was reduced by 
their agent without authority, and they refused to exécute the contract 
at the reduced price. To Induce them to do so, a thlrd person orally 
agreed to pay a sum in addition to the contract price for a certain class 
of the work, in considération Of which they executed the contract and 
perf ormed the worlî. Eeld, that such agreement was valid and blnding 
on the promisor. 

In Eqùity. 

Alfred A. Hall, Thomas W. Moloney, and Fred M. Butler, for 
O'Brien & Sheehan. 

■ William H. Button, Frederick H. Button, and William B. C. Stick- 
ney, for companies and Clément. 

• For settlement of decree, see 117 Fed. 788. 
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WHEELER, District Judge. Thèse suits grew out of a contract 
by O'Brien ,& Sheehan with thè Construction Company, guarantied 
by the Rutland Railroad Company, for building the Rutland-Canadian 
Railroad âlong the shore and a,crôss islands and waters of Lake Cham- 
plain, between Burlington, Vt., and near Rouses Point, N. Y., the 
parts of whiçh now material are : 

"First. That the said contractors, haying examined the spécifications herein 
contained, and of this agreement formlng a part, for grading, masonry, track- 
laying, and I^^llastlng on aboijt flfty r miles of proposed railway to extend 
from Bnrlingtblï,' Vermont, to the Vicjnity of Rouses Point, New York, hâve 
agreed, and by thèse présents do agiee, With the said company, for and in 
considération of tHe payments herelnafter mentloned to be made to them by 
the said company, and under the^ penalty, expressed in a bond for flfty 
thonsand dollars ($50,000), bearing date even with thèse présents and made 
a part hereof, to fnrnish, at their own expense, ail the necessary tools, plant, 
appliances, labor, and materials, exCeptihg only ^uch as are herein expressly 
stated to be fumished by the company, and in a good, substantlal, and 
workmanlike manner, and in strict accordance with the said spécifications, 
construct and complète said grading, masonry, track-laying, and ballasting, 
and the incldental work herein speciiiêd, on or before the flrst day of October, 
1899. Time ts to be of the essence of this contract. It Is mutually agreed 
between said parties that' a bonus shaH be paid by the company to the con- 
tractors for eompletion before the flrst of October, and liquidated damages 
shall be reserved by the côtn'pany from the contractors for delay after tlie 
said flrst day of October, both as proyided in the said spécifications. The 
contractors also agrée to hâve the masonry for ail railroad bridges finished. 
ready to receive the bridge superstructures, on or before the flfteenth day of 
June, 1889. 

"Second. The said contractors further agrée that they wiU indemnify and 
save harmless the company fron? ail clalms for loss or damage on accouut 
of the performance of this work. whether arising from négligence or other- 
wise. And the said contraptqrs further agrée that any part of the moneys 
at any time due to them under this agreement may be retained by the said 
company until ail suits, or clainjs for damages as aforesaid, and ail suits or 
daims on account of labor ^ or material furnished the contractors for this 
wprk, shall hâve been flnally termlnated. 

"Third^ It Is further agrçed that if at any time the progress of the work, 
or the character of appliances and materials f urnished, is not such as, in 
the opinion of the, company's chief engineer, , will secure the eompletion of 
this contract wi^hln the time stlpulated herein, or is not In accordance with 
the sa}d specifleâtions, then the company may serve wrltten notice on the 
contractors to Increase the progress of the work, or to improve the materials 
fo^- it so as to eonform, to tlje, said spécifications; and if on the expiration of 
ten days after the service of such writtén notice upon the contractors per- 
sonally, or by leaving the same at their office, No. 253 Broadway, in the city 
ot New Yprk, the contractors shaU fail tq furnish the company satisfactory 
évidence of thèir efforts, âblllty, and ihteiitions to increase said progress or 
Imprové said materials, thè coinpany, If It so elect, may thereupon enter and 
tftk^ possession of the said work, or any part thereOf, with the toois, ma- 
ïèrtâls, plant, and àppurtenances thereoij, ânîd hdd the same as security for 
îiny or ail damages or liabllltles that mày arlse from the nonfulfillment of 
tMS contract wlthlû the titiie herein stipttlàtéd, and thé company may use 
and employ said tools and other àppurtenances and other proper means to 
complète the work at the expense of the contractors, and may deduct the 
cost thereof from any payments then due or that thereafter may become 
due to the contractçrs; ai^d in case the contractors shall not complète the 
work within the time herein specifled, and the company shall not , hâve exer- 
clsed Ita ,sai(l élection, or, notwithstanding such f allure, shall permit the 
contractors "to proceed with and complète the said work (as if such time had 
not elapsed), then such action shall not be deemed a walver in any respect 
by the company of any part of the liquidated damages to be paid by the 
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contractors on account of delay beyond said flrst day of October In the com- 
pletion of the work; nor shall tbe fact that the company does net enter upon 
and take over the work from the contractors prevent or estop the company 
from collecting the amount of Uquldated damages herein agreed upon. 

"Fonrth. It is mutually agreed between the parties hereto that the chief 
engineer appointed by the company shall In ail cases détermine the quality 
and quantity of the several classes of work to be done and paid for under 
this contract; he shall décide ail questions that may arise relative to the 
fulflUment of this contract on the part of the contractors, and his estimâtes 
shall be final and eonclusive évidence of the total amount and value of the 
■work performed by the contractors under this agreement; and such estimâtes 
and décisions shall be a condition précèdent to the rlght of the contractors 
to reçoive any money or compensation for anything doue or furnished under 
this agreement. And it is hereby expressly agreed that the company shall 
not be precluded or estopped by any return or certificate made or given by 
any engineer, inspecter, or other offlcer, agent, or appointée of said com- 
pany, under or in pursuance of anything in this agreement contained, from 
at any ^ime shov^lng the true and correct amount and character of the 
vrork whlch shall hâve been done, and materials which shall hâve been fur- 
nished, by the said contractors or by any other person or persons under this 
agreement. It is hereby further agreed that no claims for extra work shall 
be allowed unless the work shall bave been previously ordered by the chief 
engineer In writing, except In a case of urgent necessity or emergency, and 
In the latter case ail claims for extra work or otherwise done in any montli 
shall be made to the chief engineer in writing before the third day of the 
foUowing month; and if, in his opinion, such extra work was not of urgent 
necessity for an emergency, it shall be disallowed and not paid for by the 
company. 

"Fifthi The company agrées to deliver sufBcient scrap rails and ties for 
one-half mile of track for the contractors' use in construction at each of the 
three following places, viz.: Allen's Point on south end of South Hero Island, 
Tromp's Point on north end of said island, and Pelot's Point on north end 
of North Hero Island, on or before the fifth day of March, 1899, and such 
further quantifies of scrap rails and ties as may thereafter be required for 
the contractors' use in construction as shall from tlme to time be certifled 
by said chief engineer to said company to be necessary. 

"Sixth. The company agrées to deliver at the several places named in 
said spécifications the new rails, splices, spikes, and ties on or before the 
first day of July, 1899, or at such later day as the said contractors shall ten 
days prier to July 1, 1899, in writing, deslgnate to said company, and to hâve 
the superstructure of ail railroad bridges erected In place on or before the 
fifteenth day of August, 1899. 

"Seventh. It îs expressly understood and agreed between the parties hereto 
that the plans for the three lake crossings on Lake Champlain are subjeçt to 
the approval of the war department of the United States, and in the event that 
the plans that are now before the war department are not approved, and 
changes therein become necessary, the contractors shall hâve no daim against 
the company for any profit that they might hâve made if such crossings had 
been constructed as shown in said plans, but said contractors shall construct 
such crossings in the manner required by said war department, and shall be 
paid therefor according to said spécifications. * * * 

"The work under this contract Is to include grading, masonry, ballasting, 
and track-laylng, and ail roadbed and substructures, but not the steel-bridge 
superstructures nor station buildings. For the work under this contract the 
contractor Is to furnish ail l^abor and ail plants and appllances, excepting only 
construction trains, If he chooses to càll upon the company for said trains, 
as provlded hereinafter; and he is to furnish ail necessary materials, except- 
ing only ties, rails, splices, ballast pits, and spur track to quarry or quarries 
or to ballast pits. AU excavations shall be classified ander the following 
heads, viz.: 'Barth,' Tioose Rock,' 'Solid Rock.' Earth shall include sand. 
loam, gravel, clay, and ail other earthy matter, and loose stone or bowlders that 
do not exceed 3 eu. ft. Loose rock shall include ail stone and detached rock 
containing between 3 eu. ft. and 3 eu, yds. Solid rock shall Include ail sound 
117 F.— 18 
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rock occurring In masses exceeding 3 pn. yds. 'pie wldth of roadbed at sub- 
gta^e 1 ft. belo-wbasè of rail WîH gétiérally be 20 ft. In excavation and 15 
ft. lu emWankments, wlth slde slot^ès generally 1% to 1 in eairth ànd 14 to 1 
in rock, or of sucli otlier widtlis or slopes as tlie engineer may in writing 
direct. The' lake crossings -will be made witli rnbble «tone embankment, 
liaving drawbrldge openings wherë designated. Tlie material for thèse em- 
bankments will be obtalned prlncipally from thé rock cuts for the roadbéd 
near thèse crossings and by wideniug thèse cuts. The Inteiior portion of 
thèse embankments shall be made 6f stdnè pf such sizes as naturally blast 
ont of thèse cuts. , Thèse rubblë stpï^e embanïîments will be measured in em- 
bankment Obly. None of the màteriàl compoSiftg it will be measured or paid 
for as excavation, whether It is obtained f rbm the roadbed, right of way, or 
fronl borrow pits or quàrries. In meastiring the rubblé stone embankments, 
the engineer shall ascertain the sëttïèmeht if any, and measure as accurately 
aa possible the entire embahkm'ent, ineluding such settlement. The right 
of way, extra widths for borro'W' pits, and the ballast pits shall be fumished 
by the company wlthout cost to thè contracter and wlthout delaying his 
work. AU quarry sites outsldé of the right of way for afCordlng stone for 
rubble embankment, bridge masonry, or otherwise, shall be furnished by the 
contracter.' But the company shall provide thèse quàrries at points convenienl 
to tlie work on the contractor's payment to it of the sum of flve hundred 
dollars ($500.00). In any case the compai^y shall lay spur tracks to quarry 
sites and ballast pits wlthout cost to thé contractor. AU grading, excava- 
tions for fonùdations on land or in water, for ditches, berm ditches, culverta, 
or dtherVfisë, escept the material for forming the nibblè stone embank- 
ments as heréinbeîore specifled, shâll bè measured, estimated, and paid for 
as excavation only, in its proper class as earth, loose rock, or solid rock. If 
the contiractor grade in excëss of the directed width in excavation, earth em- 
bankment, rubble stone embankment, op otherwise, then such excess shall 
not be imld for. The pricè paid for exca\^atlon in ail the séveral classes 
thereof wiU be understood tô cover and paiy for the entire expense of its re- 
moval by any method wha.tever, includlng Ibàdlng, unloàding, transportation, 
and deppsit, In the mariner prescribed in thèse speciflcations, in thé places 
designated by the engineer: provided, the average haul of the material so 
transportëd dbes not excéed one thousand feèt (1,000 ft), and beyond that 
distancé orie-half of one cent per cublc yard per hundred feet (100 ft.) will be 
allowed and paid for such esti^ haul. When required by the engineer, the 
côntrf^cfot shall riprap the face of embankment or the foot of slopes as pro- 
tection agairist action of watër. The riprap Is to be laid by hand by compe- 
teht worjîinen, and be of such thicknèss arid islope and of such ordinary stone 
as Is most coiivenient. It shall bemèasurecï and paid for by the cubic yard. 
It the contractor abandon aiïy part of the Work, or if, in the opinion of the 
engineer, he do not maintfiln upon it such rate of progress as wbuld be 
iipcéssary tp cotnpléte thé Vrork withiri a reasonable tlme, the company may 
takè oyer apd enter upon the work and complète it at the contractor's ex- 
perise. * , '*; *' ■ ■ ■ 

"The itoal, festiiQàte shàU be based on thé quantities which shaU be deducted 
by the çhieî engineer frorii àc'curate actual measurements as provided in said 
spécifications, taken togéther Vith the foUowing pHces, which areto preVall 
in this dontract, to wit: Èairth excavation, per cubic yard, eigbteen cents 
($<).18); Iboèe rock excavati6i§, per cubic yaM,'forty cents ($0.40); solid rock 
excavation, .per cubic y^rd, forty cents ($0.40); rilbfelé stone embankment, 
për cubic yard, 40 cents ($0.^}; track-lâylng, maip àrid single track, per 
mue, twohùiidred and fljtty'doiîàrs (5250.00); track-laying, side single track, 
pét mile, tWphlindred (Emd'ftfj^ dollars. (ÇâSÔ.Ob). 

"The Kutland Éailroad Coîripâny, ^' ébrporatlpn created by and existtng 
u^der the lawB of the' stafe' of Verniont, and havirig Its principal office at 
Rutland, In'the county of RÙtiand âûd stafe of Vennont, in considération 
bf one dollar rèçeiyéd to its fiiU satisfaction bf O'Brien & Sheéhan, copartners, 
haying their ofBce and /priilidipai placp of business at. No. 253 Broadway, 
New York, and tri the further Considération of the exécution by said O'Brien 
& Sheehan of a contract with the Ohamplàiii Construction Company on the 
20th day of February, A. D. li8Ô9, for the construction of the Rutland-Canadian 
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Baiiroad, hereby covenants and agrées wlth the sald O'Brien & Sheeban tliat 
the said Champlain Construction Company will faithfully perform ail ttie 
conditions and matters to be performed by it, according to the terms and 
conditions of said eontract, and hereby guaranties that said Champlain Con- 
struction Company will faithfully perform ail said terms and conditions." 

The time of completion was extended to May 20, 1900, and the work 
and working plant of the contractors were taken over by the Construc- 
tion Company, protected by an injunction from the state court in the 
first of thèse causes, October 12, 1900. 

One principal question is as to the right of the Construction Com- 
pany to take over the work and complète it at the expense of the con- 
tractors, with their plant.. This question was considered in Construc- 
tion Co. V. O'Brien (C. C.) 104 Fed. 930, on a motion to dissolve the 
injunction of the state court, after removal to this court. The con- 
clusion was then reached that the case as it then stood did not show 
any right to take over the plant and use it to complète the work at 
the contractors' expense. Since then a motion has been made to 
amend the bill to set up an agreement that this might be donc, which 
was continued to the hearing, with leave to take testimony to support 
or deny the allégations of the amendment. The testimony does not 
come up to sustaining thèse allégations, and the use of an injunction 
to obtain the possession directly négatives the idea that it was taken 
under a peaceable arrangement. As the case now stands, the taking 
over of the work was right, for doing it by the company as its own 
work, at its own expense, with accountability for the use of the plant 
belonging to the contractors in doing its work. The rights and lia- 
bilities of the parties as to the work done by the contractors up to the 
time of the taking over, and the use of the plant by the company after- 
wards, are therefore to be ascertained. 

The eontract refers ail classifications, measurements, computations, 
and adjustments to the chief engineer. The ascertainment of the 
quantifies of the lake fills was difficult, and as to one a joint measure- 
ment by engineers representing the contractors and the company re- 
spectively was had, and the results were acquiesced in by ail and adopt- 
ed by the chief engineer as correct. Afterwards suspicion was raised 
as to the joint measurement, and remeasurement was made by the 
company through experiments in drilling down through the embank- 
ments to ascertain their depth. They made the depths and quantifies 
very much less, and the amount allowable for the work about $110,000 
less. Thèse remeasurements appear to hâve been made with great' 
care under the difiSculties, and by themselves would seem to be suf- 
ficiently accurate. But the joint measurement was made with care 
also by those acting in the interest of their respective sides, and there- 
fore entitled to great weight, and it compares better with the prelimi- 
nary surveys of the lake bottom. On the whole, it seems to be the 
safest, and is followed, and the engineer's estimâtes of the other lake 
fills are taken to be correct, and followed. 

The engineer has computed overhaul at the rates provided for in the 
eontract on excavations for land fills, and not for lake fills. The con- 
tractors claim that the method of Computing it where allowed is not 
correct, and that it should be allowed for ail fills. The spécifie pro- 
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visions of the contract for obtaining material for, construction of, and 
Gomt>ensation for the lake fiUs appear to confine them to thèse stipu- 
lations, and to exclude' àll other gênerai provisions as to ascertaining 
compensation for theni. The method followed appears to leave some 
quantities hauled over i,ooo feet not reckoned; and, if the contract 
had siiîiply provided for overhaui where appHcable in excess of 1,000 
feet, the resuit would appear to be clearly too small. But the over- 
haui provided for is "average" overhaui; and the averaging done by 
Computing from centers of gravity of excavations to those of fiUs, and 
allowing for ail over 1,000 feet so found, instead of finding the centers 
of gravity for ail quantities moved more than 1,000 feet, seems to be 
within the terms of the contract in this respect, which were to be car- 
ried out by the chief engineer, and his use of it under the contract 
seems to be final. Some material not within the overhaui clause had 
to be hauled further than was anticipated, and compensation quantum 
meruit is daimed ; but that seems to be met by the clause in the con- 
tract putting such conditions and locations at the risk of the respective 
parties. 

Riprap for rubble embankments, dumped and placed, was to be 
$1.75 per cubic yard; 30,867 yards dumped appear to be allowed for 
at but $1.25, because not placed. This différence appears to be too 
great. According to the évidence, 10 cents per yard would be suf- 
ficient for the placing, and 40 cents more per yard should be allowed 
on this number of yards, making $12,346.80 which should be allowed 
in addition. ■ 

Items amounting to $2,687.82, as shown by contractors' Exhibit 
151, appear by concession to hâve been deducted twice from estimâtes, 
and that amount should be allowed to the "contractors to correct that 
error. 

Extra cost of laying old rails and joints instead of new, that by 
the contract were to be furnished, is admitted to be allowable, and on 
the évidence is allowed for 44.04 miles at $125 per mile, amounting 
to $5,505. 

The Company took over the plant materials on hand belonging to 
the contractors, for which $10,687.10 is allowed to them. 

Use of 55 dump cars, costing $3,300, appears to hâve been charged 
and deducted from estimate to the amount of $13,981.30. This seems 
to be too exorbitant to be allowed to stand. One-half their value 
seems reasonable, leaving $12,631.30 of the amount deducted to be 
replaced. 

The contractors were dilatory in some respects about proceeding 
with the work, and the company deducted the $400 per day for delay 
for the II days of May, 1900, after the expiration of the last extension 
on the 20th from the estiniates of that month. The contractors pro- 
tested, and the amount was.restored. Against the protest of the con- 
tractors, déductions were made again for each day after to the taking 
over of the work October I2th, amounting in ail to $54,200. The con- 
tractors insist that this amount should be restored. This déduction 
was provided for originally, and carried along in extensions always as 
liquidated damages for delay. If it had been attributable solely to the 
shortcomings of the contractors, the déductions would hâve been en- 
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tirely justifiable, but they would not be proper unless damages as such 
would be recoverable. That damages are not recoverable by one of 
another for conséquences flowing from both is familiar law of constant 
application. The line connected at each end with existing railroads, 
and rights of way for making connections for taking on materials there 
and for doing the work elsewhere were not acquired, and plans and 
materials to be furnished by the company were not provided till after 
the contractors were entitle'd to them, and thèse hindrances contributed 
substantially to the delay for which the déductions were made. If they 
should be left to stand, the company would recover damages of the 
contractors for its own neglects. There is no way for summing up the 
defaults of each and apportioning the damages to them, but the whole 
must be allowed or none ; and, as ail cannot be, none must be. Thèse 
déductions must therefore be restored. 

Wider excavations than called for were made for convenience in 
use of steam sRovels, and are claimed for, but that they shall not be 
allowed for is expressly provided in the contract. 

What is called shale was encountered by the contractors in excava- 
tions. It appears to hâve been classified by the chief engineer tempo- 
rarily as rock, but finally as earth. The classification of materials to 
be moved is provided for in the contract, and that is to govern accord- 
ing to common language rather than by scientific terms. This is not 
loose rock mentioned, and must be earth, if not sound rock. It does 
not seem to be sound rock, however seamy ledges might hâve to be 
classified. Rock would not need to be absolutely sound and free from 
ail seams, for classification as such, but only generally sound in lay- 
ers or masses which would separately be understood to be rock in 
common speech. There would be none or but little absolutely sound 
rock excavation on the line, still a great deal of rock moved had been 
very properly classified as such, but it was sound in rock quantifies as 
contemplated by the contract, and this is not, or not so clearly so as 
to be without the discrétion of the chief engineer, to whom such doubts 
were by the contract finally ref erred. 

The évidence of the contractors admits, by their Exhibit 69C, items 
chargeable to them amounting to $39,387.74, and, by their Exhibit 
158, such items not deducted from estimate amounting to $19,464.22. 
Those not before deducted should apparently be deducted now. The 
company admits charges for extra work not credited amounting to 
$1,921.26, which apparently should be allowed now. 

The riprap was at the agreed price quite profitable to the contract- 
ors, and was stopped by the chief engineer on a suggestion from the 
président before what had been directed was completed. The con- 
tractors claim damages for not being allowed to go on with it. But, 
as the embankments were by the terms of the contract to be riprapped 
only "when required by the engineer," there would be no basis for 
damages about what should not be so required, whatever his motives 
might be. There would be no breach of any stipulation for a founda- 
tion. They had when stopped donc some work toward continuing 
under the prior direction, for which they seem entitled to fair compen- 
sation, that is found to be $2,000. 
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The artlmtités to October 12, 1900, appèar to amount to $870,497 59 

Extra for laylng old rails , 5,505 00 

Dpe on riprap done , , 12,346 80 

Preparlng riprap ordered ,.... 2,000 00 

Materlftis taken October 12, 1900... 10,687 10 

Admltted èxtràs 1,921 26 



Prima facle payments $780,748 16 

Supplies not deducted ., 19,464 22 



$902,957 75 



.?800,212 38 

Orerpald an dump cars $12,631 30 

Oharged twlce 2,687 82 

15,319 12 

Net payments ; 784,893 26 



Due as Of October 12, 1900...., *. $118,064 49 

The use of the plant under the accQtlntâbility required for maintain- 
ing the injunction was had in doing the work of the contract, and is 
to be allowed for at its fair and just value as near as may be under the 
circumstances, according to the évidence. This is difficult to fix ; but 
on much considération of its value when taken, of the work actually 
done witli it, of its value when returned, and its whole situation, 
$30,000 seems nearest to what is right, and is the amount arrived at. 
'Hiis makes due îrom the company to the contractors $148,064.49. 

There are many comparably smair items in controversy, not men- 
tioned nor mentionable within proper limits in détail, some not proved 
at ail, some not establîshed as required by the contract, some the dis- 
position of which has been acquîesced in, and some which hâve been 
abandoned. None are thought to hâve been overlooked in considéra- 
tion, but, if any are made to appear to hâve been, they may be adjusted 
on settlement of the decree. 

The contractors' bid was reduced 2 cents per yard for earth exca- 
vation by their agent without their knowledge. When they learned 
of it they declined to exécute the contract. To induce them to go on, 
the défendant Clément oflfered to pay 5 cents per yard in addition to 
the bid of 40 cents for rubble embankment, whereupon they executed 
the contract at the bid priées. This was done wholly by paroi, but 
thus far there is no fair dispute upon the testimony. The contractors 
claim that he made this agreement as président for the Rutland Rail- 
road Company; Clément claims that it was to be merely a gratuity 
of that amount, if the work should be well completed in time, accord- 
ing to the contract. No express authority for making such an agree- 
ment in behalf of the railroad company is shown ; and, as the work was 
to be done upon the rOad of another company, it would not seem to 
be within the scope of his gênerai authority as président. If he acted 
without authority he would, of course, bind only himself ; and from the 
testimony it is not found that he assumed to act for any one but him- 
self. The witnesses may hâve inferred, ahd from that hâve under- 
stood, that he acted as président from his well-known position as such. 
The testimony seems to ëhow-fairly and sufïiciently that the contract- 
ors were by him given to rightfully under stand that this was to be paid 
as compensation, and not as a gratuity. The considération moving 
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from the contractors was the exécution of the contract with the Con- 
struction Company, and was ample. Although founded upon, this 
promise was independent of and not collatéral to, the written contract 
of the Company. It never agreed to pay this five cents per yard ; that 
was not and never would be its debt, nor a failure to pay that be its 
default ; and Clement's agreement was not one to answer for the debt 
or default of the company, but one that created a debt of his own, 
which seems to be valid. There appear by contractors' Exhibit 69 
to hâve been 1,016,123 yards of this embankment, amounting, at five 
cents per yard, to $50,806.15. 

The right to the injunction wholly fails, and there is no other relief 
to which the company is entitled in the first case ; but the right of 
the contractors to compensation for the use of their plant, which was 
protected by the provision for accountability on continuing the injunc- 
tion, remains to them by that, as well as according to their rights as 
owners of the plant, and should not be disturbed. 

In the fîrst case let a decree be entered dismissing the bill, without 
préjudice to accountability for use of plant, and without costs. 

In the other case let a decree be entered that the Champlain Con- 
struction Company pay to the plaintifïs $148,064.49 within 20 days, 
and in default thereof that the Rutland Railroad Company pay the 
same within 20 days after, with costs, and that défendant Clément pay 
to the plaintifïs $50,806.15 within 20 days, without costs. 

At the settlement of the decree the amount due as of October 12, 1900, 
from the construction company was modlfled to $112,624.62, and from Clém- 
ent to $47,070.15. 



THE 0. W. ELPHICKE, 
(District Court, W. D. New York. June 13, 1902.) 

1. Sbipping— Damage to Cahgo— Liabilitt of Ship. 

Where cargo was injured after It was recelved on board a vessel, and 
before its delivery, thé burden of proof rests upon the carrier to show 
that the •ffessel was in ail respects seaworthy at the commencement of 
the voyage, before it can invoke the provisions of section 3 of the Harter 
act, giving exemption from Uability for losses arising from dangers of 
the sea. 

e. Samb— Seaworthinbss— Rbquibement of Hauter Act. 

A shlpowner does not comply with the requlrement of section 3 of the 
Harter act, so as to be entitled to the exemptions thereln provlded, by 
merely furnishing proper equipment of the vessel prlor to the commence- 
ment pf the voyage, but he is bound to see that his servants exercise 
due diligence In its use to make the vessel seaworthy at the time the 
voyage actually commences. 

B. Same — Insuffioient Hatch Covebings. 

A steamshlp carrled a cargo of flaxseed from Duluth to Buffalo in 
November, and on her arrivai the seed was found to hâve been damaged 
by water, chlefly under the hatches. She encountered a severe storm on 
the voyagé, during which the seas came over her deck, but such storms 
were to hâve been expected at the season. Previous to the voyage she 
had been engaged for a considérable tIme In carrying ore, and there was 

f 2. ImpUed warranty of seaworthlness, sçe note to The Carib Prince, 15 

C. 0. A. 38S. 
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«vldébèe Wlitcli" Justlfled a flnâing fliat her hatch coamîngs and covers 
had l>een;tnjured In loadlng and miloading, and had not been repaired, 
and also tliat, the tarpaullns and strong bacjis were not in good condition. 
Eeld, that she, wàs not In seaworthy, condition at the commencement of 
tHe voyagé, taKÎng Into considération the cargo carrled and the season, 
and thàt Snch fact was a proxlmate cause of the cargo damage, whlch 
rendered her liable therefor. 

In Admiralty. Suit to recover for damage to cargo. 

Clinton & Thomas (George Clinton, of counsel), for libelants, 
Goulder, Holding & Masten, for respondent. 

HAZELj District Jùdge. The libel in this cause was filed against 
the steamship C. W. Elphicke for damages to her cargo of flaxseed 
during a voyage on the Great Lakes from the port of Duluth, Minn., 
to thé. port of Bufïalo, N. Y. The damages sustained by the Albert 
Dickinson, Company, owners of the cargo, were paid by libelants, 
maririé Insurance companies, which thereupon became subrogated 
to the rights of the cargo owners. The respondent claims that the 
damage wàs pccasioned solely through périls of the sea. The proof s 
on thé main issue of the Elphicke's seaworthiness at the commence- 
ment, bf the voyage are conflicting. The proofs for libelants tend to 
show that the Elphicke left DulutS-with a cargo of about 89,500 bush- 
els of flaxseed on November i, 1896, consigned to the Albert Dick- 
inson Company under 12 separate bjUs of lading. , The flaxseed was 
in good condition at time of shipment. The Elphicke arrived at Buf- 
falo on or about November 7th, with her cargo damaged by water. 
The grain was chiefly damaged underneath the hatches, — pa.ticu- 
larly underneath the after hatch. lyibelants argue that the accumula- 
tion of water underneath the eight hatches of the Elphicke was due 
to improper, and faulty equipment; that her tarpaulins were old, 
wprn, and liiisuited to keep water from leaking through the hatch 
çovers; that their seams and eyelets were ripped and torn; that the 
Staples by wijith the battens were seçured were too far apart, in some 
instances, i were missing, and therefore the tarpaulins were not firmly 
placfid upon the hatch covers ; that the corners of some of the hatches 
were chamfered from oné^half to thrèe-quarters of an inch; that the 
hatch coamings were defective, and the strong backs out of place. 
This condition pf the ship'allowed the ivater which swashed her deck 
during a storrn encountered on November 5th to leak through crevices 
and interstices in the hatches or hatch coamings, which the tarpau- 
lins wére deSigned to covér and protect. Libelants' witness Barrett 
testifies that underneath hatch covers i and 2 the flaxseed was set 
four inches in depth; Nos. 3, 4, and S, about two feet; while under- 
neath hatches 6 and 7 a worse condition appeared; The respondent's 
proofs tend to show that the steamship Elphicke had received in the 
fall of 1895 thé highestinsurance classification; that when the El- 
phicke left î>uluth, with. her cargo pf flaxseed she was well fitted and 
seawortiijy;; that she possessed aad used two sets of tarpaulins, one 
of which was comparatively new> and entirely suitable for covering 
hatches and to protect tbtem from lèakage. The other was old and 
worn, but in good condition. Both were used in the usual and eus- 
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tomary manner, — ^the old employed as an inner, and the new as an 
outer, covering. The captain of the Elphicke, as well as others of 
the crew, testified to the seaworthiness of the vessel at the time of 
commencing the voyage. None of the defects in hatch coamings and 
tarpaulins, as testified to by the witness for libelants, when the ves- 
sel arrived at Bufifalo, were observed by them. 

It is strenuously insisted that the stress of weather caused the ves- 
sel to strain and twist. This resulted in the damage complained of, 
and therefore respondent daims the leakage may be properly ascribed 
to périls of navigation. The issue is, I think, confined to that ques- 
tion alone. On the argument it was stated for respondent that, as- 
suming the tarpaulins were serviceable, the captain of the vessel hav- 
ing under his management and supervision men compétent to repair 
hatch coamings, hatch covers, and seams, and the necessary tools 
wherewith to make such repairs, the inquiry was pertinent whether 
the provisions of the third section of the Harter act, under such cir- 
cumstances, are not properly invoked. If such were the facts, the 
vessel would not be exempt when the defects existed at the com- 
mencement of the voyage. The suprême court has recently passed 
upon this question in International Nav. Co. v. Farr & Bailey Mfg. 
Co., i8i U. S. 218, 21 Sup. Ct. 591, 45 L. Ed. 830. At page 225, 
181 U. S., and page 593, 21 Sup. Ct., 45 L. Ed. 830, the court says : 

"We do not tliink that a shipowner exercises due diligence, within the 
meaning of the act, by merely furnishing proper structure and equipment, 
for the diligence required is diligence to make the shlp in ail respects sea- 
worthy; and that, in our judgment, means due diligence on the part of ail 
the owners' servants in the use of the equipment before the commencement 
of the voyage, and until it is actually commenced." 

Assuming the façts as proved by witnesses for libelants to be estab- 
Hshed, the vessel was not in ail respects seaworthy. It was not rea- 
sonably equipped and supplied at the beginning of the voyage, and 
therefore the loss caused was not one incident to the périls of the 
sea. The burden of proof is on the vessel to show that she was in ail 
respects seaworthy at the time she cleared. The rule is thus stated 
by Justice Wallace, speaking for the court, in The Frey, 45 C. C. 
A. 309, 106 Fed. 319: 

"When goods In the custody of a common carrier are damaged after their 
receipt and before their delivery, there is a prima facie presumptlon that the 
carrier was at fault" 

The Elphicke encountered a gale on Lake Erie abreast of Middle 
Ground, between Point Pelée and Pelée Island. Its velocity is in dis- 
pute. Some witnesses put it as high as 60 miles per hour. It was 
not an extraordinary gale for that season of the year on the Great 
Lakes, although its severity tested the seaworthiness of the Elphicke. 
The wind varied from south to southwest; the course of the ship 
being east by north half north ; the wind and the sea bearing on the 
starboard quarter. The captain testifies that it was about 10 o'clock 
in the forenoon of November 5th when the seas came over the ship 
forward of the boiler house. The bulwarks were 18 inches high, 
solidly built, with scuppers. The scuppers failed to free the ship 
of the water. She reversed her course and sheltered under Pelé 
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Island. The severity of the wind caused a breakàge of the window 
in the ptlot house 20 feet above thé surface of the water, and washed 
in the forward bulwarks; The second after-hatch cover was twisted. 
The watef Btood on her deck almost continually betwèeii the bul- 
warks for the space of five hours. On the next day, while the ship 
was sheltered at Pelée island, the captain observed that the butts 
around the hatch coamings and watef ways had started. The oakum 
had startéd, and, it seems; had the appearance of having been started 
during the storm. The captain further testifies that the leakage was 
attributable to the strain from the pitching of the vessel. In this 
he is corroborated by others of the creW. A careful examination of 
the testimony, however, satisfies me that the damage to the cargo was 
not proximately due to this cause. I do not think she suffered a 
strain so unusual as to resuit in the opening of seams to the extent 
of darnaging 6,000 bushels of flaxseed. I incline to the belief that 
the Elphicke, starting on her voyage at that season in the manner 
in which she was laden, was not in a condition that can be regarded 
as reasoriably safe, under ail the conditions in the case. The évidence 
of the libelants justifies the finding that the strong backs, hatch coam- 
ings, and hatch covers wère insufîicietît and defective. Failure to 
adequately protect cargo dùring the storm was a conséquence. The 
trip was made at a tirae when navigators on the Great Lakes and 
owners of yessels are required to use great care against the in- 
clemency of weather bordering on the close of the navigable season. 
Such s,eyerity of wéather in, that season of the year on the Great 
Lakés is prèsumed to be well known to mariners. The Elphicke is 
272 feet keel, 42 beam, and' was loaded to a depth of 16 feet, with a 
capacity for 173^ feet. During the previous season she was engaged 
in transpbrting iron ore, and it may reasonably be prèsumed from 
the évidence that while so, engaged her hatch coamings and covers 
sufifered from usage in ïoading and unloading. This the owners 
thereafter failed to repair. The tarpaulins alone, assuming them to be 
sufficient, failed to offset this injury and defect, by reason of their 
improper battening. She was calked and overhauled in 1895, im- 
médiately prior to engaging in the ore trade. Witness Watterson, 
for respondent, testifies that after unloading at Buiïalo she was ex- 
amined by him at Cleveland, and in his opinion the oakum and butts 
had started, due to the storih which she encountered on her trip to 
Bufifalq from Duluth. Doubtless this is true, but, as we hâve seen, 
the damage to the cargo waS most apparent immediately under the 
respective hatches. It must therefore be found that the chief con- 
tributory causé of the damages sustained was the lack of sufficient pro- 
tection to the cargo, in the construction of the hatches of the vessel. 
I am well satisfied by the évidence that she was not reasonably 
fit at the commencement of the voyage, laden as she was, to encoun- 
ter gales of wind and storms that are known to prevail at that period 
of the navigable season. Hughes, Adm. p. 57; The Aggi (D. C.) 
93 Fed. 484; The Queen (D. C.) 78 Fed. 155 ; International Nav. Co. 
V. Farr & Bailey Mfg. Co., supra. The owner should hâve exercised 
great diligence to ascertain her condition, and to hâve guarded against 
the occurrence of damage to those who intrusted their property for 
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safe transportation to the vessel. Had such diligence been exer- 
cised, the seciirity of the cargo, in my opinion, would not hâve been 
impaired. 

The évidence shows that the amount of damaged grain was 6,126 
bushels; that its market value at Buffalo at the time of loss was 
79^ cents per bushel. This amount is based upon the average of 
the priées shown by the évidence to be the current market price at 
Chicago, with freight charges, etc., added to fix its reasonable value 
at Buffalo. This fixes its total valuation ■ at $4,877.82. It appears 
that the damaged grain was sold for $1,546.81. Thèse proceeds will 
be regarded as held by the shipbrokers, Brown & Co., as agents for 
libelants, and the libelants may recover the balance, $3,331.01, with 
interest from January 9, 1897, together with costs, Let a decree 
be entered accordingly. 



DAVIDSON S. S. 00. v. 119,254 BUSHELS OF FLAXSEED, 
(District Court, W. D. New York. June 13, 1902.) 

1. Shipping — Damage to Cargo— Sba Périls. 

Damage to a cargo of flaxseed. on a voyage from Duluth to Buffalo, 
caused by water, held not to hâve been due to unseaworthiness of the 
vessel at the commencement of the voyage, but to dangers of the sea, 
agalnst which the carrier was protected from liabillty by the conditions 
of the bllls of lading; It belng clearly shown that the vessel, which was 
new, had been recently overhauled, and was in every respect in the best 
condition and properly equipped, havlng the hlghest ratlng, and it belng 
further shown that on the voyage she encountered unusually severe gales 
and heavy seas, which caused her seams to start, from the strain. 

2. Same— Lien por Freight— Delivert op Cargo in Warehoosb. 

A vessel, by deliverlng her cargo of flaxseed in a warehouse at the 
end of the voyage, and taking a receipt therefor, which was retalned 
untll a libel was flled, dld not therèby lose her lien on the cargo for 
freight. 

In Admiralty. Suit to enforce lien on cargo for freight. 

George Clinton, for libelant. 

Harvey L. Brown, for claimant and respondent. 

HAZEL, District Judge. A libel was fîled in this proceeding 
against 119,254 bushels of flaxseed, cargo of the steamer Orinoco, 
by the Davidson Steamship Company, a Minnesota corporation, to 
recover the sum of $1,646.87 freight. The cargo was consignée! to 
Spencer Kellogg, of Buffalo, N. Y. It was taken on board the 
Orinoco pursuant to bill of lading at the port of Duluth, Minn,, on 
or about November 6, 1900. The Orinoco had in tow the Abyssinia, 
a lake barge having a capacity of 25,000 bushels of wheat. The re- 
spondent, owner of the flaxseed, claims that 513 bushels of the cargo, 
valued at $1.88 per bushel, were damaged when the carrying vesse! 
arrived at her port of destination, by reason of her unseaworthiness 
when she commenced her voyage. He seeks to recoup in this action 

IT 1. Loss by périls of the sea, see note to The Dunbritton, 19 C. C. A. 465, 
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the sUiri Of^ $759.25. I hâve carefully examined the proofs, and hâve 
become ' satîèfièd that the vessel wàs reasonably séaworthy and fit 
to carry the cargo which she undertook to transport, and therefore 
the Hbelant ië entJtled to recover freight on the entire cargo deliv- 
ered by it to the respondent at Buiïalo, N. Y. I am weÙ convinced 
that the Hbelant, bwner of the ship, has maintained the burden which 
the law imposes, — to prove that the damage was sustained by causes 
over which the owner of the ship had no control, and for which, 
therefoi-e^ it cannot be held responsible. The question presented is 
whether, in view of the tenus of the bill of lading, which provide 
for the delivery of the cargo in good order, "the dangers of the sea 
only excepted," the damage sustained to the cargo is attributable 
to such dangers, or to unseaworthiness of the ship at the inception 
of the voyage. The Orinoco was a first-class wooden vessel, built 
in Bay City, Mich., in 1898. She sustained damage in September, 
1900, in conséquence of a fire, and was immediately thereafter over- 
hauled, examined, calked, and placed in good condition. She was 
rated Ai star, — the highest class that can be given an inland vessel, — 
and was so rated at the time she was laden with cargo consigned to 
the respondent. It is admitted by respondent that she was in ail 
respects strong, stanch, and well fitted for carrying large quantities 
of iron ore or coal on the Great Lakes. The theory upon which 
respondent predicates unseaworthiness at the time of the commence- 
ment of the voyage is that she was not fitted for carrying flaxseed, 
by reason of defects of construction, which resulted in quantities of 
water leaking on the cargo through the hatch covers, and other 
places hereinafter more particularly specified, during gales encoun- 
tered on Lakes Superior and Erie. The captain of the Orinoco tes- 
tifîes substantially that before leaving Duluth, on or about November 
6, 1900, he made the usual and customary examination of the vessel 
to ascertain her condition. He says he gave spécial attention to the 
hatches. They were covered by extra-heavy No. 2 tarpaulins, which 
were bought and put in use after the fîre in the preceding September. 
The mate secured the hatches before leaving, and he gives évidence 
on the trial corroborative of Capt. Starkey, and tending to show that 
the hatches and tarpaulins were in good condition. The efficiency 
of the tarpaulins which were designed to protect the cargo from 
leakage is not seriously disputed. In this respect, therefore, the duty 
of the vessel was properly performed. On the night of November 
7th, when the ship and her consort were oflf Eagle Harbor, Lake Su- 
perior, 19I rtiiles from Duluth, in conséquence of the turbulency of 
the làke, produced by a gale, the Abyssinia broke the steel cable by 
which she was being towed. She anchored near the beach. She 
was taken off the succeeding mbrning by the Orinoco, assisted by a 
tug. The gale lasted 24 hours. Some witnesses put its length at 40 
hours. Thé Orinoco pitched, tossed, and rolled from side to side. 
The velocity of the wind was 40 miles per hour. The witnesses for 
the lîbelant say that the gale was a very severe one, and the strength 
of the Vessel was sharply tried. The seas came over her bow and 
flooded her deck at intervais while the storm lasted. When the vessel 
arrived at Sault Ste. Marie, a delây of four days ensued, by reason 



DAVIDSON S. S. CO. V. 119,351 BUSHELS OF FLAXSEED. 285 

of needed repairs to the Abyssinia's rudder, injured by the stress of 
the gale. The Orinoco suffered no harm. Two small pine plugs 
under the collar of the hawse pipe dropped out, which resulted in 
water reaching the chain locker. There was no appréciable damage 
to the cargo, hovvever, from this cause, at any stage of the voyage. 
The Orinoco and consort left Sault Ste. Marie on or about the i6th 
of November, and reached Lake Erie uneventfully on the morning of 
the 21 st, and passed the dummy light at the mouth of Détroit river 
with a lo-mile southwest wind, which increased in velocity. The ves- 
sel began to steer badly about lo o'clock in the morning. The seas 
were running high. The Abyssinia again broke her cable. The évi- 
dence shows this gale to hâve been of great force and unusual se- 
verity. It was a hurricane. The Orinoco plunged and rolled both 
before and after the Abyssinia broke her cable. Much water came 
over her deck. She pitched and strained in her joints. The captains 
and others of the crew testifîed that in their opinion the velocity of 
the wind was 65 to 75 miles per hour, beginning at 2 p. m., to 8 p. m. 
The wind was from the west. The mate and the engineer, both of 
tvhom hâve had many years' expérience on the lakes, say that the 
gale was the worst in their expérience. The officiai forecaster of the 
signal service stationed at Bufifalo testifîed that the storm was gên- 
erai, and placed the maximum velocity per hour at 80 miles. Its aver- 
age velocity per hour, beginning at 2 p. m., was 69 miles; being 68 
miles at 3 p. m., and over 60 miles thereafter until 8 p. m. The mini- 
mum velocity was 38 miles at 11 a. m. As a resuit of the straining of 
the Orinoco's joints, her oakum started in and around the hatches. 
When the vessel arrived at Bufïalo it was ascertained that her cargo 
was damaged underneath the hatches, the boiler house, chain locker, 
and around the foremast. Her appearance indicated that her seams 
had opened in parts and places. Evidence was offered by the re- 
jpondent which tends to show that bolts in the battens were too far 
apart; that this condition in the hatch covers made it possible for 
water to make its way over the coamings underneath the battens 
and tarpaulins. The battens were fastened 33 inches apart. I do not 
regard that it was essential to the seaworthiness of the ship that they 
should hâve been doser. The testimony justifies the assumption that 
the coamings, tarpaulins, and hatch covers were proper and adé- 
quate, and that the manner of fastening the battens was sufficient to 
keep the tarpaulins snug and tight. Surveyors were appointed by 
the claimant on the arrivai of the vessel at Bufïalo to ascertain the 
extent of the damage and the cause thereof. Their testimony tends 
to show, further, that a contributory cause was the faulty construc- 
tion of the chain locker; that no proper provision was adopted to 
carry ofï, or prevent from entering the cargo, water which might 
penetrate the compartment. Much testimony was given by both 
sides on this point. It does not clearly appear that the water reached 
the cargo from the chain pipes by way of the chain locker. The 
libelant contends that it came through the hawse pipe during the 
Lake Superior gale which caused displacement of plugs in the hawse- 
pipe collar. Some of the water came from that source. It was pre- 
vented from getting into the cargo by temporarily stopping the flow. 



286 117 FEDERAL REPORTER. 

No liability attaches from this alleged defect. It is shown with singu- 
lar icléarness that the master of the vessel performed his full duty 
in tbis regard. The displaced phigs were due to stress of weather. 
The ,gale on Lake Erie was extraordinarily severe. Indeed, it would 
hâve been astonishing if every conceivable part of the ship had proved 
impénétrable to the water which rolled over her. Thexlaim of de- 
fect in the mast in the forward and starboard side, and that improper 
air or ventilator pipes aft contributed to the damage, does not per- 
suade me. No decay extended over enôugh surface or was of such 
depth or character as to cause a leak in an ordinary storm. The mast 
was prqperly wedged. If water penetrated the cargo at that point, 
it is évident that it was produced by the straining and twisting of the 
vessel. Judge Wallace says in The Sandfield, 34 C. C. A. 612, 92 
Fed. 664, that the test of seaworthiness is to be determined whether 
the vessetwas reasonably fit for the contemplated voyage. He cites 
as authority The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241. 
Itis not, daimed hère that there was error in the management of the 
vessel through négligent omission or commission in the use of the 
vessel's e'quipment. The respondent rests his contention on the claim 
of unseaworthiness at the time of the commencement of the voyage. 
The prdof, however, is abundant and satisfactory that the Orinoco at 
the time when she contracted to transport the cargo in question, and 
when she left the port of Duluth for the port of Buflfalo, was reasonably 
equipped and fit to carry out her assumed obligations as common car- 
rier. She was stanch, strong, and well e'quipped to withstand the or- 
deals of the weather prevailing at that season. I think that due dili- 
gence was exercised by her owner to make her in ail respects sea- 
worthy. Her ofïicers and crew performed their full duty in her man- 
agement. The case cornes within the rule laid down by the suprême 
court of the United States, in The Silyia, supra, as illustrated and ex- 
plained in International Nav. Co. v. Farr & Bailey Mfg. Co., 181 U. S. 
218, 21 Sup. Ct. 591, 45 L. Ed. 830. After the September fire already 
alluded to, the burned material was removed and replaced by new 
decks, beams, coamings, and ceilings. The decks were calked, seams 
repitched, the boiler, wîaich was of steel, properly secured and riveted, 
and other extensive repairs made. This must be regarded as strong 
évidence persuasive of her seaworthiness. I find no analogy to the 
case of The C. W. Elphicke (tried before this court at the same term) 
117 Fed. 279. In that case there was a manifest defect in the hatches 
at the commencement of the voyage, and the tarpaulins, necessary 
equipment of a seaworthy vessel, afforded no adéquate protection. 

No claim is made that the lien for freight cannot be held because of 
the conditional delivery of the cargo. Witness Farrell testified on this 
point that it,iS|ÇUstornary to elevate grain immediately on its arrivai, 
and then a itiçket is issued to the vessel agent, who indbrses it on the 
issuancç of the warehouse rpceipt, which is delivered to the consignée 
upon payment of the freight. The warehouse receipt was not delivered 
to the consignée because of his refusai to pay freight charges. The 
libel was filed immediately, and the marshal delivered possession of the 
cargo to the consignée on filing a stipulation. On the facts proved, 
the lien for freight had never been waived or abandoned. Costello 
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V. 734,700 Lathes (D. C.) 44 Fed. 105 ; The Giulio (D. C.) 34 Fed. 
909. 

A decree may be enter ed for the full amount of freight, $1,648.80, 
with interest from November 24, 1900, besides costs. 



MAY et al. v. KEYSTONE YELLOW FINE 00. 
(District Court, E. D. Pennsylvania. June 27, 1902.) 
No. 72. 

1. Shipping— Gênerai. Avkbage— Lusses Subjects of Compensation. 

Wtiere the rùdder of a shlp was partly torn loose in a gale at sea, and 
It became necessary to eut it away to prevent Its beating a hole in the 
ishlp during the storm, its value in its damaged condition before it was 
eut away Is a proper subject for allowance in gênerai average. 

2. Same— Wages and Pbovisions of Ckew. 

The wages and provisions of a crew during the time they were en- 
gagea at sea in constructing a jury rudder after It became necessary to 
eut away the broken rudder to save the ship In a storm are proper items 
for allowance in gênerai average. 

In Admiralty. Suit on gênerai average bond. 

Horace h. Cheyney and John F. Lewis, for libelant. 
Théo. M. Ftting, for respondent. 

J. B. McPHERSON, District Judge. This controversy concerns 
two items of the gênerai average adjustment that was made in con- 
séquence of certain losses sustained by the bark Guy C. Goss during 
a voyage from the port of Vancouver to the port of Philadelphia. 
Not long after the ship had rounded Cape Horn, she encountered 
severe weather, and during the course of the gale, and in consé- 
quence thereof, her rudder was torn partly loose, and could no longer 
be used for steering the ship. For 15 or 16 hours efforts were made 
to repair the injury, but, owing to the strength of the wind, and to 
the heavy sea that was running, it was found impossible to make 
the damage good, and, as the loosened rudder threatened to beat vio- 
lently against the rudder post, and thereby to cause the ship to spring 
a leak, the captain decided to eut the rudder away. This was ac- 
cordingly donc, and of course rendered the vessel helpless. Ali hands 
were immediately set to work to construct a jury rudder, and mean- 
while sails were set to steady the ship. In this condition she drifted 
about for seven days, while the temporary rudder was being made. 
This being fînally accomplished, the ship proceeded upon her voyage, 
and arrived safely at the port of Philadelphia. Hère the customary 
protest was made, and the respondent, who was the consignée of the 
cargo, gave a gênerai average bond, upon which the présent action 
has been brought. The adjuster allowed two items with which the 
présent dispute is concerned — First, the estimated value of the rudder 
in its damaged condition just before it was eut away; and, second. 

If 1. General average, see note to Pacific Mail S. S. Co. v. New York, H. 
& E. Min. Co., 20 C. C. A. 357. 
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the cost of the wages and provisions of the crew during the seven 
days Whilé the jury rudder was bèing constructed. 

With regard to the first item, the respondent contends that the 
i-uddér liâd ceased to hâve any value whatever at the time it was eut 
away, and, therefore, that no allowance of any amount should be 
made. I agrée with tliis conclusion if the fact were as supposed, 
but I am unable to assent to this view of the testimony. I think 
it appears wijh sufficient clearnesjs that, if it had not been for the 
storm to which the vessel was exposed at the time the rudder was 
sacrifîced, it could easily hâve beeri restored to its former condition ; 
in other words, it had some value at the time it was eut away, and 
this is sufficient to justify an allowance in gênerai average for such 
value, judge Butler decided the point expressly in this district in 
The Margarethe Blanca (D. C.) 12 Fed. 723 (I refer to his opinion for 
a satisfactory discussion of the '■ question), and his décision was af- 
firmed on appeal: Id. (C. C.) 14 Fed. 59. See, also, The Star of 
Hope, 9 Wall. ^28, 229,. 19 L. E^d. 638, and Gourl. Gen. Av. 174 et 
seq. I do not understancl that any objection is made to the amount 
estimated by the adjusters on this account, if any allowance at ail 
is to be made therefor. The argument ôf the respondent is addressed 
solely to the question whether the cargo is liable to contribute any- 
thing whatever for the loss of the rudder. 

I think, also,- that the second item was properly allowed by the 
adjusters. Undoubtedly, if the ship had been able tO' proceed, and 
had borne away to a port of refuge jn order to repair the damage 
caused by the storm, the wages and provisions of the crew during 
the period of hér déviation to the port of refuge and her return to 
ber course would be a proper sùbject fôr allowance in gênerai aver- 
age (Hobson V. Lord, 92 U. S. 397, 23 L. Ed. 613; 14 Am. & Eng. 
Enc. Law, 980) ; and I am unable to see any sufficient reason why a 
similar allowance should hot be rnade for the period during which 
the vessel Wàs delayed at séa, makirig the same repairs by the aid of 
her own crew. In the présent case, the cost is much less than if 
she had gori'e to Buenos Ayres, which was the nearest port, even if 
she had been able to proceed in her rudderless condition. It seems 
to me that the cost of wages and provisions during this period is an 
extraordinary expense inçurred by the ship upon behalf of the com- 
rnon enterprise. It was à necessary expenditure, while the ship was 
beîng put into condition to prosecute the voyage, and, upon the 
principles that govern this bfanch oftlie law of gênerai average, I 
think the allowance was unquestîonàbly correct. 

A decree may be prepared in favor of the libelant. 
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GBRMAN INS. CO. et al. t. HBARNB. 

(Circuit Court of Appeals, Third Circuit July 11, 1902.) 

Nos. 24-32. 

1 luSURANCœ— CONSTBUCTIOK OF CONDITIONS IH PoLIOT— WOKKINO OF Ms- 

CHANIC8. 

A clause of a flre Insurance policy providing that it shall be void "if 
mechanics be employed In building, altering, or repairing the wltliin de- 
scribed premlses for more tlian 15 days at any one time," uniess otlier- 
■wise provided by agreement, is reasonable and valid, and must be glven 
effect as limltlng by agreement the altérations or repairs whicb may be 
made witliout spécial agreement wltli the insurer, and without avoiding 
the policy, to such as can be completed wlthin 15 days, even though the 
worli done is reasouably necessary for the ordlnary repair and préserva- 
tion of the property. 

9. SaMB— RBPAIBINa — AVOIDANCB OF POLICT. 

Under such a clause, worlî done on an insured building in rubblng and 
polishlng the woodworlî, regilding llght fixtures, rebumishing, plumblng, 
and repairing defects in the plastering and spouting, is "repairing," and 
Its continuance for 24 days without notice to the insured, prior to the 
destruction of the building by flre, durlng whlch tIme 351 days work 
had been done, rendered the policy vold. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

George B. Gordon and Walter C. Rodman, for plaintiffs in error. 
Willis F. McCook, for défendant in error. 

Before GRAY, Circuit Judge, and BRADFORD and McPHER- 
SON, District Judges. 

J. B. McPHERSON, District Judge. Each of thèse writs of error 
raises the same question, and they may therefore be disposed of to- 
gether. The évidence upon which the question arises was not dis- 
puted, and may be summarized as follows : 

In December, 1900, Frank l Hearne, the plaintiff below, bought a 
large and handsome residenct m the city of Pittsburgh. At the time 
he was living in a hôtel in that city, and before he moved into the house 
that he had purchased, he desired to put it in thorough order, and to 
make some minor improvements therein. No structural change was 
contemplated, and none was made. A firm of contractors undertook 
to do whatever Mr. Hearne directed, and upon February 4, 1901, the 
work was begun. The kind and quantity of labor and material thati 
was done and used does not seem to hâve been questioned at the triai. 
The total amount of the varions bills was $2,712.04, and in this sum 
is included payment for 351 days of labor. The following quotation 
from the brief of counsel for the plaintiffs in error is no doubt substan- 
tially correct, and will indicate the kind and amount of work and ma- 
terial : 

"The plasterers' blll for material and 164 days' labo: amounted to $790 1 
the carpenters' bill for material and 85 days' labor amounted to $474.79; the 
plumbing bill for material and 21% days' labor amounted to $276.23; the 

1 1. See Insurance, vol. 28, Cent. Dlg. §§ 744, 745. 
117 F.— 19 
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electriclans' blll for materlal and 8 days' labor amounted to |45.48; the tinners' 
blll for materlal and 8 days' latoot amounted to $37.30; the steam fltters' blll 
for materlal and 10 days' labor amounted to $98.57; the brlcklayers' bill for 
1 day's labcfel- Bfaioiinted to $5.55; the tile man's blll for materlal and 10 days' 
labor amounted to $95.50; the weather strlp man's blll for materlal and 17% 
days' labor amounted to $225, — and, In addition to tbls, there were about 
thlrty days' wages of calclmlners, and flve palnters for a part of a day, whlch 
wéiit lato the decorators' blll of $500 f or tnaterials and labor up to the tlme 
of the flre." 

Early in the morjiing of February 28th, a fire broke out, and de- 
stroyed the hpuse. It ivas insuried lor $50,000 in the companies that 
are now plaintiffs in errpr, and suits were brought upon the policies 
to recover for a total loss. Each policy contains the foUowing pro- 
vision: 

"Tbls éntlre poUcy, ùnless otherwlse provlded by agreement Indorsed hereoa 
or added hereto, shall be YOld • • * If mechanlcs be employed In build- 
ing, alteçlng, or repairlng the wlthto descrlbed premlseé, for more than flfteen 
days ât'anFoiie tlme.'' 

No sUçîi agreement was othèrwisè made or waived, and the conipan> 
defeiidfi4V,^n3er this provisicifl, .aiid, among other requests, asked the 
court to charge the jury as f ollotws : 

"(1) l^jjider ail the évidence and the pleadlngs, the verdict should be for 
thcdéfeiadàiit. ■■ -^l'i'i:.' ,■■•,■•■ 

"(2) The policy sued on ta thls case provîdes that if mechanlcs be employed 
in biilldlng^ alterlng, or repairlng the insured premises for more than flfteen 
days at any one tlme, the ptollcy shttll be vold, unless otherwlse provlded by 
agreement todorsed or added'to the policy. As It Is the undlsputed évidence 
In tbls case that there was.no stich agreement Indorsed on the policy, and as 
It îs further the Undlsputed evldehce that mechanlcs were employed in alter- 
lng or repairlng the Insured premises for more than flfteen days at one tlme, 
at and Immedlately prlor to the flre, the verdict should be in favor of the 
défendant," 

"(8) If the, jury find from the eyïdence that mechanlcs were employed in 
alterlng or repairlng the liisUred pf émises for more than flfteen successive 
worklng days at any tlme betwéeiil' the date of the policy and the date of the 
flre, there being no such agreement indorsed on or added to the policy, thelr 
verdict shSall be In favor of tiii^idef enflant." 

^ The court refused thèse points, f efetring the jury to certain instruc- 
tions cdntaiiied in the général çhaîrge. The portion of the charge re- 
ferred to by the learnéd trial jtldge is as follows : 

"I am asked to charge you, as matter of law, that the work done by the 
mechanlcs fthd other persons emiilOyed in tbls building amounted to such 
alterlng Or repairlng of thé building as vlolated the condition of the contract, 
and prevents récovery by the piaintiff. I décline so to Instruct you under 
the évidence In the case. Tha,t cviidfence I submit to you, wlth the folio wlng 
Instructions: 

"The particular clause hère relled on Is not to be construed as preventing 
the owner of thè premises iné.ured from renovatlng the usual and ordlnary 
éfCects of use and wear, and' If -the rénovation Is such as Is customary and 
proper In àhouse of the kliidafldqUality insured to préserve It, and keep 
it In fit condition for use, such work '« not prohlbited by the policy; in other 
■^ords, the clause In question^ cannot *je supposed to be intended to Interdlct 
thé Insured firom the màlntèïîànce o: Ms dwelUng hoùse In the condition in 
whlch it was when the policy was i&sued, and the préservation of it In such 
condition. 

"If, then, what was donc In the plaintlff's dwelllng bouse did not Involve 
any building or rebulldlng, or any altération of any part of the structure or 
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body of the house, and did not go beyond what was incidental to the ordi- 
nary repalrlng necessary for Its préservation, tbere was no violation of that 
condition of tlie policy relied upon as avoiding It. It will be for you to dé- 
termine from the évidence whether what was done in this Instance went 
beyond such ordinary repatrs for the préservation of the premises. If you 
flnd from the évidence that what was done did go beyond what I hâve just 
indicated, that would be a breach of the condition of the policy, and there 
can be no recovery. But if what was done did not go beyond what was re- 
quired for the ordinary repair and préservation of the house, the plaintifC 
may recover. The question of fact, as to the character and extent of the 
work, is for the jury, under ail the évidence." 

The refusai of the points and thèse instructions are complained of by 
proper assignments of error, and présent the question that is now to be 
considered. 

The foregoing portion of the charge of the learned judge would no 
doubt hâve been correct in a suit brougTii upon an eariier form of the 
fire policy, which containec the unqualified provision that the contract 
should be void if mechanics v^ere employed about the house in making 
altérations or repairs. When this provision made its appearance in 
policies of fire insurance, and suits were brought that required the 
courts to détermine the scope of this language, serious objections were 
urged against construing it without qualificatioft, and it was generally 
— perhaps everywhere — held that a reasonable construction must be 
put upon the clause, — a construction that would not be répugnant to 
the nature and purpose of the contract, or inconsistent with the proper 
protection that the policy was intended to afïord. In one of the early 
cases upon this subject (James v. Insurance Co., 4 Cliff. 272, Fed. Cas. 
No. 7,182), Mr. Justice Clifford, in the course of an elaborate dis- 
cussion, stated the reason for such a construction in the following 
language : 

"Small repairs, such as taking ont a broken slate and putting in a new 
one, or replacing a broken pane of glass, or stopping a leak in a chandelier 
or other gas fixture, or mendlng a leaky clstem, or repalrlng a détective chin? 
ney, stovepipe, or furnace, It is properly conceded, may be made; but the 
effect of that concession is to admit that the condition in question is subject 
to a reasonable construction, not répugnant to the nature and purpose of 
the contract, nor inconsistent with the due and customary use and enjoyment 
of the property. Necessary repàlrs of the house, whether small or great, 
could not be made by the working of mechanics In the premises without 
avoiding the poUcy If it be held that the condition under considération ap- 
plies in such cases, as the language of the condition, if taken literally, 
would forbld everything of the kind; but we are of the opinion that the 
condition, If construed to exclude ail rlghts of making such repairs, would 
be void, as répugnant to the nature and purpose of the contract as ex- 
pressed both In the written and prlnted words of the policy. Stipulations of 
the kind, however, in a policy of insurance, may be held valld, if, by a rea- 
sonable construction, the objection to the literal opération of the Instru- 
ment may be avolded, even though, if taken literally, they would be Invalid. 
Authorities to support that proposition do not appear to be necessary, as the 
rule is well established that courts of Justice, in the construction of ail writ- 
ten instruments, wlli seek to uphold the instrument, if it can be done by a 
reasonable construction. Harper v. Insurance Co., 17 N. Y. 198. 

"Apply that rule to the présent case, and it follows. In the opinion of the 
court, that the condition in question does not prohibit the insured from rem- 
edying defects In the premises or machlnery insured which arose subse- 
quently to the granting of the policy without his fault, or which were wholij 
unknown to him at that time, provided such defects were of a character to 
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«nflA^er tie eaf ety of the property insured, or to rerider the same untenant- 
iflpjè ■nd-i!<âeàfe, and unfit to 6ê occupled for the purposes and uses deserlbed 
iatbè ïkJMcS", iinless It appeats that the repàirs made were unreasonable, and 
IncfèaSèithe rlsk, or thftt the flre was in some respect attributable to the 
ïepatA, «*:tb the work dohe In making the repalrs." 

Other courts took the same view, and, so far as we are advised, this 
construction prevailed with little or no dissent. The foUowing state- 
meht çonceming the reason for inserting the provision in the policy, 
and for the restriction placed upon it by the courts, from May, Ins. 
(4th Ed.) § 240, is amply supported by the cases quoted in the note : 

"Worklng of OarpenterB — Bepairs. Upon the same gênerai princlples, when, 
frbm the charaeter of the building insured, and the use made o£ It, it is neces- 
sary to hâve workmen constantly engaged In repalrlng, In order to keep it in 
pro&er condition for the business done therein, the employment ot such work- 
men li nbt à breach of the condition that 'worklng of carpenters,' &c., alter- 
Ing or tepalrlûg, will Vltiat|6 tiie policy. Such condition bas for Its object 
to prohlblt: such hazardous use as Is generally denominated a 'builder's risk,' 
whlch arises from placing the building In the possession or under the control 
of workmen for altération or repairs, but does not refer to such indispensable 
repalrs as are necessary to ^e proper conduct of thè business to whlch the 
boildtog la appi?opriated." 

It will be observed that ^he learned trial judge construed the clause 
contained in the policies riow béing considered as if it were identical 
with the clause construed By the foregoing cases, and it is this con- 
struction that is complained of as error. Afier careful examination, 
ït seems to us that the complaint is well founded. In our opinion, the 
clause now before the court diiïers materially from the clause con- 
strued in the cases by which the charge of the trial judge was evidently 
directed, and requires a dififerent construction to be placed upon it. 
The qualification imposed upon the earlier provision by Mr. Justice 
Clifïord and by other judges resulted in this situation : Since reason- 
able repair was to be permitted,— such repair as was necessary properly 
to préserve the building iil such condition as the policy found it, or to 
allow it to be used and erijoyed in a due and customary manner, — it 
was cleEtf that in nearly every instance the question must be submitted 
to a jury whéther what hai^ been done to the building vras reasonably 
necessary îtti- thé purposes mentîoned, or whethçr it had' exceeded that 
Umit. As an inévitable conséquence, disputes continually arose, and 
it became plain that the provision forbidding ail repairs, thus construed 
to mean only repairs unreasonable in extent, was of little value in pre- 
yenting controyérsies upon this brançh of the contract. Accordingly, 
tlié clause noyv under considération was substituted, with the évident 
purpose of getting rid of a f ruitful jsource of friction and litigation. In 
efïect, the conipanies said to the insured : 

In ordèr that therémay be no room for question in the future con- 
çèrning the charaeter and éxtent of the work that may be done ûpon 
Ihe insured premises, we agrée that you may do whatever you please 
to the building, whether the change ;:*ould be accurately described as 
bjjilding, or as altering, or as repairing, without asking our consent, 
^iid without beingobliged tô consider )yhether or not the risk is there- 
% increased; and you may do this for fifteen days. But if the work 
you do is so extensive that it requires more than fifteen days to finish 
it, thcn we require you to givè us notice, in order that we may take 
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such steps as we may then see fit. We shall then hâve knowledge of 
what you are doing, and we can décide whether it may go on, or 
whether it is se dangerous as to require us to cancel the policy alto- 
gether, or to demand that the increase of hazard shall be compensated 
by an increase of premium. 

This, we think, is the true meaning of the clause in question. It 
substitutes the much more certainly applied test of time for the test of 
reasonableness, and is a change in the contract that seems to us to be 
commendable, and worthy of support. There can rarely be room for 
a serions dispute concerning the length of time employed in doing a 
given work, while it is every day's expérience and observation that 
there are frequently at least two confîicting standards of reasonable- 
ness. It seems to us, therefore, that the learned judge fell into errer 
in supposing that the policies in question required him to ask the jury 
to détermine whether the work done by the défendant in error was 
merely such work as was necessary for the ordinary repair and préser- 
vation of the property, or whether it exceeded this limit. To our 
minds, the meaning of the provision already quoted is plain and clear, 
as we hâve endeavored to explain ; and it only remains to add that the 
work done by the mechanics employed for Mr. Hearne was certainly 
"repairing," even if it were neither "building" or "altering." The 
scope of the last two words need not now be determined. The char- 
acter and extent of the changes are thus described in the brief of the 
counsel for the défendant in error, who may be trusted not to exag- 
gerate the description : 

"Not a brick, a stone, or a tlmber was added to or taken from the building. 
Neither the roof, walls, floors, partitions, or foundations were altered in any 
manner or added to. Nothing of the structure or frame of the building was 
disturbed, exeepting that a small end of a board In one floor, provided for 
that purpose, was lifted by a plumber, to examine a pipe beneath it. The 
principal work done by the insured was the rubbing and polishlng of the 
liardwood 0oors, stalrway, walnscotlng, and woodwork throughout, prepara- 
tory to renewlng or freshenlng the finish. Craclis had appeared In a number 
of the walls and celUngs, whlch required to be flUed up or eut out, and a 
eeiling was so badly eracked that it was deemed inadvlsable to attempt to 
repair it, and It was replaced. This, of course, required the redecoration 
of those walls and celllngs, whlch work was contemplated, and the decorato'rs 
had corne to work wlth thelr materlals, but had not commenced their work 
beyond some calclmlnlng In the servants' quarter In the thlrd floor. A bowl 
In one of the bathrooms was eracked, and replaced by a new one, and the 
exposed parts of the plumbing were being reburnished and renickeled, so 
as to freshen It, but no change was made in the plumbing System. The 
eleetric and gas chandeliers were tested, insulation renewed where required, 
and the chandeliers were reburnished, but no change was made in the eleetric 
wiring of the house, except to change the position of two small eleetric llght 
brackets on the wall. The only altération or addition made to the entlre 
building was so insignificant as to be Immaterlal, namely, a small chair board, 
about 8 inches high, was put In the servants' rooms, the board being made 
and shaped outside of the building, and was slmply put in its place In the 
room. A tinner examined the gutters and spouting of the building, and found 
leaks in some of the spouting, whlch was renewed wlth new spouting." 

The charge of the court also contains an excellent summary of the 
changes, but it need not be quoted. It seems to us impossible to say 
that '"repairing" does not accurately describe work of this chanacter 
and extent, and indeed we do not understand the learned trial judge to 
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: diff er from us upon this point. He also held that this was "repairing," 
'but believed it might be of such a character as to be permitted by the 
policy, éven after the expiration of 15 days. 

j The clause under considération is of comparatively récent date, and 
oiily a f ew cases hâve been found in which ît has been examined by the 
courts of last resort. None of them décides the précise point raised 
by this writof error, although we think that the reasoning of Newport 
Imp, Co. V. Home Ins. Co., 163 N. Y. 237, 57 N. E. 475, justifies us in 
citing that case as affording support to the conclusion we hâve reached. 
The other question raised by the record need not be considered. 
For the reasons giveri, we think the undisputed évidence would hâve 
justified the circuit court in afïirming the first point of the défendants 
below, by which binding instructions in their favor were asked, and 
it îs tberefore ordered mat the judgment in each of thèse cases be re- 
versed, without a new venire. 



In re SEAKS et al. 

(Olrcmi; Court of Appeals, Second Circuit. July 10, 1902.) 

No. 146. 

i. BA.NKKTJPTCT— iNVOI-tiNTART PrOCEBDINGS— AMENDMENT OF PETITIOîf. 

General ordèrs fn bankruptcy No. 6 by implication limita the power to 
allow amendments to a pétition In involuntary bankruptcy to tbe single 
case in -whlcb an earller act of bankruptcy than the one chargea is 
sought to be Incorporated. 

Pétition to Review an Order of the District Court of the United 
States for the Western District of New York. 

In bankruptcy. This Is a pétition to review an order of the United States 
âjstrlct court fqr the Western district of New York in bankruptcy, grantlng 
the petltlonlng creditors leave to aniend their pétition for the adjudication 
of Sears, Humbért & Co., as bankrupts, by Inserting an additlonal act of 
bankruptcy. T^h» pétition for adjudication was flled October 10, 1901, and 
Oetober 23, 1901, anotheç pétition for adjudication was flled by other creditors 
In the district court for the Southern district of New York. Subsequently 
the creditors In the first pétition moved for leave to set up In their pétition 
the act of bankruptcy alleged by the creditors In the second pétition. See 
112 red. 58. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. The order allowing an amendment of the pétition 
by the insertion of a; further act of bankruptcy was erroneous, because 
it clearly appeared thatt such act of bankruptcy was not an earher act 
tljan that first alleged, but was later. The case is controlled by the 
terms of gênerai order No. 6, and, as that makes explicit provision for 
it, an amendment net within its terms is unwarranted. Except for 
that provision, such an amendment would hâve been permissible, and 
its allowance a reasonable exercise of judicial discrétion ; but the pro- 
vision, by implication, limits the power of amendment to the single 
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case in which an earlier act of bankruptcy is sought to be incorporated 
into the pétition. 

We notice that the application to amend was founded upon an aver- 
ment which was untrue, viz., that the new act of bankruptcy was an 
earlier act than the one which had been set up originally. The court 
below was probably misled by this misstatement, and the expenses of 
this pétition of review thereby imposed upon the opposing creditors. 
It may be that facts existed in justification of the averment that do 
not appear in the application. We suggest to the court below that 
action should be taken to ascertain whether this misstatement was a 
bald falsehood, and, if found to be without any basis of fact, to disci- 
pline the attomey who prepared the application, and who advised or 
permitted his clients to verify the averment, unless he can exonerate 
himself from culpability. 

The order is reversed, with costs to be paid by the respondents. 



WEST COAST SAFETY FAUCET CO. v, JACKSON BREWING CO. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1902.) 

No. 717. 

1. Patents — Anticipation— F aucet and Boshing for Babrels. 

The Anthony & Savage patent, No. 468,144, claim 4, for a faucet-bushlng 
and valve for barrels, Is void for anticipation; the devlce belng a com- 
blnatlon of old éléments, resulting merely in the aggregation of their 
respective functions, and producing no new resuit, and no such improve- 
ment in the method of opération as to amount to Invention. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

This Is a suit in equlty for the Infrlngement of claim 4 of letters patent 
of the United States No. 468,144, granted to Mark Anthony and William C. 
Savage on February 2, 1892, for an Improvement in thlmbles and bushing 
for barrels. The appellant, as assignée of the rlght, tltle, and Interest of 
the patentées In and to sald letters patent for the Pacific Coast territory, 
charges the appellee with using and operating wlthln such territory bushlngs 
and thlmbles for barrels, eontalnlng, embraclng, and embodylng the inven- 
tion and Improvement patented in and by said letters patent No. 468,144; 
that such use constltutes an infrlngement of the appellant's rights and re- 
sults in large damages to appellant, wherefore an injunction restralning the 
use of such bushlngs and thlmbles by the appellee is prayed for, and a 
decree for such damages as hâve already accrued to the appellant through 
such use by the appellee. The appellee sets up the gênerai défenses of 
anticipation, want of invention, and nonlnfringement. In the court below. 
judgment was entered for the appellee (respondent thereln), and a decree 
made dlsmlssing the complalnant's bill, upon the ground that the patent in 
suit was anticlpated. This action of the trial court Is assigned as error by 
the appellant. 

N. A. Acker, for appellant. 

Frank J. Kierce and William F. Booth, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 



296 117 FEDERAL REPORTER. 

MORROW, Circuit Judge (after stating the facts as above). The 
claim of the patent in issue in this suit is as foUows : 

"(4) The eombination, wlth a barrel, of the faucet-bushing, said bushing 
hfl.Ttog the Inner screw-threaded end, and the valve provided wlth thé screW- 
threadett stem, as and for the purpose set forth." 

iThe invention sought to be patented relates to certain improve- 
ments in thimbles and bushings for béer barrels or other liquid-con- 
taining réceptacles, and is stated in the spécification to consist mainly 
in providing a thimble for attachriient within the tap-hole of barrels 
free of internai screw-threads throughput, thereby presenting smooth, 
free inner walls, thus allowing for the bushing fitting freely therein, 
and obviating liability of the former becoming clogged with dirt, 
pitch, or the like. It is stated that heretofore it has been customary 
in some cases to screw the bushing within the thimble, for which 
purpose it became necessary to screw-thread the bushing and internai 
walls, which not only prevented the liability of clogging, but also 
had a tendency to break or damage the threads, consequently making 
it difïicult to insert the bushing without recutting the screw-threads. 
And further the invention is said to consist in providing a simpler, 
less complicated, less expensive, casier, and more effective valve 
for the bushings tban any heretofore known. It appears that it was 
formerly the practice, after a béer barrel had become empty, to pitch 
or char the interior of the barrel before refiUing it, to prevent the 
souring thereof; that the pitch was used in a heated condition, and 
the surplus remaining after the surface was entirely covered was 
allowed to run out of the bung or tap-hole ; that for this purpose 
the bushing carrying the valve was required to be removed from 
the barrel, and the screw-threads in the wood were thus exposed 
and became fîUed with pitch, making it a very difificult matter to re- 
insert the bushing, with its valve, into the tap-hole of the barrel. 
The use of the thimble in the patent in suit, to which the bushing 
was attached, instead of directly to the walls of the barrel, is stated 
to hâve provided against the clogging from the pitch. But since 
the date of this patent other methods of treating the interior of bar- 
rels hâve been introduced, omitting the use of pitch, and the useful- 
ness of the thimble has thereby become greatly lessened. It is con- 
tended by the patentées, however, that the value of their improve- 
ment in the bushing and valve is in no degree afïected by the use or 
nonuse of the thimble ; that the thimble may serve an additional func- 
tîon as an outer screw-threaded wàll, or as a convenient means for 
attaching the bushing and valve to the barrel, but it in no way aids 
the bushing and valve in the opération of drawing béer from the 
barrel. Their claim of infringement is therefore entirely confined to 
the improvement in the bushing and valve, described and illustrated 
as follows: 

"In Flg. 1 we hâve shown a bridge, E, In the lower end of the bushlng- 
stem, which Is provided with the central screw-threaded opening e', and 
within which worlis the screw-threaded stem, e^, of valve E'. Within tht 
bridge-wall we form the exlt-ports, f, through which the llquld flows whert 
the valve Is opened. The upper portion of the bushing is provided with the 
raised annular projection, fs, and Inclined grooves, f, through which passes 
and Works the faucet set forth and described in letters patent No. 339,252. 
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gnrnted Mark Anthony on the 6th day of April, 1886. As set forth In said 
patent, the lower end of the faucet-key Is formed trlangnlar, and flts upon the 
triangular valve-stem. As the faucet Is screwed dovynward withln the bush- 
Ing, the valve Is opened by turnlng Inward, while the same is closed by screw- 
Ing the faucet upward In order to remove the same from wlthln the bushlng. 
When the valve is opened, the liquld flows between the Inner or upper face 
thereof and the end of the bushing through the passageways or ports, f, 
and through the faucet-openlngs. Inasmuch as the faucet or key used Is 
the same as that set forth in the aforesald letters patent, we bave not shown 
the same berein." 




^i^X 



The patentées claim to hâve been the first to produce a faucet-bush 

ing having a vertically-moving valve secured to its lower end; tht 
upper end of the bushing having inclined grooves therein, and an 
annular seat intermediate the grooved end of the bushing and the 
valve end thereof; the whole so arranged that the faucet Joint is 
made the moment the valve joint is destroyed. It is contended tha'; 
this improvement is of great value, as, the fîrst device having a ver- 
tically-moving valve in connection with the described bushing, that 
could be utilized without leakage of the liquid occurring. Giving 
to the patent in suit, then, ail the virtue that i& claimed for it, we 
hâve a faucet device which makes and breaks its bushing seat simul- 
taneously with the opening and closing of the valve, thereby prevent- 
ing leakage when in opération. Has this device been anticipated 
in its resuit and method of opération? The valve with a screw-stem 
is an old device, found in many prior patents. The faucet engage- 
ment with the bushing, then, is the only thing left to be considered. 
The particular advantage hère claimed by the appellant is the quick 
action of the device, by which by a quarter-turn of the faucet a quick 
faucet-joint results, and the conséquent avoidance of leakage. 
This is accomplished by inclined grooves in the outer end of the bush- 
ing, an annular intermediate seat, and the faucet-stem with lugs 
thereon. The seating of the faucet on its seat within the bushing 
appears to be the important feature. The more quickly it is donc, 
the more effective is its opération. In the model introduced, claimed 
to hâve been constructed from the patent in suit, the valve is opened 
and the faucet-stem seated in the bushing by a quarter-turn of the 
faucet. This opération is accomplished by the pitch of the threads 
of the screw-valve in combination with the thickness of the rubber 
washer interposed between the faucet and its seat. If the threads 
of the screw-valve are steep, the révolution of the valve is corre- 
spondingly short and the opération quick; and, if the washer be- 
tween the faucet and its seat is thick, the distance for the screw- 
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valve té* tfavel is short, and the opération is correspondingly quick, 
ïïe«'cé''it, ï,oIIbws that tHe pitch .oî the threads of the screw-valve 
ant tïiç thiékness of thé washer bètween the faucet and its seat dé- 
termine tbe turn of the fauçet,- and the length of time required for 
the performance of the opération. Neither of thèse éléments is new, 
and no invention was required tb brîng them into play in the combina- 
tioruThe faucet and bu^hifig engagement by means of inclined 
grooves and lugs appeàrs in two prior patents issued to Anthony, 
one of the patentées of the device in controversy, and in both of 
those' patents is also fbuiid an întermediate annular faucet seat or 
projection. Thèse patents containéd a rotary dise-valve instead of 
;he vertically-moving sctew-valve of the patent in controversy. It 
would appear that each of the éléments of the device covered by this 
patent has been used in prior patents, though not in the same 
combination with each otlaer. The resuit obtained by the combina- 
tion of thèse éléments selected from old devices is a mère aggrega- 
tion of their respective functions,— the carrying forward of an old 
idea to a greater degree-'bf perfection, perhaps, than had theretofore 
been attained in the art, but not rising to the dignity of invention, ac- 
cording tQ ithe- requirements of the patent law. Wright v. Yuengiing, 
155 U. S. 47* 54, 15 Su,p.,Ct. I, 39 L. Ed. 64. "To sustain a patent 
on a combination of old devices, it is well settled that a new resuit 
must be obtained whîch is due to the joint and co-operating action 
of ail the' old éléments. Either this must be accomplished, or a new 
machine of distinct character and function must be constructed. Pick- 
ering y. McCullough, 104 U.. S. 310, 26 L. Ed. 749; Hailes v. Van 
Wormer, 20! Wall. 353, 22 L. Ed. 241; Double Pointed Tack Co. 
y. Two Rivers Mfg; Co., 9 Biss. 258; Wringing Machine Co. v. 
Young, I^vBlatchf. 46, Fed. Cas. No. 9,508." Brinkerhofif v. Aloe, 
146 U. S- 515,^ 13 Sup. Ct. 221, 36 L. Éd. 1068. The only patent- 
able distinction possible in the device in question is thé quick seating 
of the faucet, and that is feally a question of degree, dépendent upon 
the pitch -^iven to the threads of the screw-valve, to open and close 
the liquid .passage, and the thickness of the washer between the fau- 
cet. and its ëeat. This idea is containéd in prior patents, and its 
adaptation ;to the combination in question requires merely the knowl- 
édge of a skilled mechanic, and not the exercise of the inventive 
faculty. ;.' 
The decr«é of the circuit court is therefore afïirmed. 
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SOHLIOHT HEAT, LIGHT & POWER CO. T. JBOLIPÏLB CD.» 
(Circuit Court, S. D. New York. August 4, 1902.) 

1. Patents— Validitt akd Imfkinqbmbnt — Mbthod and Apparatus pob 
Pboducing Combustion. 

The Schlicht patents. Nos. 556,280, 556,282, 556,283, and 556,285, ail 
relating to an Improved method of producing combustion, and apparatus 
therefor, as to the method shown and the apparatus in gênerai were not 
antlclpated, and are valid, although many of the claims are mère répéti- 
tions of others, with no distinction between them in a patentable sensé. 
Claims 5, 6, and 13 of No. 556,280, which is the primary patent, claim 
2 of No. 550,282, and claim 1 of No. 556,283, are for that reason invalid. 
Claims 3, 4, 8, 10, 12, 14, and 22 of No. 556,280, and claim 1 of No. 
556,282, held Infrlnged by the device of défendant, when located in use 
at a substantial distance from the combustion chamber. Claims 1 and 
2 of No. 556,285, as limited by the prier patents, held not infringed. 

In Equity. Suit for infringement of letters patent Nos. 556,280, 

556.282, 556,283, and 556,285, ail relating to a method of producing 
combustion, and apparatus therefor, granted to Paul J. Schlicht. On 
final hearing. 

Robert N. Kenyon and Pennington Halsted, for complainant. 
Frédéric H. Betts, James R. Sheffield, and James J. Cosgrove, for 
défendant. 

COXE, Circuit Judge. This is an action to restrain the infringe- 
ment of four letters patent, numbered, respectively, 556,280, 556,282, 

556.283, and 556,285, granted to Edmund Francis Eldredge, as as- 
signée of Paul J. Schlicht, for improvements in the art of producing 
combustion and apparatus therefor. 

No. 556,280 is the primary patent. It relates to an improved meth- 
od of producing the greatest amount of heat or light from a given 
quantity of fuel and to means for making it practically effective with- 
out altering materially existing apparatus for producing combustion. 
Schlicht says that his method consists in causing air to fiow to a com- 
bustion chamber in contact with a current of the hot products of com- 
bustion escaping therefrom and flowing in an opposite direction, 
whereby the air is heated and its rate of fîow retarded before it reaches 
the combustion chamber, the quantity of air fed to the combustion 
chamber being regulated according to its needs. This resuit is ac- 
complished by means of a deflector placed in a chimney or fine where- 
by the air is introduced and given an initial flow towards the com- 
bustion chamber. The invention in ail its détails is based upon the 
discovery "that a current of air and a current of combustion products 
will flow in contact without any substantial intermingling, and that if 
a current of air is properly introduced into a chimney or flue through 
which hot products of combustion are escaping the current of air will 
flow to the place of combustion in a direction opposite to that of the 
current of products." The spécification describes and the drawings 
illustrate various devices for causing the downward or inward flow 
of air. Différent forms of defiectors are described but they are always 
located at or near the top of a tall chimney or stack so that the air 

• For opinion on motion to modify, se© 117 Fed. 1003.. 
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current when once established will maintain itself and durîng its ex- 
tendeâ'';^ssage will absorb heat îfom the escaping products of com- 
bustion until it reaches the ftre ehamber in a heated state. 
The spécification says : 

"In practice the air wlU usually be admitted at or near the top of the flue: 
but Its admlBslon Is not necessarily Umlted to thls position. The advantage 
of introduclng the air at the top of the flue Is that the current of air is sub- 
Jected to the action of hot gases throughout its entlre length, and thus its 
température is ralsed much hlgher than would be possible if It were intro- 
duced at a lower point." 

The essence of the invention is the continuous flow in contact, 
through a chimney or flue, of the oppositely moving currents for a 
considérable distance, sufficient, at least, to maintain each current in a 
substantially distinct condition during its journey to and from tht 
combustion ehamber. It is clear, therefore, that the introduction of 
the air at a point where it passes directly to the combustion ehamber 
or at a point where it enters a short and tortuous passage in which the 
maintenance of separate currents is doubtful, if not impossible, will not 
be an infringement of the Schlicht method. 

The claims alleged to be infringed are numbered 3, 4, 5, 6, 8, 10, 12, 
13, 14, and 22. 

The third clâim is as follows : 

"The Improvement in the art of producing combustion which conslsts in 
causing a supporter of combustion to flow to a place of combustion in contact 
with a current of products of combustion flowing in a direction opposite t<< 
that in which the supporter of combustion is moving, sald contact contlnuinj.- 
throughout a substantiel part of the length of said current of products or 
combustion, substantially: as set forth." 

The claim uses the indefinite article in refetring to the fîre ehamber, 
intending to cover a structure where the air is carried to a differeir. 
fire ehamber from the one that furnishes the hot products of com 
bustion; in this respect the claim dififers from the fourth claim whic'r 
is intended to cover ah apparatus where the air current is carrie4 to the 
same ehamber frôm which the products of combustion are escaping. 

The othèr elaims, with slight verbal différences, are répétitions of the 
third cl^im, the design apparently being to cover every shade and 
shadow Of distinction based upon the kind of fuel used, the character 
6f the supporter of combustion, whether air or some other fluid, the 
mariner of feeding it to the fîre ehamber by gravity or otherwise and 
vàrioUs other Unimportant détails. The spécification contains 4,30c 
wor'ds of description and 22 elaims. When it is remembered that it 
relatés to a prqeéss which is carried out by the simple expédient te 
pïacing a defleetol" or damper in a flue in such a manner that the enter- 
ing air is giveri an initial push towards the fîre pot, the court may, 
especially in the month of August, be pardoned for suggesting that the 
inventor might, perhaps, hâve omitted a word or two hère and there, 
and still hâve made clear his contribution to the art.. . 

Patent No. 556,282 relates to an apparatus for carrying out the 
riièthbd ôf producing combustion described in the fundamental patent. 
This apparatus, so far as it is how in controversy, consists of a jacket 
so arranged as to heât the air before it enters the chimney proper. 
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After the air is heated by passing between the jacket and the outer 
wall of the chimney it reaches the deflector and is directed down th ^ 
chimney to the combustion chamber. 

Claims I and 2 are involved. 

Claim I is as follows : 

"The combination with a chimney or stack of means for causlng a current 
of air to move downward wlthin said chimney or stack in contact with the 
products of combustion, and an air-heating device adapted to receive beat 
from the combustion products within the chimney or stack and to delivci 
heated air to said means, substantially as set forth." 

Claim 2 differs from claim i by the substitution of the words "means 
for initiating a downwardly moving current of air" for the words 
"means for causing a current of air to move downward." 

Patent No. 556,283, relates to another form of apparatus for carry- 
ing out the Schlicht method and eonsists of an air inlet pipe, which is 
sufficiently described in the only claim involved, which is as follows : 

"The combination with a chimney or stack of an air-lnlet pipe extendina- 
into the chimney or stack and adapted to introduce a current of air and 
direct it towards the place of combustion, substantially as set forth." 

Patent No. 556,285, so far as the same is in controversy, is intended 
to cover the Schlicht device in every variety of size and shape as "a 
new article of manufacture." 

Claims i and 2 are involved ; they are substantially similar. 

Claim I is as follows : 

"As a new article of manufacture, a chimney attachment provlded witli 
means for causing a current of air to flow downward within a chimney or 
flue, substantially as set forth." 

The title of the complainant to thèse patents and its right to sue is 
sufficiently established. 

The défenses are noninfringement and invaHdity of the patents by 
reason of anticipation, lack of patentability and the inoperative char- 
acter of the apparatus described and shown. So far as the record 
discloses the prior art, Schlicht was the first to discover that a current 
of air can be introduced at or near the top of a furnace chimney and 
made to flow downward to the combustion chamber, in direct contact 
with a current of the hot products of combustion fîowing in an oppo- 
site direction, and delivered, as a supporter of combustion, in a heated 
condition above, instead of below, the fire bed. Schlicht states that he 
was the first to apply this process to lamp chimneys, but in this he is 
in error, for the proof shows that several years prior to his invention 
an experiment was made which demonstrated the success of the meth- 
od when limited to lamps. The court cannot, however, regard this 
as an anticipation of the invention as applied to stoves and furnaces 
for producing beat and power. Assuming the information contained 
in the "Elementary Lessons" to be substantially that of the patent as 
applied to lamps, it by no means follows that the patent is invalid in 
its application to furnaces. It required the exercise of the inventive 
faculty to adapt the knowledge imparted by "Experiment 61" of the 
book in question, to produce the important and paramount results re- 
ferred to in the spécification of the Schlicht patent. If the patentée. 
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in his àîlxiety to expand his patent: to cover not only the entire field 
but adjacent fields, has attemptèd to seize more than he is entitled to 
it is no reason why he should bë^ evicted from premises which are 
clearly his own. The simple experiment referred to would not hâve 
suggested to a mechanic the application of the principle thus demon- 
strated to fumaces, and even if it had donc so he would not hâve 
known how to apply it. To construct a comprehensive and successful 
System of heating from a rudimehtary apparatus consisting of a candie, 
lamp glass, cigar and pièce of cafdboard, requires an exercise of in- 
ventive skill. The best référence of the défendant is the patent grant- 
ed to Howard, in 1887, for a "siBbké and gas consuming attachment 
for stoves and furnaces." Thè devîce is placed at or near the smoke 
collar of the stove or furnace and is designed to aid combustion and 
consume smoké and gas by the introduction of atmospheric air to the 
fire chamber. The air is dtawn into the smoke pipe through an open- 
ing at the bottom of the pipe ând, being cold and heavier than the 
gases generatedby combustion, it passes along below the gases until 
it is heated to the proper degree, "when the oxygen of the atmospheric 
air will mix and tinite with the heated gases, making them highly com- 
bustible and causing them to burst into flame." "In this manner," 
says the spécification, "no gases or smoke can leave the fuel chamber 
and pass the pending partition or diaphragm F without utilizing fully 
their combustible qualities, and the carbon gases, that by condensation 
form soot on the walls of the pipe and chimney, are entirely consumed, 
and therefore a great saving of fuel is the resuit of my device and ar- 
rangement." This device does not anticipate, but it certainly prevents 
a very broad construction of the claims of the Schlicht patents. 

It is urged that the Howard apparatus is inoperative, an argument 
frequently resorted to and maihtained with great ingenuity and learn- 
ing, when a prior patent encroaches dangerously upon the invention 
under considération. The court is cdnvinced, however, that the How- 
ard apparatus will operate to a certain extent in a more limited field 
than the Schlicht method, but upon a somewhat différent principle. 
There is always ,a presùmption that a patented device is operative. 
The long-conliniied flow of sepàfate, oppositely moving, parallel cur- 
rehts in contact, and the graduai heating of the downwardly flowing 
air cannot be âccomplished by the Howard structure. The air is de- 
livered too near the combustion chamber of the stove, or the labyrin- 
thiàn radiator Of the furnace, tô permit the accomplishment of the 
essential results achieved by the Schlicht method. As stated in com- 
plaihant's brîef: 

"It iB the very essence of the S,çjillcht Invention, that the contact between 
ttie outfloWlng products of combustion and the Inflowirig air should be for a 
snbstantlal distance, otherwlse the înflowlng air would not be heated, and 
none of the objecta pr advantages otthe Schlicht Invention would be realized. 
This Idea Is partlcularly emphaslzed In the patents." 

This is a clear and correct statèment of the distinguishing feature 
of the invention and it seems quîtè plain that the Howard patent does 
not disclose it. 

It is ùrinecessary to examine the other patents and publications, as 
none of them describes the Schlicht method and apparatus as above 
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explained and limited. That the Schlicht devices will operate has been 
established practically and experimentally. That the défendant has 
infringed some of the daims cannot be doubted. This is proved by 
the direct admissions in the circulars issued by the défendant, by the 
use of the "aeolipyle" of the défendant upon the pipe of the stove in 
the office of Ray, Daisley & Co., and by the experiments of Dr. 
Morton, Prof. Hutton and Mr. Kennedy with the apparatus illustrated 
by complainant's "Exhibits 34, 25 and 38." In thèse instances the 
"seolipyle" was placed several feet from the combustion chamber and 
the observed phenomena indicated that the Schlicht raethod was em- 
ployed. The defendant's experiments on the other hand seem to 
establish, at least, the proposition that when the device is placed in 
close proximity to the combustion chamber a downward current can- 
not be established and that the entering air is caught and whirled up- 
ward and backward by the opposing. current of the products of com- 
bustion. 

The admissions of the défendant througb its circulars and other- 
wise cannot be ignpred. Such admissions may be insuiîicient to estab- 
lish the validity of a patent, but upon the question of infringement they 
are exceedingly persuasive. Thèse circulars state that with the use of 
the "aeolipyle" the maintenance of a good fire does not dépend upon 
air through the grate, the holes in the side of the "aîolipyle" supplying 
ail the draft necessary for the fîre at ail times, the heated air being sup- 
plied to the gases of the combustion chamber causing them to burn 
and produce increased heat. In short, most of the statements of thèse 
circulars are as applicable to the complainant's apparatus as to that of 
the défendant. 

There is little difïiculty in finding infringement when the defendant's 
device is placed at a substantial distance from the fîre chamber, but the 
court is equally clear in the conviction that when placed in close 
proximity thereto there is no infringement. It was admitted at the 
argument that an "seolipyle" placed on the smoke collar of a stove 
would not infringe, but it is argued that if placed on the smoke collar 
of a furnace it will infringe. This contention is based upon the theory 
that as the air after being introduced has to traverse a maze of compli- 
cated apertures and channels, known as the radiator, the currents of 
the Schlicht method can there be established. The court is unable to 
accept this view. It is practically impossible to use the "seolipyle" in- 
side the radiator or even inside the furnace casing. The smoke collar 
is the nearest point where it can be applied and, if the complainant's 
contention be correct, it will not only prohibit the use, in connection 
with furnaces, of the defendant's device, but of ail other devices for the 
introduction of air into the pipe in the direction of the fire chamber, 
even though the device be placed as near the fire pot as it îs possible 
to locate it. 

If there be any clear testimony that the contact between the two 
distinct currents moving in opposite directions for a substantial dis- 
tance, which is "the very essence of the Schlicht invention," can be 
initiated and maintained in the radiator of a furnace, the court has failed 
to discover it. If it be possible for such a condition to exist it was the 
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duty of the complainant to establîsh it. That such testimony can 
be adduced is doubtful. It would seem that a furnace radiator, with 
its channels, chambers and vents ; 'with its currents, cross-currents and 
eddies, mingling and whirling in eVèry direction and ail adapted to mix, 
tanfle and vex aii entering currént of fresh air, would be the last 
place selectèd to segregate the air and conduct it in a sepai-ate stream 
to the fire bed. For thèse reaSoris the court is convinced that the 
défendant'» device when placed at'the smoke collar of a furnace or 
stove, or within six iriChes therefi+orii, is not an infringement. 

It remains tô cônsider the variôus claims in issue, as it is asserted, 
even conceding the validity of sôttife of the claims, that several others 
are invalid and that otherà still-aré not infringed. That there is a 
needless multiplication of claims has already been intimated. 

Claim 5 of No. 556,280 is not distinguishable in a patentable sensé 
from claim 41 "Igneous fuel" ftiéâris fuel having the nature of fire, or 
fuel on fire or in a state of combustion. To cause air to flow to 
"igneous fttel" is, therefore, to cause it to flow to a place of combustion. 
The two are identicaL Various other synonyms for "place of com- 
bustion" might be suggested, but patents are not granted for in- 
genuity in the discovery of words; 

Claim 6 is open to the same driticism ; it substitutes the word "air" 
for "supporter of combustion," 'btit in view of the statements of the 
spécification and of the record thefe is nothing patentable in the 
change. 

The complaînant's expert says: 

"daim 13, as I tinderstand it, only différa from claim 12 in so fax as it 
empbaslzes the employment of gravlly as a means for feeding in the air." 

As thére is no hint in the patent of the employment of any other 
force and as the employment of gravity is sufficiently "emphasized" 
in claim 8 there is no necesSlty for'daim 13. Gravity, and every means 
shown in the patent for. feediïig'by gravity, are clearly covered by 
other claims. 

The ôtherclaims of thife patent are, perhaps, open to similar objec- 
tions, but, when confiried to the devices shown, or their équivalents, 
it is thought that they.iriay be sustairied. 

It is thought that patent No. 556,282 may be upheld for the peculiar 
preheating devices shown ând that the "seolipyle" if located at a sub- 
stantial distance from the combustion chamber, infringes the .claims 
involved which, however, are substaiitially alike. 

The first claim qî patent Nô. 556,283 is invalid because the identi- 
Câl device is covered by the.primary patent and particularly by claims 
14 and 19 thereof. 

Glaims 1 and 2 of patent No. 556,285, unlesS strictly limited to the 
devices described and shown as separate attachable structures are 
void, as the saine afiparat.ti's, substahtlally, is protected by the claims 
of patent No. 556,280. ïiso limitted they are not infringed. 

The évident ptirpose of the patentée was to cover his various de- 
vices aS separate articles of manufacture so that they could not be sold 
ia the market withoùt infrihging. A purchaser could, however, go 
to a licensed dealer, sélect the desired deflector and attach it to his 
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chimney in the manner described. The "seolipyle" îs not a chimney 
attachment in this sensé. 

It follows that the complainant is entitled to a decree, in accordance 
with the views thus expressed, for an injunction and an accounting, 
but without costs. 



DOIG V. MORGAN MACH. CO. 

(Circuit Court, W. D. New York. Aprll 28, 1902.) 

1. Patents— Inpringbment—Box-Nailing Machine. 

The Smith & Doig patent, No. 342,268, for a box-nailing maehiae, was 
not antlclpated and is valld, but is so limited in scope by the prior art, 
as diselosed by the Swan patent, No. 180,503, and others, that the doctrine 
of équivalents cannot be involied in its support as against the device 
of a patent subsequently granted, and tlierefore presumptlvely différent. 
CHalms 6 and 6, as so limited, construed, and Jield not infringed. 

In Equity. Suit for infringement of letters patent No. 342,268, is- 
sued May 18, 1886, to Thomas L. Smith and William S. Doig, for a 
box-naihng machine. On final hearing. 

For former opinion, see 89 Fed. 489. 

Charles G. Coe, for complainant. 
Frederick F. Church, for défendant. 

HAZEL, District Judge. The patent in suit, No. 342,268, dated 
May 18, 1886, issued to complainant and une Thomas L. Smith, re- 
lates to improvements in box-nailing machines. It has spécial réf- 
érence to receiving and distributing the naiis, as well as to the nail 
conducting and driving mechanism described and shown in a prior 
patent issued to the inventors. Claims 5 and 6 of the patent are 
alone involved in this proceeding. They are as follows: 

"(5) The combinatlon, In a nail-feedlng mechanism, of a frame or support 
provided' with a séries of way plates, with a second frame or support, also 
provided with a séries of way plates, the way plates of the sald frame» or 
supports belng arranged to act in pairs to form nall ways, — one séries being 
adjustable In relation to the other laterally, — substantlally as and for the 
purpose set forth. 

"(6) The combinatlon, with the nail-feeding mechanistà, of a pair of way 
plates, supporting the frames, adjustable laterally one In relation to the 
other, and the frame-adjustlng screws, substantlally as shown and described." 

An examination of the involved claims shows that this suit is con- 
cerned chiefly with a séries of nail ways or channels formed by paral- 
lel plates attached flatwise to an adjustable frame called a "feeder." 
Thèse plates are so adjusted laterally that the width of ail of the 
nail ways may be simultaneously and ùniformly established. In fur- 
ther explanation, it may be said that the nails prior to reaching the 
nail ways in the feeder are contained in a nail pan or hopper pivoted 
at the rear of the main frame of the machine. The nail hopper at 
its outlet has a slotted bottom, thereby forming nail channels which 
permit the nails to hang by their heads. They are carried along 
through the interstices by force of the oscillation of the nail hopper. 
The nail hopper is attached to the machine close to the feeder, and 
117 F.— 20 
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inçlined, at an angle of 30°. The suspended nails rush downward 
through the interstices in the nail hopper, and thence along the in- 
terstices in the nail feeder, whiçh joins the nail hopper and is set 
at i^ie Sjame angle. The nails^ are thence discharged into perpen- 
dicular chutes, their course beîng regulated by a cut-ofï device at 
the discharge end of the feeder. From the chutes they pass into 
nail boxes, and while held thëïre in a vertical position are driven by 
nail punches into the boxes in process of construction. The prior 
art, as will hereinafter appear, dîscloses devices showing équivalent 
arrangements of track plates used as nail ways. Thèse are regu- 
lated by screws at the ends to adjust the width of the nail channels, 
and thus facilitate the passing or sliding of the nails suspended by 
their heads along thèse tracks. The patentée claims that the track 
plates of the prior art requiredaii individual régulation. That is to 
say, each track or plate wasfefgtjlàted by separate screws. The im- 
provement oi a simultaneous acÇ'ustment of the nail plates eliminated 
the former resuit of improper and irregular alignment, which pro- 
duced loss df time and annoyance. The improvement claimed by 
the patentée is a means' of securing an alignment of the plates by 
momentary action. The défense is noninfringement and noninven- 
tion. The limits of the prior art are quite extènsive. They are not 
urged, however, by défendant in anticipation of the involved claims, 
but only to narrow and restrict 1 claims 5 and 6 of the. patent to their 
actual construction and application. Among the patents shown by 
the défendant, Ulustrative pf the prior art, is the Swan patent, No. 
180,503. This was considered by Judge Townsend in Doig y. Suth- 
erland (C. C.) 87 Fed. 991, anid held by him not to be anticipatory. 
He declarçd it to be a mère paper patent, incapable of successful and 
practical; opération. He assigned as a reason for, his conclusion, 
among others, the failure of the spécifications and drawings of the 
Swan patent either to correspond^ to the model in évidence or to the 
patent-office model. Judge Townsend pointed out . structural différ- 
ences between it and the Doig patent then before him, and now hère 
under considération. The court then observed that the Swan de- 
vice disdosed no rigîd frame; that its screws worked separately, 
arid therefofe no meaiiis wére provided for simultaneous adjustment 
of the plates. I agrée with Judge Townsend as to the dififerentiating 
features of the Swan device. It embodies a frame or support pro- 
vMéd with way plates or tracks adjusted laterally so as to permit 
différent sizes of nails, toimove longit;udinally along the way plates 
qr tracks toward the nailjng device. The nail plates are attached to 
frames, and are so arranged as to fqrm a narrow track, down which 
the nails move, hanging by their heads. One of the tracks or way 
p4a|;es is fixed rigidly to _,tlie sup]^rting frame, and the other is mov- 
able longitudinally. Thîs rnovement of the plates is caused by the 
rotation of à cam shaft at the rear end of the frame and nail tracks, 
which forces the hangipg nails to slide toward the nailing device. 
Thé pliEttes are adjusted by the manipula.tion of screws and nuts at 
both ends of the supporting frame or bars. Separate loosening 
and adjusting of the screws and nuts are necessary to efifect the width 
of the nail ways, so as to insure an alignment of the plates or tracks 
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suitable to the size of the nails used. It is clear that the Swan device 
could supply the nail at the nailing point after a fashion, but clogging 
of nails in the nail way impeded their course, the manner of ad- 
justing the f rames interfered with the nailing, and at each change 
of nails a readjustment of the plates was necessary. By complain- 
dnt's device two sets of way plates are so arranged in relation to each 
other as to form a séries of nail ways permitting a latéral adjust- 
ment, by which the width of the plates in séries is simultaneously 
adjusted to conform to the size and kind of nail used. No mechanical 
arrangement of the device requires a separate or individual adjust- 
ment. Two screws are attached laterally, and may be manipulated 
by the operator simultaneously, — one for moving movable way plates 
of the nail réceptacle or feeder in one direction, and the other for 
moving them in the other direction, thus increasing or decreasing 
the interstices through which the nails are hung. I think that the 
complainant's device was a step forward in box-nailing machines 
over the Swan patent, increased the capacity of the machines, and in 
other ways enhanced their utility. It must, nevertheless, in view of 
the practical use shown in this case, be considered as restricting 
the scope of complainant's claims. No évidence of the operative- 
ness of the Swan machine was before Judge Townsend. He ac- 
cordingly found that the Swan patent was not practicable. The 
proofs now show quite satisfactorily that the Swan machine was suc- 
cessfully operated on différent kinds and sizes of boxes at the me- 
chanics' fair held at San Francisco in October, 1875, and afterwards 
at the factory of the Union Box Company. It further appears by 
defendant's proofs that subsequently Swan constructed another nail- 
ing machine similar to the first, and sold the same in 1877, an ac- 
curate model of which was filed with his application for patent. The 
Swan machine was in practical use during the years 1875, 1876, and 
1877. The complainant attempts to show that the spécifications and 
drawings of the Swan patent do not show an operative machine, 
and that Swan admitted the spécifications and drawings to be de- 
fective in varions particulars. Nevertheless he testified that the Swan 
model in évidence disclosed the nailing machine, and that, in his 
judgment, the spécifications of the patent are ample to enable a 
skilled mechanic to make and use the invention. Other proofs show 
that the patent is sufficiently spécifie to permit a practical mechanic 
skilled in the art to construct therefrom an exact model. 

I now come to consider the Howard patent. No. 219,863, and other 
patents which in my opinion must hâve an important bearing in lim- 
iting the scope of claims 5 and 6 of the patent in suit. An improve- 
ment is shown upon a former Howard patent, No. 196,456, for nail 
assorters or nail separators. It consists of a cylindrical screen, hav- 
ing an inner and outer set of bars, the opposing faces of which are 
flat or fitted close to each other. This construction forms what may 
be considered as analogous to the nail bars or plates. Thèse bars 
or séries of plates are connected for simultaneous adjustment in rela- 
tion to each other, and permit the desired opening or closing of the 
interstices. The inner bars or plates are V-shaped, but présent a fîat 
surface, and are even with the main or wider bars. Ail are sup- 
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ported by rings having a device and means for simultaneous adjust- 
ment of the cylinders in relation to each other. This adjustment gov- 
ems at the same time the width of the slits. Thèse devices may be 
cylindrical or flat. By the action oî the adjusting screws the frames 
may be moved simultaneously one way or the other. I think that 
the: analogy between the later Howard device and the device of the 
complainant is not remote. When the adjusting screw is turned, 
the interstices are reduced by moving the outer plates. Were this 
device worked out on a plane surface, the adjusting screws would 
be latéral. It is stoutly insisted that, as the device is cylindrical, it 
would not work as a nail feeder. Doubtless some altération would 
be required, but none that would not readily occur to a skilled me- 
chanic familiar with box-nailing machines. In the Chess patent. No. 
145,720; for improvement in nail-separating devices, an adjustable 
screw is used laterally to narrow or widen longitudinal grooves. The 
Bumbaugh United States patent, No. 171,213 (improvement in nail 
separators)j consists of a revolving cylinder, permitting nails to drop 
throughiV-shaped grooves, which are adjustable by means of plates 
or screws attached to the frames. This device shows that perfect 
nails pfss along the V-shaped grooves, and are deposited at the 
end of the separator, in a suitable réceptacle. The Chess United 
States patent. No. 185,894 (improvement in machines for assorting 
nails), embraces an exact adjustment of the size of the openings 
while the separator is in motion. The slots are adjusted by longi- 
tudinal movemeïit of the îouter ring with a séries ôf blades either 
from or toward the inner Of main ring, C. By the adjustment of 
the slots, their width is reduced simultaneously as desired. The 
Smith & Doig patent, Nto. 276,639 (improved feeder for nailing ma- 
chines), speaks of the arrangement of the track plates so that they 
may bè readily adjusted to suit nails or tacks of différent sizes. 
Thèse références were riot in évidence in the Sutherland Case, and 
therefore not considered by' Judge Townsend. In view of the state of 
the art, complainant must be precluded from invoking the doctrine of 
équivalents as applied to the defendant's device, whiçh was subse- 
qùently pateiited, and therefore raises a presumptiôn that there is 
substantial différence between them. Illinois Steel Co. v. Kilmer 
Mfg. Co. :<G. C.) 70 Fed. 1012 ; Wellman v. Midland Steel Co. 
(C. C.) 106 Fed. 226. The defendant's device shows a mechan- 
ism by which the nails are fed down the track plates by gravity alone. 
It has neither of the frames dèscribed in daims 5 or 6. One set of 
thèse way plates is rigidly fixed to the main frame of the machine. 
The second frame or support in complainant's device, and by which 
the môvements of the plates attached thereto are regulated, is not 
found in defendant's device. The way plates are moved and guided 
in defendant's device by an overlying bar with a screw adjustment, 
stretching through the rriiddle from one end of the device to the other. 
This bar, with screw attached, régulâtes the way plates, and really 
performs the: fuhction of the frames or support, with latéral ad- 
justment of complainant's device. The complainant, however, was 
not a pioîieer, and therefore Cannot insist upon a broad construction 
of bis claims. Neither Way plates forming nail ways nor adjust- 
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able way plates were new. As has bcen pointed out, the feature of 
simultaneous adjustment by arrangement of the plates in séries is dis- 
closed by analogous invention. 

The claims of complainant's patent involved in this proceeding are 
therefore not infringed by defendant's device, and a decree dismiss- 
ing the bill may be entered accordingly. 
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MFG. 00. 

(Circuit Court, D. Massachusetts. July 1, 1902.) 

No. 1,582. 

L Patents — Construction of Claims — Electricai, Distkibution. 

The Stanley patent, No. 469,809, for a System of electrlcal distribution, 
as construed in Westlnghouse Electric & Mfg. Co. v. Saranac Lake 
Electric Light Co. (C. C. A.) 113 Fed. 884, Is for a transformer In whlch 
the so-called Stanley rule for ascertalnlng the proper length of primary 
coU Inheres as an essentlal feature of the Invention, and must be read 
Into the claims, and such construction Is concluslre upou the parties to 
such suit and their prlvies. 

a. Bame— Suit for Infringbmbnt— Prbliminart Injunction. 

In a suit for Infrlngement of a patent, the flrst thlng to détermine la 
the scope of the Invention; and the second, whether the alleged Infrln- 
ging device cornes wlthln the Invention as thus deflned; and this rule 
applles on the hearlng of a motion for a preliminary Injunction, although 
the patent had been construed and its validlty sustained in a prior suit 
between the same parties, where there is a dispute as to such construc- 
tion. 

8. Samb— Infringbment— ELECTRicAii Distribution. 

The Stanley patent. No. 469,809, for a System of electrlcal distribu- 
tion, claims 1 and 3, as prevlously construed and llmited In a suit be- 
tween the same parties, held not infringed, on a motion for a preliminary 
Injunction. 

In Equity. Suit for infringement of letters patent No. 469,809, 
issued to William Stanley March i, 1892, for a System of electrical 
distribution. On motion for preliminary injunction. 

Gifïord & Bull, F> P. Fish, and Edgar Bull, for complainant. 

Mitchell, Bartlett & Brownell, C. E. Mitchell, and M. B. Philipp, for 
défendant. 

COLT, Circuit Judge. This motion for a preliminary injunction 
is based upon the décision of the circuit court of appeals for the Sec- 
ond circuit in the case of this complainant against the Saranac L,ake 
Electric Light Co., 113 Fed. 884; Id. (C. C.) loS Fed. 221. It is not 
denied that the présent défendant was the real défendant in that suit. 
That case, therefore, is res judicata as to both thèse litigating 
parties. So far as the décision in that case was favorable to the com- 
plainant, it is binding on this défendant ; and, so far as it was favor- 
able to the défendant, it is equally binding on this complainant. It 
is the law which governs this case as to both parties. In that case the 
court held the Stanley patent, No. 469,809, now in issue, to be valid, 
and not anticipated by prior patents, or by articles printed in various 
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terê%il' fJbKfcatiôns prior to the date of Stanley's invention. In his 

spècilicÉîtiftiîi Staflley described a method known as the "Stanley rule." 
The two claims in issue were broad, and did not in terms include this 
rule. Thè Court sayS in its opinion that the défendant contended that 
the prior art s'howed anticipation of thèse claims, because "this so- 
called Stanley rule is no part of the invention claimed," and "there 
is nothing in the claims requiring the rule to be considered as a part 
of the invention thereby covered"; and the court then proceeds to 
discuss the Stanley rule, and its bearing upon the invention and claims. 
It is conceded in the case at bar that the defendant's apparatus is not 
made by the Stanley rule. If, therefore, the Stanley invention, as con- 
strued by the court in the former suit, is limited to the employment of 
the Stanley rule, the defendant's apparatus falls outside of the mo- 
nopoly of the patent. It becomes necessary, then, to détermine wheth- 
er the court, in its opjnion, imposed the limitation of the Stanley rule 
upon tl^efirst and third claims of the patent. The complainant main- 
tains, a^îarently with great confidence, and certainly with great posi- 
tivënesë bf statement, that the court imposed no such Hmitation upon 
the Stanley invention ; that the court held that the invention was for a 
transfb;'niçr> "which is automatically self-regulating as to,a secondary 
pressure," and "not for a rule," or for "a transformer having such a 
length of wire on its primary coils as would make it self-regulating," or 
for "a tîransformer haVing in its primary coils substantially such a 
length; pt wîre as was described in the spécification, and which would 
effect tljëresult sought, irrespective of the means or methods employed 
in arriving at the resuit," or for a transformer which has "in its primary 
coils the proper length of wire to make it self-regulating," ail of which 
means that the Stanley patent was held to cover the transformer de- 
scribed, irrespective of the Stanley rule by which the length oî wire 
is obtaineé, although it was incumbent upon Stanley to point out one 
method by «which the proper length of wire was determined. On the 
other hand, the contention of the défendant is that it is perfectly plain 
frorn the décision of the court that the Stanley rule is inhérent in the 
Stanley inveiition, and that thi? limitation is imposed upon the claims. 
Does the language of the opinion sustain the complainant's position 
or the defendant's positioii? Is the Stanley patent, as construed by 
the court in the New York case, for a transformer, a product, in which 
the Stanley method does not of necessity inhere, or is it for a trans- 
former, a product, in which the Stanley method does inhere as an all- 
esscntial feature, and the most important part of the invention ? The 
opinion on this point is as foUows : 

"As stated befoïe, after the Kennedy improvement a dlfficulty still existed, 
in that the candie powèr went up or down as lamps on any particular trans- 
former were tùrned on or off. Stanlej^ çuggested that the dlfflculty was due 
to an Imjproper lèhgth of wire on the primary; and, among much else, he 
Stfttes preclsely, ' spéclflcally, and exactly what that length should be. The 
amount of ■wirè for a glven cbaracter of current-supply cannot be stated In 
feet and inches, because It is, to some estent, , dépendent upon other things, 
such as the wality of iron employed in the dore, the quality of copper used 
In the doUs, the shàpe of the transformer, and the way the coils are applied. 
The Stanley ptitent, recognizing thèse variable éléments, gives a rule appli- 
cable to ail conditions. It says you may détermine the proper length of the 
primary CoU by Connecting the transformer In circuit with the dynamo with 
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which it is to be used, and then wlndlng on wire untU tte loss Indleated 
by the formula O2R, with the secondary circuit open, equals a certain loss 
o£ energy. The fleld of invention lies in that obscure and difflcult art, which 
is se hard to be understood by those who hâve not constant practlcal expé- 
rience with Its phenomena, Its laws, and Its nomenclature, and deals wlth 
a branch of that art which is stUl evidently in dispute between those who 
bave carefuUy studied it. It Is fortunate, therefore, that we find the con- 
cession in defendant's brief that the rule above set forth for determining 
just what shall be the length of prlmary coil is not found In any prior 
patents or publications, for, with this concession, It is easy to détermine from 
the record that there Is no anticipation shown. It Is contended, however, 
by the défendant that thls so-called Stanley rule Is no part of the invention 
clalmed; that there is nothlng in the elalms requirlng the rule to be con- 
sidered as a part of the invention thereby covered; that it is merely In the 
nature of a recommendation, the patentée saying, 'In practice X use the fol- 
lowing method,' being the so-called rule. The flrst claim (and In that respect 
the thlrd claim uses similar language) prescribes for the prlmary coil 'such 
length of wlre exposed to magneto-electric induction that when operated 
by the dynamo with which it is to be used,' under certain conditions, certain 
results will foUow. Concededly the man skllled in the art would not hâve 
found In that art anythlng which would hâve told him preclsely what that 
length of wire should be. The claim does not give any formula for deter- 
mining what it should be, and, if the spécification were equally silent, there 
mlght be some question as to whether Stanley had really contrlbuted any- 
thlng of importance to the art. Certalnly It would yet remain for others to 
Inform the art just how to find ont a length which would operate as Indi- 
cated In the claim. But when the patentée In his claim enumerates as one 
élément of hls combination a wlre of a length which wlU accompUsh the 
resuit sought to be achleved, and his patent discloses a method for deter- 
mining that length with mathematical exactness, hls claim may falrly be 
sustalned for the length thus shown, although It might be that some other 
length covered by the language of the claim, but not of the rule, would fall 
ontside the claim. The 'length of wire exposed,' etc., 'operated by,' etc., 
'* * • substantially as set forth,' is the length of wire that the spécifica- 
tion shows as the resuit of a glven formula. The so-called Stanley rule is 
therefore a part of the invention dlsclosed and clalmed in the patent, — in- 
deed, it would seem to be the main part of that invention; and with the 
patent thus construed the citations from the prlor art show neither anticipa- 
tion nor lack of invention. The whole argument of défendants on that 
branch of the case is eo Interwoven with the postulate that the Stanley rule 
Is to be ellminated from the patent that whea the postulate Is not granted 
the argument becomes wholly unpersuasive." 

Upon the most careful considération of this opinion in connection 
with the record and briefs of counsel, its meaning seems to me free 
from doubt. The court states that after the Kennedy improvement a 
difficulty still existed, and that Stanley suggested the difficulty was due 
to an improper length of vi^ire on the primary; that he states precisely, 
specifically, and exactly what the length should be ; that the amount 
of wire for a given current supply was subject to variable éléments; 
that "the Stanley patent, recognizing thèse variable éléments, gives a 
rule applicable to ail conditions." The rule is then set forth. After 
declaring that the field of invention lies in an obscure and difficult 
art, the opinion proceeds to state that it is fortiiinate the défendants 
hâve conceded that the Stanley rule "for determining just what shall 
be the length of primary coil is not found in any prior patents or pub- 
lications," and that, "with this concession, it is easy to détermine from 
the record that there is no anticipation shown." It is manifest that 
the défense of anticipation was decided in Stanley's favbr from the fact 
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that Stanley had stated a rule for determining exactly the length of 
wïre. As tjhe daims of the patent do not expressly cover the Stanley 
rule, the court then considers the defendant's contention on this point. 
The opinion proceeds: 

"It Is coïi,tënaea, however, by the défendant that thls so-called Stanley 
rule Is no pari! of the invention claimed; that there Is nothing in the clainis 
requlring thé rple to bè considered as a part of the invention thereby covered: 
that it Is mérel'ylh the nature of a reéommendatlon, the patentée saying, 'lu 
practice I usé w following method,' being the so-called rule." 

The court then refers to the claims: 

"The flrst clâim (and in that respect the third clalm uses similar language) 
preseribes f<)r the primary coll 'sueh length of wire exposed to magneto- 
electrie Induction that when operatéd by thè dynamo wlth which It is to 
be usedi' nndèr certain conditidns, certain résulta will follow. Ooneededly 
the màn skilted in the art would not hâve found in that art anything whieii 
woùld hatfe told hlm precisely what that length of wire should be. The 
Claim doeù hot give any formula for determining what it should be, and, 
if the sjpeelflcatlon were equally silent, there might be some" question as to 
whether Stanley had really cohtributed anything of importance to the art. 
Certalnly it would yfet remain for others to inform the art Just how to find 
ont a length whlch would operate as Indieated in the claim." 

Hère the court says, in substance, that a person skilled in the art 
would not hâve found anything in the art which would tell him pre- 
cisely what the length of wire should be, that the clainis do not give 
any rule pr formula for determining what the length should be, and 
that, if the spécification wçre equally silent, there might be some ques- 
tion as to wfaêther Stanley had s really contributed anything of impor- 
tancç td thé art. The court then goes on to say, however, that: 

"When the patentée in his claim enumerates as one élément of hls com- 
binatioh à wire of a length which will accompllsh the resuit sought to be 
àchieved, atid ;hi8 patent discloses a method for determining that length wlth 
mathepatiçal èxactness, hi? claim may fairly be sustained for the lengtli 
thns shown, aithoùgh it nïight be that some other length covered by "the 
language of thé claim, bnt not of the rule, would fall outside the daim. 
^be "length bf wire exposed,' ptç., 'operatéd by,' etc., '• * ♦ substantially 
âs'sét forth,' la the length df/rclré that the spécification shows as the resuit 
bf a felven formula." 

By this language the court plainly imports into the claims the Stan- 
ley rule set forth in the spécification, and sustains the claims on this 
ground. This is made clèar from what follows: 

'"' "The so-called Stanley ruIé is therefore a part of the Invention disclosed 
àM claimed in the pateni-^lnfleed, it would seem to be the main part of 
that invention; and "wlth the patent thus constnied the citations from the 
prier art ahow, neither ànticl]&ation nor lack of invention. The whole argu- 
ment of ; défendants on that teanch of the case Is so Interwoven with the 
postulate that the Stanley rule Is to be. eliminatèd from the patent that. when 
the poétuiatè 'Is not granted thé argument becomes wholiy unpersuasive." 

' ,Jf -we are to interpret lâ.nguage according to its natural meaning, I 
çaiftjiiscûver no doubt or ambiguity in this opinion. When the court 
deçiaires that th^ Stanley rule is "a .part of the invention disclosed and 
claimed in thé patent," and thàt "it would seem to be the main part of 
that ihventiÉin,; | must takp Jhf coHrt to mean what it says. 

ifurther, ,ofi thé pétition for à rehearing, the défendants contended 
that th^y 'di.d not make the concession as to the Stanley rule ref erred 
to in thé'Ôpinion. In denying the motion the court said : 
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"It was supposed that upon the argument defendant's counsel practically 
coneeded that the Stanley rule, as stated by the court, was not found in any 
prier patents or publications. If thls supposition be Incorrect, nevertheless 
we flnd In the record no prior patent or publication which states that one 
'may détermine the proper length of the prlmary coil by Connecting the 
transformer in circuit with the dynamo with which it is to be used, and 
then wlnding on wire untU the loss Indlcated by the formula C^R, with the 
eecondary circuit open, equals a certain loss of energy.' " 

I cannot construe this whole opinion otherwise than as holding that 
the Stanley rule inheres in the Stanley invention, that this rule must 
be imported into the claims, that this rule is the main contribution 
which Stanley made to the art, and that it constitutes the principal 
and most essential part of the invention covered by his patent. I do 
not agrée with the complainant's counsel that the court in the former 
case found the Stanley invention to réside in "a certain length of 
primary winding," and their argument on this point seems to me 
plainly in conflict with the invention as defined by the court. Where 
do we fînd in the opinion that it was Stanley's discovery of the proper 
length of wire in the primary which constitutes his invention, or that 
the invention is for a transformer having a proper length of wire, or 
that the Stanley rule is no part of the invention claimed, but only one 
method of determining the proper length of wire ? I can find nothing 
in the opinion to warrant thèse contentions. On the contrary, the 
court expressly déclares that the Stanley rule is the main part of the 
invention disclosed and claimed. 

In a suit for infringement of a patent, the first thing to détermine is 
the scope of the invention. The monopoly must be first defined, in 
order to tell whether the alleged infringing device is within it. In the 
présent case, however, we are asked by complainant's counsel to dé- 
cide first the question of infringement. Their contention is that, the 
Saranac transformer having been enjoined by the court in the New 
York case, it is the duty of this court to enjoin the défendant, unless 
it is shown that the transformer now in suit dififers essentially from the 
Saranac transformer. It does not seem to me that this position is 
well taken. In my opinion, it is the duty of this complainant, under 
its présent bill charging infringement, to show — First what the Stanley 
patent covers, as defined by the court in the other case ; and, second, 
to show that the transformer now manufactured by this défendant 
cornes within the Stanley invention as thus defined. 

It is further maintained that the Saranac transformer did not em- 
body the Stanley rule, and that consequently the transformer now al- 
leged to infringe comes within the décision in the other case; but, 
in view of the opinion of the court as I interpret it, it must be pre- 
sumed that the Saranac transformer contained the Stanley rule. 
Otherwise it leads to this conclusion : On the question of validity the 
Stanley patent is limited by the Stanley rule, while on the question of 
infringement there is no such limitation ; in other words, a transformer 
may be outside the monopoly secured by the patent, and still infringe 
the patent. There is nothing in the language of the opinions of the 
circuit court of appeals, or of the circuit court, of the New York case, 
which would justify this court in holding that any such illogical and 
inconsistent conclusion was reached. Neither of those courts seems 
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to jljajy^eifiçgarded infringement as à question seriously disputed. This 
mùchî'^t le^st can be said: , After the appellate court in the other case 
had determined that the, Stanley invention for the most part resided 
in the;Stanley rule, and that t|le rule must be imported into the claims, 
and aftër the court said on the pétition for rehearing that, "as to in- 
fringement," it "did not| deem it necessary to add anything to the 
opinion below," it is manifest that the court did not understand from 
the opinion of the court below that the Stanley rule was eliminated 
from thé Saranac transformer. For thèse reasons, the motion for a 
preliminary injunction must be denied. 
Motion denied. 



BliBOTRIC STORAGE BATTERY CO. v. BUFFALO ELECTRIC 
CARRIAGE CD. 

(Circuit Court, W. D. New York. June 4, 1902.) 

No. 163. 

1, Patents— Construction— Sbcokdakt Batteries. 

The Brush patent, No. 337,299, Ig the generic patent coverlng the Brush 
Inventlbti of seeondary Or storage batteries, and has unifonnly been sus- 
tained by the courts, and glven a broad construction. The patents pre- 
vlously 5ssued,to the patentée, but subséquent to the date of the original 
Invention, were for Improvements merely, and thelr expiration did not 
aflect the valldlty of the basic patent. 

2. SAMÉ— I^ELAY IN ISSUANCE— InTERKERENCB PkOCEEDINGB. 

The fact that delay In the Issuance of a patent after the flllng of the 
appllcatlcai wIU resuit In giving the patentée a monopoly for a longer 
perlod :<>f j tlme than 17 years, cannot shorten the term of the patent, 
where such delay resulted from Interférence proceedings, and was not 
attrlbiitàble to the patentée. 
& Samb— Suit fob Infrinoement— Preliminary Injunction, 

Whêl'e the valldlty of a patent hafebeen frequently sustalned by un- 
doubted àuthorlty, and infringement Is clear, a court should not exercise 
Its, discrétion to deprive the patentée pt the monopoly the law gives him 
for the tull term of his patent by refusing hlm a preliminary injunction 
elther béfeause the patent WIU soon expire, or because the défendant ofCers 
to givé a bond for the payment of ail damages recovered. 

In Equity. Suit for infringement of letters patent No. 337,299, 
granted to Charles F. Brush March 2, 1886, for a seeondary battery. 
On motion for preliminary injunction. 

John R. Bennett, for cotnplainant. 

Banning & Banning (Randall, Hurley & Porter, of courisel), for 
défendant. 

HAZEL, District Judge. The patent in suit. No. 337,299, dated 
March 2, 1886, application filed June 13, 1881, is the Charles F. Brush 
generic patent for seeondary or storage batteries, and is an improve- 
raent on the method applied by Gaston Plante prier to 1877. This pat- 
ent, although many times vigoirously assailed, has always been sus- 
tained. Judge Coke, in the introduction to his opinion upon a mo- 
tion for preliminary injunction in Battery Co. v. Belknap (C. C.) 112 
Fed. 538, summarizes ail the cases in whieh this patent has been at- 



ELECTRIC STOBAGE BATTERY CO. V. BUFFALO ELECTEIC CAEEIAGE CO. 315 

tacked. They show conclusively, upon examination, that the claims 
of the patent in suit hâve always been accorded a broad construction 
by the circuit courts and the circuit courts of appeals, and that the 
patents subsequently issued to Brush were in the nature of improve- 
ments upon his basic invention. None of them appear to include the 
invention claimed by the patent in suit, and only refer to it as may be 
necessary to describe the subsidiary invention. It was contended for 
the défendant on the hearing that Brush patents Nos. 260,654, granted 
July 4, 1882; 267,756, September 5, 1882; 266,090, October 17, 1882; 
275,985, April 17, 1883, — had expired, and the patent in suit issued to 
the same patentée was therefore invahd, and not infringed by défend- 
ant. This contention is untenable, for it is quite well settled that pat- 
ents of prior date issued to the patentée, if in the nature of improve- 
ments on the original invention, are subordinate to the broad scope 
of the first conception. In Electrical Accumulator Co. v. Julien Elec- 
tric Co. (C. C.) 38 Fed. 117, it was decided that the patent in suit was 
conceived and reduced to practice by Brush in 1879 and 1880. It was 
not issued by the patent office, on account of interférence, until March 
2, 1886. AppHcation for a patent appears to hâve been seasonably 
made, and therefore the inventor is protected in his invention from the 
time when it was conceived and adapted to practice. Barbed-Wire 
Patent, 143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154; U. S. v. Ameri- 
can Bell Tel. Co., 167 U. S. 224, 17 Sup. Ct. 809, 42 L. Ed. 144. The 
affidavits read on the hearing, together with the cases construing the 
patent in suit and those claimed to improve it, satisfy me that the pat- 
ents issued to Mr. Brush subséquent to the invention described by the 
generic patent were improvements merely. The spécifications of the 
varions patents which hâve expired and the patent in suit do not dis- 
close that the improvements in any manner increased within its scope 
the efficiency of the prior invention. Many improvement patents 
were issued to Mr. Brush, but none of them are independent of the 
generic invention. The claims of various subsidiary patents analogous 
to those under considération hâve been liraited and defîned by former 
adjudications. It would seem unnecessary to again construe their 
scope. It is argued, however, for défendant, that giving fuU efïect to the 
broad construction of the patent in suit tends to prolong the monopoly 
beyond the terms for which an exclusive use is given by the patent law. 
The doctrine annunciated in Miller v. Manufacturing Co., 151 U. S. 
186, 14 Sup. Ct. 310, 38 L. Ed. 121, is invoked. The doctrine of that 
case does not seem to hâve application to the case at bar as explained 
in the Horseheads Case, 69 Fed. 257, and other cases. It may be that 
the delay resulting from interférence proceedings in the patent office 
and the issuance of subsidiary patents will enable the patentée to en- 
joy a monopoly for a longer period of time than 17 years, but, as the 
delay entailed by the interférence is not attributable to the patentée, 
the benefit, if there be such, inures to him alone. The construction 
given to Miller v. Manufacturing Co., supra, in Thomson-Houston 
Electric Co. v. Elmira & H. R. Co., 18 C. C. A. 145, 71 Fed. 397, 
and Same v. Winchester Ave. R. Co. (C. C.) 71 Fed. 193, may with 
propriety be applied to the case at bar. The patent in suit will soon 
expire, but that fact does not sanction the refusai of an injunction 
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peiidente lite, where its validity has been adjudged by an appellate 
court, and where it appears, as hère, that the expired patents are im- 
pttJvenients on the unexpired generic patent. Counsel for défendant 
argue that no preliminary injunction should be granted, inasmuch as 
défendant is responsible and willing to give a bond conditioned to pay 
ail damages which complainant may incur because of the alleged in- 
fringement. The cases cited on this point hâve application to cases 
where doubt exists as to complainant's rights under his patent. In 
the case at bar no such doubt exists. The validity of the patent has 
so frequently been established, and the improvement patents of Brush 
so often considered, by the circuit courts and the circuit courts of ap- 
peals, that the conclusions reached by said courts are strongly per- 
suasive, if net controUing, of the rights involved on this application. 
The complainant, owner of the patent in suit, is entitled to the mo- 
nopoly for the fuU term allowed by law. At its élection it may pro- 
ceed against the user or the manufacturer of the infringing batteries. 
Were it otherwise, the law aiïording protection which congress intends 
should inure to one who by his skill has discovered something new 
and useful. New York Filter Mfg. Co. v. Niagara Falls Water Co. 
(C. C.) 77 Fed. 906; Munson v. City of New York (C. C.) 19 Fed. 
313; Battery Co. v. Belknap, supra. It is true that applications for 
preliminary injunction are addressed to the discrétion of the court, but 
when a patent has frequently been sustained by undoubted authority, 
and when infringement is clear, such discrétion should not be exer- 
cised to the détriment of the patentée. In the case of Campbell Print- 
ing Préss & Mfg. Co. v. Manhattan Ry. Co. (C. C.) 49 Fed. 931, where 
it was insisted that the responsibility of the alleged infringer was a 
guaranty of protection to the owner of the patent, Judge Lacombe at 
great length reviews the question of judicial discrétion, and in con- 
clusion orders the injunction to issue. In his opinion he states : 
"The contention of the défendant that, because it is willing to pay 
nominal damages for past infringement, an injunction to restrain fu- 
ture infringement should not issue, is unsound." I am constrained, 
therefore, to allow the preliminary injunction sought. 

An order mây be entered restraining the défendant from using and 
preparing the process disclosed by claims l, 2, 3, 6, 7, and 12 of the 
patent in suit. 



HUMAPÎB BIT CO. v. BARNBT. 
(Circuit Court, D. New Jersey. May 28, 1902.) 

1. EqUrTY-^COMMENCEMENT OP SuiT. 

A suit m equtty In a court of the United States Is commenced by the 
flllng of tbe WU. 
8, Patents— guiT FOR Infrin«B¥Knt— Evidence. 

A suit for Infringement of a patent cannot be sustained by proof of 
acts of InfWngément conimitted after the bill was filed. 

In Equity. Suit for infringement of patent. On motion to dismiss. 

T 1. See Action, vol. 1, Cent. Dig. § 730. 



HUMAXE BIT CO. V. BARSET. SlY 

George G. Frelinghuysen, for complainant. 
Edwin H. Brown, for défendant. 

KIRKPATRICK, District Judge. The bill of complaint in this 
cause was filed on the 3d day of October, 1894, and in it the com- 
plainant sets out that the défendant has, in this district and else- 
where, made, used, or sold bridle bits made, arranged, constructed, 
and combined according to the construction and arrangement set 
forth in the claims of his letters patent, without its license or permis- 
sion. Wherefort it prays that the défendant may be perpetually en- 
joined from said infringement, and that its damages may be assessed 
as provided by statute, and that it may bave a writ of subpœna direct- 
ing the défendant to appear in court and answer the said bill. In ac- 
cordance with the prayer of such bill, process was issued on the 
same day, and made returnable within the time prescribed by law. 
In taking its proofs to sustain the charges made in its bill, the com- 
plainant called but one witness, William J. Bahrs, who testified as 
follows : 

Q. Did you on or about the 5th day of October, 1894, purchase from the 
défendant, David H. Barnet, any bits? A. I did purchase a bit from David 
H. Barnet about that time, and also purchased other bits. Q. Please produce 
the bit that you purchased from David H. Barnet. A. (Witness examining 
bit.) I purchased this bit froni the Barnet company. (The bit referred to is 
offered in évidence, and marked, "Complainant's Ex. E, the Barnet Bit.") 
Q. At that time did you purchase any part of a bit other than that marlied, 
"Complainant's Ex. E, the Barnet Bit"? A. I also purchased part of a bit 
from the Barnet Company. (Witness examines cheeli-plece and chin strap.) 
And I Identify this as that bit. (The same Is offered in évidence, and marked 
"Complainant's Ex. F, Cheek-Plece and Ohln Strap.") 

It thus appears that the only act of the défendant complained of 
consisted of a sale by him of an article which is claimed to be an in- 
fringement of the complainant's device, on the 5th day of October, 
1894, which was two days subséquent to the filing of the bill. Motion 
is now made to dismiss the bill on the ground that the act claimed 
to be an infringement was not committed until after the filing of the 
bill. The case of Slessinger v. Buckingham (C. C.) 17 Fed. 454, is 
exactly in point. In that case Judge Sawyer said: 

"There are two points made by the défendants, both of -which, I think, 
are well taken. One is that. If It Is conceded that the articles charged to 
hâve been made are an Infringement of the patent, it does not appear that 
those articles were sold or made prlor to the filing of the blU." 

And he dismisses the bill on the ground, as he distinctly states, 
that the complainant has failed to show an infringement before the 
filing of the bill. 

If the complainant relies upon an infringement in order tb sustain 
its action, ^such infringement must hâve been committed prior to the 
commencement of the suit. The complainant therefore insists that, 
hecause by the sixteenth equity rule promulgated by the suprême 
court it is provided that "upon the return of the subpœna as served 
and executed upon the défendant the clerk shall enter the suit upon 
his docket as pending in the court and shall state the time of the 
entry thereof," the suit has not been begun until such entry is made. 
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But I cannot concur in this view. The direction to the clerk to enter 
the suit as pending is merely dîrectory, and does not indicate that it 
may not before that time hâve been commenced. In England suits 
in equityhaye always been instituted by preferring a bill in the style 
of a pétition, directed to the lord chancellor or other proper person, 
and it is provided by statute that no process shall issue until after 
the suit lias been so begun. FoUowing this practice, the United 
States suprême court, by equity rule 9, provides that no process shall 
issue out of a court of equity until after the bill has been filed with 
the clerk. The filing of the bill is the commencement of the suit. 
Madd. Ch. Prac. 164. And in Daniell, Ch. Pl.,& Prac. p. 401, it is 
said, "A suit in equity is commenCed, it seems, when the bill is filed," 
citing Mclyin v. McNamara, 22 N. C. 82, and Aston v. Galloway, 38 
N. C. Iâ6. To the same efifect, Story, Eq. PI. (4th Ed.) § 7. In 
thç case of Farmers' Loan & Trust Co. v. Lake St. Elevated R. 
Co., 177 U. S. 51, 20 Sûp. Ct. 564, 44 L. Ed. 667, the question arose 
whether the state or fédéral court had first acquired jurisdiction of a 
suit for the fôreclosuré of a mortgage. The contention was, as stated 
by the court, that the jurisdiction of the state court attached, because, 
although the bill therein was not filed until after the filing of the 
bill in. the fédéral court, the summoris issued by the state court was 
served before the service of the writ of subpœna in the fédéral court. 
The court held, on this state of facts, that the fédéral court had first 
acquired jurisdiction, because the suit therein had been first begun; 
that the filing of the bill was the commencement of the suit; and 
that it was only when applying the doctrine of lis pendens to the case 
of a third person, who is a bona fide purchaser, that notice is held 
to begin from date of service of subpœna, and nût from the filing of 
the bill. 

I am of opinion that the proofs in this case do not sustain the allé- 
gations of the bill in respect to the injuries that had been committed 
prior to the commencement of the suit, and for that reason I am re- 
luotantly compelled to defer any examination into the merits of the 
controversy, and dismiss the bill. 



UPSON NUT 00. V. S. CHAPIN SONS ÇO. 

(Circuit Court, D. Coiinectieut. June 2T, 1902.) 

No. 1,038. 

1. Patents— Validity—Riveting Machine. 

The FrlsWe patent, No. 501,681, for a rlvetlng machine, Is vold be- 
, , capse the patentée was not the Invéntof of the machine therein shown. 

In E4ùîty. Suit for infringement of letters patent No. 501,681, for 
a rivetirig machiné, granted to Samuel Prisbie July 18, 1893. On final 
hèaring. 

George D. S^ymour, for complainant. 
Wm. Ê. ,S^monds, for défendant. 
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PLATT, District Judge. This case is now before me on its merits, 
on pleadings and proofs. Complainant owns letters patent No. 501,- 
681, granted July 18, 1893, to Samuel Frisbie for a riveting machine. 
The claims are as foUbws : 

"(1) In a riveting machine, the comblnation with one or more reclprocatiag 
hammers, and an anvil arrangea in opposition thereto, of step-by-step mechan- 
Ism for regularly and intermittently reducing ttie distance between the ham- 
mer or hammers and the anvil, the said mechanism being constructed and 
arranged to operate between the successive blov?s of the hammer or hammers, 
substantially as set forth, and whereby the rivets are operated upon pro- 
gressively, or little by little, instead of ail at once. 

"(2) In a riveting machine, the combination with one or more reciprocating 
hammers, and an anvil arranged in opposition thereto, of step-by-step mechan- 
ism for impartlng a regular, intermittent movement to the anvil toward the 
hammer or hammers, the said mechanism being constructed and arranged 
to operate between the successive blows of the hammer or hammers, sub- 
stantially as descrlbed, and whereby the rivets are operated upon progres- 
sively, or little by littîe, instead of ail at once. 

"(3) In a riveting machine, the combination with one or more reciprocating 
hammers, and an anvil arranged in opposition thereto, and having its lower 
face longitudlnally Inclined, of a bed loeated below the anvil, and having a 
correspondlng opposite inclination, and step-by-step mechanism for impartlng 
a regular, intermittent movement to the anvil upon its bed, to move it pro- 
gressively toward the hammer or hammers, the said mechanism being con- 
structed and arranged to operate between the successive blows of the hammer 
or hammers, substantially as set forth, and whereby the rivets are operated 
upon progressively, or little by little, instead of ail at once. 

"(4) In a riveting machine, the combination of a reciprocating slide, carry- 
ing one or more hammers, correspondlng in number to the rivets to be oper- 
ated upon, an anvil below said hammers, and adapted to support the worls, 
the anvil inclined upon its under side from one end toward the other, a bed 
below the anvil, upon which the said inclined surface of the anvil rests, the 
anvil constructed with an arm projecting from one end, a slide arranged to 
move in a path at right angles to said arm, the said slide carrying a cam, 
and the arm carrying a stud against which said cam is adapted to operate, 
mechanism substantially such as descrlbed for impartlng to said slide a 
step-by-step or intermittent movement, which movement will be communicated 
to the anvil by said cam, and cause the anvil to ride up the inclined surface 
on which it rests, mechanism substantially such as descrlbed to release the 
said anvil from the action of said slide, and a spring to return the anvil 
after such release, substantially as and for the purpose described." 

Respondents admit that their machine cornes within the first three 
claims of the patent in suit, but contend that they do not infringe upon 
the fourth claim. As to the fourth claim, they say that it calls for "one 
or more hammers, correspondlng in number to the rivets to be oper- 
ated upon," but that their machine has only a single hammer, which is 
so constructed as to operate upon four or fîve rivets at the same time. 

As to the first three claims, they say that they are anticipated in 
patent to Charles Nobs, No. 383,142, dated May 22, 1888, and they 
also contend that Samuel Frisbie was not the inventer of the machine 
described and claimed in the patent in suit. The discussion as to 
anticipation under the Nobs patent of claims i, 2, and 3, and nonin- 
fringement of claim 4, is an exceedingly interesting one, and I listened 
to it with much pleasure and profit when the oral arguments were 
made; but I was then struck with the force of the claim that Mr. 
Frisbie was not the inventor, and my final conclusions upon that point 
hâve relieved me from presenting hère an exhaustive analysis of the 
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otber contentions. Let me state, as briefly as I can, my reasons for 
feç}i^", forced to find that Mr. Frisbie did net invent the machine. 
Hr;,iPrîsbie sleeps in his final resting place. I knew him well for many 
years, and ever held him in the highest respect. He was a worthy 
man and a good citizen. He was, however, a busy man, and it is fair 
to belîëVe that under ail the circumstances, although he obtained the 
basic idea from Hogarty, and the mechanical adjustment from Camp- 
bell via L/amb, he might very easily at a later date hâve argued himself 
into the belief that he really did originate ideas which in fact sprang 
from the brains of others. The basic mechanical idea, i. e., a method 
of raising the work gradually, "a step-by-step movement," so far as 
Frisbie is concerned, came from Edward Hogarty, who by placing 
first one pièce of cardboard, then another, and another, under an anvil, 
showed how step by step the anvil could be raised. Frisbie had the 
mathèmatiçàl calculàtîons made, and with them weht to the Farrell 
foundry in Waterbury, and found Mr. Lamb. He there explained that 
he wanted Hogarty's idea worked ont into a practical resuit. A ma- 
chiiie tô ■w^hich the idea could be applied stood there ready, and Frisbie, 
■WithOut !exi>laining how, and in fact without knowîng how, the desired 
resuit could be reached, left an order to hâve the machine prepared. 
This request was delivered by Mr. Lamb to Andrew C. Campbell, and 
if any inventing was ever done, Mr. Campbell confessedly did that in- 
venting. The mechanism for producing intermittent motion is plainly 
shown in Campbell's working drawings, and Frisbie in no way con- 
tributed to its production. In view of the state of the prior art, it is, 
at least, very doubtful whether anybody connected with the matter in- 
vented anything ; but one thing seems to be settled, far beyond reason- 
able doubt, and that is that look at the case as one may please, and 
from whatever point of view one wishes, there is no trace of Mr. 
Frisbie's inventive skill to be found. At best, he could fare no bettér 
thàn a joint inventer with Hogarty and Campbell, and his share in the 
invention would trench perilously upon the infinitésimal. 

From CTery standpoint, the bill ought to be dismissed, and it is so 
ordered. 



HOCKE et al. V. NEW YORK CENT. & H. R. R. 00. 

(Circuit Court, S. D. New York. May 19, 1902.) 

1. Patents— Invention— Mbans for Pbbventing Loss op Fbeisht in Ship- 

MBNT. 

The Moekrldge patent, No. 493,595, for means for securlng railroads 
and shlppers agalnst loss of freight t>y means of a System of numbering 
applied to the cars and paclkages, the duplicating of the numbers on 
checks ànd the shlpplng recelpts, and a temporary réceptacle on the car 
for holding the checks in loading, is vold on its face for lack of patent- 
able invention. 

In Equity. Suit for infringement of letters patent No. 493,595, for 
a means for securing railroads and shippers àgàinst loss of freight, 
issued to Joseph B. Mockridge March 14, 1893. On demurrer to bill. 

Arthur v. Briesen, for plaintiflfs. 
Robert J. Fisher, for défendant. 
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WHEELER, District Judge. This suit is brought upon patent No. 
493,595, dated Marcii 14, 1893, and granted to Joseph Babbitt Mock- 
ridge for "means for securing railroads and shippers against loss of 
freight." They consist in numbering the cars for each train tempo- 
rarily and consecutively ; numbering the packages consecutively and 
by letters, serially; designating the same car for packages to the same 
place; printing the sériai numbers, a description of the packages, 
and the temporary number of the car on a shipping receipt for the 
office ; and the numbers on a check to load the car by to be left in a 
box on the car, and returned to the ofHce for comparison, — whereby 
mistakes in loading will be prevented, or discovered and corrected, 
before the cars leave, and the freight can be readily traced after the 
cars leave. 

The claims are for: 

"(1) The means for securing against loss of frelglit, consistlng of a receipt 
or other llke document, containing characters Indlcating the car designed to 
receive the merchandise. a separate independent checic or ticket, containing 
duplicata characters of the ones on the said receipt, so that the check and re- 
ceipt control each other, and a réceptacle held temporarily on the car, and 
adapted to receive the ticket bearing the number of the car on which the 
réceptacle Is held; the ticket being deposlted In the said réceptacle at the 
time the merchandise indicated on the ticket is loaded In the car, substan- 
tlally as shown and described. 

"(2) The means for securing against loss of freight, consistlng of a shipping 
receipt, waybill, or other like document, containing characters indlcating 
sériai numbers and the number of the transporting médium, a separate in- 
dependent ticket or check, containing duplicata characters of the ones on the 
said receipt, so that check and receipt control each other, and a réceptacle 
placed temporarily on the numbered transporting médium, to receive the 
correspondingly numbered checks or tickets at the time the merchandise 
indicated by the sériai number on this ticket is placed in the corresponding 
transporting médium, substantially as shown and described, 

"(3) The means for securing against loss of freight, consisting of a receipt 
or other like document, containing characters indlcating the car designed to 
receive the merchandise, and characters to desiguate the merchandise to be 
shlpped, and a separate independent ticket or check, containing sets of char- 
acters whlch are a duplicate of the characters on the said receipt or docu- 
ment, substantially as shown and described." 

The bill allèges the grant of the patent ; ownership by the plaintifïs ; 
respect to it by the public generally ; that the invention has gone into 
extensive use ; and that the défendant infringes. 

The bill is demurred to for invalidity of the patent apparent on its 
face. Of course, upon the question so raised, every intendment must 
be made in favor of the validity of the patent, as allowed by the pat- 
ent office; and ail défenses arising from prior knowledge or use, or 
other facts, must be left for answer and proofs. But after this there 
remains the question, vi^hich may be raised in this way, whether the 
patent on its face, as it stands, covers any invention that can be pat- 
ented. The claims do not go so far as the spécification in covering 
the détails of the means employed, but the substance of what is either 
set forth or claimed seems to be the numbering of the cars, the sériai 
numbering of the packages, the duplicating of the numbers on the 
shipping receipt and the check, and the temporary réceptacle on the 
car for holding the checks in loading. The numbering of cars or 
packages or other things, for identifying them, seems to be a mère 
117 F,— 21 
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ordipary usciol numerical language for an ordinary purpose; and the 
duplication of the numbers on the checks is only a more extended 
use of such language in the ordinary way, for : comparison in safe- 
keeping or tracing, — like that of duplicate checks for baggage, of 
stubs for checks, or of doijibl,e entries in account books. The tempo- 
rary réceptacle is a merely convenient place to keep the checks in by 
stevedores while loading, that involves no ingenuity. The whole 
seems to be just a good plan for carefuUy using ordinary things. 
It is 9 painstaking- — ^whiçh is always a useful — method, without in- 
genious npvelty, which does not in any view seem to be patentable. 
Demurrer sustained. 



JiBED MTG. CO. V. SMITH & WINCHESTER 00. et aL 

(Circuit Court, D. Connectlcut. June 27, 1902.) 

No. 1,040. 

1. Patents— Infringement—Collab-Ironing Machine. 

The Shaw patent. No. 608,720, for a coUar turnlng and ironlng machine, 
was not antlelpated, and Is valld and entitled to a broad construction, 
as covèrlng a pioneer Invention. Claim 1, as so construed, held infringed 
by a machine made In accordance wlth the Asher patent. No. 627,880. 

In Equity. Suit for infringement of letters patent No. 608,720, 
granted tp W. C. Shaw, August 9, 1898, for a coUar turning and iron- 
ing machine. On final hearing. 

H. C. Lord and James D. Dewell, Jr., for complainant. 
Wm. E. Simonds, for respondents. 

PLATT, District Judge. This case now cornes before me on its 
merits on pleadings and proofs. Complainant is the owner of patent 
No. 608,720, granted August 9, 1898, to W. C. Shaw. One of the 
défendants is the manufacturer, and the other the selling agent, of the 
machine claimed to be manufactured under patent No. 627,889, grant- 
ed June 27, 1899, to the défendant Asher. The question hinges en- 
tirely upon the first claim of the patent in suit, which is as follows : 

"(1) In a coHar turnlng and Ironlng machine, the combinatlon of a curved, 
flange-shaped former, over which the coUar Is folded and curved Into propei- 
shape for wear, a grooved iron arranged opposite the former, and means 
for moving the grooved Iron Into engagement wlth the former and for 
movlng one of sald parts upon the other, substantlally as set forth." 

This claim was an évolution resulting from interférence proceedings 
in the patent office. Basing his action upon the décision of the patent 
office in those proceedings, Judge Townsend granted a preliminary in- 
junction. (C. C.) 103 Fed. 796. This order was appealed from, and 
reversed by the circuit court of appeals. 46 C. C. A. 601, 107 Fed. 
719. The court says, on page 720, 107 Fed., and page 603, 46 
C. C. A. : 

"It Is quite manlfest that there Is presented a substantlal question as to 
Infringement, which can be settled only upon construction of the patent, and 
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that requires a présentation of the state of the art and a hlstory of the In- 
vention in the patent office." 

Judge Townsend intimâtes, in his mémorandum filed at the time of 
ordering the preliminary injunction, that the patent in suit was a 
pioneer patent. I can find nothing in the final proofs to lead my mind 
to any différent conclusion. It is net apparent that the respondents, 
in their effort to establish anticipation, hâve been able to add any- 
thing of value to the spécifications and claims embodied in patent to 
Martin H. Ryder for hat-curling machine. No. 287,865, dated Novem- 
ber 6, 1883, and in the German patent to Rudolph Mindt, No. 24,731. 
Evidently they chose to use at the outset their best ammunition. 
Thèse patents, as well as a fair résumé of the interférence at the patent 
office, were before Judge Townsend at the early hearing, and he was 
of the opinion that the évidence was "insufïicient to support the re- 
spondents' contentions of noninfringement and invalidity." If the 
history of the proceedings in the patent office interférence has been 
given in greater détail, the contention of the complainant has been 
strengthened rather than weakened thereby. To quote again from 
Judge Townsend, "The essence of Shaw's invention is to provide a 
machine whereby collars can be laundered in a circular shape, fitted 
to the neck of the wearer, without breaking the edge of the collar," 
by which he means without injuring the fabric of the collar. It is 
quite clear that if a turnover collar was first starched and ironed ilat, 
and then dampened upon the fold line, and placed upon the former to 
be ironed and pohshed ready for wear, it was, in the prior art, impossi- 
ble to avoid either wetting the collar too much or not wetting it 
enough. If too much moisture was applied, the polish of the edge 
was lost. If too little was applied, the fabric was injured and the 
collar cracked. Shaw saw the situation, met the problem, and solved 
it. His machine, therefore, is novel and of great utility. The generic 
idea belongs to him, and, when two machines which accomplish that 
purpose are before us, it is idle to carp and criticise and stick in the 
bark as to methods and manner. Whether there are three or four 
éléments in the claims ; whether the word "opposite" refers to a por- 
tion of the imaginary circle which would be formed by an extension of 
the former, where the sadiron will remain when at rest, or whether it 
is used to describe the position of the sadiron when in use, as being 
g,bove that portion of a circle which the former occupies ; whether the 
means, considering the last portion of the combination as expressing 
a single function, or the assimilation of two functions, consists of the 
vertical and horizontal action of the levers at the pivotai point when 
they are attached, or the addition of the power which the hand, when 
applied to the levers, furnishes ; whether "moving" and "guiding" are 
synonymous terms, — ail thèse and other contentions seem to me 
to be extremely narrow and provocative of useless discussions. I 
agrée with the complainant that it would be a queer freak of justice 
if he, after fighting out manfuUy in the patent office the question of 
priority in the conception of this novel and meritorious claim, shoul<' 
now be compelled to abandon to a contestant the fruits of his victory. 
It is beyond cavil that the broadest permissible construction shall be 
given to the language of a pioneer patent, to protect, if possible, the 
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patente* to the enjoyment of the invention to which he has given the 
first tangrible expression. 

A decree may be entered for an injunction and accounting upon the 
t^rst claim of the patent in suit. 



PENNSYLVANIA GLOBE GASLIGHT 00. v. AMEHICAN LIGHTING 

00., Limited. 

(Circuit Court, D. Delaware. July 21, 1902.) 

No. 233. 

1. Patents— Suit fob Infringement— Pbbliminary Injunction. 

A prelimlnary injunction agalnst Infringement of a patent compara- 
tlTely récent, and whlcli bas not been adjudicated, wlll not be granted 
where the proofs are confllcting, and It appears that a full bearing is 
necessary to détermine the questions in issue. 

In Equity. Suit for infringement of letters patent No. 31,745, 
granted October 31, 1899, to Arthur E. Shaw and Edward S. San- 
derson for a design for a street lamp. On motion for a preliminary 
injunction. 

A. C. Gray and John R. Bennett, for complainant. 
W. Saulsbury, Hervey S. Knight, and Wm. B. Greeley, for défend- 
ant. 

BRADFORD, District Judge. The bill in this case charges in- 
fringement of letters patent of the United States No. 31,745, dated 
October 31, 1899, granted to Arthur E. Shaw and Edward S. San- 
derson, assignors to the complainant, for a design for a street lamp, 
and prays fojr an injunction and damages. The case is now before 
the court on a motion for a preliminary injunction. The aflfidavits 
on each side are numerous, and it is admitted that there has been no 
adjudication of the validity of the patent. On careful considération 
of ail the affidavits and exhibits produced, and in view of the course 
and practice of the courts in this and other circuits on applications 
for preliminary injunctions in patent causes, I am satisfied that it 
would be prématuré and improper at this stage of the case to ej^- 
press any opinion upon its merits, and that the same should be de- 
termined only after plenary proofs shall hâve been adduced. The 
application for a preliminary injunction must, therefore, be denied, 
the costs to abîde the event of the cause. 
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LOOMIS-MANNING FILTBR CO. v. MANHATTAN PILTER 00. et aL 

(Circuit Court, S. D. New York. May 10. 1902.) 

1. Patents— iNFniNGBMBNT bt Corporation— Liabilitt of Officers. 

A suit for Infringement cannot be maintained against an Indlvidual 
who is net alleged to hâve infringed, except in his officiai capacity as an 
offlcer of a corporation chargea to hâve eommitted the infringement, and 
not shown to be insolvent, uniess some other spécial reason appears. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Ivins, Kidder & Melcher (Ernest Hopkinson, of counsel), for com- 
plainant. 

Dyer, Edmonds & Dyer (S. O. Edmonds, of counsel), for défend- 
ants. 

HAZEL, District Judge. The essence of the bill discloses a simi- 
lar State of facts as shown in Mergenthaler Linotype Co. v. Ridder 
(C. C.) 65 Fed. 853. By paragraph 12 of the bill in suit, it appears 
that the infringement complained of is that of the défendant corpora- 
tion. The individual défendants are officers thereof, and as such par- 
ticipated in the acts of infringement. In the absence of some spécial 
reason for joining the officers of the alleged infringing corporation 
as défendants, — such as insolvency of the company, or the use of 
the name of the corporation to conceal a fraud or conspiracy, or as 
a protection against liability of others, — I am not inclined to hold 
difïerently than was held by Judge Townsend in the Mergenthaler 
Case, and by Judge Coxe in Bowers v. Atlantic, G. & P. Co. (C. C.) 
104 Fed. 892. Thèse cases are analogous, and the décisions are fol- 
lowed by me. 

The demurrer is therefore sustained, with costs. Complainant bas 
leave to amend within 30 days. 



SOTJTHEEN BUILDING & LOAN ASS'N v. CARET et UX. 
(Circuit Court, W. D. Tennessee. July 19, 1902.) 

1. Appeal — RiGHT— Decreb Entbred on Mandate. 

A circuit court has no power to refuse to allow an appeal on the 
ground that the decree sought to be appealed from was entered on a 
mandate from the circuit court of appeals. 

2. Samk — Qrounds fou Denial. 

A circuit court cannot deny an appeal from its decree on the ground 
that It Is frlvolous and sought for delay only; that being a matter which 
can only be eonsldered by the appellate court. 
8. Samb — Efpeot— Appeal fkom Deckeb Entkbed on Mandate. 

The power of a circuit court to enforce a decree entered by it on a 
mandate of an appellate court, notwithstandlng an appeal therefrom 
and the tender of a proper supersedeas bond, is doubtful, and. If it exists, 
should be rarely exercised. 
4. BiLi. OF Exceptions on Appeal — Bringing Rejkoted Documents into 
Record— FEDERAL Practice in Equity Cases. 

The practice of bringing Into the record, by bill of exceptions, plead- 
ings or papers which the court has refused to allow a party to file. Is 
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not knoTra to the fédéral courts In equity cases; but, inasmuch as a 
considération of such documents may be necessary to enable the ap- 
pellate court to détermine wliether or not they were properly rejected, it 
would seem that, In the absence of any statute or rule regulatlng the 
practlce In that regard, the trlâl coiirt may properly, by an order, direct 
the clerlï te» certlfy the pleadlng or other document rejected to the ap- 
pellaté çoujçt for that purpose. 

In Equity. On motion for allowance of appeaL 

Thomas M. Scruggs, for plaintiff. 
Thomas W. Brown, for défendants. 

HAMMOND, J. This is an; application for an appeal from an or- 
der entered upon the mandate of the circuit court of appeals in the case 
of Association V. Carey, 114 Fed. 288. Before that appeal was taken 
there had been an accounting by the receiver before the master, leav- 
ing a balance of about $400 in his hands, which was ordered to be paid 
to the défendant Mrs. Carey, which was the judgment affirmed. 
When the mandate was filed in this court the plaintifï company asked 
leave to file a pétition praying that this sum of $400 should not be paid 
to Mrs. Garey until certain delinquent taxes due upon the property 
foreclosed should be paid. It is stated in the pétition that in account- 
ing with the master the receiver had omitted to pay thèse delinquent 
taxes, and that they had since been paid by the plaintifï company, after 
its purchase of the property under the foreclosure decree. The péti- 
tion aiso asked that certain costs claimed to hâve been reserved by 
the original decree should now be decreed against Mrs. Carey, and 
paid out of the fund in the hands of the receiver. The court refused 
to entertain this pétition or to allow it to be filed, and directed a de- 
cree upon the mandate paying the fund to Mrs. Carey, and decreeing 
costs against the plaintifï company. From this an appeal is prayed, 
and the application is resisted upon the ground that it is a frivolous 
appeal for delay, and does not lie, because the decree from which the 
appeal is sought is in strict conformity to the mandate of the circuit 
court of appeals, and is only in exécution thereof. This may be true, 
and yet the application cannot be denied. Rule 33 of the rules of the 
suprême court (3 Sup. Ct. xvii) and rule 30 of the circuit courts of ap- 
peals (31 C. C. A. clxviii, 90 Fed. clxviii) furnish the only remedy 
known to the law against frivolous appeals for delay, by imposing dam- 
ages not exceeding 10 per cent, for the delay at the discrétion of the 
appellate court; It is sàid by the suprême court in the case of The 
Douro, 3 Wall. 564, 18 L. Ed. 168, that : 

"An appeal Is a matter of right, and, if prayed, must be allowed, but 
Bhould never be prayed without some expectation of reversai. We Impose 
penalties when writs of error are sued out merely for delay in cases of 
judgments at law for damages; and, If the rule were applicable to the case 
before us, we should apply n." 

See, also, Prentice v. Pickersgill, 6 Wall. 511, 18 L. Ed. 790. 

The rules above mentioned at first were applicable only to writs of 
error at law, but they were subsequently extended to cases of appeal 
in equity and in admiralty, covering the very situation mentioned by 
the court in the above quotation. Thèse rules apply as well to 
cases of a second appeal from an order upon the mandate as to original 
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appeals. In any case the court, justice, or judge granting the appeal 
is but little more than a ministerial officer carrying into effect the 
statutes in that behalf. Whether the appeal is one that ought or ougbt 
not to be taken, that may or may not be entertained on its merits, or 
should be redressed by damages for the delay occasioned in taking it, 
is a question solely for détermination by the appellate court. The 
court or judge passing upon an appHcation for an appeal can only re- 
fuse it in those cases where no appeal at ail is allowed, and where the 
judgment of the original court is absolutely final, which can never be 
said of such decrees as this. 

Cases of appeal or writ of error from judgments entered upon the 
mandates of the appellate court are almost innumerable. Ex parte 
Union Steamboat Ce, 178 U. S. 317, 20 Sup. Ct. 904, 44 L. Ed. 84, 
where the cases are numerously cited. It is there said that "the in- 
ferior court is justified in considering and deciding any question left 
open by the mandate and the opinion of this court, and its décision 
upon such matters can only be reviewed upon a new appeal to the 
proper court." In this case the plaintifï contends that final judgment 
for costs was not decreed by the court of appeals, and should not now 
be adjudged against it ; also that the taxes delinquent and not paid at 
the time of its purchase under the foreclosure decree should be paid 
by the receiver, and that its omission to pay them before the sale 
should not affect that right ; and that thèse matters were not adjudi- 
cated in the court of appeals. The court hère is of the opinion that the 
decree of the court of appeals is effective as to ail thèse matters, and 
that inasmuch as it settles that Mrs. Carey was not liable beyond her 
undertaking to mortgage the corpus of her estate, and that the fund in 
the hands of the receiver represents rents or profits which were not 
mortgaged by her, it is a necessary inference from the mandate that 
there should be no decree against her for either costs or taxes in 
exonération of the plaintifï company. Therefore the pétition present- 
ed was refused, and not allowed to be filed. But it now seems to the 
court quite certain that this application for appeal from that construc- 
tion of the mandate falls within the category mentioned by Mr. Justice 
Brown in the quotation above made from the case of Ex parte Union 
Steamboat Co., supra. 

If there were nothing involved but the question as to the costs, it 
is possible that this court might refuse this application for appeal, upon 
the ground that no appeal lies from a mère decree for costs. But the 
application further involves the question made as to the liability of 
Mrs. Carey to pay the delinquent taxes, which is sufficient to give the 
appellate court jurisdiction over both questions, as was ruled in Bank 
V. Hunter, 152 U. S. 512, 14 Sup. Ct. 675, 38 L. Ed. 534. This court 
is further of the opinion that this matter ought to bave been settled 
prior to the former decree which was appealed and confirmed. The 
plaintifï ought to hâve diligently ascertained the taxes delinquent be- 
fore any sale was had under the foreclosure decree, or at least before 
its purchase of the property, and hâve had the same paid out of the 
fund, if it were liable therefor ; but, not having done this, it was the 
plaintiflf's own fault that the matter was not so litigated, and the ques- 
tion is therefore res judicata by the decree of the appellate court. 
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Mackall V- Richards, 116 U. S. 45, 6 Sup. Ct. 234, 29 L. Ed. 558. It 
wàs saîd in that case that the appellate court will not entertain a second 
appeal from a decree upon its own mandate where that decree con- 
forms to the mandate ; but obviously this is a question for that court 
to décide, and not this court upon the application for the appeal. The 
case of Stewart v. Salamon, 97 U. S. 361, 24 L,. Ed. 1044, shows that 
the prpper remedy against sUch appeals as that applied for hère is by 
a motion to dismiss the appeal made in the appellate court, and upon 
that motion the court will examine the decree made upon the mandate, 
and if it be in conformity to that mandate the appeal will be dismissed, 
but, if not, the error will be corrected. And this and many subsé- 
quent cases show that, where a second appeal do es not lie for the cor- 
rection of any alleged errors in enteririg a decree upon the mandate, a 
mandamus in aid of the mandate is the proper remedy. The dissent- 
ing judjjp in that case thought that the remedy of dismissing the appeal 
was not a proper one, but tljat the appeal should be entertained and 
heard notwithstanding that it was taken only for delay, for which delay 
he said that the only remedy was the damages allowed under rule 33, 
supra. But I hâve searched in vain for any case authorizing or inti- 
rnating that the court or judge below could refuse to grant such an 
appeal, even when it was apparent that it was taken only for delay. 
That is a question which it seems to me the court below cannot décide. 

The cases are numerous, and it is unnecessary to cite them further, 
which establish the foregoing practice upon this subject. As I under- 
stand them, the Court below bas no discrétion in any way to alter 
or amend the decree of the appellate court, and has no further duty 
than to enter the decree of enforcement according to the mandate. 
But if disputes arise as to the interprétation of the mandate, and as to 
what does or does not conform thereto, a second appeal is open to the 
parties to settle those disputes. Or if subséquent proceedings are 
taken, or are ofltered and refused, as in this case, a second appeal is 
open to the parties, to review the action of the court in allowing or dis- 
allowing such subséquent proceedings. And in cases where for any 
reason à second appeal is not allowable, mandamus is the remedy for 
the correction of such alleged errors occurring after the mandate has 
arrived, as if the plaintifï company hère should be put to a mandamus 
to compel us to entertain and file its pétition; but always a second 
appeal, if that be possible, seems to be the préférable remedy. Hinck- 
ley v. Morton, 103 U. S. 765, 26 L. Ed. 607; Martin v. Hunter, 
I Wheat. 304, 4 L. Ed. 97; Cook v. Burnley, 11 Wall. 677, 20 L. Ed. 
84; Ex parte Washington & G. R. Co., 140 U. S. 91, il Sup. Ct. 673, 
35 L. Ed. 339; Gaines v. Rugg, 148 U. S. 228, 242, 13 Sup. Ct. 611, 
37 L. Ed. 432. 

It is intimated, if not decided, in Perkins v. Fourniquet, 14 
How. 328, 330, 14 L. Ed. 435, that the court below may go on and 
exécute the decree of the appellate court notwithstanding an appeal 
taken after the mandate has been entered and decreed, but it is not 
suggested that the court below may refuse the second appeal. Nor 
are we told under what circumstances the court should proceed with 
the exécution of the mandate notwithstanding the appeal, and no 
subséquent case has been found where such a course was taken. It 
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seems to me a doubtful power, at best, since by exercising it the court 
below would practically preclude ail review of its judgment in the mat- 
ter, and would, in eiïect, finally décide the veiy question which the 
appeal has carried to the appellate court for its détermination. It 
would also seem that the statutes providing under what circumstances 
a writ of error or appeal shall operate as a supersedeas of the decree 
would control this matter, and that the court below should exercise the 
power intimated in Perkins v. Fourniquet very rarely, if at ail, and per- 
haps never if the decree be for the payment of money, and the proposed 
appellant offers a bond, conditioned as required by law, to eflfectuate 
the supersedeas provided by the statute. Rev. St. §§ looo, 1007 ; Sup. 
Ct. Rule 29 (3 Sup. Ct. xvi); Cir. Ct. App. Rule 13 (31 C. C. A. clii, 
90 Fed. clii); Kitchen v. Randolph, 93 U. S. 86, 23 L. Ed. 810; 
Foist. Fed. Prac. § 402. 

If the power exists in the court below to grant the appeal, but to 
refuse the supersedeas pending the hearing of it, or if, having signed a 
bond, conditioned as required by law, to efïectuate a supersedeas, as 
in ordinary cases, the court below may notwithstanding disregard the 
supersedeas because it is a second appeal, and from a decree believed 
by the court below to be in conformity to the mandate, then that 
power is so extraordinary that it is not surprising that no case has 
ijeen found or cited by counsel where it was exercised. 

On the whole, notwithstanding a strong belief that this appeal must 
fail and be dismissed in the court of appeals, and notwithstanding the 
contention of the défendants' counsel that it is obviously only for 
delay, I do not feel authorized to refuse it, nor to décline to accept a 
bond which, under the statute, will operate as a supersedeas pending 
the appeal. If I am wrong about this, the remedy of the défendant 
who is entitled to the money is an application to the court of appeals 
for a mandamus directing the enforcement of its decree in spite of the 
appeal that has been taken. Of course, the court or judge should do 
without mandamus that which he would be so directed to do, but, 
where the power to act is doubtful, judicial wisdom requires that he 
should await the judgment of the appellate court where the question 
involved concerns that jurisdiction. The appeal will be allowed. 

The plaintifï tenders a bill of exceptions designed to make the péti- 
tion offered by it a part of the record, but I must décline to sign it be- 
cause bills of exception are unknown to the practice of the court. It 
is a familiar and well-established practice in the state chancery courts 
to make ail papers or documents of any kind which hâve been rejected 
by the court, and hâve not been allowed to be filed, a part of the record 
by a bill of exceptions, after the manner of the practice at law. This 
is especially so in Tennessee practice. Spurlock v. Fulks, i Swan, 289 ; 
Perry v. Pearson, i Humph. 431, 439; Kelly v. Fletcher, 94 Tenn. i, 
5, 28 S. W. 1099 ; Aymett v. Butler, 8 Lea, 453 ; Wynne v. Edwards, 
7 Humph. 418 ; Hill v. Bowers, 4 Heisk. 272 ; Weakley v. Pearce, 5 
Heisk. 401, 415; Jones v. Stockton, 6 Lea, 133; Hays v. Crawford, 
I Heisk. 86; State v. Hawkins, 91 Tenn. 140, 18 S. W. 114; Ingram 
v. Smith, I Head, 414, 418; Anderson v. Railroad, 91 Tenn. 44, 54, 
17 S. W. 803; Steele v. Frierson, 85 Tenn. 431, 438, 3 S. W. 649; i 
Webb, Dig. pp. 448, 451, 452; Id. p. 351. Convenient as this prac- 
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tice îs, ît is unknown to, and is not permitted by, the fédéral practîce 
^irt eqùity tases. Ex parte Story, i2 Pet. 339, 343, 9 L. Ed. 1108; 
Johnson v. Harmon, 94 U, S. 372, 24 L. Ed. 271; Watt v. Starke, 
ICI U. S. 247, 250, 252, 255, 25 L,. Ed. 826; Wilson v. Riddle, 123 
U. S. 608, 615, 8 Sup. Ct. 25s, 31 L. Ed. 280; Brockett v. Brockett, 
3 How. 631, II L. Ed. 786; Continental Trust Co. v. Toledo, St. L. 
& K. C. R. Co. (C. C.) 99 Fed. 177; Brinkley v. Railroad Co. (C. C.) 
95 Fed. 345, 351 ; Brown v. Coal Co., 13 C. C. A. 66, 65 Fed. 636, 
638; 3 Enc. PL & Prac. 381 ; Id. 401 ; 2 Daniell, Ch. Prac. (ist Ed.) 
746; Id. (sth Ed.) II 19, note 6. 

The bill of exceptions being reftlséd, the plaintiff asks to modify 
the former order denying it leave to file the rejected pétition "by allow- 
ing it to be filed for the purpose of making it a part of the record." 
This is almost the sarae alternative order that was asked in Ex parte 
Story, supra, and refused. There the rejected answer was sought to 
be placed àt large upon the order book. Hère it is asked to file the 
paper as a part of the record. Substahtially, thèse two processes are 
the same, ând their eflfect identical. The suprême court refused a 
mandamtis in the Story Case to compel the court below to make the 
rejected document a part of the record upon the distinct ground that 
that court might properly refuse to sufïer any notice to be taken on 
the record of the proposition tO file the supplemental paper. How, 
then, is a rejected pleading to be made a part of the record in equity 
cases for the purpose of a review in an appellate court of the action 
of the circuit court in refusing to allowit to be iiled? This point is 
very obscure in that practice to which equity rule 90 binds us, and I 
hâve not found any very satisfactory answer to it. 

The Case of Story, supra, is fréqtiently cited by the works on fédéral 
practice and by subséquent cases to the point that the court of original 
cognizance is not bound to reopen the merits of the main controversy 
after a mandate on appeal has corne down ; but of the other question 
involved in that case^he yery one we hâve hère— ^but little, if any, 
notice has been taken. That case does not explain how the rejected 
paper is to be made a part of the record for the purposes of appeal, 
nor do I know of any other case that does. The books are full of 
cases at law where a bill of exceptions is available for that purpose, 
and in state equity practice, as in Tennessee, there is rarely any diffi- 
culty about it. But how ît is to be done in a fédéral court of equity 
is not at ail clear, nor is it explained by any reading of the books on 
fédéral practice, so far as I am advisèd. Possibly it can only be done 
by mandamus- compelling the court to receive and file the paper. 
There would be no difficulty in the English practice, but our American 
practice on appeal with relation to the record and the papers that go 
up with it is so radically dififerent that the former scarcely furnishes an 
ânalogy. They hâve in Ehgland, strictiy, no transcript of the record ; 
interloçutofy appeals are allowed from almost any order as well as from 
the final decree; and there is a pétition for every appeal, which is 
làrgely used as a vehicle to convey to the appellate court the particular 
matter to be reviewed upon that pétition, and the documents relating 
theretp, of every kind, used at the original hearing thereof. The ap- 
pellate court uses the identical record of the original court or office 
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copies, and there is, in the sensé of our practice, no transcrîpt what- 
ever for carrying the case into the appellate tribunal. In the house of 
lords either side prints its "case," and with it prints an appendix of the 
documents to be used ; the expense being mitigated by agreement for 
a joint use of the appendixes. Technically, the original documents 
constituting the record are at the bar of the house for any référence 
that is needed. On appeal to the lord chancellor or another judge, 
and now on appeal to the chancery court of appeals, as I understand it, 
the pétition for appeal, by mère référence to the documents relating to 
the matter to be reviewed, brings the originals for examination on re- 
view by the appellate court ; and likewise there is no transcrîpt of the 
record sent up, as in our practice. 3 Daniell, Ch. Prac. (ist Ed.) 149; 
2 Daniell, Ch. Prac. (5th Ed.) 1499; I^. 1471, 1473; Id. 1487, note 7; 
Id. 1477, note 9; Id. 1484, note 5; Id. 1491 ; Id. 1504, note 10; Id. 
1488; and particularly Id. 1003, note 3; also Id. (ist Ed.) 654. 

The rule as to fihng bills and pleadings before they could become 
a part of the record was in the English practice very strict. I Daniell, 
Ch. Prac. (ist Ed.) 508; 2 Daniell, Ch. Prac. (ist Ed.) 214; l Daniell, 
Ch. Prac. (sth Ed.) 398, 399, as to bills ; Id. 754, 755, as to answers ; 
Id. 1609, 1610, as to pétitions. What is meant by the filing is found 
explained in the books. Bouv. Law Dict. voce "File"; 8 Enc. PI. 
& Prac. 922; Id. 880; 14 Enc. PI. & Prac. 905; Fanning v. Fly, 2 
Cold. 487. 

At one time the old practice in chancery followed the habit of recit- 
ing in every decree the foundation of it and the évidence offered in 
support of it. With such fullness was this done that every decree with- 
in itself was sufficient to indicate to a reviewing court the fuU error 
complained of, without référence to any document, except in cases 
where it was necessary to inspect the original. The old English prac- 
titioners and judges gave up this convenient practice with great re- 
luctance even after the act of 3 & 4 Wm. IV, c. 94, § 10, which enacted 
that without spécifie directions from the court no such récital should 
be introduced into any decree, but that "pleadings, pétitions, notices, 
reports, évidence, afifidavits, exhibits or other matters or documents on 
which such decrees shall be founded shall be merely referred to." 
After this act the mère référence in any decree to a pleading or docu- 
ment was sufficient to make it a part of the record for the purpose 
of using it on an appeal from that decree. Lord Brougham's orders 
made to enforce that act, A. D. 1833, and which are a part of the 
practice referred to by our equity rule 90, declared that the old-time 
récitals should not be made. 2 Daniell, Ch. Prac. (ist Ed.) 666; Id. 
654, pi. 2. The last clause of his order 27 declared "that, before any 
order made on a pétition be passed, the original pétition shall be filed 
with the clerk of the reports." Id. Mr. Daniell's subséquent édi- 
tions omit a part of the text of this fîrst édition above quoted, owing, 
no doubt, to subséquent changes in the practice. But our concern is 
to learn what the practice was under equity rule 90. Thomson v. 
Wooster, 1x4 U. S. 104, 112, note, 5 Sup. Ct. 788, 792, 29 L. Ed. 105 ; 
U. S. v. Anon. (C. C.) 21 Fed. 761, 766, note. It is said in one of the 
Tennessee cases above cited that, inasmuch as extraneous matter can 
be got into the record only by a bill of exceptions, enteririg an order 
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tqmake a document a part of the record was ineffective, but that a 
récital oftKe document in the decree or order would make it a part of 
thé' record ; and this is, no doubt, a sound distinction, based upon the 

Îractice at law, as that case was. Wynne v. Edwards, 7 Humph. 418. 
assume that it will be found that èince the eflfect of the récitals in old 
chancery decrees was to make the document recited a part of the rec- 
ord, when récitals were abolished, as above stated. Lord Brougham's 
order necessarily provided that a pétition which afterwards could only 
be referred to under that order by the decree should be fîled with the 
clerk, no doubt for purposes of future référence in any matter arising 
as to the contents of the pétition as well upon appeals as otherwise. 
I hâve not been able to iind the point adjudged, but I infer from 
analogies that a decree reciting that an application to file a pétition had 
been rejected, or an order merely referring to such a rejected pétition, 
as required by the act of 3 & 4 Wm. IV, would, ipso facto, make the 
rejected pétition a part of the record for ail subséquent purposes, in- 
cluding that of a review upon appeal. 

Now, the difficulty is that, while our practice also abolishes récitals 
in decrees, we hâve no rule of the suprême court, or statute, directing 
that a mère référence to a rejected pétition should make it a part of the 
record, or any other rejected document, for that matter. Equity rule 
86. Our practice seemingly takes no note of a pleading or other docu- 
ment not fîled, and not allowed to be filed; and if the record may not 
be enlarged by a bill of exceptions carrying the rejected document, as 
in Tennessee, it is not clear how it can become a part of a record in 
the absence of récitals in the decree rejecting it, unless we hold that 
the mère référence to it in the decree denying it a filing with the record 
makes it nevertheless, pro hac, a part of the record for the purposes 
of inspection on appeal as to its contents. The suprême court says in 
the Story Case that the court below may properly refuse it a place 
upon the record ; and, of course, the court should refuse it such a place 
where it proposes, as in the Story Case, to reopen the merits of the 
decree settled by the former appeal. This would make the rejected 
document an outlaw, so to speak, from the record and from the 
attention of the appellate court; but I cannot think a proper consid- 
ération for the practice would permit such a resuit. The trouble 
is that when the clerk comes to make up the transcript for the ap- 
pellate court he will not, without some spécial authority, incorporate 
therein a rejected pleading or document, wherefore some order is 
necessafy to require him to do that thing. Or some rule ought to be 
adopted which gives him gênerai instructions as to such rejected docu- 
ments in making up his transcript. That a rejected pleading or other 
document, upon an appeal which carries the whole case into the appel- 
late court for review, should in some way be sent to the appellate 
court for its considération in reviewing the order rejecting it, I cannot 
doubt. 

It was said by Mr. Justice Story in Dexter v. Arnold, 5 Mason, 303, 
311, Fed. Cas. No. 3,856, that in courts of the United States the de- 
cree contains a mère refetencè to antécédent proceedings, without em- 
bodying them, "but that for the purpose of examining ail errors of law 
the bill, answers, and other proceedings are, in our practice, as 
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much a part of the record before the court as the decree itself, for ït 
is only by a comparison with the former that correctness of the latter 
can be ascertained." Chancellor Cooper tells us in his édition of 
Daniell that it is the duty of the register to enter in the minutes of 
the proceedings a statement of the papers read or ofïered and over- 
ruled, for which he cites Westmeath v. Salisbury, i MoU. 421. He 
further says that in New York it is the duty of the clerk to enter on 
the minutes a statement of the pleadings, dépositions, and afRdavits 
read, or which were ofïered and overruled; and similarly he makes 
a brief note of practice in this regard in other states, including Ten- 
nessee, where the matter is accomplished by a bill of exceptions, as 
we hâve seen. 2 Daniell, Ch. Prac. (sth Ed.) 1003, and notes. 

The dealing of the suprême court with évidence ofïered and re- 
jected in courts of equity furnishes a possible analogy to cases of a 
rejected pleading. In cases at law tried by the court without a jury, 
either under the fédéral statute or under such a state practice as they 
hâve in Louisiana, or under any like practice, the bill of exceptions 
is resorted to and always available if needed; but it is often dis- 
pensed with by methods that will be readily familiar upon the exam- 
ination of such cases. Another analogy is found in equity cases, 
where there is a feigned issue tried before a jury, and there is an 
application before the equity judge for a new trial. There, again, 
a bill of exceptions is available, but Mr. Justice Bradley tells us, in 
the cases already cited from the suprême court, that the practice in 
such cases permits a bill of exceptions, and that that is the only per- 
missible use of it in equity. 2 Daniell, Ch. Prac. (5th Ed.) Il 19, notes 
5-8; Id. 1137; Bouv. Law Dict. voce "Postea." Evidently, then, 
this use of a bill of exceptions in equity cases is not applicable hère. 
None of thèse analogies furnish us any guide to the practice under 
considération, unless it may be with relation to rejected évidence. 
Our equity rule 86 abolishes récitals in orders and decrees as abso- 
lutely as the act of 3 & 4 Wm. IV did in England; but it gives no 
direction as to the filing of rejected pleadings or documents which 
hâve lost the benefit of the récitals that made them a part of the 
record, and, so far as I hâve found, there is no rule applicable to such 
a condition. Our Revised Statutes (section 698) directs that the 
transcript certified to the suprême court in equity and admiralty 
cases shall contain the record "as directed by law to be made," and 
copies of the proof of such entries of papers "on file" as may be 
necessary for the hearing of the appeal. It may be inferred from 
this language that, if the English practice adopted by equity rule 90 
makes this rejected pétition a part of the record by the référence that 
is made to it in the order rejecting it from the files, it already may 
be treated as a paper authorized by the statute to go into the tran- 
script certifîed by the clerk ; and it does seem to me that by the old 
practice already mentioned in England it would become by that référ- 
ence a part of the record, — not, to be sure, a part of the technical 
record, such as mentioned in Rev. St. § 750, but still a part of the 
record necessary for the hearing on appeal as provided in Rev. St. 
§ 698. Rules 8 and 13 of the suprême court (3 Sup. Ct. vii, x) 
were evidently intended to adjust the practice to the new method of 
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sending a transcript to the court of appeals, instead of using the orig- 
inal record, as in England; but no provision is made for the condi- 
tion of rejeçted documents. Blatchf. Rules, p. 120. The distinction 
betw;een the practice of making up the record in England and our 
own countr}' was adverted to by Mr. Justice Miller in an action at 
law, in the case of Burr v. Navigation Co., i Wall. 99, 102, 17 L,. 
Ed. 561 ; and I take it that the power of the court to direct what 
papers shall constitute that record which shall be transmitted to the 
appellate court by the transcript vsrould not be questioned whenever 
such action becomes necessary because of the fact that the disputed 
paper has not been admitted to the files in the regular way, and 
that this power is an essential grant of Rev. St. § 698, if not already 
inhérent in the court without the statute. 

The nearest analogy my reading develops to the condition we hâve 
hère is that of a case where the testimony at the hearing in equity 
is taken orally in open court, as may be donc if the court permits it. 
Equity rule 67, last paragraph. How is that testimony to be taken 
and transmitted to the appellate court? Strange to say, I do not 
fînd that question answered by the cases or the books on practice or 
the rules, any more than the one we hâve in hand, and the necessity 
for a rule governing the practice is apparent. As said by Judge Si- 
monton in Coosaw Min. Co. v. Farmers' Min. Co. (C. C.) 67 Fed. 
31. 32: 

"Under tbe practice in the BngHsh chancery, no testimony was ever taken 
In open court before the chancellor. Wltnesses were examined before one 
of the masters In chancery, and thelr testimony reduced to writing and read 
at the hearing." 

This is the common method prescribed by our equity rule d"], and 
when the testimony is taken in that manner, or before the examiner, 
it is easy enough to make a rejeçted document or any rejeçted évi- 
dence a part of the record by making it a part of the report of the 
master or examiner when he sends the testimony in for reading at 
the hearing, and no bill of exceptions can be necessary. But suppose 
the testimony is taken under the latest amendment to rule dy of May 
15. 1893 (149 U. S. 793, 13 Sup. Ct. iii, 3 Desty, Fed. Prac. 1785). 
How is it to be put upon the record for transmission in the transcript 
to the appellate court? The rules in admiralty direct in similar cir- 
cumstances that the testimony shall be taken down by the clerk 
and transmitted to the appellate court. Adm. Rules 49, 50. I 
should say that a court of equity might resort to the same method, 
or might require an examiner to attend and take it down, or one of 
the masters, or in any convenient way; but how, then, is this writ- 
ten testimony to be made a part of the record, except by an order 
directing it to be filed as such, and which would be the équivalent 
in ail respects of a bill of exceptions embodying the testimony, after 
the manner of the practice at law? In Blease v. Garlington, 92 U. S. 
I, 23 ly. Ed. 521, Mr. Chief Justice Waite held that, notwithstanding 
the acts of congress and the then existing equity rules, the court 
could take the testimony in an equity case viva voce when produced 
in the open court ; but there is nothing in the case to indicate how 
sucli an examination is to be made a part of the record, though the 
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case décides that, unless it is made a part of the record and sent to 
the appellate court, no notice can be taken of it. See Lloyd v. Pen- 
nie (D. C.) 50 Fed. 4, 11. Since that time the spécifie amendment 
of 1893 to equity rule 6y has been adopted, as above noted, but nei- 
ther the rule nor the cases direct the method of taking down the 
testimony and making it part of the record. In the case of Connec- 
ticut V. Pennsylvania, 5 Wheat. 424, 5 L. Ed. 125, référence is made 
to our first judiciary act, and its requirement that oral testimony 
of witnesses examined in open court should be put upon the record 
by "a statement of the facts," which requirement was repealed by 
the act of 1803; and that act required, as does Rev. St. § 698, that 
a copy of the bill, answer, dépositions, and ail other proceedings, of 
what kind soever, in the cause, shall be transmitted to that court. 
Now, says the opinion, "previous to this act the facts were brought 
before this court by the statement of the judge," etc. The case then 
décides that ail the testimony on which the judge founds his opinion 
should be laid before the appellate court, but there is no indication 
how this is to be donc, except by the statement aforesaid. 

But, again, it does seem to me that, under the practice there de- 
scribed, the "statement of the judge" would be substantially the 
équivalent of a bill of exceptions, though not in that précise form; 
and, further, it seems to me that if now the court should take the 
testimony under equity rule 67, as amended in 1893, by an oral ex- 
amination in open court, it must, substantially and necessarily, put 
the testimony in the record by verifying the writing containing it, 
either by an order upon the record to that eiïect, or otherwise, very 
much after the manner of a bill of exceptions, and that likewise when- 
ever it becomes necessary to make a rejected pleading or other paper 
a part of the record, similarly, it must be donc by a process that is 
the équivalent of the common-law bill of exceptions. I am con- 
strained to believe, notwithstanding the décision in Ex parte Story, 
supra, and the other cases cited, that for that strictly limited purpose 
such a method must be resorted to as has been done in Tennessee 
since the statutes abolished récitals in chancery orders and decrees. 
What Ex parte Story and similar cases really décide that is of serious 
concem is that a case in equity in the appellate court is not to be 
narrowly tried upon a bill of exceptions, after the manner of such 
a trial in a case at law; that is to say, that no such function as is 
performed by the bill of exceptions in limiting the questions of évi- 
dence or others that are to be tried upon a writ of error is known 
or can be permitted in a court of equity. But that so far as the 
bill of exceptions becomes a mère vehicle — First, in which to place 
a rejected paper or any rejected évidence, or any admitted évidence, 
for that matter, which has been orally given, and not otherwise 
preserved in writing; and, secondly, for the transmission of thèse 
to the appellate court for its considération on appeal, — it is not so 
certainly prohibited by Ex parte Story and the other cases. Yet, 
in the face of those cases, I am not prepared to adopt that practice, 
even for that purpose, convenient as it is, but hâve concluded that 
if we bave jurisdiction, after an appeal has been granted, to make 
any further orders in the case (see Rector v. Lipscomb, 141 U. S. 
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557, 12 Sup. Çt. 83, 35 L. Ed. 857), I shall follow the précèdent made 
under a somewhat similar perplexity in Westmeath v. Salisbury, i 
MoU, 421, ^upra, I am not willing, in the language of the order pre- 
sented by counsel, for the plaintiff to direct that the said pétition 
"shall be filed for the purpose of making the same a part of the rec- 
ord," after havipg, on an application to file it, rejected it wholly and 
disallowed its filing. The very objeCt of that disallowance was to 
prevent it fronj, becoming "a part of the record." It was intended 
that it should hâve no place in the case for the purpose of reopening 
it after the rpandate came down, An appeal having been taken 
from that order, I shall do what was done by the lord chancelier 
in the case last cited, and direct that the document shall be trans- 
mitted to the court of appeals, so that their honors may détermine 
whether.or not the order rejecting it was correct, and whether or 
not it shall become "a part of the record" in the case. By this action 
the plaintiff will hâve leave to apply to the court of appeals to use 
and read the pétition that was rejected, for their information, or for 
any order whatsoever that their honors, "in their, greater wisdom, 
may be pleased to make in regard thereto." For this purpose the 
clerk will be directed to transmit a copy of the rejected pétition with 
the transcript which he shall certify to that court upon this second 
appeal. The order may be drawn as foUows : 

"On application of the plaintifï company, the order heretofore en- 
tçred, denying leave to file its pétition, is so far modified that the 
clerk of the court is directed to certify the rejected pétition to the 
circuit court of appeals in, the transcript which he shall send to that 
court upon the appeal from that order already taken, so that that 
court may détermine whether or not the pétition was improperly 
refused a filing, whether or not it is properly a part of the record in 
this ; case, or niay make any other or further order in relation thereto 
which to the said court may seem just and rigbt in the premises." 

Ordered accordingly. 



THE TARKAND. 
(DiBtrlct Court, S. D. Alabama. July 30, 1902.) 

l, Shippinq— AuTHOKiTT OF Masteb TO Skli. Ship— Necessitt. 

A master, by vlrtue o£ bis gênerai authority, bas no rigbt to sell tbe 
sbip in a distant port and In tbe course of a voyage, but bis authority 
In tbat respect rests upon necessity solely, and upon tbe partlcular 
emergencles of the occasion. If tbe circumstancee are sucb tbat a person 
of prudent and Sound mind, after earefuUy observlng ail tbe facts and 
•weigblng ail tbe probabllitles, could bave no doubt as to the advlsablUty 
of a sale, the master, aeiing in good faith, may make sucb sale and give 
a good tltle. 

S. Same— Btranded VessbIi-î-Recommendation of Survbtoes. 

Tbe master of a stranded shlp is justifled in giving great weigbt to 
the judgment of a board of compétent surveyors selected to examine 
the vessel, and in selllng hêr as sbe lies, on their recomipendatlon, where 
he coneui^s In their opinion that she cannot be floated within a reason- 
able extense, and is in great danger of total loss, althougb she may be 
BÙbsequently rescued and repalred by tbe purcbaser at an expense 
whiob saves a material part of ber value. 
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3. Samb— Validitt of Sale bt Mastbb. 

The Russlan ship Tarkand stranded In the nlght on the coast of the 
Gulf of Mexico between Pensacola and Mobile Bay. The second day 
thereafter the master notlfled the owners by cable, and also the Bussian 
vice consul at Pensacola. The latter, who was also agent for the in- 
surers, selected three compétent surveyors, and with them vislted and 
examined the vessel four days after she stranded. She was lying broad- 
side on the beach, bedded In the sand to a depth of 9 feet, heavlly llsted, 
bilged, and fiUed with water to the level of the sùrroundlng sea. Her 
crew had left her, and were camped on the shore. The surveyors were 
unanimously of opinion that she could not be salved wlthln a reason- 
able expense; that she was In great péril from storms; and recommended 
that she be sold, If possible, fixlng her value as she lay at $1,500. The 
master and vice consul both concurred In thelr opinion, and two days 
later, the master, not having heard from the owners, sold her for $1,600. 
and executed a blU of sale. She was subsequently floated by the pur- 
chaser, repalred, and converted into a barge. The owners, on learnlng 
of the Btrandlng, abandoned her to the insurer, whlch brought suit to 
recover possession after she had been salved. Held, that under the cir- 
cumstances the master had authority to make the sale, and the pur- 
chaser acquired a valld tltle, there being no question of the master's 
good falth. 

In Admiralty. Action by insurer to recover possession of a ship 
sold by the master while lying stranded. 

J. C. Avery and Mcintosh & Rich, for libelants. 
Gregory L,. & H. T. Smith, for claimant. 

TOULMIN, District Judge. This is a suit to recover the posses- 
sion of the ship. On the night of December 29, 1900, she went 
aground on the beach about 18 miles eastwardly from Sand Island 
light, near the entrance to Mobile Bay, exposed to the winds and 
waves of the Gulf of Mexico. On learning of the stranding of the 
ship soon after it happened, and before this libel was filed, her owners 
abandoned her to the insurers. The libelants were the insurers under 
contract with the owners, and accepted the abandonment. D. C. 
Eitzen, the Russian vice consul stationed at the port of Pensacola, 
Fia., and who was also the agent of the insurers, appointed a board 
of surveyors to examine and inquire into the condition of the ship. 
The board consisted of S. C. Cobb, surveyor for the American Bureau 
of Shipping, Jacob Kryger, surveyor for the National Board of Un- 
derwriters, and Robert H. Langford, ship carpenter and master build- 
er, ail of Pensacola. In their report the surveyors valued the ship, 
as she was lying stranded on the beach, at $1,500. They expressed 
the opinion that she could not be gotten oiï within a reasonable ex- 
pense, and recommended that she be sold, and, if she could not be 
sold, as she was lying, for $1,500, that the master strip the vessel 
at once, in order to dispose of ail material on her to the best advan- 
tage. The survey took place on January 2, 1901. On January 4, 
1901, the master of the ship sold her, and executed a bill of sale 
therefor, to W. H. Northrup, for $1,600. The ship was subsequently 
gotten ofï the beach, towed to Pensacola, and converted into a 
barge. Her value was variously estimated by the witnesses, some 
of whom had seen her after the survey and before she was gotten 
ofï the beach. They differed widely in their opinions of her value, 
117 F.— 22 
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both as she was lying on the beach and if she were afloat and in re- 
pair. Oiti.January sth — the d^yâfter the sale— another survey was 
had by appointment of the Russian vice consul at the port of Mobile. 
The surv*yors, in their report,, described the situation of the ship, 
exprçsséd the opinion that she could be salved at an expense that 
would justify the efïort to save her, and recommended that the effort 
be made. It is contended on the part of libelants that the master had 
no authority to sell the ship; that there was no necessity for it; 
that thé 'ttiaster was unwilling to make such sale, but was urged by 
said Eitzen and others to immediately sell her at private sale; and 
that, yîeiding to thèir iraportunities, he accordingly executed the bill 
of sale. It is further contended that the considération was grossly 
inadéquate, and that the sale was fraudulent and void. It is con- 
tended by the claimant that, while the master had no express au- 
thority to sell the ship, he acted under his implied authority as mas- 
ter, and was justified in doing so by the circumstances of the case. 

While it is charged in the libel that the sale was fraudulent and 
void, it is not shown by the proof, or claimed in the argument of 
counsel, that there was any fraud or want of good faith on the part 
of the master in making the sale. But it is insisted by counsel that 
the master did not act on his own judgment, and that he was unduly 
influenced. The conduct of the Russian vice consul, Eitzen, in con- 
nection with the sale, is especially criticised, and it is suggested that 
his action and advice in the matter was iraproper, or at least sus- 
picious. It appears from the évidence that Eitzen did hâve some- 
thing to do with the sale, in so far, at least, as aiding the master 
to find a purchaser, and perhaps in bringing the purchaser and the 
master together, and in expressing his opinion as to the advisability 
of a sâlèl But I see îlothing in this that was improper or unreason- 
able, in View of the fact that hè Ws the représentative of the nation 
to which the ship belonged, and was also the agent of the insurers of 
the ship. The ship was a Russian ship. She belonged to a distant 
foreign port, where her ownersi resided. The insurers were likewise 
foréign and in a distant country. It was not unnatural that the con- 
sulat représentative ôf the country to which the ship belonged, and 
agent of her insurers, shôuld manifest much interest in the matter; 
and to whôm would the master more naturally look for counsel and 
aid thân to such représentative and agent? But suppose Eitzen was 
unduly active, in urging a sale, and was acting in bad faith or from 
improper motives, as intimated by libelants' counsel, how would that 
aflfèct the sale made by the master, if he acted in good faith, and 
was justified by the circumstances of the case? The master, through 
the vice consul, called to his aid disinterested persons of expérience, 
who were cornpetent to advise, after a survey of the vessel and her 
injuries, at far as thèy could be ascertained, whether it were better 
to attempt to save and repair her or to sell her; and, as said by 
the suprême court in the case ôf The Amélie, 6 Wall. i8, i8 L. Ed. 
8o6: "AlthOugh his authority to sell does not dépend on their recom- 
mendation, yet, if they advise a sale, and he acts on their advice, 
he is in a tbndition to furnish the court reviewing the proceedings 
such évidence in justification of his conduct." Two of the three sur- 
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veyors appointed by the Russian vice consul Eitzen, testified in the 
case with intelligence and clearness and in détail as to the situation 
of the vessel, and why they considered her in great péril, and of little 
value, as she lay on the beach. They were shown to hâve had large 
expérience in such matters, and to hâve been entirely disinterested. 
It appeared that the third surveyor had died since the survey, but he, 
too, vvas shown to be thoroughly compétent and experienced, and as 
having fully concurred in the views expressed by his colleagues. The 
testimony of the two surveyors, vi^ho w^ere witnesses in the case, was, 
in substance, that the ship was lying almost broadside on the beach, 
bedded about nine feet in the sand, and heavily listed off and towards 
the shore, with water in her up to tide-water mark, and with five 
feet of water at the stern. The sea was breaking against her side. 
The crew had left her, and were camped on shore. She was bilged, 
and water was ebbing and flowing in her, the water being the same 
height in the vessel as on the outside. The ship was at the time 
lying still, but the water in her was washing even with and the same 
as the water on the outside of her. Her position was a very hazard- 
ous one, and in their opinion her péril was to her full extent, — that 
she was too badly bilged ever to be gotten oflf, and they believed 
she never could be gotten ofif. There were fîsh of considérable size 
swimming in the water in the vessel, which indicated that there was 
quite a large hole in her bottom. They could not examine the ves- 
sel below the water line. She had about 600 tons of ballast in her, 
and the water covered the ballast. There was every indication of a 
gale of wind, and they then believed the vessel was in danger of cap- 
sizing, and being pounded to pièces. The master of the ship testi- 
fied on the part of libelants, and, among other things, said that his 
ship went aground on December 29, 1900, at night, and on Decem- 
ber 3ist he sent a cable to the owners of the ship, and a telegram 
to the Russian vice consul, Eitzen, telling them the condition of the 
ship, and that she was full of water; that there was water in her 
hold as high as there was on the outside of her. He saw that the 
. deck was a little bent amidships upward, and the pitch from the 
seams broken. He could not see that she was started anywhere else. 
That the crew left the ship and camped on shore. He further stated : 
That the ship was sold on January 4th, some time about 6 o'elock in 
the evening. That he understood it was to Saunders & Co. That 
he got this understanding from Eitzen, who made the trade for the 
sale. He did not talk with anybody else about the sale of the ship 
except Eitzen. A few hours before the sale Eitzen told him he 
could get the full sum at which the ship was valued by the surveyors, 
and he thought it a good bargain. That he signed the bill of sale 
about 6 o'elock, January 4th. Did not know W. H. Northrup, and 
does not know whether he was présent when the bill of sale was 
signed. There were several persons présent, but he did not know who 
they ail were. That Eitzen told him he was representing the under- 
writers, and had authority from them to sell the ship. That Eitzen 
said, "In such cases as that, nothing else could be donc except to 
sell the ship, and that he got the power from them, or something of 
that kind." That what witness understood Eitzen to mean was 
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that in sucH a case there was nothing else that could be donc excepï 
to sell the ship. Witnéss received a part of the purchase money, 
and left thè balance with R. A. Hyer, the ship's agent, to pay her 
bills. He requested Eitzen to bring the surveyors aboard to ex- 
aminé the vessel, and Eitzen came with them. Witness received no 
directions from the owners of the ship, and no answer at ail, to his 
cable. He îurther stated that he was trying to do the best for the 
underwriters and for the owners, and he believed at the time he signed 
the biU of sale that he was doing the best for ail concemed; that 
he agreed in opinion with the surveyors that the ship was in danger 
of being lost, and that he would not hâve signed the bill of sale if he 
had not had that opinion. W. H. Northrup testified for claimant 
that he was the purchaser of the ship. That he and the master ne- 
gotiated the trade for her; that they had several interviews on the 
subject before the trade was finally consummated in Eitzen's office; 
that they met there by previous agreement ; that Eitzen was présent 
in his office at the time, but took no spécial part in the transaction. 
Eitzen had some conversation with the master there, but did not 
make the trade with witness, or hâve any negotiations with him 
about it further than to ask him, on the same day, and before he 
had seen the master on the subject, if he could not do something 
towards helping the master out in the sale of the ship. Eitzen's 
testimony on this point was substantially the same as that of witness 
Northrup. He further stated that about noon on the day of the 
sale R. A. Hyer said to him that Northrup or Saunders would give 
$i,6oo for the ship; that he told Hyer the master must be seen about 
it, and he would bring them together ; that later on that day Northrup 
and the master did meet at his office, and that they dealt directly 
together; that witness said to the master that he thought he made 
a good bargain, and that it was the best thing that could be done, 
in which the master fully agreed. Witness stated that he saw the 
ship on the beach at least twice between the time she stranded and 
the day of sale, and that his opinion, as a seafaring man of consid- 
érable expérience, was at the time that she could not be saved, and 
would becorhe a total Ibss; that he had no interest in the purchase 
of the ship. B. C. Tunison testifîed that he was an attorney at law, 
and prepared the bill of sale at the request of the purchaser, and he 
was présent at the signing of it by the master, and was a witness to 
his signature. He stated that the master expressed to him satisfac- 
tion at having closed the trade, and reiterated several times after 
the sale that the ship was in imminent danger, and he believed her 
bottom was out, and that she could not be gotten ofif. He said he 
"had the $i ,600, and the purchaser the ship with the bottom out." 
There was évidence that tended to show that one Saunders was inter- 
ested with Northrup in the purchase of the ship. 

To entitle the libelants to recover, the sale by the master must 
hâve been without authority, and void. "To justify the sale by the 
master of his vessel in a distant port, and in the course of her voyage, 
good faith in making the sale and a necessity for it must both concur ; 
and the purchaser, in order to hâve a valid title, must show their 
concurrence." The Amélie, 6 Wall. 18, 18 L. Ed. 806. The master, 
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by virtue of his gênerai authority, had no right to sell the ship. His 
authority in this respect rested upon necessity solely, and upon the 
particular emergencies of the occasion. His duty was to communi- 
cate with the owners, advise them of the facts, and take their direc- 
tions, if such communication was easy and practicable. If notice to 
the owners was not easy and practicable, or, if given, and the master 
failed to ascertain their wishes within a reasonable time, then he 
was authorized to act upon the necessity and emergencies of the oc- 
casion as they then appeared to him from ail the lights before him. 
This necessity is a question of fact to be determined by the circum- 
stances in which the master was placed. The Amélie, supra ; 20 Am. 
& Eng. Enc. Law (2d Ed.) 210-212; Astsrup v. Lewy (D. C.) 19 
Fed. 536. Communication with the owners was practicable, if not 
very easy. It could be had by cable, and it appears that on December 
31, 1900, — the second day after the accident, — the master gave notice 
by cable of the stranding of the ship. The proof was that an answer 
by cable could be had and ordinarily was had in from 16 to 24 hours, 
at the outside, between Pensacola, Fia., whence the master's telegram 
was sent, and Abo, Finland, the résidence of the owners, to which 
it was sent. The proof further was that the master received no di- 
rections — in fact no answer of any sort — from the owners. On the 
fifth day after his communication to them he sold the ship as stated. 
The master had before him the report of the surveyors, in which 
they stated the situation of the ship, the value they placed on her 
as she was then lying on the beach, their opinion that she could not 
be floated within a reasonable expense, and their recommendation 
that she be sold. He had the opinion and advice of the vice consul 
of his government and agent of the insurers, who had been a seafar- 
ing man, and of expérience; and the master himself fully concurred 
in the opinions and views thus expressed. In case of necessity the 
master has the power to sell. If the sale is justified by necessity, it 
is valid. It is held by -the authorities that this is neither a légal 
necessity nor a physical necessity, but a moral necessity. Par. Mar. 
Law, 60. Mr. Justice Story, in the case of The Fortitude, 3 Sumn. 
228, Fed. Cas. No. 4,953, defines the meaning of "moral necessity." 
He says: "Moral necessity arises where there is a duty incumbent 
upon a rational being to perform, which he ought at the time to per- 
form. It présupposes a power of volition and action under circum- 
stances in which he ought to act, but in which he is not actually 
compelled to act by overwhelming, superior force." "It is perhaps 
safe to say that, if the circumstances are such that a person of pru- 
dent and Sound mind, after carefully observing ail the facts and 
weighing ail probabilities, could hâve no doubt as to the advisability 
of a sale, then a sale will be justified." "So, if a vessel is stranded, 
and the actual and immédiate prospective danger menaces a probable 
loss, the master is justified in selling, regardless of the condition of 
the vessel.", 20 Am. & Eng. Enc. Law (2d Ed.) 212, 213. "The 
necessity for the sale is to be determined by the circumstances as 
they must hâve appeared at the time of the sale, and not by any 
subséquent event. Therefore the sale of a shipwrecked vessel is not 
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to be irivaMatéd merely becattse thé vessel was afterwards rescued 
and repaired." 20 Am. & Eng. fencl Law, supra; The Raleigh (C. 
C) 37 Fed. 125. "The péril of the ship cannot be measured by the 
ultimate restait of the efforts to save her." Hall v. Insurance Co. 
(C. C.) 37 Fed. 371. The suprême court, in the case of The Amélie, 
supra, said: "What course se proper to pursue as to obtain the 
advice of that body of men who, by the usage of trade, hâve been 
immemorially resorted to on such occasions?" 

If it be suggested that the fact that the ship was floated, saved, 
and restbired to a material part 6î her original value disproves the 
necessity for the sale, it piay bé ànswered, in the language of the 
suprême court in the case; lâst cited (The Amehe): 

"Not 80. It may tend to prove the surveyors were mlstaken, but does not 
affect, the duty of the master to foUow their advice, when given In such 
strong terms, and with no évidence before hlm that it vvas erroneous." 

In the case of The Sarah Ann, 13 Pet. 387, 10 L,. Ed. 213, Mr. 
Justice Wayne said : 

"Nor can the necessity for a sale be denied when the péril, in the opinion 
of those capable of forming a judgment, maires a loss probable, though the 
vessel may In a short time afterwards be got off and put afloat. It is tnie, 
the opinion or judgment of compétent persons may be f alsified by the event, 
and their jBdgment may be shown to bave been erroneous by the better 
knowledge. of other persons, showing it was probable that the vessel could 
hâve been extrlcated from her péril without great injury or incurring great 
expense; and the master's Incompetency to form a judgment or to act with 
a proper discrétion in the case may be shown. But from the mère fact of 
the veseel having been extricated from her péril no presumption can be 
ralsed of the master's Incompetency, or of that of his advlsers." 

The master's statement that Eitzen made the trade for the sale 
of the ship, and the implication thereby that he, in executing the bill 
of sale, was only carrying out Eitzen's contract and dictation, is con- 
tradicted by the testimony of Northrup, Eitzen, and Tunison. Eitzen, 
no doubt, found the purchaser, and brought him and the master 
together; but that the trade was actually made by the master, and 
not unwillingly made by him, I think there can be no doubt from 
the testimony. I apprehend that the master, being unfamiliar with 
the English language, did not express himself with accuracy or clear- 
ness, ând did not say in his testimony exactly what he meant. The 
fact that the ship was subsequently gotten off the beach and put 
afloat within a reasonable expense, as compared with her value when 
afloat, may show that the surveyors on whose advice the master 
acted in selling the ship were mistaken in their opinion or judgment 
as to the practicability of getting the ship afloat, and as to her value ; 
but thèse subséquent events do not afïect the duty of the master 
to foUow their advice, when given as it was, and with no évidence 
before him that it was erroneous. The Amélie, supra; The Sarah 
Ann, supra; 20 Am. & Eng. Enc. Law (2d Ed.) 213. I think "the 
circumstances were such that a person of prudent and sound mind, 
after carefully observing ail the facts and weighing ail probabilities, 
could hâve no doubt as to the advisability of a sale," and that the 
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sale by the master was justified. My conclusion îs that the claimant 
acquired a valid title under his purchase of the ship. 

À decree will be entered dismissing the libel at the cost of the 

libelants. 



In re GRAFF et al, 
(District Court, B. D. New York. July 24, 1902.) 

L Bankkuptcy— Trust Fonds— Recovery bt Owneb. 

Bankrupts, who -were brokers, a short tlme before thelr bankmptey 
purehased certain stocks for a customer, through another flrm, wliicli 
were fully paid for by tlie customer by money to his crédit with bank- 
rupts. Thie flrm througli which the purchase was made retained the 
stocks, and subsequently sold the same, with other stocks purehased for 
the bankrupts, and from the proceeds paid an Indebtedness from the 
bankrupts to them, leaving a balance in their hands. Held that, as 
against the bankrupts and their gênerai creditors, whose rights were no 
greater, the presumption was that the proceeds of the customer's stocks 
were in such balance, and that he was entitled to recover the same. 

2. Same— Beokbks— Stocks Pukchased pob Customer. 

The bankrupts purehased other stock for the same customer, which 
had been paid for, but not delivered. At the time of the bankruptcy 
the bankrupts held a larger quantity of such stock, some of which had 
been pledged, and some of which came into the hands of the trustée, 
who sold the same. EeU, that the presumption was that a part of the 
stock on hand was held for the customer, and that he was entitled to the 
proceeds received therefor by the trustée. 

8. Same— Conversion op Stocks bt Broker— Ad justmbnt oif Claim. 

A broker purehased stock for a customer, and ebarged the same to his 
account. On the same day the customer drew out a sum from his ac- 
count, which left a balance to his crédit less than the cost of the stock. 
Between that time and the broker's bankruptcy the customer had in- 
creased his crédit, and also some time between the two dates the broker 
converted the stock, and the customer filed a claim for its value, Beld, 
that he was entitled to crédit as a payment on the stock for his crédit 
balance at the close of the day on which the purchase was made, to- 
gether with the subséquent increase in such crédit; also that the sum 
withdrawn on that day was not chargeable to him as a préférence, it 
not appearing whether It was withdrawn before or after the stock was 
purehased, and the presumption being that it was in either case prier 
to the accrual of his claim for conversion. 

4. Same. 

Wherc a bankrupt conVerted certain stock purehased by him as a 
broker some time between the time of its purchase and his bankruptcy, 
the exact time not appearing, the value of the stock, for the purpose of 
measuring the owner's damages, may properly be taken as of the date 
when the pétition in bankruptcy was filed. 

6. Same— Préférences. 

At the time of the making of a gênerai assignment by a flrm of 
brokers, and shortly prior to their bankruptcy, their bookkeeper had a 
crédit upon their books, and also a claim against them for certain stock 
owned by him, which It appeared they had previously converted. On 
that date he received payment of the balance due him on the book ac- 
count. Heli that, as his claim growlng out of the stock transaction was 
at that time one for damages only, the payment received was a préfér- 
ence, which he must surrender before proving such daim. 

In Bankruptcy. On review of referee's décision respecting certaîr 
daims. 
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Welton G. Percy, for trustée. 

J. Edw. Swanstrom, for Maxwell. 

Caméi-on & Hill, for Reilly. 

A. J. Koehler, for Kreinbrink and Franklin. 

G. E. Waldo, for Mosscrop. 

In re Claim of Maxwell. 

THOMAS, District Judge. G. Edward Graff & Co., brokers, made 
a gênerai assignment for the benefit of creditors on May i6, 1901, 
and a pétition in bankryptcy was filed against them on the following 
2ist day of May. Grafif & Co., through Adams, McNeil & Brigham, 
bought fdr Maxwell the following stock: May 7th, 100 shares South- 
ern Pacific; May I5th, 20 shares U. S. Steel preferred; and May ist, 
200 shares Bay State Gas (not purchàsed through Adams, McNeil & 
Brigham). For ail thèse stocks fuU payment was made at the time of 
ordering by moneys to the purchasers' crédit. Keeping in mind the 
conceded fiact that Grafï bought for Maxwell the Southern Pacific 
and the U. S. Steel, through Adams, McNeil & Brigham, the first 
conclusion is reached that Adams, McNeil & Brigham held the shares 
specifically bought for Maxwell. What became of thèse stocks? Be- 
tween the time of their purchase and May 27th, Adams, McNeil & 
Brigham sold the stocke bought through them, and other stocks, to 
meet certain indebtedness of Grafï, and there was a gênerai balance 
therefrom of $27,791.77. Therefore the proceeds of Maxwell's stock 
are eitheràn this balance, or were appropriated by Adams, McNeil & 
Brigham to pay Graflf's debt to them. If, now, the question were 
whether Maxwell should be preferred to Grafif in the distribution of 
this surplus, the state of fact would be that Graff had authorized 
Adams, McNeil & Brigham to sell Graff's stock and Maxwell's stock 
to pay Graff's debt, and there would be no doubt that Maxwell should 
be paid first from the furid. But Graff's gênerai creditors, through the 
proceedings in bankruptcy, claim the fund to the exclusion of Maxwell. 
This is not a case where the creditors hâve a better title than the debt- 
or. Maxwell's money is ail in the fund, or, as between Maxwell and 
Graff, it should be ail in the fund, for Graff had no right to authorize 
Adams, McNeil & Brighami to sell Maxwell's stock in priority to 
Graff's pwij stock. What Graff's right would be the creditors' rights 
now are. The statement of facts shows that no other customer of 
Graff was long on either of such stocks at the time of the failure, but 
adds, "eièept customers who owed a débit balance to the firm against 
stocks bought for them." But no such margmal purchasers are before 
the court, nor do such persons make any claim upon the fund. Re- 
garding alone the parties who deraand the fund, viz., Maxwell and the 
général creditors, Maxwell has priority. But it may be urged that the 
proceeds of Maxwell's stock cannot be traced to the balance. The 
question is not directly whether it can be traced to the balance, but 
can it be traced to the moneys in Adams, McNeil & Brigham's hands 
from which the balance arose. Adams, McNeil & Brigham closed out 
the last Southern Pacific held by them for Graff on May loth, but 
continued td sell other nonenumerated securities in which Graff had 
an interest until the i6th day of May. Thereafter no securities were 
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sold until the 27th day of May, when the remainder of the securities 
held by them for the account of George Steele, in whose name Graff 
& Co. acted, were sold, and the balance above stated remained. From 
the loth day of May to the 27th, the only stock purchased for the ac- 
count of George Steele was as follows: 

May 15. 30 Atchison preferred, 96%, value, less commissions $2,887 50 

" " 21 U. S. Steel preferred, 92%, value, plus commissions 1,945 13 

*' " 15 Linseed OU, 19% dellvered, value, less commissions 98125 

" 16. 10 Southern Rallway preferred, at 60, value, plus commis- 
sions 801 25 

" " 20 U. S. Steel preferred, at 90, value, plus commissions. .. 1,802 50 

Total $8,417 63 

Deduct 15 Llnseed 011 dellvered 981 25 

Balance $7,436 38 

This includes Maxwell's U. S. Steel preferred. 

The évidence does not show the securities, nor the value thereof, 
sold after May loth ; nor is there any évidence before the court show- 
ing how the account stood between Graflf and Adams, McNeil & 
Brigham at any time, save after the sale on the 27th. The presump- 
tion is quite as strong that the balance remaining on the 27th contains 
the proceeds of the sale of the stock of Maxwell as that it is made up 
wholly of the proceeds of the sale of Grafï's stock. The amount added 
to it after May loth was only $7,436.38, as above stated. Hence the 
fiind was not created after May loth, except to that extent, and to the 
extent that securities were sold after May loth and before May 27th, 
which account is not stated. Adams, McNeil & Brigham were selling 
Maxwell's stock just as really as they were selling Grafï's shares. 
Why présume that the fund belonged to Grafï & Co., the offenders, 
and place the burden of distinguishing upon Maxwell? Why call 
the fund Grafï's, and not Maxwell's, to the extent of the latter's inter- 
est? 

It is considered that the fund remaining with Adams, McNeil & 
Brigham on May 27th, from which the balance of $27,791.77 arisés, 
contains the proceeds of the sale of the Southern Pacific sold on the 
loth, and the U. S. Steel preferred bought on the I5th and sold on the 
27th. On May I5th Graff & Co. wrote to Maxwell as follows: 

"We inclose lierewlth notice of purchase of 20 shs. of U. S. Steel Pfd. 
stock at 90. Will hâve the stock transferred to your name; also the lOO 
shs. of So. Pac. which you are long of." 

There were no sales of the U. S. Steel preferred until the 27th ; 
therefore, of necessity, the proceeds of its sale were in the amount from 
which the above-named balance arises. At the time of the failure 
Graff & Co. had 1,300 shares of Bay State Gas in their office, which 
was sold by the trustée on December 4, 1901 ; and 2,100 shares pledged 
were sold by the pledgee June 19, 1901. It was the duty of Graff & 
Co. to hâve 200 shares of the stock on hand for delivery to Maxwell, 
and presumptively a part of the 1,300 shares were held for that pur- 
pose. The presumption is that Graff & Co. did not, by sale or pledge, 
convert the stock, but rather had it on hand. If it was on hand, it 
was sold by the receiver, who should return to Maxwell the proceeds 
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thçteof. Au the computations employed by the référée with respect 
to the amounts will be adopted, and Maxwell will be preferred to the 
amounts found. It is understood that no interest will be allowed, 
exCept such interest as the nloney returned shall hâve earned during 
the time that the proceeds of the stock hâve been in the hands of the 
receiver or trustée. 

In re Claim of Reilly. 
The disposition of the Maxwell daim leads to a confirmation of the 
referee's disposition of the Reilly claim. The claim is against the 
estate for a conversion of stock by Grafï & Co. They did not con- 
vert the stock after the pétition was filed in this court ; therefore a 
valuation after that time cannot be âdopted. 

In re Claim of Kreinbrink. 

Kreinbrink was a customer of GraflE & Co. So far as appears, the 
account was opened on March 20, 1901. On April 2d, Grafif & Co. 
purchased for Kreinbrink 100 shares of Republic Steel and Iron, at 
the sum of $2,212.50, less commissions. The only payment made to- 
wards thip stock was such cash balance as Kreinbrink had on hand on 
the day thàt it was purchased and thereafter maintained or increased. 
At the close of the business day on April 2d, Kreinbrink's balance ap- 
pears to hâve been $981.55, which left him in debt for the stock at the 
close of business on that day to the amount of $1,230.95. Hence, 
considering the transaction of April 2d, it is concluded that Kreinbrink 
paid in $981.55 for the stock and was owing $1,230.95. The référée 
valued the stock, as of the filing of the pétition in bankruptcy, at 
$1,875, ^^^> deducting the amount owing on the stock, it would leave 
as due the claimant $644.05. But it appears that after the day men- 
tiôned, and to and including May I7th, Kreinbrink's crédit increased, 
so that on: the làst-named day the balance against him was only 
$993.64. The référée has allowed this amount as the payment 
actually made upon the stock claimed to hâve been converted. In this 
he was sufficiently libéral to claimant, but by pursuing such a course 
it is çasily conceivable that he should regard the $84.72 drawn out 
on April 2d as a préférence, and so, indeed, it might be, if the account 
is to be simply regarded as an account current between the parties. 
But in fact the claim is for the conversion of stock some time between 
April 2d and the time of bankruptcy. The amount paid in on the stock 
was the amount of Kreinbrink's account at the close of business on 
April 2d, after charging him with the check for $84.72 drawn on that 
day. There is no évidence that he drew the amount after the stock 
was charged tô him. He may hâve drawn it before. Nor is there the 
slightest evidenc^ that he drew it after the conversion. Unless he drew 
it after the cause of action arose, there could be no possible préférence. 
The stock was bought on April 2d, and there is no évidence that it was 
convéï^ted on that date. The presimiption is that it was not. There- 
fore the check was drawn before the cause of action arose. Hence 
Kreinbrink is entitled to the amount allowed him by the référée, with- 
out returning the $84.72. The claimant contends that the damages 
may be based upon the value of the stock on April 2d. There is no 
évidence of conversion on that day, but the évidence shows that the 
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stock was charged to him on that day, which would be an indication 
that at that time conversion had not taken place. The claimant asks 
for no other measure of damages. The trustée claims that it should 
be at the time of the gênerai assignment. The référée adopts neither 
rule, but adopts the value at the time the pétition was filed. It is be- 
lieved that the time urged by the claimant is incorrect ; that the date 
suggested by the trustée does not exclude the right of the référée to 
adopt the date when this court took jurisdiction in the matter ; and, if 
the relation of a broker to his customer be that stated by the court in 
Re Gaylord (D. C.) 113 Fed. 131, then such décision fuUy supports the 
referee's décision. 

In re Claim of Franklin. 

Franklin was the bookkeeper for the bankrupts at their Brooklyn 
office, and on May 16, 1901, — the time of the gênerai assignment, — 
he was long 10 shares U. S. Steel Company's stock on the books of 
the bankrupts, with whom he had two accounts, both showing a cash 
balance in the claimant's favor, — one for $15.16, and the other for 
$740. On May i6th, at about noon time, Franklin received for the 
balance of his two accounts Grafï & Co's check, which he immediately 
procured to be cashed. He has filed a claim either for the return of 
the stock or for conversion thereof, placing the value of the stock at 
$S23-7S- The trial before the référée proceeded upon the theory that 
there was a conversion of the stock, and that its value as of the 2ist 
of May, when the pétition in bankruptcy was filed, was $432.50 ; and 
it was further held by the référée that the amount received by the 
bankrupts on the i6th of May, as above stated, was a préférence, and 
must be returned, before the claim for the stock could be allowed. 
Upon the record is found the following stipulation : 

"It Is conceded that the nuniber of the 10 share certiflcate of U. S. Steel 
Co. stock into which the wltness' (claimant's) Steel and Wire was transferred 
was 17685A." 

If there is any compétent évidence that the firm of Grafif & Co. had 
the stock at the time that it made its gênerai assignment, or the péti- 
tion in bankruptcy was filed, or that the stock came into the hands 
of the receiver or trustée, the court has been unable to discover it. 
Therefore the claim, if any, must be to recover the value thereof. 
Hence, before the money was withdrawn by the claimant, he had 
simply claims for damages against Grafï & Co. and for the money 
shown by his account. Under such states of facts he certainly received 
a préférence when he withdrew the money. Claimant's counsel in- 
sists that the conversion was on June 3, 1901. Certainly the stock 
could not be valued at a later time than the filing of the pétition in 
bankruptcy, and the rule pursued by the référée in that regard is cor- 
rect, as is his finding that the money withdrawn must be returned be- 
fore the claim can be filed. 

In re Claim of Mosscrop. 

The conclusion reached by the référée in this matter is affirmed. 
The views heretofore expressed in this mémorandum sufficiently ac- 
count for the attitude of the court towards this claim. 
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GOODLOB V. TENNESSEE COAL, IRON & R. CO. 

(Circuit Court, N. D. Alabama, N. D. August 7, 1902.) 

t. FoBBioiT Corporation— Gramt of Pbivilegbs— Domestication of Cobpo- 

KATION. 

Acm, Ala. 1892-93, p. 454, entitled "Relatlng to the Tennessee Coal, 
Iron & Rallroad Company, and to confer certain rlghts and powers on 
sald c&inpany," provides that such corporation, "ereated by and exlsting 
under the laws of Tennessee," shall enjoy ail privilèges and immunlties 
conf erred by gênerai laws for industrlal purposes. It is authorized to 
buUd furnaces, etc., Is glven the power of emtnent domain, authorized 
to consolidate wlth other corporations, and form one gênerai one, under 
anothpr name, but It Is provlded that the act shall not limlt the rights of 
the corporation under its Tennessee charter. The constitution of Alabama 
déclares that the subject of an act shall be stated in the title. Held that. 
as the statute gave no suggestion of an Intent to create a corporation, it 
dld not make the Tennessee Coal, Iron & Rallroad Company a corporation 
of Alabama, nor -was the corporatlon's acceptance of the powers con- 
ferred any consent to such a change In Its status. 

On Motion to Remand. 

Thls suit was commenced In the circuit court of Colbert county, Ala., by 
E. L. Goodloe agalnst the Tennessee Coal, Iron & Rallroad Company to re- 
cover $50,000 damages for personal injuries, and was removed on the pétition 
of the défendant, which states that it is a citizen of the state of Tennessee, 
"8 corporation organized and exlsting under the laws of the state of Ten- 
nessee," and that plalntiff is a citizen of Alabama. Motion Is made to remand 
on the ground that the défendant Is a citizen of Alabama, and an act of the 
g^eneral assémbly of Alabama "relating to the Tennessee Coal, Iron & Rall- 
road Company, and to confer certain rlghts and powers on sald company," 
approved February 10, 1893 (Acts 1892-93, p. 454), is relied on to support 
that contention. The flrst section of the act provides "that the Tennessee 
Coal, Iron & Rallroad Company, a corporation doing business in thls state, 
but ereated by and exlsting under the laws of the state of Tennessee, is 
hereby vested with, and af ter the passage of thls act, shall hâve, possess 
and enjoy âll thfe rlghts, privilèges, franchises and Immunlties which are 
now or hereafter may be conferred by the gênerai laws of the state of Ala- 
bama for minlng, manufacturlng or industrlal purposes." The second section 
atlihorlzes sald company to lay its lands oft Into lots, and make donations 
of lànds and money to other corporations, to construet tramroads, etc., and 
to bnlld rallroads to connect différent parts of Its property. The thlrd section 
authorizes sald company to bulld furnaces, mills, factorles, and industrlal 
enterprises of ail klnds, to invest In the stocks or bonds of other corporations, 
to lease same, etc. The fourth section authorizes the company to bulld 
raUroads, to oWn and operate mines, furnaces, and coke ovens, to own water 
craft, and to operate Unes of steamboats in this state, or In the Gulf of 
Mexico and adjoining waters, etc. The flfth section conf ers the power of 
emlnent domain upon the company. The slxth section authorizes the com- 
pany to consolidate with other corporations, etc., and form one gênerai com- 
pany under such name and style as may be agreed upon, to take up the 
indlvldual stock of each company, and to replace it with the stock of the 
gênerai company: provlded "such Consolidated company shaU keep an office 
in the state of Alabama, and thereupon, sald gênerai company shall be in- 
vested with ail the powers and franchises heretofore belonging to each and 
ail of sald corporations so Consolidated," etc. Section 7 provides "that nothing 
heretn contained, shall be construed as In any way Umlting the rights, priv- 

f 1. See Corporations, vol. 12, Cent. Dlg. |§ 2497, 2498. 
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ileges and immunities whlch the said Tennessee Coal, Iron & Eailroad Com- 
pany may now possess and enjoy under the charter granted to It by the state 
of Tennessee." 

Thos. R. Roulhac and Kirk & Rather, for plaintiff. 
Walker Percy and W. I. Grubb, for défendant. 

JONES, District Judge (after stating the facts as above). The title 
of the act, "Relating to the Tennessee Coal, Iron & Railroad Com- 
pany, and to confer certain rights and powers on said company," gives 
no hint of any intent to create a corporation. According to the title, 
the corporation which is to take thèse powers is already in existence, 
and the title avows no other purpose than to grant unconditionally to 
the corporation already created by the state of Tennessee the powers, 
privilèges, and immunities named in the act. It does not foreshadow 
in the least any design to create a corporation. The state constitution 
exacts that the subject of the act shall be clearly expressed in the title, 
and renders invalid provisions in the body of the act which do not fall 
within the scope of the title. It is unnecessary to inquire or décide 
whether provisions in the body of this act, which it is claimed hâve the 
eiïect to create a corporation, do not infringe this constitutional pro- 
vision, since an examination of the whole act leads to the conviction 
that the législature had no intent to create a corporation, or in any 
wise to interfère with the corporate character of the Tennessee Com- 
pany. The act simply vests rights and privilèges unconditionally in 
a named corporation, which the act déclares is "created by and existing 
under the laws of the state of Tennessee." It is upon the corporation 
thus organized and existing, doing business in this state, but owing its 
powers and corporate organism to the state of Tennessee, that the 
powers are conferred. Apt words to create a corporation, such as 
"hereby incorporated," "declared a body corporate," "created a body 
politic," and the like, are nowhere used in the act. On the contrary, 
in the only place in which the act refers to the création of a corpora- 
tion, it speaks of one already created or existing under the laws of the 
state of Tennessee, or one that may hereafter be created by voluntary 
consolidation. The act having singled out a named foreigrt corpora- 
tion, which it recognizes as already created by and existing under the 
laws of another state, to enjoy the powers conferred, there was no ne- 
cessity to create a corporation to take the benelits conferred by the 
statute, and no reason for imputing to the législature the intent to cre- 
ate a différent corporation or a new corporation to receive the powers 
which the act déclares it intends to confer upon the Tennessee corpora- 
tion. The body of the act nowhere deals with the autonomy or in- 
ternai government of the Tennessee corporation. It leaves its or- 
ganism just as the state of Tennessee created it. It does not define 
the relations of the shareholders to each other, the amount of the 
capital stock, the officers of the company, their powers or tenure, or 
where they shall meet or hâve their principal place of business. It 
does not déclare that the Tennessee corporation shall be subjected to 
the same restrictions as domestic corporations, or that its character as 
a foreign corporation shall be changed in order that it may enjoy the 
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powers which are now, or hereafter may be, conferred upon corpora- 
tioils brganized under the gênerai layvs of the state of Alabama for 
mining, manufacturing, or industrial purposes. It lays no commands 
whatever upon the Tennessee corporation, and does not put upon it 
the slightest duty to undertake any of the things which the act author- 
izes it to do. The création of ânother corporation was in the mind 
of the législature in one contingency only, and that was in event the 
Tennessee corporation chose to consolidate with other corporations. 
In that event only does the act refer in the remotest way to the créa- 
tion of another corporation, and in thàt event only did the législature 
contertlplate that the corporate character of the Tennessee Coal, Iron 
& Railî'oa.d Company shbuld be changed, and then only by the volun- 
tary rtierger in "the gênerai company." The Sixth section plainly 
shows thére was no intent to interfère in any way with the corporate 
brganism of the Tennessee Coal, Iron & Railroad Company, unless 
it formed, "under such name and style as may be agreed upon," a new 
or gênerai company. In that event, the change would be the resuit 
of the Voluntary act of the Tennessee company, and the terms of the 
act, unaided and alone, would not create a new corporation. After 
dealing with the whole subject, and evidently for the purpose of leav- 
ing no doubt as to its intention, the législature expressly provided that 
"nothing herein contained shall be construed as in any way limiting or 
interfering with the rights, privilèges and immunities which the said 
Tennessee company may now enjoy and possess under the charter 
granted to it by the state of Tennessee." The court is not advised 
as to the gênerai powers granted to the Tennessee company under the 
Tennessee charter. It is a private charter, and has not been given 
in évidence. The court does judicially know, however, that one 
of the rights, privilèges, and immunities which the Tennessee Coal, 
Iron & Railroad Company may now possess and enjoy, under the 
charter granted to it by the state of Tennessee, is the right, privilège, 
and immunîty to be regarded and treated as a corporation under 
the laws of the state of Tennessee. The immunity so to be treated 
carries with it the right or immunity not to be treated as a corpo- 
ration under the laws of Alabama. This language is contained 
in the sevènth and last section of the act. It is a positive command 
not to consider the Alabama act as "in any way" limiting the 
rights, privilèges, or immunities of the Tennessee company under 
the charter granted to it by the state of Tennessee. If this com- 
mand is obeyed, it forbids any construction of the act which would 
impute to the législature the intent to create a new corporation, or to 
effect the adoption by thiS state of a foreign corporation as a domestic 
corporation. The foreign corporation is mentioned in connection with 
domestic corporations solely to mëasure the extent of the powers 
granted to the foreign corporation which it might enjoy under the gén- 
éral laws of this state. Not a word is said in the act about subjecting 
the foreign corporation to the côhtrbl of the state in the same manner 
as domestic corporations aire contrblled, or which évinces the purpose 
of the législature to compel the foreign corporation to abjure allegîance 
to the state which created it. Whether or not the Tennessee corpora- 
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tion, under the charter granted to it by that state, had authority to 
accept the grant of powers from the state of Alabama, or to engage in 
the matters authôrized by the Alabama act, are questions of no moment 
hère. If the Tennessee corporation has transgressed its charter in 
this respect, it is amenable therefor to the state of Tennessee, and not 
to the state of Alabama. The state of Alabama has no power, without 
the consent of the Tennessee company, to alter, amend, or repeal the 
charter granted to it by the state of Tennessee. Granting to the for- 
eign corporation larger powers under the Alabama laws than it pos- 
sessed under the charter of the state which created it cannot convert 
the foreign corporation into a domestic corporation, unless the Ala- 
bama législation so déclares, expressly or by necessary implication, 
and the foreign corporation consents expressly or impliedly to accept 
the new powers on those terms. There is no such déclaration and no 
such consent hère. On the contrary, there is an express avowal on 
the part of the lawmaking power of Alabama that the législation shall 
not aflfect the status of the foreign corporation under the laws of 
Tennessee. The acceptance of the act and the exercise of the powers 
by the foreign corporation are therefore plainly no consent "to any 
change in the status of the Tennessee corporation as a foreign cor- 
poration. The Alabama législation said to the Tennessee company in 
substance: "Alabama recognizes you as doing business hère under 
the charter granted by the state of Tennessee. You may continue to 
do business hère under that charter, exercising in addition the privi- 
lèges and rights now conferred, or hereafter conferred, upon Alabama 
corporations engaged in like business as yours, with certain other 
privilèges in addition; but ail upon the condition that the législation 
shall not interfère 'in any way' with any of the rights you now possess 
and enjoy under the charter granted to you by the state of Tennessee." 
There is nothing in ail this which implies either "création" or "adop- 
tion." It amounts to a mère license to the foreign corporation, as 
such, to do business, it may be, with greater powers than it possessed 
under the laws of the state of its création. Goodlet v. Railroad Co., 
122 U. S. 391, 7 Sup. Ct. 1254, 30 L,. Ed. 1230; Louisville, N. A. & C. 
Ry. Co. V. Louisville Trust Co., 174 U. S. 552, 19 Sup. Ct. 817, 43 L. 
Ed. 1081. In the latter case the suprême court said : 

"This court has repeatedly said that, in order to make a corporation already 
in existence under the laws of one state a corporation of another state, the 
language must imply création or adoption in such form as to confer the 
power usually exercised over corporations by the state or by the législature, 
and such allegîance as a state corporation owes to its creator. A mère grant 
of privilèges or powers to it as an existing corporation, without more, does 
not do this." 

The motion to remand, on the ground that the défendant is a citizen 
of Alabama, must therefore be overruled. 
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UNITED STATES v. MIL.NE et al. 

(Circuit Court, S. D. New York. May 31, 1902.) 

No. 3,160. 

1. CnsTOMS DuTiES— Classification— ScBAP Steel. 

Strips of Steel eut from the sldes of boller plates after thelr flrst trlm- 
mlng, to remove holes or other defects, or to obtaln tbe exact size of 
plate desired,Iiaying two eut edges, but generally untrue, and of varying 
length, breadtb, and thlckness, and whicb after importation are separately 
rolled into long thin plates, and used for tbe manufacture of tacks, 
trunk Irons, and other small articles, are "waste or refuse steel fit only 
to be rémanufactured," and dutlable as "scrap steel," under paragraph 
122 of the tarlfl aet of 1897, and not under paragraph 135, covering steel 
in ail fonus or shapes not specially provided for. 

Appeal by the United States from a Décision of the Board of United 
States General Appraisers Which Reversed the Décision of the Col- 
lecter pf Customs at the Port of New York. 

TherOpinion of the board in the case appealed is as foUows : 

"The merchandlse In question consists of steel-plate shearings, returned 
by the local appraiser as 'feteel boUer plate shearings as steel in ail f orms 
and shapes not speclally provlded for,' and duty was assessed thereon at tbe 
rate of four-tentbs of 1 cent per pound, under the provisions of paragraph 
135 of the act of July 24, 1897. The Importers clalm sald merchandlse & 
dutlable under the provisions of paragraph 122 of sald act, the pertinent pro- 
visions oî vehlch are as follows: 'Scrap steel four dollars per ton; but nothing 
shall be deemed scrap iron or scrap steel except waste or refuse iron or steel 
fit only to be rémanufactured.' The évidence introduced by both sldes to 
this controversy is volumlnous, but there is no contradiction shov^n as to the 
facts mVolved. This merchandlse consists of the shearings eut from the 
ends or sldes of steel boller plates. It appears that when boiler plates are 
taken out of the roUs at the mills the edges are ragged and uneven; that, 
in order to make thesç boiler plates, commerclally acceptable and practically 
servlceabie, the tops and sldes thereof are trlmmed ofE true; and that the 
pièces whlch fall off in this proeess are unlformly known In the trade as 
scrap. As to thèse rough and irregular pièces, there Is no dispute. They 
can be used only by remelting or by pillng a number of them together, and 
subjecting them to a roUing proeess by which they are welded together. 
Sometlmes, however, In order to obtaln the exact size desired for the twiler 
plate, or. In some cases, in order to remove portions contalning holes or 
blemishes, It beoomes necessary to subject the boller plates, after the flrst 
trlmming, to a second cutting, and the pièces imported are those vs^hich are re- 
moved from the boller plates by this second cutting. Thèse pièces vary greaûy 
in length, breadth, and thlckness, but hâve a eut edge on each side, although 
thèse edges are as a rule untrue. After Importation, the pièces are separately 
rolled into long thin plates, the wldth of the resulting plate being about 
the wldth of the pièce préviens to the roUing, and In some cases, before 
rolllng, the pièces are eut into smaller pièces. The plates produced by this 
roUlng proeess are used for the manufacture of tacks, trunk iron, and other 
small articles. 

"The merchandlse Is undoubtedly wlthin the established définition of waste. 
It is spoiled or rejected portions of boiler plates, not suitable for use as 
boiler plates. It is not a new manufacture in the nature of a by-product, 
because it bas not been made Into anything else but steel. It is therefore 
mère waste or refuse, and the only question to be decided Is as to whether 
or not It Is 'fit only for remanufacture.' 
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"The vlew of the witnesses on the part of the government seems to be 
that the plate mill is operated for the production of two thlngs, vlz., boUer 
plates and shearings, and that the serap or refuse conslsts only of the 
pièces flrst removed, having a single eut edge; that, as the plates are not 
scrap, but the materlal for boilers, so thèse shearings are not scrap, but 
the material for tacks, hinges, etc.; that, as the making of the boller from 
the plates Is not a remanufacture, but a f urther manufacture, so the making 
of tacks, etc., Is not a remanufacture, but a further manufacture; and that 
remanufacture covers only two processes, (1) melting, or (2) piling up pièces 
and heating and roUing them together, by whlch they become welded into 
one pièce. We are unable to agrée with this theory. The object of the 
opération of the plate mill is the production of boiler plates, whlch are im- 
portant articles of commerce, especially adapted for one purpose. The pièces 
sheared off the sides and ends would not be produced If there were any 
way in whlch to avoid their production, and this is no more true of the 
pièces flrst sheared oflf, which hâve only one eut edge, than it is of those 
afterwards sheared off, having four eut edges. The two processes of shearing 
produce two grades of serap, neither of which has been specially manu.- 
factured with any particular purpose in View. The tack plates, produced 
by rolling the shearings, would be in a stage of manufacture corresponding 
to the boiler plates, and unquestionably would not be scrap or waste. They 
are material prepared for a particular use; but the marchandise as Imported 
is not tack plates, nor has it been prepared for the purpose of producing 
tack plates. We are clearly of the opinion that the process to which thèse 
shearings are subjected after importation is not further manufacture, but is 
remanufacture, and we accordingly hold that the merehandise is waste or 
refuse iron or steel, fit only to be remanufactured. In G. A. 639 this board 
passed on similar merehandise to that hère in question, and held that it 
was fit only for remanufacture; and in the case of Schlesinger v. Beard, 
120 U. S. 264, 7 Sup. Ct. 546, 30 L. Ed. 656, the United States suprême court 
held that such merehandise was within the définition of 'waste or refuse iron 
that has been In actual use, and is fit only to be remanufactured.' In the 
latter case it was conceded that the merehandise was fit only to be re- 
manufactured, and the court passed only on the question as to whether or 
not it had been in actual use. In treasury décision 21,808 the treasury de- 
partment, in directlng the collecter to disregard G. A. 639 and to assess the 
goods as 'steel in ail forms,' from whlch action of the collector this appeal 
is taken, gives as the reason that the décision In G. A. 639 was based upon 
the flnding of fact that the merehandise was 'waste or refuse steel, fit only 
to be remanufactured,' and had 'no commercial value for any other purpose." 
It Is further stated that the 'department is in receipt of information to the 
efifect that large quantities of so-called steel boller-plate shearings hâve been 
imported • * « eut to specifled dimensions, * * * and are used in 
this country as billets, for the production of sheets or plates of superior 
quality.' The testimony in this case, and an examinatlon of numerous sam- 
ples, show that the particular merehandise covered by thèse protests is not 
eut to specifled dimensions, but, on the contrary, is of varions sizes and thick- 
nesses, and Is invarlably untrue as to the edges, and, as shown above, can 
be used only for the purpose of remanufacture, and has no commercial value 
for any other purpose. 

"For the reasons glven, the protests are sustained and the décisions of the 
collector reversed." 

D. Frank Lloyd, Asst. U. S. Atty. 
Jacob Fromme, for importers. 

LACOMBE, Circuit Judge. The décision is affirmed on the opin 
ion of the board of gênerai appraisers. 
117 P.--23 
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ESDIA ftUBBER CO. v, CONSOLIDATED RUBBER TIEB GO. 

'tClrcult Court, D. Ne* Jersey. May 8, 1902.) 

1. Bquitt— JnRiapfCTioN— Enfokobmbkt or Légal DbMand. 

A fed^al comt of equity caniiot entertaln a suit to recover a money 
judgment for damages for ^each of a contract merely because such 
eontract contained a provision glvlng tlbe complalnant the rlght to inspect 
the defendant's books, to àscert&in the amount of liablllty thereunder, 
wblch rlght coipplalnant seeks ^P, enforcç by the aid of a court of equity, 
Ëuch relief, i^jjald of a légal action, must be sought in a separate pro- 
ceeding. 

In Equity. On demurrer to biU. 

J. Laflin Kellogg, for the motion. 
Joseph Kling, opposed. 

KIRKPATRICK, District Jttdge. The bill of complaint allèges 
that prior to 1897 the India, Rubber Company was engaged in the 
manufacture of rubber vehicle tires of the type claimed to be covered 
bylétters patent of the United States No. 554,675, commonly known 
as'jiié ■jGrant" patent, and that in the course of its business it sold 
large, quantities of its goods to various customers; that the Rubber 
Tire Wheel Company brought suits in various courts against several 
of thé ciïstpmers of the complainant, claiming to be the sole owner of 
said letters patent, and charging the said customers with being infring- 
ing users of the same.. Before any of the questions at issue in said 
suits were determined, an agreement was made to settle the différ- 
ences betWeeti the parties to said suits, as well as between the com- 
plainants therein and the complainant herein, who was interested in the 
same beçause it had indemnified its customers against infringement. 
A copy of the agreement, so entered into between the Rubber Tire 
Wbeel Company and the India Rubber Company, the complainant 
heiréin, is set out at lettgth, and appended to the complaint. From it, 
it appears that, in addition to the discontinuance of its suits against the 
customers of the India Rubber Company, the Rubber Tire Wheel 
Company was to give a license to the India Rubber Company to manu- 
facture tires undèr the Grant patent in suit; but the license was to be 
suspended sp long as the Rubber Tire Wheel Company, or its suc- 
cessors or assjgns, performed the covenants by them agreed to be per- 
formed. The Rubber Tire Wheel Company by the agreement under- 
took and promised to purchase each year during the term of the Grant 
patent 40 per cent, of ail the finished rubber tire stock which would be 
needed by it and its acquired companies, agreeing that, if the amount 
sp required should not equal in value the sum of $150,000, it should 
either pay the différence between the value of the amount so pur- 
chased and Sî^d suniirin, cash, or take additional rubber stock for the 
différence, at a price which was fixed. In order that the complainant 
herein might ascertain if the other party to said agreement was acting 

If 1. See Equity, vol. 19, Cent Dlg. |§ 110, 114. 
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in good faith, the agreement provided that an examination might be 
made by complainant herein, or its agent, of the books of the said 
other party. 
The bill of complaint then allèges : 

"That by the acquisition or purchase on the part of the défendant, the 
Consolidated Rubber-Tire Company, of the business, good will, property 
plants of every nature, kind, and description whatsoever, of the Kubber 
Tire Wheel Company, the défendant in this suit bas been subrogated to ail 
the rights, and charged with ail the obligations, of the Rubber Tire Wheel 
Company, so far as concems the matters hereinbefore recited." 

Nothing is produced to the court from which it can deduce the con- 
clusions of law hère stated. 

The bill also sets forth that in the year 1899 an agreement was made 
between the complainant and défendant herein for the sale by com- 
plainant to défendant of rubber tires made according to a formula 
to be furnished by défendant, amounting in value each year to at least 
$500,000, with a penalty for the failure to do so. It allèges breach of 
this condition, and claims that the complainant has on hand a large 
stock of goods ordered by défendant which it would be obliged to dis- 
pose of at a loss. 

The prayer of the bill is that complainant hâve judgment for 
$19,611.96, the amount due for goods sold and delivered under the 
terms of the contract first set forth, and for the further sum of $250,000 
for damages occasioned by breach of said contract secondly set forth. 

The défendant has demurred to the bill, as presenting no ground for 
équitable relief. It will be observed that the complainant's right of 
recovery dépends upon the existence, validity, and breach of the con- 
tracts set out in the complaint. If the défendant be liable for the 
goods sold and delivered under the contract made between the com- 
plainant and the Rubber Tire Wheel Company, or for refusai to take 
goods ordered in pursuance of the contract entered into between de- 
fendant and complainant, the case presented is but that of a simple 
contract créditer seeking to obtain money damages for breach of a 
contract obligation. The contract is secured by no lien, nor is there 
any trust involved. Such actions "can be brought in the fédéral 
courts only on their law side." Scott v. Neely, 140 U. S. 107, 11 
Sup.Ct. 714, 35L-Ed. 358. 

It is urged upon the court that because one of the contracts provides 
for an inspection of books, to properly ascertain the amount of liability 
thereunder, a court of equity thereby acquires jurisdiction of the sub- 
ject-matter. This is not the law. Courts of equity may décide légal 
questions when they arise incidentally or collaterally in a suit properly 
instituted for équitable relief, but they will not assume jurisdiction to 
render a money judgment for breach of contract, because in the prose- 
cution of an action at law its aid may be useful to enforce discovery. 
"Such aid in the fédéral courts must be sought in separate proceedings, 
to the end that the right of a trial by jury in the légal action may be 
preserved intact"; which right, the court say, cannot be "impaired 
by any blending with a claim properly cognizable at law of a demand 
for équitable relief in aid of the légal action." Scott v. Neely, supra. 
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Thîs action, then, being one properly cognizable in a court of law, 
judgment must be for the deferadant on the demurrer, and the bill o£ 
complaint dismissed. 



Im re KANTBB et al. 

(District Court, S. D. New York. September 15, 1902.) 

1. Bankruptct— Pboduction of Bookb— Indictment— Evidehob aqainst Onk- 

SBLF— CONSTITUTIONAL LAW. 

Where a bankrupt Is chargea In a state court with the crime of havlng 
frauduteatly removed and disposed of property and with grand larceny 
in obtaliUpg goods on false prêteuses, It belng chargea that the crimes 
relate to matters involved in the bankruptcy proceedlngs, and the bank- 
rupt déposes that a fumighlng of books of account and flllng of schedules 
pursuant to the usual order would tend to incrlmlnate him and compel 
hlm to be a wltness agalnst bimself, within Const. U. S., art. 5, and 
the New York constitution, he wlU not be requlred to produce the books, 
etc. 

James, Shell & Elkus, for creditors. 
Epstein Bros., for receiyer. 
Shafer & Levin, for bankrupts. 

ADAMS, District Judge. Thèse are motions on the part of the pe- 
tioning credîtors and the réceiver in bankruptcy respectively to punish 
the bankrupts for contempt in failing to obey the usual order of the 
court requiring them to file schedules and to compel them to turn over 
to the receiver ail their books of account, records, papers, &c., kept 
in their business. 

The creditbfs' pétition vfas filèd on the 4th day of March, 1902, and 
the adjudication was made on the 20th day of May, 1902, after a con- 
tèst on the part of the banki^jàs. The latter now seek to defeat 
the motions upon the plea that the schedules, books, &c., may tend to 
incriminate thetn, and that if they are constrained to furnish the re- 
quired information, they will be compelled to be witnesses against 
themselvès within the meaning and in violation of the fif th article of 
the Constitution of the United ' States and of the provisions of the 
Constitution of the State of New York. 

There can be no doubt that tf the eflfect of the granting of the mo- 
tions will bè as contendèd, the privilèges of the parties must be 
recognized. In re Feldstein, 4 Am. Bankr. R. 321, 103 Fed. 269; 
In re Franklin Syndicate, 4 Am. Bahkr. R. 511, 114 Fed. 205; In 
re Walsh, 4 Am. Bankr. R. 693, 104 Fed. 518; In re Henschel, 7 Am. 
Bànkr. R. 207; In re Smith, 7 Am. Bankr. R. 213, 112 Fed. 509. 

It appears that the bankrupts are Uridér indictments in a state court, 
charging theni with the crime of fraudulently removing, secreting and 
disposing of property and with the crime of grand larceny in the first 
degree in obtaining goods upon false pretences. Thèse crimes are 
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charged to hâve been committed shortly before the filing of the péti- 
tion in bankruptcy and relate to matters involved in the bankruptcy 
proceedings. It is alleged by the bankrupts that the scheduleg, books, 
&c., would be compétent and relevant évidence against them in the 
criminal actions and if they are compelled to make the schedules and 
produce the books &c. they will be deprived of their constitutional 
privilège. 

The answer of the petitioning creditors to the contention is, while 
recognizing the rule that parties can not be compelled to furnish such 
évidence where it reasonably appears that it will hâve a tendency to 
expose them to pénal liability, that it is for the court to détermine 
whether the évidence will incriminate them and that they can not be 
]>ermitted to judge for themselves in a case of this kind, thus depriving 
their creditors of an opportunity to ascertain the condition of the 
estate. And it is urged that schedules, books &c. would not furnish 
incriminating évidence. 

In a case where it clearly appears to the court that a party from 
whom évidence is sought contumaciously or mistakenly refuses to fur- 
nish that which can not possibly injure him, he will not be permitted 
to shield himself behind the privilège, but generally the party best 
knows what he can not furnish without accusing himself and where it 
is not perfectly évident and manifest that the évidence called for 
will not be incriminating, the privilège must be allowed. People v. 
Forbes, 143 N. Y. 219, 38 N. E. 303 ; Counselman v. Hitchcock, 142 
U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. 11 10. 

Hère the inculpated parties explicitly dépose that the books &c. 
sought to be obtained would furnish évidence against them and so far 
from being able to say that it clearly appears such would not be the 
case, I should be inclined to beheve that it would, from the nature of 
the évidence which the books &c. would in ail probability furnish. 

Motions denied. 



358 117 FEDERAL REPORTER. 

in re REED. 

(District Court, B. D. New York. July 19, 1902.) 

1. Bankruptot — MoRTOAGE — Validity— Stipulation— Sale ov Propbbtt— 

PttOCEBDS — CONTEST IN StaTB CODKT — SeTTING ASIDE STIPULATION— 
AUTHORITT GIJ AtTORNÊY— GOOD FAITB— LaCHES. 

According to a stipulation between a trustée In Mnkruptcy and the 
attorney for a mortgagee of the bankrupt's property It was ordered in 
the fédéral court that the property be sold, the proceeds deposited in a 
bank, and that the trustée should sue In a state court to détermine as 
to the valldity of thé mortgage, and that such détermination should be 
final. Af ter the renditlon of a decree for the trustée in the state court 
the mortgagee moved by a substituted attorney that it be relieved of 
the stipulation ■with référence to the flnality of the judgment, the mort- 
gagee contending that the previoùs attorney had had no authority to 
make lt,'aûd that the mortgagee -was Ignorant thereof. It appeared that 
the «Jç'holê matter had been left to the former attorney, and that the 
mortgagee knew the money when in the bank was there by some arrange- 
ment by ,wh}ch it was to ^^ a subject of contest Eeli, that the appli- 
cation was of no merlt &nd too late. 

Horace Graves, for Sanchez & Haya Co. 
A. T. Stoutenburgh, in pro. per. 

THOMAS, District Judge. On the pth day of October, 1901, the 
follcwing order was made by this court: 

"Thls matter having corne on to be heard on an order to show cause, and 
It appearln^ by the afadavlt of Arthur T. Stoutenburgli, the trustée hereln, 
that Théodore A. Reed, the bankrupt herein, was duly adjudged a bankrupt 
on the 22d day of August, 1901; that Arthur T. Stoutenburgh was duly ap- 
pointed as trustée hereln, and has duly qualified as such, and has takeu 
possession pf the assets of the sald bankrupt; that a substantial part of the 
assets of aaid bankrupt estate conslst of three large cabinets or show cases, 
two smaller show cases, and two glass counters, as well as a safe, which 
chattels are now In the possession of the said trustée at 130 Fulton street, 
in the borough of Manhattan; that the Sanchez and Haya Company, a cor- 
poration, hold a chattel mortgage coverlng sald chattels to secure the pay- 
ment of ten hundred and thirty-five and8»/ioo dollars ($1,035.35), on or before 
the 28th day of June, 1902, for goods sold and dellvered by said corporation 
to the bankrupt some tlme prior to the exécution of said mortgage, which 
mortgage was executed on the 29th day of June, 1901, and withln less than 
four months of the bankruptcy, and it appearing to be for the best interests 
of the bankrupt estate that said chattels should be sold, and that the re- 
spective rlghts of the bankrupt estate and the said corporation should be 
preserved pending the détermination of the validity or voidability of said 
chattel mortgage; and Arthur T. Stoutenburgh, the trustée. In person having 
appeared in behalf of said mortgage, and Caesar Simis, attorney for the said 
Sanchez and Haya Company, having appeared in open court and consented 
thereto: Now, on motion of Arthur T. Stoutenburgh, the trustée herein, it 
is ordered that the sald chattels be sold free and clear of the lien of said 
chattel mortgage; that the proceeds of said sale to the extent of ten hundred 
and thirty-five and ^^/lao dollars (.^1,035.35), the amount claimed under said 
mortgage, be deposited by the said trustée in the Fulton and Market National 
Bank of New York City, to the crédit of said trustée, there to be held as 
hereinafter provlded; that the funds so deposited shall remain in said bank 
untll a Judieial détermination Is had as to the validity or voidability of said 
mortgage, it belng distlnetly understood and agreed that the money so de- 



IN EE REED. 359 

poslted shall be tn Heu and place of the sald mortgaged property, and subject 
to the same rights and obligations as the mortgaged property Itself would 
be, had the same remalned unsold; that the sald trustée shall at once com- 
mence a. suit in equity, in the suprême court of the state of New York, 
county of Kings, for the purpose of such a détermination, and such a déter- 
mination shall be final as between the parties, and that If such final déter- 
mination shall be In favor of the Sanchez and Haya Company the said fund 
to be deposited In the Fulton and Marliet National Bank shall be turned over 
to the said Sanchez and Haya Company in fuU satisfaction of said mortgage, 
heretofore mentioned, and If the final détermination of said action shall be 
adverse to sald Sanchez and Haya Company the said fund shall be turned 
over to the said trustée as part of the bankrupt estate; that the suit so 
brought shall be vylthout eosts to either party; and, further. If it shall be 
determined that the said proceeds so deposited shall belong to the Sanchez 
and Haya Company, the sald proceeds shall not be chargeable or liable wlth 
any commissions or fées by any trustée in bankruptcy or any other person 
hereafter to be appointed, or any expenses incurred or to be incurred either 
in the proceedings in the TTnlted States district court or the said suprême 
court hereinbefore referred to; that If the said trustée does not commence 
said suit to détermine the validlty or voidablllty of said mortgage within the 
period of thirty (30) days from the entry of this order, that then It shall 
mean and be so construed by said trustée that the said mortgage is a good 
and valid mortgage, and that the sald Pulton and Market National Bank 
shall pay to said Sanchez and Haya Company the sum'of money so de- 
posited In fuU satisfaction thereof. Edward B, Thomas, U. S. J. 
"We consent to the entry Of the above order. 

"Oaesar Simis, for Sanchez & Haya. 

"A. T. Stoutenburgh, Trustée for Théo. A. Eeed, Bkpt." 

Thereupon the assets of the bankrupt were sold by the receiver at 
public auction, and such part of them as purported to be covered by 
the chattel mortgage did not bring sufficient to meet the alleged mort- 
gage debt, but the company's counsel insisted that the court was 
bound by the order to make good the deficiency from the funds of the 
estate, and, that there might be no possible breach of the understand- 
ing, the court did order thât sufficient should be taken from the pro- 
ceeds of the sale of other property to meet the deficiency. The fund 
thus constituted was placed in the bank, and the trustée instituted an 
action in equity to détermine title to it, and upon a hearing in the 
suprême court a decree favorable to the trustée was ordered. There- 
upon the Sanchez & Haya Company substituted Mr. Graves as at- 
torney in the action, who now moves that the company be relieved of 
the stipulation with référence to the appeal, upon the ground that Mr. 
Simis, the previous attorney, had no authority either to propose, insist 
upon, or make the stipulation, and that he did it without authority 
from his clients, who are alleged to hâve been ignorant thereof. There 
is no doubt that the whole matter was left to Mr. Simis, a capable 
lawyer, to exercise his skill and prudence for the purpose of securing 
the payment of the mortgage ; that the money might be taken from 
the control of this court, and subjected to the détermination of the 
state court, the stipulated arrangement was made between him and 
the trustée above stated; and, that there might be the least possible 
delay, the provision that the détermination of the trial court should 
be final was enforced by Mr. Simis upon the trustée, who was bound 
thereby by the order made in this court. Thus it seems that, through 
the action of its attorney, the Sanchez & Haya Company hâve secured 
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the'i*eleâse of a fund from the liesitraining order of this court, and its 
d^sit in the bank to await the détermination of the title in the state 
court, and that the Sahchez & Haya Company, hâving acted upon the 
ordei" and received wliatever advantage there was flowing from it, 
désire to rescind so much thereof as has proven disadvantageous to 
them. 

Cotùisel for the moving party relies upon People v. City of New 
York, II Abb. Prac. 66, a décision rendered at spécial term, which sus- 
tains his contention. This décision is npt in accord with Pike v. Emer- 
son, 5 N. H. 393, 22 Am. Dec. 468, or Smith v. Bames, 9 Mise. Rep. 
365; 29: N. Y. Supp. 692. In the case at bar the attorney made the 
Stipulàitîoti for the purposè of putting his clients in what he deemed a 
State of safety, and in his judgmçnt a proper protection of their interest 
required the provision. The Sanchez & Haya Company knew that the 
money was in the bank ; that it had been taken away from the juris- 
dict^n of this court by some arrangement whereby it was to be made 
the subject of contest in the state court; but claims never to hâve 
learned under what condition the fund was released by this court ; nor 
does it appear that such eompany has ever sought any information or 
exhibited any interest in the matter prior to the judgment against it. 
It is considered that the présent application, tardily presented after 
awaiting the chance of ail benefit from the stipulation forced by its at- 
torney upon the trustée, cornes too late, and that it is without merit. 

It is désirable to add that there was no intention to reprove coun- 
sel presenting this motion ; indeed, there was no occasion therefor. 



WBROKMEISTER V. AMBRIOAN LITH06RAPHI0 CO. et aL 

(Circuit Court, S. D. New York. Aug. 1, 1902.) 

1. Copyright— PicTUKB— Exhibition Without Notice dp Copyright— Pubh- 
OATION— Injunction. 

An artlst transfprred to complaluant the copyright In his picture, and 
complalnant caused it to be copyrlghted In this country, and published 
copies, ail of which carried the notice of copyright required by Rev, St. 
S 4962, as amended by the act of June 18, 1874. After such transfer the 
picture was publicly displayed at the exhibition of the Royal Academy of 
Arts at London for several months, without a notice of the copyright. 
Thereafter défendants published copies of the picture, and complalnant 
«ought to restraln thelr further publication. Held, that such exhibition 
of the picture was a publication thereof within the meanlng of such sec- 
tion; hence the injunctlon should be denled. 

Briesen & Knauth, for complainant. 
Wetmore & Jenner, for défendants. 

THOMAS, District Judge. One Sadler, livîng in England, de- 
signed, painted, and was the owner of a picture called "Chorus." 
The complainant gives évidence of the foUowing instrument executed 
by said Sadler: 
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"I hereby transfer the copyright In my plcture 'Chorus' to the Photo- 
^aphische Gesellschaft, Berlin (The Berlin Photographie Company), for the 
sum of two hundred pounds. 

"London, April 2, 1894. W. Dendy Sadler." 

The complainant aiso produces the following: 

"I hereby certlfy that on February 3rd, 18»4, the proprletor ol the Photo- 
graphische Gesellschaft, Berlin, Germany (The Berlin Photographie Com- 
pany), Mr. Emil Werckmeister, of Berlin, bought from me the copyright of 
my picture 'Chorus' for the sum of two hundred pounds sterling, and that 
the picture was forwarded to the Photographische Gesellschaft, Berlin, for 
the purpose of reproduction In the flrst days of March, 1894. 
"Hemingford Grey. 

"St. Ives, 3rd July, 1902. Walter Dendy Sadler." 

The complainant also offers the following : 

"I.ibrary of Congress, to wit: Be It remembered, that on the sixteenth 
day of AJpril, Anno Domini 1894, Photographische Gesellschaft, of Berlin, 
Ger., hâve deposlted in thls office the tlOe of a palntlng, the tltle or descrip- 
tion of which is in the following words, to wlt: 'Chorus.' W. Dendy Sad- 
ler. (Photo, on flie.) A company of gentlemen with flUed glasses, singlng 
In chorus. The right whereof they clalm as proprietors, In eonformlty with 
the laws of the United States respecting copyrights. 

"A. E. SpofCord, Llbrarlan of Congress," 

Ail copies of the painting issued by the complainant hâve carried 
the notice of copyright required by section 4962, Rev. St., amended 
by the act of June 18, 1874. The painting itself was publicly dis- 
played at the exhibition of the Royal Academy of Arts, which opened 
on the 7th day of May, 1894, at London. The évidence shows that 
such exhibitions begin in the early part of May, and continue during 
the week days until August, and that they are open to the public 
generally upon the payment of an admission fee of one shilling by 
each person admitted. The catalogue of the exhibition, under the 
title of "Gallery No. X, Oil Paintings (Nos. 781-S63)," mentions as 
No. 810 the painting entitled "Chorus," and "W. Dendy Sadler" as 
the name of the artist. The painting did not contain the notice of 
copyright. The thing copyrighted was the painting. If exhibited, 
it should bear the notice demanded by the statute, if the copyright 
would be maintained. Manufacturing Co. v. Werckmeister, 18 C. 
C. A. 431, 72 Fed. 54, 58. This case is also authority imperative upon 
this court that the exhibition of the painting in the manner stated 
was a publication within the meaning of section 4962. Assuming that 
the artist, by the instrument executed by him, authoriZed the com- 
plainant to procure the copyright, then it would foUow that the com- 
plainant had the right to clo precisely what the artist himself could 
hâve done, and that his rights were subject to the same burdens. 
The author and proprietor of a painting cannot enable another to 
take the copyright, reserving to himself the painting, thereby releas- 
ing the assignée from his statutory duty. The statute commands 
that the subject of the copyright — hère the painting — shall, if dis- 
played, bear the notice. The complainant's position seems to be 
that, if he place the proper notice upon the copies, his copyright is 
protected, although the artist expose the painting' to the public. 
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Th^! coHipIainant COUI4 not arrange tp procure the copyright in his 
own behalfi leaving! the paintingwith the artist and proprietor, and 
rid himself of the responsibility which the statute places upon the 
owhëf of the copyright, viz., that the painting, if publicly displayed, 
shall bear the requisite notice. The ;rights and obhgations of the 
complain^nt are those çpnferred and imposed by the statute upon the 
author, designer, of pl-ô^rietor. It is true that the artist, by display- 
ing the picture, has wronged the complainant; but he has also mis- 
led the public, and has been able to do this by the failuré of the 
complainant to see to it that the duty imposed by the statute was 
fulfîlled. In short, the statute gives to the assignée what it gives to 
the assigner, and no more, and ail conditions subséquent that would 
operate against the assigner are equally efïective against the assignée. 
The duty demanded by the statute has not been performed, and it 
is to be presumed that, in conséquence of such nonfulfillment, the 
persons intended by the statute to be warned that the painting was 
copyrighted hâve not been so advised, and bave acted accordingly. 
The motion for a preliminary injunction must be denied. 



BARTLBTT v. GATES et al. 

(Circuit Court, D. Colorado. September S, 1902.) 

No. 4,331. 

1- Bbmotal of Causes— LocAt Préjudice. 

26 Stat. 434, provides that, when it shall be made to appear that from 
iweJtldlCe or local Influence a nonresldent défendant in a suit will 
ndt be able to obtaln justice In the state courts, he may remove such 
Bîtit Into thé circuit court of the United States. Held that, irrespective 
of any moral Justlfleatlon for a widespread or practically unanimous pub- 
lic sentiment in faVor of or against a litlgaut, such a sentiment is, 
undér the statute, jground for removal. 

2 Same. 

Where the suit Is against several défendants, some of whom are non- 
resldents, it is settled by the letter of the statute, as well as by the 
great weight of adjudicated cases, that the nonresldent défendants may 
remove the suit. 

8. SiMB— Order for BBMôtÀL— Certified Copy— Filing in State Court. 
Whlle the law doés nbt reqùlte it, proper respect for state courts de- 
manda thàt a certified copy of an order of removal be flled In the stato 
court from which the cause Is removed. 

D. C. Beaman, A. M. Stevenson, and Daniel Prescott, for plaintiflf. 
Wolcott,, Vaile &; Waterman and Thomas J. Leftwich (F. W. M. 
Cutcheon, of counsel), for défendants. 

CALDWELL, Circuit Judge. The case of Bartlett v. Gates and 
others has been argued and submitted on pétition filed by certain 

Ifîi Removal of causes for préjudice or local influence, see note to iP. 
Scbvirenk ,^ q<). T. Strang, 8 0, O. A. 95. 
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of the défendants in the action who are citizens of states other than 
Colorado to remove the suit from the state into the fédéral court, 
on the grounds of préjudice and local influence. 
The act of congress (25 Stat. 434) provides: 

"That when It shall be made to appear 'that from préjudice or local in- 
fluence,' a non-resident défendant in a suit will not be able to obtain justice 
tn the state courts, sueh non-resident défendant 'may remove sucli suit into 
the circuit court of the United States.' " 

The existence of "préjudice or local influence," particularly the 
latter, has been made to appear in this case by a volume of évidence 
unusual, if not unprecedented, on the hearing of a pétition of this 
kind. The moral justification for a widespread or practically unani- 
mous public opinion or sentiment in favor of one party to a suit or 
his cause, or against the other party or his cause, may be very great, 
but, before a trial, such opinion or sentiment constitutes what the law 
calls préjudice or local influence, and is made by the statute a ground 
for the removal of a cause from the state to the fédéral court. By 
the letter of the statute, as well as by the great weight of adjudicated 
cases, the nonresident défendants may remove the cause. 

Counsel for the petitioners will prépare the order for the removal. 
When the order is entered on the records of this court, the peti- 
tioners will cause a certified copy to be filed in the state court for its 
information. The law does not require this, but a proper respect for 
the state courts demands it. 



CROCKER V. OAKES et al. 
(Circuit Court, S. D. New York. June 9, 1902.) 

1. Trusts— Suit to Set Asidb Transfek Obtained bt Trustée— Accountikg. 
A fédéral court, on setting aslde a transfer of a life interest in a fund 
created by will, obtained by the trustée of the fund by fraud or over- 
reaching, but for which transfer be paid a cash considération, will not 
undertake to state the account between the parties, where it appears 
that it can be better done by the probate court, but will déclare the 
rights of the parties by its decree, and leave the accountlng to be taken 
In the appropriate tribunal. 

On Exceptions to Report of a Master Appointed under an Inter- 
locutory Decree. 

See (C. C.) 106 Fed. 760. 

The complainant was the beneiîciary of a testamentary trust of $10,000, 
of which the défendant Oakes was trustée. On an ■ accounting in the sur- 
rogate court it developed that the amount of the trust had been reduced, 
by payment of debts, etc., to $8,786. After this sum had been placed in 
the tmstee's hands, the défendant Dennis secured from complainant the 
assignment of her interest for $2,500, on représentations, claimed by com- 
plainant to be fraudulent, that her interest in the trust estate was less than 
that amount, that she would not realize anything on it for five or six years, 
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that. she had the lawful rlght to release It, etc. At the same tlme com- 
plainant and her hnsband Vété loduced to exécute a release to Oakes of 
ail hls liablllty as trustée. The présent action was begun in the circuit 
court for the Southern dlsteict of New îork, complainant being a résident 
of New Jersey, for the canceUation of thèse instruments, to seeure an ac- 
counting, etc. It was charged in the bill that the défendant Dennis was 
merely acting as the agent of Oakes in securing the assignment sought to 
be canceled. 

W. T. Read, for complainant. 

Mr. Holmes and M. Dennis, Jr., for défendants, 

LACOMBE, Circuit Judge. The record submitted upon the hear- 
ing is in such shape as to make it well-nigh impossible to form any 
intelligent opinion as to the various items in dispute, and to demon- 
strate quite clearly that the proper place for a full accounting is the 
surrogate's court. The défendant is thé trustée of the fund, in which 
plaintiff has a life interest, and upon canceling the assignments under 
which he sought to obtain the plaintifï's life interest the corpus of 
the fund will remain in his hands. From the date of the inefïectual 
transfer he will be liable to plaintiff for the income, and the amount 
($2,500) he paid plaintifï to obtain the transfer will be available as a 
crédit in his accounting with her. Such a disposition of the case will 
sufficiently protect him. The.master's report is not confirmed, and 
a final decree may be entered in the language of the second para- 
graph of the interlocutory decree, setting aside the instruments of 
June 22, 1898, and refusing to take jurisdiction of any accounting 
between the parties under the will or the trust thereby created, and 
providing that the $2,500 paid by défendant to plaintiff upon the exé- 
cution of such instruments shall stand as a crédit to défendant upon 
the adjustment of such accounts between them in a proper tribunal. 



In re HAWLEY. 

ff»lstrlct Court, N. D. lowa, W. D. September 5, 1902.) 

1. Bankihjptoy— PuRCHABB; fiy Trustée. 

Though the trustée In bankruptcy purchasing at his own sale, so that 
the sale cannot be approved, is not required to lose Improvements made 
by him on the premlses after the sale, it is not enough to prevent resale 
thai he account for the value of the property at the tlme of the sale, it 
bavlng thereafter greatly increased in value. 

Submitted on Review of Action of Référée with Respect to Sale of 
Realty. See (D. C.) 116 Fed. 429. 

Taylor & Burgess and L. M. Kean, for creditors. 
T. G. Henderson, for trustée. 

SHIRAS, District Judge. The questions presented by the excep- 
tions to the ruling of the référée grow out of the fact that it is shown 
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that the trustée became a purchaser at his own sale of certain realty 
belojiging to the estate in his charge. The référée rightly held that 
the sale could not be approved, and that the trustée held the property 
in fact for the benefit of the estate ; but further held that, as the trustée 
had made considérable improvements on the property after the pur- 
chase, the rights of the creditors would be sufficiently protected by re- 
quiring the trustée to account for the value of the property in the con- 
dition it was in when the purchase was made, this value being fixed at 
$40 per acre. Upon the hearing before the référée the évidence, by 
the ruling of the référée, was confined to the value of the land at the 
time of the sale and purchase. It is probable this rUling was made by 
reason of the intimation given by the court, when the case was up for 
discussion at Sioux City, that justice did not require that the trustée 
should lose the value of the improvements by him placed on the land, 
but the creditors' rights would be protected by compelling the trustée 
to account for the value of the land without the improvements; that 
is, the value as the land was when the sale took place. The creditors 
now urge, however, that the land, regardless of the improvements, has 
very greatly increased in value, and that they cannot be rightfully de- 
prived of this increased value, and that, therefore, they insist that 
the sale must be set aside, the land be resold, that the trustée be repaid 
the money paid in by him therefor, together with the fair value of the 
improvements by him put upon the premises. It is clear that if it be 
true that the land has greatly increased in value, and the ruling of the 
référée be affirmed, the creditors will be deprived of this increase in 
value, and the trustée, through his wrongful conduct, will reap the 
benefit thereof. It is also claimed that the valuation placed on the 
land by the référée, to wit, $40 per acre, is too low, even if the inquiry 
is limited to the value at the date of sale. Under thèse circumstances 
there seems to be no escape from the conclusion that, unless the 
parties in interest can agrée upon a sum to be paid by the trustée in 
considération of the sale being afHrmed, the sale must be set aside, 
the property be resold, and from the proceeds the trustée be repaid the 
money by him paid, including the fair cost of the improvements made 
by him, and the balance left be accounted for as part of the estate of 
the bankrupt. 

The exceptions to the ruling of the référée are therefore sustained, 
and the référée is directed to enter an order for a resale as above indi- 
cated, unless the parties interested agrée upon a sum to be paid as rep- 
resenting the interest of the estate in the property in question. 
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SHAW et al. T. TJNlTED STATES. 

(Circuit Court, S. D. New York. May 31, 1902.) 

No. 8,139, 

1. CnsTOUs DuTiEs— Protest— CiTiNG WitosQ Act. 

A protest clalmlng under a paragraph of a tariff act différent from the 
oiie under whieh tlie importation was made is Insufficlent, as not "dis- 
tinctly and speeiflcally" setting forth the importer's claim, as required by 
section 14 of the customs administrative act of 1890, although the act 
applicable has a paragraph identical trlth the one cited. 

Appeal by D. A. Shaw & Co. from a décision of the board of 
United States gênerai appraisers, which affirmed the décision of the 
collector of customs at the port of New York. 

The décision of the board, -which was under revlew In thls case, was on 
the question of the sufiBciency of a protest filed by the importers. The 
merchandise In question consisted of tapioca flour, which wâs properly free 
of duty ùMer paragraph 6Î7 of the tariff act of 1897, which provides for the 
free entt?y of tapioca. The claim of thè importers was that the merchandise 
was fTee'of duty under paragraph 646 of the tariff act of 1894, which Is 
identical In language with the sald paragraph 677. The board held that the 
protest, did not sfttisfy the terms of sectipn 14 of the customs administrative 
act of 1880, which requires that protests shall set forth "distinctly and 
speeiflcally" the reasons of the importer's objections to the classiacation of 
the collector. 

Albert Comstock, for the importers. 
Henry C, Platt, Asst. U. S. Atty. 

LACOMBE, Circuit Judge (orally). Unless well-established rules 
for the construction of protests are to be set aside, this protest is 
wholly insufïicient. To hold that a référence to paragraph 646 of the 
act of 1894 is to be read as a référence to paragraph 677 of the act of 
1897, as a clérical error, on any theory that the collector must hâve 
known whàt the importer meant, would be to carry the doctrine of 
libéral construction far beyond any limit it has ever reached before. 

Décision of.the board affirmed. :,, 
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UNITED STATES T. TIFFANT. 

(Circuit Court, S. D. New Yorl£. May 31, 1902.) 

No. 2,653. 

1. CusTOMS DuTiEs— Classification— "Whiting. 

A powder put up In small paclsages for use by Jewelers in pollsliing 
metals, and composed of over 93 per cent, carbonate of lime, Is whiting, 
and dutiable as such, under paragraph 46 ofthe tarlffl act of 189é, and 
not under paragraph 86, as an article composed o( earthen or minerai 
substances not specially providéd for, 

Appeal by the United States from a Décision of the Board of United 
States General Appraisers Which Reversed, the Décision of the Col- 
lector of Customs at the Port of New York. 

The opinion of the board in the case appealed is as foUows : 

"Tiie merchandise in question is an impalpable powder, which is shown by 
analysis to contaln 93.24 per cent, carbonate of lime, 4.38 per cent, chloride 
of lime, 2.10 per cent, carbonate of potash, and 24 per cent, hygroscopic 
water. This powder is put up in small pacliages, and Is used by jewelers 
to polish the surface of metals. It is alternatively clalmed by the appellants 
to be dutiable at one-fourth of a cent per pound, under the provision of para- 
graph 46 of the act of August 28, 1894, for whiting. The collecter classifled 
the merchandise as an article composed of earthen or minerai substances 
[under paragraph 86 of said act]. We think the clalm of the appellants is 
well founded. . Whiting is chalk which bas been dried, and afterwards 
ground, levigated, and agaln dried, and chalk, as *we ail know, Is a soft 
minerai substance eonsisting almost entlrely of carbonate of lime. Analysis 
having shown that the merchandise in question is composed almost entirely 
of carbonate of lime, that fact would seem to coriflrm the testimony for the 
importers to the effect that the powder In dispute is whiting, and we sustain 
the claim In the protest that It Is dutiable at one-fourth of 1 cent per pound, 
under paragraph 46. 

"The collector's décision Is reversed." 

Henry C. Platt, Asst. U. S. Atty. 
William B. Coughtry, for importers. 

LACOMBE, Circuit Judge. The décision of the boafd of gênerai 
appraisers is affirmed. 
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STOWB T, SANTA Ffi PAO. R. 00. 

(Olirètilt Court, S, D. OàlKomla, S. D; July 21, 1902.) 

No. 1,007. 

1. REiipvAit OF Causes— F AiLUEB of JDKisDicTiôir. 

Wïjéijç an allas summons has been quashed, the fédéral court havlng 
no p^wer to Issue process wWch will subject défendant to Its jurlsdlction, 
the action whlch hâs beeri removed to thé fédéral court Is wlthln Aet 
Cong. Match 3, 1S75 (1 Supp. Rev. St. [2d Ed.] pp. 88, 84), $ 6, providlng 
that If, at any tlme after removal, it appeàrs to sald court that the action 
does not Involve a dispute or controversy properly wlthin its jurisdlction, 
It shail âlemlBS or remand It 

Conclusion of Court on Motion to Remand. 

Anderson & Anderson and Joseph Scott, for plaintîff. 

C. N. Sterry, Henry J. Stevens, and T.J. Norton, for défendant. 

WELLBORN, District Judge. The action was rightfuUy removed. 
Since, however, the ahas summons has bëen qùashed, and no process 
can issue out of this court which will subject the défendant to its juris- 
diction, the caise falls within vsection 5 of the act of March 3, 1875 (i 
Supp. Rev. St. [2d Ed.] pp. 83, 84), which is as foUows : 

"Sec. 6. That If , In any suit cotQmenced in a circuit «ourt, or remov^ from 
a State court to a circuit court çf the tJnlted States, It shall appear to the 
satisfaction of sald circ^ilt court, |i!t any time after such suit has been brought 
or removed thereto, that such.^iilt does not really and substantlally involve 
a dispute or controversy properly wlthin the jurisdlction of sald circuit court. 
* • • the sald circuit court «hall proceed no fiirther therein, but shall 
dlsmlss the ?uit pr remand itto the court from which It was removed as 
Justice may require, and shall màké such order as to costs as shall be Just." 

A suit in which the circuit court is powerless to acquire jurisdiction 
of the defendant's person does not involve "a dispute or controversy 
properly within the jurisdiction of Said circuit court." No authority 
directly in point has been called to my attention, but I find précédents 
Where remOvals were rightfuUy efïçcted, but fédéral jurisdiction subse- 
quently ousted by proceedings had in the circuit court, and the causes 
thereupon remanded. Banc v. Keefer (C. C.) 66 Fed. 612. 

The circumstances of the case at bar require, I think, similar action 
herein, and the pending motion to remand will be allowed. 
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MODBRN WOODMEN OF AMERICA v. TEVIS et al. 
(Carcult Court of Appeals, Bighth Circuit. August 28, 1902.) 

No. 1,514. 

1. Principal and Agent— Limitation of Authobitt. 

A principal may llmlt the authority of his agent, and when he does 
so the latter cannot blnd his principal beyond the limlts of his author- 
ity by contract, estoppel, or waiver, to those who know the limitations 
upon his power. 

2. Insurance— Principal and Agent— Limitations of Agent's Authority by 

PoLicY or Benefit Certipicate. 

Insurance companies and bénéficiai associations may limit the au- 
thority of their agents by provisions in their policies, or by by-laws 
which are a part of their contracta; and an agent whose powers are 
thus limited cannot blnd his eompany beyond the limits of his author- 
ity by contract, estoppel, or wairer, to those who Isnow the limitations 
upon his powers. 

3. Insurance— Principal and Agent— BENEFicrART's Knowledge of Limita- 

tions OF Agbnt's Authority. 

The Insured and the beneficiaries under contracts with Insurance 
companies and bénéficiai associations are charged with knowledge of 
the limitations upon the powers of the agents of the companies whIch 
are found in the policies or certiflcates or in the by-laws or applica- 
tions whlch are a part of their contracts, and they are bound by thèse 
limitations. 

i. Beneficial Associations- Limitation of Authority of Agent — Local 
Clerk of Modbrn Woodmbn of America. 

The by-laws of the Modem Woodmen of America, whlch constitute 
a part of the contracts with Its members and beneficiaries, provide 
that a member who fails to pay a beneflt assessment at the time speci- 
fled for Its payment is Ipso facto suspended, and his beneflt certificate 
la thenceforth vold; that he may be reinstated wlthin a certain time. 
If IH good health, by furnishing a warranty of that fact, and paylng 
his arrearages; that the clerk of the local camp shall collect and re- 
mit to the head camp the assessments paid In accordance with the by- 
laws; that he shall report to the head camp suspended members; that 
he 1b the agent of the local camp, and not of the head camp; and 
that no act or omission by him shall create any liabllity or walve any 
Immunlty or rlght of the society. Hel<t: (1) The clerk of the local 
camp Is, the agent of the head camp to collect and remit the benefit 
assessments In accordance with the terms of the by-laws. (2) His 
authority Is llmlted by the by-laws, and the members and beneficiaries 
are charged with knowledge of thèse limitations, because they are a 
part of their contracts. (3) The clerk of the local camp bas no au- 
thority by contract, estoppel, or waiver to blnd the society to Its mem- 
bers or beneficiaries elther by extending the time of payment of a bene- 
fit assessment, or by waiving default In Its payment, or by relnstat- 
Ing a suspended member' vrithout a warranty of good health, in the 
atoence bf notice or knowledge of such acts and acquiescence there- 
In Ijy some of the principal offlcers of the head camp. 

6. Beneficial Associations- Stipulations for Prompt Payment Substance 
of Thbir Contracts. 

Stipulations to insure the prompt payment of beneflt assessments con- 
stitute the substatice and the essence of Insurance contracts of béné- 
ficiai associations. 

f 4. Authority of Insurance agents to walve prepayment of premiums, see 
note to Smith v. Society, 13 C. G. A. 292. 
117 F.— 24 
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6. Bénéficiai, AssoaATioNs— Notice op Assessment, 

The by-law8 of the Modem Woodmen of America constitute a part of 
Its 00116*6018 wlth Its members and béneflclaries, and à ^tvlée of a no- 
tice of assessment by mail in accordance wlth ttie terms ol the by- 
la*é'1è sufflclent and effective. ! 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Western 
Distriti of Missouri. 

L. C. Eratithofif and E. C. Ellis (J. W. White, John Sullivan, Fred- 
erick H. Bacon, and J. G. Johnson, on thê brief), for plairitiff in error. 

James H. Harkless ^ohn O'Grady and Charles S. Crysler, on the 
brief), for défendants in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge. Thià is the second hearing of this 
case; the décision at the former hearing rested upon the opinion 
in Suprême Lodge v. Withers, 177 U. S. 260, 20 Sup. Ct. 611, 44 L. 
Ed. 763^ which cited with apparent approval Whiteside v. Suprême 
Concl9.vè (C. C.) 82 Fed. 275, a case which ruled the question involv- 
ed in this action. Modem Woodmen of America v. Tevis, m Fed. 
113, 119, 49 C. C. A. 256, 262. After the former décision of this case 
the suprême court handed down its opinion in Northern Assur. Co. v. 
Grand View Bldg. Ass'n, 22 Sup. Ct. 133, 145, 151-153, 183 U. S. 308, 
46 t. Ëd. 313, and thereupon a rehearing of this case was granted, 
and it bas now been again argued and submitted. 

This action rests upon a benefit certificate issued on March 31, 
1899, by the Modem Woodmen ôf America, to M. W. Tevis, one of 
its, riien^ers, who died on Augjist. 10, 1899. The défense of the 
Society ïa that Tevis was suspended, and his certificate was void on 
August 10, 1899, when he dièd, because he had not paid an assess- 
ment upoti him which fdl due on August l, 1899. Under the certifi- 
cate thie by-laWs of the association côhstituted a part pf the contract 
of mçmbership and of insurance. l'hose by-ylaivs provided that, if 
any bénéficiai member failed to pay any benefit assessment on or be- 
fore the firât day of the ftlonth foUowing the date Of the notice tbere- 
of, he was thereby ipso facf!;o Suspended, and hîs bçnefit certificate was 
"absolut ely .huU and void'during suc}i sùgpensipn." Tevis failed to 
pay on August i, 1899, or at any time before hîs death, an assess- 
ment the notice of which was dated July i, 1899. The by-laws pro- 
vidèd thât the clerk pf thje ipcd cartip* ôî which Tevis was a member 
shpuld çollect, recéivë, ïtf^d repor^ to thé hèad çapif) ail the benefit as- 
sessment» paid in accordance with the provisions of the byrlaws 
(section 201); that he should report to that camp as delinquent and 
suspended ail members lOf his local camp who failed to pay any benefit 
assessment on or before the ist day of the month foUowiftg the date 
6Î thé npiticç pf'its levy (sections 266, 261, 263); and ttiat iaiiy sus- 
pended merhber in good health might be réinstàted within 60 day s 
from the date pf his suspension by paying ail arrearages due and 

t fl. See Insurance, Vol. â8, Cent. Olg, | 1854. . / 
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furnishing a written warranty that he was in good health (section 40). 
It had been the invariable custom of the clerk of this local camp to 
accept payments of benefit assessments from its members at any time 
within 20 days after they became due, without any warranty of good 
health, and without reporting them delinquent or suspended; and 
Tevis had paid one assessment on June 2, 1899, o"^ '^^V after it be- 
came due, in accordance with this custom. There was, however, no 
évidence that the head camp, or any of its officers, had any notice or 
knowledge of this custom, or of the fact that Tevis had made a pay- 
ment when it was overdue without any warranty of good health. 
The by-laws provided that the clerk of the local camp was the agent 
of that camp, and that he was not the agent of the head camp ; that 
no act or omission on his part should hâve the efïect of creating 
a liability of the society, or of waiving any right or immunity belong- 
ing to it (section 271) ; and that no officer of the society or of any 
local camp could waive any provision of the by-laws which related 
to the substance of the contract for the payment of benefîts (section 
34). In this State of the case the trial court charged the jury that the 
clerk of this local camp was the agent of the head camp or of the 
society in collecting and receiving the benefit assessments; that his 
acts in connection therewith were the acts of the society, and were 
binding upon it, whether the head camp or its officers had notice of 
them or not ; and that the company was estopped by the acts of this 
clerk in accepting overdue assessments, without warranties, from 
defeating this action on the ground that Tevis had failed to pay his 
July assessment when it was due. 

Ât the former hearing in this court the question whether the clerk 
of the local camp was the agent of that camp or of the head camp 
was carefully considered, and the conclusion was reached that in the 
collection, receipt, and remittance of the benefit assessments the clerk 
of this local camp was the agent of the head camp, and not the agent 
of his local camp only. That position is not assailed on this rehear- 
ing. But it is eamestly contended that the terms of the contract with 
the beneficiaries of this insurance evidenced by the by-laws so limited 
the power of this agent that he could neither extend the time of pay- 
ment of an assessment, waive a default in its payment, nor reinstate 
a suspended member without a warranty of good health; that the 
beneficiaries knew thèse limitations, because they were a part of the 
agreement of insurance which they accepted ; and that no act of this 
agent beyond the limits of his authority prescribed by thèse by-laws 
either bound his principal or charged it with notice of his unauthor- 
ized acts. The by-laws are unquestionably a part of the contract, and 
they fumish a broad and substantial basis for this contention. They 
déclare that this local clerk "shall receive and receipt for ail moneys 
paid in accordance with the provisions of thèse laws" (section 261) ; 
that "no act or omission on his part shall hâve the efïect of creating 
a liability on the part of this society, or of waiving any right or im- 
munity belonging to it" (section 271) ; and that "no officer of this 
society, nor any local camp or officer thereof , is authorized or permit- 
ted to wâive any of the provisions of thèse laws, or of any other laws 
of this society which relate to the substance of the contract for the 
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payment of benefits between the members and the society, wbether 
the same be now in force or heresfter enacted" (section 34). The ar- 
gument of counsel for the défendants in error that the waiver of a de- 
rault in the payment, or the extension of the time of payment, of an 
assessment, which results in the establishment of a liability for the 
entire amount oi a certificate, where no liability would hâve existed 
in the absence of such a waiver or extension, is not of the substance 
of the contract for the payment of benefits, is unworthy of serious 
considération. Its statement is its réfutation. Fraternal insurance 
is temporary insurance, — insurance from the maturity of one assess- 
ment to the maturity of another, — and stipulations to insure prompti- 
tude in the payment of the assessments constitute both the substance 
and the essence of contracts for it. Klein v. Insurance Co., 104 U. 3. 
88, 91, 26 Iv. Ed. 662; Thompson v. Insurance Co., 104 U. S. 252, 
258, 26 L,. Ed. 765; Insurance Co. v. Statham, 93 U. S. 24, 30, 23 
L. Ed. 789; McMahon v. Maccabees, 151 Mo. 522, 537, 52 S. W. 
384; Harvey v. Grand Lodge, 50 Mo. App. 472, 479; Carlson v. 
Suprême Council, 115 Cal. 466, 475, 47 Pac. 375, 35 L. R. A. 643. 
The provisions of the by-laws which hâve been quoted are broad, 
positive, and unambiguous. They baldly prohibit the existence atid 
the exercise by the clerk of the local camp of any authority to niodily 
or to waive the provisions of the by-laws relative to the prompt 
payment of assessments and to the efïect of defaults and suspensions. 
If, therefore, thèse express limitations upon the authority of this clerk 
were lawful and effective, he was without the power to extend the 
time of or to waive defaults in the payments of assessments, or to 
reinstate a suspended member without a warranty of good health; and 
the insured and the beneficiaries under the certificate hère in suit were 
not ignorant of thèse limitations, because they were a part of the con- 
tract which they accepted, and upon which they base this action. It 
is a familiar and acknowledged principle of the law of agency that a 
principal may Hmit the powers of his agent, and that ail parties who 
deal with the agent with knowledge of the limitation are bound by 
its terms. So the old question is presented whether a stipulation in 
a contract ol insurance limiting the authority of the agent of an 
insurer is binding upon the insured and the beneficiaries. Conflicting 
arguments and opinions almost without limit might be cited upon 
this issue. It has long been the subject of debate in this court, and 
many of the authorities hâve been cited and reviewed in its opinions 
in support of the views of its members. Laclede Fire-Brick Mfg. 
Co. v. Hartford Steam Boiler Inspection & Ins. Co., 9 C. C. A. i, 8, 
12, 60 Fed. 351, 358, 362; Insurance Co. v. Norwood, 16 C. C. A. 
136, 145, 147, 148, 69 Fed. 71, 80, 82, 83; Insurance Co. v. Hen- 
derson, 16 C. C. A. 390, 69 Fed. 762 ; Northern Assur. Co. of Lon- 
don V. Grand View Bldg. Ass'n, loi Fed. yj, 79, 80, 82-84, 41 C. C. 
A. 207, 209-214. The question became so important, and the opin- 
ions upon it so numerous and divergent, that the suprême court re- 
moved the case last cited to that cooirt by a writ of certiorari, and 
in an elaborate and exhaustive opinion, in which many of the cases 
were cited and reviewed, rendered a décision which was evidently in- 
tended to close the discussion in the fédéral courts, and to finally 
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put this question at rest. The issue of law there presented was wheth- 
er or not the provision in a policy of fire insurance that the policy 
should be void, unless otherwise provided by agreement indorsed 
thereon or added thereto, if the insured should hâve at the time of 
its issue or should thereafter procure other insurance, was waived or 
avoided by the fact that the agent of the company was aware, when 
he issued the policy, of the existence of other insurance, which was 
not indorsed thereon nor added thereto, in the face of a stipulation 
in the policy that "no ofïicer, agent, or other représentative of this 
company shall hâve power to waive any provision or condition of the 
policy except such as by the terms of the policy may be the subject 
of agreement indorsed thereon or added thereto," nor unless the 
agreement therefor is in writing, and indorsed upon or added to the 
policy. The majority of this court had answered this question in the 
affirmative, and in an earlier case had held that this stipulation was 
waived if the agent knew at the time of the issue of the policy that 
the insured intended to increase his insurance to a certain amount at 
some time subséquent to the delivery of the contract. Northern 
Assur. Co. of London v. Grand View Bldg. Ass'n, loi Fed. yy, 79, 
83, 84, 41 C. C. A. 207, 209, 213, 214; Insurance Co. v. Norwood, 
16 C. C. A. 136, 145, 147, 148, 69 Fed. 71, 80, 82, 83. The circuit 
court of appeals for the Seventh circuit and the suprême courts of 
Massachusetts, New Jersey, and Kansas had adopted the opposite 
view. Insurance Co. v. Thomas, 27 C. C. A. 42, 82 Fed. 406, 47 L. 
R. A. 450; Kyte v. Assurance Co., 144 Mass. 43, 46, 10 N. É. 518; 
Dewees v. Insurance Ce, 35 N. J. Law, 366 ; Assurance Co. v. Nor- 
wood, 57 Kan. 610, 611, 613, 47 Pac. 529, 530, 532. The suprême 
court cited and quoted with approval and at great length the opinions 
of the courts of Massachusetts and New Jersey upon this subject. 
After approving thèse décisions, it remarked: "It must be conceded 
that it is shown in the able brief of the défendant in error that in sev- 
eral of the states the courts appear to hâve departed from well-settled 
doctrines in respect both to the incompétence of paroi évidence to 
alter written contracts, and to the binding eiïect of stipulations in 
policies restrictîng the authority of the company's agents," and pro- 
ceeded to review its own décisions. It quoted from and reafifirmed 
its opinions in Carpenter v. Insurance Co., 16 Pet. 495, 10 L. Ed. 1044, 
Insurance Co. v. Wolfï, 95 U. S. 326, 24 L. Ed. 887, and Insurance 
Co. v. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934. One 
ôf its quotations is not without spécial signifîcance in view of another 
phase of this case. After the death of Tevis on August 10, 1899, 
his brother paid to the clerk of the local camp, and the latter, in 
ignorance of the death of Tevis, accepted, ail his arrearages, and sent 
them forward to the head camp, which received them without notice 
of the fact that they had been paid after they were due, and after 
the death. In Insurance Co. v. Wolff, 95 U. S. 326, 24 L. Ed. 387, 
the authority of an agent to waive a forfeiture of a policy of life in- 
surance because the insured lived in a prohibited district by the ac- 
ceptance of premiums with knowledge of that fact was in question. 
In the Northern Assurance Company Case the suprême court quotes 
this excerpt from the opinion in that case with évident approval: 
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"Not only should the Company hâve been infonned of the forfelture be- 
fore It could be held by Its action to bave waived it, but It should also 
hâve been Informed of the condition of the health of the insured at the time 
thé prèmlum was tendered, upon the payment of vvhich the waiver is 
ctlaîmed. The doctrine of walvet, as asserted agalnst Insurance companies, 
to avold: the strict enforcement of conditions contained In their poUcies. Is 
only aflother name for the doctrine of estoppel. It can only be Invoked 
■whenithe conduct of the companies bas been such as to Induce action In re- 
llancéupon It, and where It would operate as a frand upon the assured, if 
they •were afterwards allo-wed to dlsavow their conduct and enforce the 
conditions. To a Just application of thls doctrine It Is essential that the 
Company sought to be estopped from denylng the waiver clalmed should be 
apprlsed of ftU the facts, — of those whlch create the forfelture, and of those 
whlch will neçessarily influence Its judgment In consenting to waive it." 

After quoting more at length from this opinion, and after an ex- 
haustive review of its décisions relative to the authority of insurance 
agents, the suprême court reversed the judgment of this court in the 
Case of the Northern Assurance Company, and declared as the sum 
of the whole matter that thèse principles were sustained by the au- 
thorities, and were controlling in the construction and enforcement 
of contracts of. insurance: 

"That contracts In writlng. If In unambiguous terms, must be permitted 
to speak for themselves, and eannot, by the courts, at the instance of one 
of the parties, be altered or contradlcted by paroi évidence, unless In case 
of fraud or mutnal mlstake of facts; that this principle is applicable to 
cases of insurance contracts as fully as to contracts on other subjects; 
that provisions contained In. flre insurance pollcles that such a pollcy shall 
be vold and of no effect if other Insurance is placed on the property in 
other companies without the knowledge and consent of the company, are 
usual and reasonable; that it is reasonable and compétent for the parties 
to agrée that such knowledge and consent shall be manlf ested in writing, 
either by Indorsement upon the policy or by other writing; that it is com- 
pétent and reasonable for Insurance companies to make it matter of con- 
dition In their poHcies that their agents shall not be dœmed to hâve au- 
thority to alter or contradict the express terms of the pollcles as executed 
and dellvered; that, where flre Insurance pollcies contain provisions where- 
by agents may, by writing Indorsed upon the pollcy, or by writing attached 
thereto, express the company's assent to other insurance, such llmited grant 
of authority Is the measure of the agent's power in the matter, and, where 
such limitation Is expressed In the policy executed and accepted, the in- 
sured is presumed, as niatter of law, to be aware of such Umitation; that 
insurance coinpanles may wàlVe forfelture caused by nonobservance of such 
conditions; that, where wâlvM is relied on, the plalntlfC must show that 
the company, with knowledge of the facts that occasioned the forfelture, 
dispensed wIth the observance of the condition; that, where the waiver 
relled on Is an act of the agent, it must be shown either that the agent had 
express authority from the company to make the waiver, or that the com- 
pany subsequently, with knowledge of the facts, ratifled the action of the 
agent" 

It is impossible to read the opinion from which the foregoing quo- 
tations hâve been made without an abiding conviction that it contains 
an authoritative détermination of the question now at issue in this 
case by the highest judicial tribunal in the land, — ^by the tribunal 
whose décisions are alvvays controlling in this court. Tested by this 
décision, the clerk of the local c^mp to which the member Tevis be- 
longed was the agent of the head camp or of the Modem Woodmen 
of America to collect, receive, and remit the benefit assessments to 
it. But be wâS its agent to coUéct, receive, and remit them at the 
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time and in the manner prescribed for their payment by the by-Iaws, 
and at no other tiines and under no other conditions. Those by-laws 
provided that délinquant niembers were ipso facto suspended; that 
their certificates were void; that they could be reinstated by the clerk 
by the receipt of arrearages only when they were in good health, and 
when they f urnished warranties to that effect ; and that no act or omis- 
sion of the clerk of the local camp could hâve the efïect of creating 
any liability of the society, or of waiving any right or immunity be- 
longing to it. Thèse limitations upon the power of this agent were 
known to the insured and the beneficiaries named in this certificate, 
because they were a part of their contract; and, in view of this dé- 
cision of the suprême court to which we hâve adverted at such length, 
there is no escape from the conclusion that thèse limitations were 
binding upon ail the parties to the agreement, and that the acts of the 
clerk of the local camp in extending the times of payment of the 
assessments upon its members and in reinstating delinquent members 
without warranties of good health were unauthorized by the society, 
and, in the absence of knowledge of and acquiescence in them by some 
of the chief officers of the head camp, were inefïective to establish 
any estoppel against the society, or any waiver by it of any of the 
provisions of the agreement. 

A principal may limit the authority of his agent, and when he does 
so the agent cannot bind his principal beyond the limits of his author- 
ity by contract, estoppel, or waiver, to those who know the limitations 
of his power. Insurance companies and bénéficiai associations may 
limit the authority of their agents in this way by stipulations in their 
contracts, and, when so limited, such agents cannot by contract, waiv- 
er, or estoppel bind their companies to the insured or to the benefi- 
ciaries of the agreements beyond the scope of their authority pre- 
scribed therein, because the insured and the beneficiaries are conclu- 
sively presumed, in the absence of fraud or mistake, to know the terms 
of their contracts. The Modem Woodmen of America so limited the 
power of the clerk of the local camp by the terms of its benefit cer- 
tificate in this case that he was without authority to extend the time 
of payment of benefit assessments, to waive defaults in their pay- 
ment, or to reinstate a delinquent member who was not in good health, 
or who failed to furnish a warranty thereof . The beneficiaries and 
the insured knew thèse limitations upon the pOWer of this agent, be- 
cause they were a part of their contract with the society ; and the acts 
of this local clerk beyond the scope of his prescribed authority, in 
the absence of notice or knowledge of and acquiescence in them by 
some of the principal officers of the society, constituted no waiver, 
estoppel, or contract of the association. They wei'e not the acts of 
the society, and the insured and the beneficiaries were charged with 
knowledge of that fact. Northern Assur. Co. v. Grand View Bldg. 
Ass'n,^22 Sûp. Ct. 123, 153, 183 U. S. 308, 46 L. Ed. 313; Graves v. 
Modem Woodmen of America (Minn.) 89 N. W. 6; Field v. National 
Council (Neb.) 89 N. W. 773-775; Elder v. Grand Lodge, 79 Minn. 
468, 472, 82 N. W. 987; Knights of Honor v. Oeters, 95 Va.. 610, 
614, 2Ç) S. E. 322 ; Borgraefe v. Knights of Honor, 22 Mo. App. 127, 
142 ; Harvey v. Grand Lodge, 50 Mo. App. 472, 477, 478. 
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This conclusion is inconsistent with the resuit of the former hearing 
in this court;! and with the charge; of the circuit court, and nécessi- 
tâtes a néw trial of this case, unless the direction of the court below 
to the jury to find a verdict for the beneficiaries of the contract can 
be sustained apon some other groiind. Counsel for the défendants in 
error argue that the judgment below, maybe sustained, beçause there 
was no compétent proof that notice of the assessment was ever served 
upon the insured. Service of the notice was shown by the affidavit 
of the publishér bf the officiai paper of the society that at the proper 
time he mailëd a copy of the paper containing the notice to each of the 
persons named in the copy of the mailing list attached to his affidavit, 
addressed to each of themi at the place specified on the mailing list 
as his address, and that the copy of the mailing list attached to his 
affidavit was a true copy of the list used in mailing this issue of the 
paper to the members of the society. The copy of the mailing hst 
attached to the affidavit contains the correct address of the insured. 
Two objectionSs are madeto this proof of notice. It is said that it is 
insufficient, because the by4aws of the society provide that the affi- 
davit of the publishér of the officiai paper attached to a copy thereof, 
together with a copy of the mailing list, shall be évidence of the 
service of the notice, and this affidavit contains the statement that the 
copy of the mailing list attached to it is "a true copy of the list used 
in mailing" the July issue of the paper, instead of a statement that it 
is a true copy of the mailing list, . In view of the facts that the list 
attached to the affidavit contains the correct name and address of the 
member, and; that the affidavit shows that the notice was duly mailed 
to him^ directed to his proper address, the materiality of this distinc- 
tion is not perceived. I 
- The second objection to the proof of the service of the notice is 
that it was notice by mail, when it should hâve been an actual Per- 
sonal notice. In support of this contention counsel cite two cases, 
which hold that, where the by-laws of a bénéficiai association make 
no provision for notice by mail, personal notice is required. Court- 
ney v. Association (lowa) 53 N. W. 238 ; Association v. Loomis, 43 
m. App. 599. But the by-laws of this society expressly provide that 
the mailing of the officiai paper containing the notice of any assess- 
inent shall constitute a sufficiént service ofsuch notice, and thèse by- 
lavirs were a paît of the contract of the parties to this action. It is 
contended that the by-lawà which authorizé service of notices by mail 
are. not apart of the contraèts because there is no statement in the 
certificate that thèse parficular by-laws constitute a portion of the 
agreement. But; .the application iof the insured for membership is 
made a part'of Ihe certificate by the terms of the latter^ That ap- 
plication cdntains this statement: "Ifurther understand that the 
laws of this society now in forcé or h'éreafter enacted enter into and 
become a part Of every contract of indemnity by and between the 
inembers arid the ; society^ arid govern ail rights thereunder." This 
statement isi'onè bf thé terms of the proposition which Tevis made 
to the Society when he appliëd to join it. The terms bf his proposai 
were açéeptéd, and upoh theni hisi certificate was issued. Ail the 
by-laws of the society became thereby a part of the contract, and the 
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service of notices of assessments by mail in accordance wîth the 
provisions of thèse by-laws was thereby made sufïicient and effective. 
Finally, défendants in error insist that the society is estopped from 
majntaining its défense, because it did not plead any tender or ofîer 
to return the moneys which it received in payment of the assessments 
upon Tevis. A complète answer to this objection, however, is that 
no such objection was made at the trial, and that no plea of the pay- 
ment of any assessments, or of any estoppel on account thereof, ap- 
peared in the record until after the answer was fîled. The complaint 
is based on a compliance with the terms of the contract. The de- 
fendant answered that complaint with a complète défense. The plain- 
tifïs then changed their theory, and in their reply admitted the vio- 
lation of the terms of the contract, and replied that the défendant was 
estopped to avail itself of that violation by its receipt of the assess- 
ments. In this State of the case it was not incumbent upon the 
défendant to plead a tender or ofifer to return them, but it was com- 
pétent for it to meet the averments of new matter in the reply by 
proof that they were not true. Moreover, counsel for the plaintiffs 
admitted at the trial that the défendant offered to return to the bene- 
ficiaries the arrearages which it received subséquent to the death of 
Tevis; that they refused to accept them, and that they would not 
hâve accepted them at any time; and the défendant proved, without 
any objection to the sufïîciency of the pleading, that the moneys re- 
ceived for thèse arrearages had been paid to the clerk of the court 
after the plaintiflfs refused to accept them. After facts which should 
hâve been, but were not, stated in a pleading hâve been admitted 
without objection thereto, and a verdict has been rendered upon the 
admission, it is too late to object that they were not pleaded. There 
is no escape from the conclusion that the judgment in this case must 
be reversed, and a new trial of this action must be had. It is so 
ordered. 

THAYER, Circuit Judge. I concur in the order reversing the 
judgment below, because the trial judge, after the case had been under 
advisement by the jury for some time, eventually instructed them, as 
a matter of law, that "the défendant company is absolutely estopped 
from setting up the défense that the policy in this case was forfeited 
on August I, 1899," for failure to pay the assessments thereon within 
the time limited by the by-laws of the défendant company. In view 
of the by-laws, to which référence is made in the foregoing opinion, 
which déclare, in substance, that benefît certificates shall become null 
and void if dues are not paid on or before the exact day of maturity, 
and that neither the local camp nor its clerk or any ofiicer of the so- 
ciety shall hâve power to waive the provisions of any of the laws of 
the society, and especially in view of the récent décision in Northern 
Assur. Co. v. Grand View Bldg. Ass'n, 183 U. S. 308, 22 Sup. Ct. 
123, 46 L. Ed. 313, wherein it is held that policy holders of insur- 
ance companies must, at their péril, take notice of limitations upon 
the powers of local soliciting agents, of which they are advised by 
provisions contained in their policies, — it follows, I think, that the 
îearned trial judge should not hâve instructed the jury that the com- 
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pany \*as estopped, by the conduCt df the local lodge, from assertîng 
that'the benefit certificate in question had become void for nonpay- 
ment 6f 'nssessments on the day of maturity. While the local lodge 
aiCted te' tlië capacity of agent for thie head lodge in collecting assess- 
mèritsi yet the deceased certificate holder was advised by the by-laws 
of the 'SOÊiety that such agent was without power to extend the time 
for payîftg assessments, and^ he can found no rights, as it seems, on 
the unauthb'rîzed conduct of the agent. The proof was plenary that 
Tevis did nOt pay a single assessment, after the issuance of the cer- 
tificate, within the time limited by the letter of the by-law. Indeed, 
as was shôwn in our original opinion in this case (Modem Woodmen 
of America V. Tevis, 49 G. C. A. 256, m Fed. 113, 115, 116), a rule 
of the lôcai lodge, which livas in force when Tevis joined the order, 
expressly exempted ail riiembers of the local lodge from the obliga- 
tion to pay their assessments on the day fixed by the company's by- 
laws, and practically gave them a month's time thereafter in which 
to make payments. In view of the doctrine enunciated in Northern 
Assur. Co. V. Grand View Bldg. Ass'n, supra, it is obvions that the 
leartied trial judgé erred in declaring as a matter of law that the Com- 
pany was estopped from asserting a forfeiture, although the deceased 
was doubtleSs misled, to his préjudice, by a long-continued practice 
of receiving assessments after they were due, which was well known 
to ail the Wenibers of the local lodge. Whether this practice was of 
sUch long standing that it was probably known to the officers of the 
head lodge, bï that it ought to hâve been known to them, as well as to 
the membéfs^of the local' lodge; and tvhether the fact that the head 
lodge redeiyed, and still retaîns, and has never ofïered to return, the 
assessment which fell due May i, 1899, and was paid after it was 
due, and after the certificate had become null and void, amounted to 
a ratification and an approval by the head lodge of the previous con- 
duct of the clerk of the local lodge, are questions which cannot be 
properly discussed at this time. It would seem that there was as 
great necessity for returning the assessment that fell due on May i, 
1899, and was paid after maturity, as for returning the assessment 
•that was paid subséquent to August i, 1899, which the company did 
elect to retum after this suit was brought, inasmuch as the policy 
became void, by the provisions of the by-laws, on May i, 1899, and 
was ever afterwards of no efïect, unless the rétention of the latter 
assessment, with knowledge that it was paid after maturity, be re- 
garded as a ratification of the act of the clerk of the local lodge in 
accepting that assessment. But thèse are questions which can be 
considered more appropriately on a second trial, and they may raise 
issues of fact which can ohly be determined by a jury. I accordingly 
concur in the reversai of the judgment. 
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SYNNOTT et al. v. OUMBERLAND BLDG. LOAN ASS'N. 

(Circuit Court of Appeals, Sixtli Circuit. July 8, 1902.) 

No. 1,045. 

1. Building and Loan Associations— Rights of Sharbholdbrs— Change in 

CHARACTBli OP StOOK. 

Complainants were holders of full-paid, or so-called "common," stock 
of a building and loan association. By tlie by-laws the holders of fuU- 
paid stock were given the sole right to vote and to control the business 
of the association, but thelr capital was made subject to réduction to 
make good any losses sustained by the association in favor of Installment 
stockholders. At a meeting called for the purpose in which both classes 
of stockholders participated, the laws of the association were amended 
so as to place both classes of stock on an equality in the respects stated; 
nearly ail of the common stock, including that owned by complainants, 
who were represented by proxy, being voted In favor of the proposition. 
Eeld that, in the absence of any évidence of fraud or claim that the 
meeting was irregular or the proxy exceeded his authority, such action 
was valld and binding on complainants, and that they could not re- 
cover of the association as creditors the priée paid for their stock either 
on the ground that its Issuance with the privilèges originally accorded 
to it over Installment stock was ultra vires, or that the action taken 
was a répudiation by the corporation o( the contract by which they be- 
came stockholders. 

2. CoHPOKATioNS— Spécial Btockholdebs' Meetings— Transaction dp Busi- 

ness NOT Stated in Notice. 

The requirement that the business transacted at a spécial meeting of 
stockholders shall be llmited to that stated in the notice of such meeting 
Is one for the beneflt of the stockholders, which they may waive, and 
which is waived by their attendance and participation in the business 
done without objection. 
8. Sàmb — Right to Rbpudiate Action oj" Proxy — Lâches. 

A stockholder Is bound by the action of his proxy at a stockholders' 
meeting, unless he exercises the most active diligence in repudiatlng the 
same, and is chargeable with such knowledge of what was done at the 
meeting as he ought to hâve obtained and would hâve obtained in the 
exercise of reasonable diligence and care with respect to his business 
and property rights; a delay of more than a year before taking any steps 
to repudiate the action of his proxy, if unexcused, Is such lâches as will 
debar a stockholder from the right to relief. 

4. BtîiLDiNQ AND Loan Associations— Rights dp Shaheholders— Change ih 
Character op Stock. 

The holders of fuU-pald stock In a building and loan association, who 
were given fuU control of its business by the by-laws, but were required 
to make good any impairment of capital in favor of installment stock- 
holders, at a stockholders' meeting charged up against their stock the 
amount of losses which had been sustained by the association. Subse- 
quently they eonsented to, and were instrumental In brlnging about, a 
change In the by-laws by which full-paid and installment stock were 
placed on an equality. Eeïd that. In the absence of misrepresentatlon or 
deceit Inducing their action, they were not entitled to hâve the losses 
previously charged to them repaid. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

The complainants are severally holders of shares In the capital stock of 
the (refendant corporation of the class called "common stock." The object 
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of the bin l8 to recover the priée pald for thelr shares upon the theory that 
the Issuancè of sald "eommon stock," wlth the rights and privilèges aecorded 
it over the gênerai shares, called "inetallment stock," was ultra vires tlie 
corporation. The défendant is, as Its name impUes, a building and loan in- 
corporation, and was organized in 1892 under the gênerai laves of Tennessee 
authorizing such corporations. Section 14, c. 142, Acts Tenn. 1875 (Shannon's 
Code Tenn. |§ 2128-2142). In April, 1893, Its chartei was amended so as to 
acquire the addltional powers conferred by chapter 12 of the Tennessee Acts 
for 1893. The by-laws flxed the authorized capital stock at $10,000,000, of 
whlch nbt niore than $100,000 should bè "eommon stock." To the shares 
mlsleadlngly called "eommon stock" was aecorded the entire eontrol and 
management of the corporation, the gênerai or "Installment stock" possessing 
no vote or vpiee In shareholders' meetings untU fuUy pald up. Aside 
from the provisions for an unusual and undue participation of the "eommon 
stock" in the profits of the association, to be more fully shown later, and 
this very unusual disfranchisement, thé "installment stock" was substantially 
llke the ordlhary shares Jn the modem building and loan association. To 
compensate for the disadvantages mentioned the by-laws provided that the 
fund derived from the sale of the eommon stock should constitute "an in- 
demnity fund to be permanently held and Invested for the protection of in- 
restors and Installment stockholders." To aeeomplish thIs the eommon stock- 
holders snrrendered ail rlght of "withdrawal," and eonsented that the capital 
contributed by them should remain until a final windlng up, subject to ré- 
duction only for the purpose of making good "any losses of the association." 
The complalnants aver and show that, after the corporation had organized 
and adopted the constitution and by-laws under whieh the eommon stock 
was authorized, they severally, upon solieltatlon, and because of the pecullar 
advantages, rights, and privilèges aecorded such shares, became subscribers 
for the shares now severally held by them. The total number of shares of 
eommon stock Issued and pald for waé 337, of the par value of $100 
eaeh. The entire afiCalrs of tiie company from its organization In 1892 until 
July, 1898, was exeluslvely in the hands of this small body of eommon 
stockholders. While thus In eontrol a loss of 45 per cent, of this total of 
eommon stock was charged up agalnst the eommon stockholders to make 
good an Impalrment of capital to the estent of $15,000. This loss was as- 
sumed and charged agalnst the eommon stock at a meeting of the stock- 
holders of such eommon stock held on December 14, 1897, at whieh eaeh one 
of the complalnants was présent In person or by proxy, and to whieh action 
eaeh sald stockholder assented. On January 17, 1898, at a meeting of ail the 
shareholders, eommon and Installment, the distinction between eommon and 
Installment shares was abollshed by amending the by-laws so as to strike 
out every privilège, rlght, or advantage whieh that stock had over the In- 
stallment stock. The burden of standing as an Indemnity agalnst company 
losses wàs: also removed, and the two kinds of stock put on a eommon plane 
In respect of burdens and beneflts and In the rlght of voting, Complalnants 
aver that the Issuancè of sald eommon stock was In ezcess of the power of 
the corporation, and that they therefore stand as eredltors to the extent 
of thelr several payments on aeeount of thelr subserlptlons to sald stock. 
They further Insist that the corporation Itself has, by the action taken on 
January 17, 1898, repudlated sald stock by abolishing the distinctions be- 
tween such shares and the tnstaUment shares. They pray for a deeree 
restoring to them the priée pald, and tebder thelr several certlfleates for 
eaneellatlon. In the alternative they ask, If thelr shares were validly Issued, 
that the eommon shareholders be restored to the eontrol of the corporation, 
and that the Installment shareholders be restralned from voting and held to 
thelr places In the rear. Upon the pleadlngs and proof the court below dls- 
mlssed the blll, and from this deeree an appeal has been perfected. 

W. B. Russell, for appellant. 
A. W. Chambliss, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 
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LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

I. It must be conceded that whether the spécial privilèges accorded 
the "common stock" over the "installment stock" were valid or invalid 
it was entirely compétent for the common stockholders to agrée with 
the Company and the installment shareholders that their "common" 
shares should stand upon the same footing as shares of the "install- 
ment" shareholders, and that ail distinction between the two kinds of 
stock should be eliminated. This is precisely what the corporate 
minute of the stockholders' meeting of January 17, 1898, shows was 
donc. That minute includes the following récital : 

"State Examiner Oralg then called attention to the feature in the présent 
plan of the association providing for the création of common stock and en- 
dowing It with powers not granted to other classes of stocit, and stated that 
the State department regarded this feature as caleulated to destroy the 
mntuallty of the association, and that the state department required that 
BUCh mutuality be restored. After fuU discussion, and the common stock- 
holders, by Mr. Hayward, having expressed a désire to be rid of the burdens 
they had assumed for which they -would be willing to give up their spécial 
privilèges and rights, Mr. Bemis moved and Mr. Chapin seconded the adoption 
of the following resolution.'' 

The minute following shows the adoption of a séries of resolutions 
amending the constitution and by-laws, operating to place the com- 
mon and installment stock upon the same footing in respect to profits, 
burdens, and control. This action was taken upon a stock vote of 
7,315 shares in the affirmative to 14 shares in the négative. 

The évidence in respect to the occurrences of that meeting support 
this minute, and shows that the installment shareholders were some- 
what reluctant to yield to what they had every reason to suppose was 
the express wish and désire of the common stockholders, and that in 
surrendering their claim to be indemnified against losses by the com- 
mon stockholders they gave a full équivalent for equality in control 
and in distribution of profits. The évidence furthermore shows that 
Hayward, who then undertook to voice the wishes of the common 
stockholders, was the then owner of a full sixth of the whole issue, 
and that he held the proxies of the great mass of common stockhold- 
ers, including Mrs. Synnott and her co-complainants. 

How do the complainants propose to escape the results of the 
actions of the stockholders' meeting of January 17, 1898? Although 
the inspecter for the state advised that the powers granted the com- 
mon stock operated to destroy the mutuality of the association, it does 
not appear that there was any purpose upon the part of the association 
to repudiate the common shares or ignore the contract rights of such 
stockholders. The objection of the state inspector was undoubtedly 
pointed to that feature by which the small class of common stockhold- 
ers were given exclusive control of the afïairs of the corporation. The 
prepaid character of* the stock and the provisions for dividends to be 
paid out of earnirigs were features expressly authorized by the amended 
charter under the act of April s, 1893, and therefore not inconsistent 
with the mutual character of the association. The agreement by the 
common stockholders to stand as indemnitors of the other class of 
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Stock against losses was an agreement inlhe gênerai nature of a préfér- 
ence to the installment shâreholders, and had proven a very serïous bur- 
den tp the common stpckholders, and was probably unobjectionable. 
Hamlin^iv. Railroad Co., 24 C. C. A. 271, 78 Fed. 664, 36 L. R. A. 826; 
Cook, Çorp. (4th Ed.) §§ 268, 269. It was this burden, operating as a 
preferçnÇe în favor of the installment shares, which the common stock 
was desirous of escaping, and that they might do so their représentative 
stated to the assembled stockholders of both kinds that to be rid of 
this burden "they would be willing to give up their spécial privilèges 
and rights." Upon the face of the minute of the meeting of January 
17, 1898, and upon the évidence as to the occurrence at that meeting, 
there was no répudiation by the corporation of the common stock as 
ultra vires, but an agreement between the two classes of stockholders 
and the company by which the common stockholders were relieved 
from the burden they had assumed in conceding a préférence out of 
profits to installment stockholders as far as necessary to make good 
any impairment of capital by losses, in considération of their surrender 
of the power of control and any other spécial advantages over other 
prepaid stock in respect of dividends. The bill does not challenge the 
regularity of the meeting at which this action was taken, nor that com- 
plainants were présent or represented, or aver that their agent and at- 
torney in fact exceeded his authority. After alleging that the com- 
plainants had subscribed for their stock in the full belief that the pro- 
visions of the contract in yespect thereto would be carried out and that 
the agreement was valid, it is charged that the installment stock prés- 
ent or represented at the meeting of January 17, 1898, greatly outnum- 
bered in voting power the common stock présent, and that the action 
taken wa^ "solely in the interest of such installment stockholders and 
against the interests of the complainants and other holders of the com- 
mon stock." It is then alleged that the "reason assigned" for such 
action was that the gtate treasurer, as the statutory inspector of such 
associations, had declared that the provisions in regard to the common 
stock were illégal and destructive of the mutuality of the association 
was not the real reason, but that the real reason for the action taken 
was: 

"That the then acttng managers of the association and those connected 
wlth them might, by deprlvlng the common stockholders of their rlght to 
control the élections of dlrectors of the association, remain In control of 
affalrs of the association wlthont the consent of a majorlty of the holders 
of the shares 6Î the so-callefl 'comnràn stock,' and that they, in comblnatlon 
wlth certain holders of installment stock, adopted this latter plan for the 
Pflrpose of taklng ,unto themselves thC; control of the association, notwith- 
standing that the holder of , eaçh share of the Installment stock in the as- 
sociation had expressly wàived the statutory right to vote thereon until 
said stock shouia mature, aiid that thé pbject and purpose of this combina- 
tioti and consplracy was to deprive the holders of the common stock of the 
benefits anfi prlyUeges conferred by the constitution and by-laws of the de- 
fendant corporation, which benefits and privilèges were the real reason and 
Inducement tO complainants and to ail other subscribers for the said common 
stock of défendant corporation to Induce them to subscribe and pay for sald 
common stock, and but for such provisions in the constitution and by-lawa 
of said association your complainants : would not hâve subscribed and pald 
for sald common stock or any part thereof." 
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The bill further avers : 

"That In vlew of the acts and conduct of the défendant corporation, îts 
offlcers, managers, and Installment stockholders, as aforesaid, and upon the 
advice of counsel, your complainants further aver and charge that the issue 
of sald common stock by défendant corporation was ultra vires of the cor- 
poration, and rested for support solely upon the contract between the parties 
and the doctrines of -walTer; that, by reason of the aforesaid acts and con- 
duct of the défendant corporatlon's officers, managers, and installment stock- 
holders, sald association has elected to abrogate the contract between com- 
plainants and ail other holders of said common stock and the défendant 
corporation, and to resclnd and avold the same, and that by such acts and 
conduct défendant corporation, its managers, offlcers, and Installment stock- 
holders, hâve estopped themselves from asserting the valldity of the issue 
of said common stock, or relying upon the contract and the waivers eontained 
thereln, under which said stock was issued and accepted by your complain- 
ants and the other holders thereof." 

We hâve omitted the averments in respect to the action of a former 
meeting in charging up to the common stockholders certain losses 
sustained by the corporation as having no direct bearing upon the 
prime question in the case. Upon the premises stated the bill prays : 
First, that the common stock- be declared null and void, and that the 
association be required to account to complainants for the moneys 
paid for said stock, with interest, "less any dividends or interest they 
may hâve received," etc. 

No déception in respect of fact is charged as having been practiced 
by the association or its officers to induce subscription to the stock. 
If the complainants were misled at ail, it was in respect to the legality 
of the byrlaws vifhich undertook to give to thèse shares, not the ordi- 
nary advantage of préférence stock whereby a préférence is accorded 
over other stockholders in respect to dividends and corporate property, 
such as that held valid by tbis court in Hamlin v. Railroad Co., 24 
C. C. A. 271, 78 Fed. 664, 36 L,. R. A. 826, nor the right to issue pre- 
paid stock as authorized by the Tennessee act of 1893 and sanctioned 
as not hostile to the usual scheme of such associations in Fairchild v. 
Preston, 140 N. Y. 549, 35 N. E. 979, 24 L. R. A. 57, but an exclusive 
power of control whereby the borrowing class of stockholders were 
debarred from any voice in the management of the afïairs of a Com- 
pany whose prime purpose was to enable them to secure homes by easy 
payments. 

But this belief in the validity of this very extraordinary privilège 
over the ordinary stock was a common misconception of law, shared in 
by ail who organized the corporation and by ail who became share- 
holders. As the validity of the stipulations peculiar to the common 
stock was purely a question of law, the complainants must be pre- 
sumed to hâve known the law as well as any one else. Banigan v. 
Bard, 134 U. S. 291, 295, 10 Sup. Ct. 565, 33'L,. Ed. 932; Eaglesfield 
V. Londonderry, 4 Ch. Div. 693. 

The averments of the bill in respect to a conspiracy between the 
then officers of the company and the installment stockholders to de- 
prive the common stockholders of their power of control in order that 
they might be retained in office by the newly enfranchised stockholders 
has no foundation in fact and is utterly overthrown by the évidence. 
The officers and agents thus accused were themselves common stock- 
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holders, placed în office solely by the common stoçkholders. The 
ayerrnçnt an4 the fact that the installment stock présent and voting 
greàtly prepondetated over the common stock would be a fact of great 
significance if the common stock had been outvoted and deprived of 
contract rights against their will. Strangely enough, the common 
stoçkholders présent in person or by proxy voted with the installment 
stoçkholders for ail that was done, so that there is no ground for com- 
plaining of any oppressive action of the majority acting in their own 
interest. 

Although there is no allégation in the pleadings which questions 
the validity of the action taken in depriving the common stock of its 
power of control upon the ground that the notice of the business to be 
done did not include the action complained of or that complainants 
were not bound by the consent of their proxy to the action taken be- 
cause he had exceeded his authority, the case has been mainly staked 
upon thèse very questions. The by-laws provided that no business 
should be transacted at called meetings of stoçkholders except such 
as was included in the notice of the meeting. The original notice was 
for a meeting to be held on January lo, 1898. The notice then sent 
and received was in thèse words : 

"December 31, 1897. 

"Notice Is hereby glven that there will be a spécial meeting of the stocls- 
holders of the Oumberland Building Loan Association held at ita office In 
Chattanooga, Tennessee, on Monday, January 10, 1898, at 10 a. m., for the 
purpose of altering, amending, or repealing the constitution and by-laws as 
a majority of the stock shall détermine. A majority being necessary to such 
action, It Js Important that you be présent either in person or by proxy. Tne 
State treasurer has been Invited to attend. J. D. Roberts, Président 

"James Hayward, Secretary." 

A quorum not attending, the meeting was adjourned to January 17, 
1898, and notice of this was sent as follows : 

"January 10, 1898. 

"Notice Is hereby glven that the meeting of the stoçkholders. of the Oum- 
berland Building Loan Association called for January lOth has been ad- 
journed to January 17th, at 10 a. m., because a quorum of stock was not 
présent. The purpose of the meeting Is to so amend the by-laws as to protect 
the contraets and assets of the association, so that the rights of the borrow- 
Ing and perslstlng members shall not be endangered by paying out to wlth- 
drawlng members more than la eqnltably due them. This course is Impera- 
tlve, Is requested by the state treasurer, and meets the approval of the of- 
fleers of the association. If you cannot be jpresent in person, please flU out 
and return the enclosed proxy by return rnaU. 

"RespectfuUy yours, James Hayward, Secretary." 

Mrs. Synnott, the principal complainant and ownerpf 50 shares of 
the common stock, seems to hâve seiit no proxy for the meeting of 
January loth, but on receiving notice of the adjournment sent a proxy 
to Mr. Hayward, as follows: 

■ "I do hereby constitute and appoint James Hayward my true and lawful 
attorney for me and in my place and stead to cast the votes I am entitled 
to cast at the adjourned spécial meeting (or any adjournment thereof) of the 
stoçkholders of the Oumberland Building Loan Association to be held at 
Chattanooga, Tennessee, Monday, January 17, 1898; hereby ratitying and 
conflrmlng the acts of my said attorney hereunder. 

"Dated day of January, 1898. Mary D. Synnott 

"Wltness: T. W. Synnott.'^ 
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The contention now is that, although the notice of the business of 
the original meeting for January loth was wide enough to cover any 
kind of amendment of the constitution and by-Iaws, the notice of the 
adjourned meeting was restricted to a particular matter, which did 
not include any such action as that complained of, and that the au- 
thority of her proxy did not authorize him to vote her stock upon any 
other matter than the particular matter mentioned in the notice sent 
her of the adjourned meeting. 

"An adjourned meeting," says Mr. Cook, in the récent édition of 
his work upon Corporations, at section 6oi, "is but a continuation of 
the meeting which has been adjourned; and when that meeting was 
regularly called and convened, and duly adjourned, the shareholders 
may at the adjourned meeting consider and détermine any corporate 
business that might lawfully hâve been transacted at the original 
meeting." The notice of the adjournment was not necessary, but, 
being sent with notice of the particular business to be then donc, it has 
the effect of limiting that which might be lawfully done to the business 
thus noticed. But the notice of the business to be transacted at spé- 
cial meetings of the stockholders is a provision for the benefit of the 
stockholders, and may be waived and is waived by attendance and par- 
ticipation without objection. Cook, Corp. (4th Ed.) § 599 ; Trust Co. 
V. Condon, 14 C. C. A. 314, 6"] Fed. 84; Stebbins v. Merritt, 64 Mass. 
27; Richardson v. Railroad Co., 44 Vt. 613; Manufacturing Co. v. 
Me Alpin (C. C.) 5 Fed. 737; Chamberlin v. Railroad Co., 15 Ohio St. 
225. 

There was no limitation of the powers conferred in Mrs. Synnott's 
proxy. Her proxy attended the meeting, and in behalf of Mrs. Syn- 
nott, and himself and others represented by him, induced the very 
action of which she now complains by expressing the wish of the com- 
mon stockholders to surrender their advantages in considération of 
being relieved of their obligation to the ordinary shareholders. It 
has been held by the court of appeals for the Ninth circuit that any 
jrregularity in the proceedings or call for a meeting which could hâve 
been waived by the stockholder if personally présent could be waived 
by his proxy, and that such action wpuld be binding upon him. Bank 
V. Matthews, 29 C. C. A. 491, 85 Fed. 934. To the same effect is 
Cook, Corp. (4th Ed.) § 601. 

We deem it unnecessary to express any opinion as to the conclusive 
effect upon Mrs. Synnott of the action of Hayward in participating in 
the doing of business not included in the notice for the adjourned meet- 
ing, because we are of the opinion that, whether her agent could waive 
the sufficiency of the notice of the business undertaken at that meeting 
or not, nothing but the most active diligence in repudiating what was 
there done in her name and by her apparent consent can avoid the 
conséquences of ^ler agent's action. That action was had on January 
17, 1898. This bill was fîled May l, 1899. For more than a year no 
protest was made to the action of her agent, and, indeed, the bill filed 
contains no word of complaint that he had exceeded his authority or 
that the meeting had exceeded the notice or call made for it. 

An effort has been made to excuse Mrs. Synnott for her inaction by 
the daim that she did not know of the action taken at the January 
117 F.— 25 
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rneétîfig untîl shortly befbre her bill was filed. Mrs. Synnott does not 
tèstîf^ at ail. Her husband says he aCtéd for her in looking after her 
élfèbÈ He States that he câinnot say defihitely when he got the in- 
formatidtt as to what hâd been donc, but thinks it was sevéral months 
afterwards. Mr. Synnott was an old and expert building and loan 
man, and though he lived in another state it is hardly crédible to sup- 
pose that he long remàined in ignorance of so important and public 
an action as that afifecting this common stock. 

District Judge Clarki'in an opinion filed in the record, said, in re- 
spect to" this plea of igîiorance as an excuse for more than a year's 
delay in téîiudiating the action of the proxy representing the shares 
of complaînants, that: 

"Ùpon a careful examination of the record, I conclude, as a proposition of 
fact, that the several agreeïnents, made in the form of what Is called stock- 
holderS' meetings and by proxy, are shown by the welg'lit of the évidence to 
hâve been made -with the knowledge and consent of this complainant and 
oth^r holders of common stock. In holding that the évidence preponderates 
in favor îOJf the proposition that complainant and other stockholders hâve 
agrëed that a certain loss shonid be charged against the common stock, and 
flnally lliat the Installment and common stock should be put upon an equal 
basls, I hold the complainant and other stockholders to the duty of ascer- 
talnlng apfl knowing from time to tlme suçh facts as persons of reasonable 
caution apd prudence should know In glving reasonable attention to thelr 
buslûèss and property rights. I really hâve not the sllghtést doubt that at 
each stage of the proeéedings the complainant and other stockholders in fact 
nnderstpod perfectly well what was golng on, and just what Mr. Hayward 
was dolng on thelr behalf, and they are chargeable also with presumptlve 
knowledge of thèse (acts, as attention to their business would uecessarily 
hâve brought such knowledge to them." 

This accords with the view of this court as expressed in the opinion 
of Judge Severens, who, in speaking for the court in référence to the 
presumption of knowledge indulged in against a stockholder who com- 
plains of some corporate action afifecting his stock, said : 

"The évidence leaves the question whether the Gronewegs hâve not in fact 
known ail along the character of their stock; but we do not détermine how 
that was, for we are of opinion that with reasonable diligence they should 
hâve known it, and that It may be falrly imputed to them that they did 
know it." Balley v. Tillinghast, 40 CI 0. A. 93, 99 Ped. 801. 

It will not do to say that no change occurred in the attitude of the 
Company betweén that action and the filing of the bill. We may take 
notice that the shares in such companies are constantly changing 
hands, and new shares being issued at short periods, constituting 
new séries of stock. It may well be presumed that the élimination of 
the spécial powers of this common stock by the apparent consent of 
the stockholders would be an important factor in ail the future issues 
of new stock and sales of pld. Mrs. Synnott should hâve actively 
repudiated what was apparently donc fpr her. Until she did so every 
one had a right to suppose that she had agreed to permit her shares to 
stand upon a plane of equality with other prepaid shares of what is 
called installment stock, and to act upon that theory. Cook, Corp. 
(4tb Ed.) § 268; Kent v. Mining Co., 78 N. Y. 159. 

2. There is even less excuse for the delay of the other four appel- 
lants, ail of whom are shown by the évidence to bave been represented 
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at both stockholders' meetings by Mr. Hayward. They neither chal- 
lenge his right to represent them in their bill, nor in their évidence do 
they prove any departure from his authority. The averments in référ- 
ence to a conspiracy to destroy the exclusive power of the common 
stock, in respect to control, for the purpose of keeping in office the 
then officers and agents of the corporation, has no shadow of évidence 
upon which to stand. This failing, there is no averment of the bill 
challenging the presumptions of knowledge and notice of the meeting 
and of participation therein, which is indulged in the absence of such 
an averment and évidence supporting it. Cook, Corp. (4th Ed.) § 600. 

3. The insistence that the loss charged up to the common stock 
December 14, 1897, should be expunged, comes too late. That action, 
whether right or wrong, was the voluntary action of the common 
stockholders, every one of whom assented to it. Neither is there any 
material évidence that this consent viras induced by any misrepresenta- 
tions or deceit. The secretary of the company did express the opinion 
that the loss thus assumed would be soon made good out of the ac- 
cruing profits; but this was a mère opinion, — one for which there 
was some foundation, — for it appears that when this bill was filed the 
book value of the stock had advanced from 55 to 70 per cent, of par. 
Whether the loss so assumed was a real loss or an apparent loss, and 
whether it was a loss within the strict terms of the indemnity afïorded 
by the agreement of the common stockholders, is now of no import- 
ance. It was the construction put on their agreement by themselves, 
and the loss was one which they agreed to assume rather than hâve the 
State inspector lay before the whole of the stockholders a report show- 
ing in his judgment an impairment to the extent of $15,000. That im- 
pairment had been made good, and the common stock charged ofï to 
the extent of 45 per cent, of each share, more than a month before the 
second stockholders' meeting of January 17, 1898. That meeting 
dealt with the stock as it then stood, and complainants and ail others 
holding that stock then agreed to surrender their exclusive right of 
control on condition that they should stand no longer subject to make 
good impairments in the capital of the association. There is no 
ground upon which the agreement then made should be set aside or 
any part of the loss theretofore paid repaid. 

The decree of the court below must be affirmed. 



EAMES et al. v. MANLY et al. 

(Circuit Court of Appeals, Sixth Circuit August 15, 1902.) 

No. 1,012. 

Administbatrix— Sale of Propebtt — Sdttino Aside — Lâches. 

A bill to set aside a sale of property of an intestate's estate on the 
ground that the créditer who îjought it, being the légal adviser and 
confldential friend of the administratrix, who was his sister, fraudulently 
obtained possession of the intestate's books of account, and, by abusing 
the confidence of the administratrix, procured the allowance to himself 

^ 1. See Executors and Administra tors, vol. 22, Cent. Dig. § 1553. 
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of clalmB gieatly exceedlng wtat vras due him, •wIU be dismissed for 
lâches, not having been brought tlU 12 years after dlscovery of the 
fraud, and when such créditer was dead. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Thls Is a blU by some of the heirs at law and credltors of the estate of 
Lovett Eames to set aslde Baies of property belonging to the estate for the 
satisfaction of certain àlleged fraudulent claims against the deceased. Tue 
bill Is "bne of prodiglous length, coverlng 62 pages of the printed record. 
Lovett Eames dled Intestate, in Kalamazoo, Mich., in September, 1863, leav- 
Ing an estate, real and Personal, which the bill avers was of the value of 
about $50,000. ïhe défendant Mrs. Lucy C. Eames, mother of the com- 
plalnants, and widow of the intestate, qualifled as adminlstratrix. The de- 
ceased lëft survlving hlm six children, two of whom are the sole complain- 
ants. The bill, in substance, avers that one BUjah W. Morgan, brother of 
the adminlstratrix, preferred claims against the estate aggregating about 
$40,000,, and that only about $11,000 of this sum was justly due and owing; 
that to enforce payment of the claims so preferred and allovred the said 
Morgan had caused to be sold varions parcels of realty situated veithin the 
State of Michigan, as well as certain valuable patent rtghts and other ar- 
tiéles of ; personal property, and had purchased same at priées much below 
thelr value.. It is then, In substance, averred that said Elijah W. Morgan 
had subséquently conveyed the property so acqulred to hls wiî.e, Lucy W. 
S. Morgan, and to Franklin L. Parker, part to one and part to the othe^ 
for the fraudulent purpose of defeating hls credltors and the heirs and cred- 
ltors of said Lovett Eames. It is averred that E. "W. Morgan was the légal 
and confldential adviser of hls sister the adminlstratrix of the Eames estate; 
that before the burial of said Eame& he vlsited his sister, and obtained from 
her ail pf the business books, letters, and papers of the deceased, and carried 
them away, and has ever since concealed same from the adminlstratrix and 
ail othefs Interested in the Eames estate. Complainants charge that the 
object in securing the business papers of said Lovett Eames was to better 
enable hlm to cheat and defraud the estate by preferrlng expanded claims 
and securing fraudulent Judgments. It is also averred that the wife of E. 
W. Morgan, Mrs. Lucy Morgan, and Franklin Parker, both of whom ulti- 
mately obtained some of the property of the Eames estate through the 
Morgan Judgments and mortgages, were consplrators wlth B. W. Morgan in 
the scbeme to cheat and defraud the Eames estate. It is averred that Mrs. 
Eames placed entire confidence in her brother, E. W. Morgan, and intrusted 
hlm with the entire management of the administration, and that Morgan 
took advahtage of thls relation of trust and confidence to secure an allow- 
ance of claims aggregating about $40,000, where hls just claim was little 
more than $11,000. The statement as to how Morgan managed to perpetrate 
his frauds against the estate of Lovett Eames is somewhat vague. It does, 
however, appear that he presented certain claims at a hearing before the 
eommissloners appointed under the Michigan procédure In such cases, and 
that the commlssloner allowed clalms aggregating $11,639.62. Thls allow- 
ance was équivalent to a Judgment, and was of July 12, 1864. At the same 
date other claims were allowed to other persons aggregating over $10,000. 
The bill allèges that thèse claims so allowed other persons were valld and 
Just claims. One of them so allowed was in favor of the principal com- 
plalnant hereln, EUsha W. Eames, and was for $2,800. Two others were for 
small sums, aggregating $200, and are now claimed to be due to the other 
complainant, Wllfred Eames,. and furnish him his only status as a creditor. 
The claims thus allowed aiid now held by the two complainants are averred 
to be wholly due and unpaid. The only averment in respect to the fraudu- 
lent character of the claim allowed Elijah W. Morgan for $11,639.62 is that 
"a large amount of which claim was fraudulent and false." The only spéci- 
fication aftecting It is that "the claim was made out In the handwrlting of 
Lucy W. S. Morgan, one of the said consplrators heretofore mentioned, that 
one of the items in said fraudulent daim was certain notes to one D. A. Me- 
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Xalr for the amount of $6,500, but that in truth and In fact the amount due 
on said notes was only $3,250." Why this was so Is not stated. It is then 
charged that thereafter, on the 18th day of July, 1884, — six days after the 
flling of the former clalm, and six days after the time had elapsed for filing 
claims, and without any extension of time having been granted for filing 
clalms, — said Morgan filed "a false and fraudulent blll of some $28,000 
agalnst the estate," and same was allowed. Concemlng thls claim it is 
charged. In substance, that It consisted in part of items of money which 
had previously been charged and settled by notes inclnded in the former 
daim of July 12, 1864, and was also expanded by duplicating accounts, 
charging same sums under différent heads; that "drafts were charged one 
day, and when money was remitted to bank to meet the draft the same 
amount would be charged again"; that interest was charged contrary to an 
agreement that it should not be charged; "that the entlre bill of $28,000 
was not only barred by expiration of time llmlt, but It was wholly a fraudu- 
lent claim, made up and concocted by Morgan and wife." It Is then averred 
"that ail of said accounts presented by said Blijah W. Morgan, except some- 
thing over $11,000, secured by mortgages as aforesaid, were wholly unsup- 
ported by any proof, and were passed upon and allowed on the unsupported 
statements of said Morgan. That in presenting the same for allowance he 
was acting as the attorney and confldential adviser for and in the place 
of said administratrix, he as such having the charge of the whole of the 
affairs of said estate." 

From the elaborate and somewhat vague averments of the bill we gather 
that Morgan held a mortgage, which included much, if not ail, of the realty 
of the Eames estate in Mlchigan, and that same was given to secure the 
honest llability of about $11,000 due to him. It also appears, though dlmly, 
that Eames and wife, as far baclc as 1859, joined In conveying, by deed, a 
certain property linown in the record as the 'Kalamazoo Machine Shop Prop- 
erty,' to said E. W. Morgan. It is averred that in fact this deed was a mort- 
gage, and that a defeasanee was executed by Morgan, of which complain- 
ants say they are ready to produce a dupUcate copy, though oddly enough 
they failed to file same with their bill. It appears that in due course Mrs. 
Eames flled her pétition in the probate court of Kalamazoo county, Mich., 
and obtained leave to sell both the real and personal property of the estate, 
inclnding the Kalamazoo shop property. In accordance wlth the authority 
so obtained, she did, in August and September, 1864, expose to sale and sell 
certain parcels of land In Van Buren county, Mlch., and the said shop prop- 
erty at Kalamazoo, and that ail of same was bid ofC by said Morgan, The 
proceedings under which sales were made, the report of sale and confirma- 
tion are averred to bave been made "in due form of law, and according to 
the statutes of the state of Michigan." In accordance wlth the direction of 
the court and the sale made by her, as aforesaid, Mrs. Eames, as adminis- 
tratrix, Is said to hâve made her deed to said Morgan conveying to hlm the 
right, tltle, and interest of the Eames estate In the said shop property, which 
deed bears date December 24, 1864. The priée paid for same was $8,100, a 
crédit for that being plaeed on the mortgage which Morgan claimed to hâve 
thereon. The shop property was subsequently conveyed by Morgan to his 
wife, who Is charged with knowledge of the fraud practiced upon the estate, 
and with active participation in the fraud. For the purposes now in vIew 
we need not follow the other parcels of property, for, if the défense of lâches 
applles to the case we bave stated, it will apply to the relief sought in re- 
spect of every other détail of the case. The défendants to the bill are Mrs. 
Lucy 0. Eames, administratrix of Lovett Eames, C. H. Manley, administrator 
of E. W. Morgan, O. C. Johnson, executor of Mrs. Lucy W. S. Morgan, and 
Mrs. Lucy D. S. Pariier, Indivldually and as executrix of Franklin Parker. 
The court below sustained a demurrer for lâches, and dismissed the blll, 
without passing upon other grounds of demurrer. From this deeree the 
complainants hâve appealed. 

Claude S. Carney, for appellants. 

Dallas Boudeman (Bowen, Douglas & Whiting, of counsel), for ap- 
pellees. 
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Before LURTQN and DAY, Circuit Judges, and SWAN, District 
Judge. 

LURTON, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The theory of the bill is that E. W. Morgan fraudulently possessed 
himself of the books, letters, and papers of the deceased, Lovett 
Eames, and thus deprived the administratrix of the means to resist or 
défend against his claims; and that he obtained possession of thèse 
books, letters, and papers as the légal adviser and confidential agent 
of his sister, who was the représentative of the estate ; and abused her 
confidence by procuring in his own favor the allowance of claims for 
an amount greatly larger than the sums j'ustly due him. The further 
idea of the draftsman of the bill seems to be that as heirs and creditors 
they had and hâve some kind of a lien upon the property of the estate 
which was acquired by E. W. Morgan in satisfaction of his fraudulent 
claims, and hâve a right to recover said property from said Morgan and 
those to whom he conveyed it with notice of his fraud, and to hold the 
estate of said Morgan and his co-conspirators liable for the value of ail 
moneys and properties which came into the possession of either of 
them' which properly constituted assets of the Eames estate. They 
specifically seek to hâve the deed made in 1859 by Lovett Eames and 
his wife to said Morgan for the machine shop and homestead held to 
be only a mortgage, and to hâve a full accounting with said Morgan. 

Assuming, as we must, for the purposes of this case, the truth of the 
averments of the bill, it is very clear that no case of an express trust 
such as arises out of contract is charged. However false the claims 
may hâve been which were preferred by Morgan against the Eames 
estate, and however iniquitous his conduct in conceahng the letters, 
papers, and books of the deceased from the administratrix or heirs 
or creditors of the deceased, it is very clear that in presenting claims 
against the estate for himself he was acting adversely to the estate, and 
in his own interest. It is also évident that in acquiring property of 
the estate at a sale held to satisfy his claims, whether his claims were 
secured by mortgages or not, he was acting adversely to the estate, and 
acquiring whatever he did acquire for himself, and not for the estate. 
The trust relation, if any, hère was or is in respect to the property of 
the estate acquired by him under the sales attacked, was one imposed 
upon his conscience by opération of légal principles, and was not one 
of that class of trusts called express. Hughes v. Brown, 88 Tenn. 
578, 589, 13 S. W. 286, 8 L. R. A. 480. Time, therefore, runs against 
such a trust, for the open attitude of the persons against whom the 
trust is implied is adverse to those defrauded. In view of the alléga- 
tions of the bill that Morgan was the légal and confidential adviser of 
his sister as administratrix, and that she throughout submitted her 
entire conduct to his advice, and that she had no knowledge of any 
défense to his claims, and that both she and the complainants believed 
his repeated assurances of the correctness and justice of his claims, it 
may be conceded that until the discovery of the fraud so practiced by 
him mère lapse of time would not defeat an application to a court of 
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equîty to brîng him to an account, and compel a dîsgorgement of the 
gains so fraudulently acquired. 

Thèse daims were allowed by the local tribunal in 1864. This bill 
was not filed until 2>^ years had elapsed. In the meantime ail of the 
persons whose conduct is impeached hâve long since died. Why this 
delay? The propriety of examining such papers and books in référ- 
ence to any claims, especially one so large as that presented by E. W. 
Morgan, could not but hâve occurred to the administratrix and to the 
complainants as creditors and distributees. When did they learn that 
E. W. Morgan had possession of thèse papers? The inference from 
the rather vague averments of the bill is that this was known from 
the beginning, and that no one questioned his custody. Certainly 
there is no averment of a récent discovery that thèse papers were in 
his custody, or of any efïort to obtain them prior to the insanity of said 
Morgan in 1885. The bill admits the discovery of the alleged fraud- 
talent character of the claims allowed Morgan in 1889, and that two 
years before that "they began to suspect the fraud set forth in the 
bill." This distinction between the suspicion of the fraud and its 
actual discovery two years later is important. Twelve years aîter the 
discovery that the claims of E. W. Morgan against the estate had been 
fraudulently inflated from $11,000 to $40,000, the complainants file this 
bill to bring him to account for the fraud thus perpetrated, and to re- 
cover the property of the estate which had been acquired by him in 
satisfaction of his fraudulent claims. Assuming that a right of action 
under such circumstances exists in favor of creditors and heirs, and 
that they may sue without showing the complicity of the personal rep- 
résentative of the estate, or her refusai to bring the suit, how long 
may such creditors and heirs or distributees wait before instituting a 
proceeding after discovering the fraud? There is a vague effort to 
explain the delay in bringing the présent suit by indefinite référence 
to certain former proceedings in varions courts between 1890 and the 
filing of the présent suit, having as an object the recovery of the books, 
letters, and business papers of Lovett Eames from the guardian or 
administrator of E. W. Morgan. If those books, papers, and letters 
were essential to a discovery of the truth of the case against E. W. 
Morgan or his estate, and the évidence afforded by them was compé- 
tent in a suit between his estate and that of Lovett Eames, or those 
representing it, nothing was easier than to hâve obtained their produc- 
tion. In Eames v. Manley, 121 Mich. 308, 80 N. W. 15, which is one 
of the proceedings referred to by the bill of complainants as instituted 
against the E. W. Morgan estate prior to the présent suit, the suit was 
by Mrs. Lucy C. Eames, as administratrix of Lovett Eames, to set 
aside for fraud the sales of the Lovett Eames lands, etc. The bill 
was demurred to for lâches. One of the excuses for the delay was 
that "she did not hâve the possession of the books and papers neces- 
sary to advise her of the situation." To this the suprême court of 
Michigan replied: "The probate court, upon her pétition, had abun- 
dant authority to require the discovery of any and ail books and papers 
belonging to the estate." 2 How. Ann. St. § 5876 ; Perrin v. Calhoun 
Probate Judge, 49 Mich. 342, 13 N. W. 767; Manly v. Washtenaw 
Probate Judge, 99 Mich. 441, 58 N. W. 367. Aside from the power of 
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the probate court to compel the production oî papers and books be- 
longing to the estate upon proper application, the power of a court of 
equity to compel the production of such papers in aid of a discovery 
cannot be questioned. The judicial and semijudicial proceedings re- 
ferred to do not show any proper diligence in the pursuit of the rights 
of thèse complainants,— rights which must hâve existed just as 
effectually 12 years ago as upon the day they filed this bill. They 
hâve waited until every one of the parties capable of explaining the 
transaction attacked has died. There is no security that the truth of 
the matter can now be satisfactorily discovered. On their own show- 
ing complainants hâve made no discovery in relation to the inflated 
character of the Morgan claims since the suit of 1889, when it was 
shown by évidence then filed that there had been some stuffing of his 
daims. The évidence then discovered has ail this time been open 
to them, as well as the undoubted right to compel the production of 
the books and papers belonging to the estate of Lovett Eames. So 
far as the bill seeks to hâve the deed of 1859 by Lovett Eames and 
wife to E. W. Morgan for the machine shop property declared a mort- 
gage, it is defective in many particulars. It does not appear that 
its true character as a mortgage has ever been disputed. On the 
contrary, we infer from the rather indefinite averment of the bill that 
E. W. Morgan enforced it as a mortgage, and that the interest of the 
estate, subject to his claim as a mortgagee thereunder, was regularly 
sold by the administratrix under the power granted her by the Kala- 
mazoo probate court. However this may be, the bill shows that the 
complainants knew of the defeasance when or about the time the prop- 
erty was sold, and acquired by E. W. Morgan, and that they hâve ever 
since had a copy of the defeasance in their possession. The demand is 
a remarkably stale one, and no reasonable excuse is shown for the long 
delay in bringing this suit. The opinion of this court in Lant v. Man- 
ley, "21 C, C. A. 457, 75 Fed. 627, affords no excuse for the delay of this 
proceeding. Lant was a judgment creditor, and had levied on prop- 
erty of E. W. Morgan during the life of the latter. The bill was to 
reach property fraudulently conveyed, in aid of his exécution. His 
efforts to discover the fraud were shown to hâve been constant, and his 
bill filed so soon as the discovery was made. 

Assuming that complainants hâve been guilty of no fault or négli- 
gence in coming to the knowledge of the alleged fraud practiced upon 
the estate of their father, they fail to show any such diligence since 
their alleged discovery as is due under such circumstances. We say 
nothing of the failure to make averments in respect to the diligence of 
the administratrix in coming to a knowledge of the fraud, or of the 
privity which must exist between her and the complainants. We put 
our judgment upon the fact that the complainants came to the knowl- 
edge of the alleged fraud 12 years before filing this bill, and that dur- 
ing ail that time there existed no impediment to the filing of this suit. 
The suits they instituted or caused to be instituted by the adminis- 
tratrix, if they do not operate as a bar to the présent suit, are, as 
stated in the pleadings, wholly insufificient as an excuse for so great a 
delay. The circumstances were such as to demand diligence in the 
assertion of any right which the complainants had to open up thèse 
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ancîent transactions after leaming of the fraud. Equity wîll not 
aid a slothful suitor to reopen so stale a matter, especially when the 
opposite parties are dead, and unable to give their explanation of the 
transaction. 

The decree dismissing the bill for lâches is afïirmed. 



FLETOHER et al. v. McARTHUR et al. 

(Circuit Court of Appeals, Slxth Circuit July 8, 1002.) 

No. 1,010. 
L EqtJiTT— Lâches. 

By Act June 2, 1858, congress authorized the Issuance of certlflcates 
to holders of deferred land claims confirmed under the treaty of cession 
of Loulsiana, whlch shouM be receivable at any land office of the TJnited 
States in payment for lands. A holder of such a claim, who had never 
applied for or obtained a certificate thereon, dled in 1862, domiciled in 
Mississippi, and his will was there probated, by whlch he devised ail 
hls property to hls children, one of the complainants and the father of 
the other complainants. Subsequently, wlthout the knowledge of the 
devisees, proceedlngs were Instituted In Loulsiana for the settlement 
of decedent's succession, in whlch hls land claim was sold, and the pur- 
. chaser, through whom défendants claim, obtained a certificate thereon, 
•whlcll was located on the lands in controversy. Held, that complainants 
were not chargeable wlth notice of the proceedlngs in Loulsiana, nor 
barred by lâches from asserting their rights against défendants, wher© 
suit for that purpose was Instituted within two years after they first 
learned of the existence of any adverse claim. 

Si Bamb — Implied Tkust— MKAsnaB of Tbustek's Liabimtt. 

In such case, however, défendants were not chargeable wlth an ex- 
press trust In favor of complainants, but wlth a trust implied by equity, 
and complainants were entitled to recover only the value of the scrlp, 
wlth Interest from the time of its location, and not the land Into whlch 
the same had been converted. 
8. Attornbt and Client— Contracts for Compensation — Vamditt. 

Under the law of Michigan, an agreement that attorneys shall recelre 
a share of the recovery in payment for their services Is lawful. 
4. Trusts — Suit to Enpoboe — Défenses. 

In a suit to recover lands alleged to be held In trust for complainants, 
défendants cannot plead as a défense a deed executed by complainanta 
to a third person, describing other lands, upon an allégation that It was 
intended to convey the lands In suit 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Levi L. Barbour and Dwight C. Rexford, for appellants. 
James T. Keena and Clarence A. Lightner (Henry M. DufReld, of 
counsel), for appellees. 

Before SEVERENS, Circuit Judge, and WANTY and COCH- 
RAN, District Judges. 

SEVERENS, Circuit Judge. This case was before this court on 
a former occasion upon an appeal from a decree sustaining a demurrer 

f 3. See Attomey and Client, vol. 5, Cent Dlg. S 851; Champerty and 
Maintenance, voL 9, Cent Dlg. §? 24, 25, 26. 
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and dismissing the bîU. 37 U. S. App. 6g, 15 C. C. A. 224, 68 Fed. 
65. Thiosè reports may be referred to for facts not repeated in our 
présent décision. For reasons stated in the opinion then filed, we re- 
versed the decree of the court below, and remanded the case to that 
court, with direction to permit the défendants to answer, if they should 
elect to do so. The défendant Wellington R. Burt did not answer, 
and the bill was taken as confessed as to him. The other défendants 
answered, admitting those allégations of fact upon which their own 
claim of title rests, but denying knowledge in respect to the domicile 
of John Fletcher (under whom both parties claim) being in Mississippi 
at the time of his death, the making of his will, the probate thereof, 
and the settlement of his estate in the probate court for Adams 
county. Miss., as alleged in the bill. Their answer avers that at 
the time of their purchase of the Louisiana land scrip certificates 
referred to in the bill they had no notice of any defect in the 
claim of title thereto, or that complainants had any rights or interest 
in said certificates. It is further alleged that John Fletcher, and the 
complainants claiming under him, knew, or had good reason to know, 
or ought to hâve known, ever since 1837, of the existence of the 
claim upon which said certificates rest, and, having failed to assert 
such claim until the filing of this bill, they hâve been guilty of lâches 
which should predude the relief they seek. Another allégation is that 
the suit isi being prosecuted under a champertous agreement between 
the complainants and their counsel. The complainants filed a replica- 
tion. 

Proof of the Mississippi domicile of John Fletcher, his death at 
Natchez, Adams county, in 1862, and that the complainants are his 
deviseeS, or heirs of devîsees, was made by the testimony of Jane Vir- 
ginia Fletcher, one of said devisees, who also testified that, although 
she had previously known that John Fletcher, her father, had land 
claims, she had no notice that any one claimed adversely until the 
spring of 1889, when she was informed by Senator Foster, of Louisi- 
ana, of the fact, wbereupon she immediately put the matter in the 
hands of her lawyers. The other devisee of John Fletcher was John 
Fletcher, Jr., who died a few years after the father, leaving the other 
complainants, who were then young children, his heirs. Proof was 
also made of the will of John Fletcher and its probate in Mississippi. 
By the will ail the testator's property was devised to John Fletcher, 
Jr., and Jane Virginia Fletcher. This bill was filed September 3, 
1891. The défendants proved that the complainants gave a power of 
attorney to their counsel to prosecute their interests in the claim of 
John Fletcher, Sr. ; the expenses to be borne by the complainants and 
the recovery to be shared equally between the clients and their coun- 
sel. They also proved two deeds from complainants to Robert B. 
Lines of one undivided half of lands located under said claim in the 
States of Kansas and Minnesota, and under objection gave évidence 
tending to show that by "Minnesota" was intended "Michigan." Up- 
on thosè pleadiiigs and proofs the circuit court dismissed the bill. 
The learned jUidge who presided did not file an opinion, and the decree 
does not disclose the grounds upon which it was founded. The only 
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questions not passed upon when the case was hère before are tlie fol- 
lowing :' 

1. It is said that the complainants and their devisor hâve been guilty 
of such lâches as should require a court of equity to deny relief at 
this late day, and the lâches is charged to hâve existed ail along from 
1858, when John Fletcher, it is said, was charged with notice of tlae act 
of congress confirming his claim. But the duty of diHgence is_ not 
imposed upon one who has no notice that another is denying his right. 
It is wholly inadmissible to impute lâches in not watching for un- 
suspected fraud and marauding in a foreign staté or country having no 
dominion of the subject-matter. In a similar case, Hodge v. Palms, 
37 U. S. App. 61, 15 C. C. A. 220, 68 Fed. 6i, decided at the same time 
with this when it was hère before, we said, in référence to a like con- 
tention to that now made : 

"The complainants were the owners of this clalm. ïhey, and those from 
whom they derlved title, were the owners of this elaim by purchase from the 
original owner. There was no reason why they should watch the proceed- 
ings in the parish courts of Louisiana to see what might be donc with respect 
to the succession of Antonio Vaca; and nothing that was done by the de- 
fendants, and those through whom they claim title, so far as we can flnd, 
was anything of which the complainants were required to take notice, and 
of which they would be likely to hâve any notice In fact. So far as they 
knew, no entry upon their rights was impendlng or threatened, and we are 
unable to see that the défendants bave any right to say that the complainants 
should hâve moved earlier to prevent that which the complainants had not 
the least reason to suspect." 

It is not shown that any notice of the mischief which was going for- 
ward was known to the rightful owners, and certainly the latter owed 
no duty to those who were engaged in it. It appears that notice of it 
was acquired by one of the devisees in the spring of 1889. The matter 
was at once placed in the hands of attomeys, and suit was begun Sep- 
tember 3, 1891. It is not shown that the position of the défendants 
was changed in the meantime. In our opinion, there is no sufiîcient 
ground for this défense of lâches. The lapse of time was less than a 
year and a half, and the means of proof widely scattered. 

2. But it is further said that, assuming the facts and law to be as 
we hold, the measure of the relief to be awarded is not the land itself, 
into which the scrip has been converted by the skill and industry of 
the défendants, but the value of that which they converted; and we 
think this contention is well founded. If this were a case where the 
défendants were chargeable with an express trust in respect to thèse 
certificates, the donor of the trust might be able to follow them into 
whatsoever form they might be converted by his trustée. The doc- 
trine under which this would resuit rests upon the relation of agency 
toward the owner, and the rule is that ail that the agent profits by his 
act belongs to the owner. But in the présent case the défendants did 
not hold such relation to the complainants, and the ground for pursu- 
ing the property converted fails. The défendants held the certificates 
upon a trust implied by equity, and the complainants are not entitled 
to the benefit of the services and judgment of the défendants in select- 
ing the lands upon which the certificates should be located. 

By the law of Michigan the agreement that counsel should receive 
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haU of the recovçry was permissible. Comp. Uaws Mich. § 11,254; 
Wildey v. Crâne, 63 Mich. 724, 30 N. W. 327. The deeds of lands de- 
scribed as being in Kansas and Minnesota do not affect the présent 
suit. If by those described as being în Minnesota were meant thèse 
lands in Michigan, it might give ground for a suit to reform the deed ; 
but, as thèse défendants were not concerned with that matter, it could 
only properly be done by an independent bill. In such circumstances, 
the grantee in that deed would not be a proper, certainly not a neces- 
sary, party to this suit. 

We think the equity of the case is that the défendants should be held 
for the value of the scrip which they obtained, and which was the prop- 
erty of the complainants. This was substantially $1.25 per acre for 
the number of the acres specified therein. The défendants should also 
be charged with interest on that sum from the date when they used 
it în locating the land. The record contains the materials upon which 
the resuît can be computed. 

The decree of the circuit court will be reversed, and the cause re- 
manded, with directions to enter a decree in conformity with this 
opinion. The complainants will recover costs in the court below and 
in this court. < 



HODGE et al. v. PALMS et al. 

(Circuit Court of Appeals, Slxth Circuit. July 8, 1902.) 

No. 1,011. 

1. Evidence— Prooï of Instruments— Copt of Record. 

A dUly authenticated copy of the record of an act of sale from the 
records of a parlsh In Loulsiana, where such acts are authorized to be 
recorded by the laws of the state, Is admissible to prove title under such 
sale, whare it is made to appear that the original act bas been lest. 

9L Samb— Authenticated Act op Sale. 

By Civ. Gode La. art 2268, an authentic copy of an act of sale, made 
by the notary before •whom such act was executed, is made évidence to 
prove such sale, equaUy with the original act; and where such copy is 
more than 60 years old, and la further authenticated by the certiflcate 
of reglstration by the parlsh reeorder of nearly contemporaneous date, it 
is admissible tn évidence under the common law as an anclent deed. 

8. Same— Anctent Deeds. 

Proof of possession of the subjec* of the grant is not indispensable 
to render an Instrument admissible as an ancient deed, where there is 
nothing to excite suspicion as to Its genuineness, and contemporaneous 
officiai acts confirm the presumption of its authenticity. 

4. Public Lands— Louisiana Land Claims — Rights of Owneb on Pailure 
OP Location. 

Act June 2, 1858, authorizlng the issuance of certiflcates or scrip to 
holders of def erred land Claims conflnned under the treaty of cession of 
Loulsiana, whleh should be receivable In payment for land by the land 
department of the United States Inured to the beneflt of a grantee of 
land prevlously located under such a daim, where such location failed 
or became Iheffectual by réason of some prier grant or location. 

6, Equitt — Lâches. 

Where the rlghtful owners of a Loulsiana land clalm, on learning of 
an adverse claim theretoby others who had obtained certiflcates thereon, 

T 8. See Evidence, vol. 20, Cent Dlg. {$ 1616, 1617. 
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at once notlfled such claimants of their Intention to assert their rights, 
they were net chargeable wlth lâches for a delay In bringing suit durlng 
the time that both parties were endeavoring to obtaln an adjustment 
of their confllctlng clàlms by the land department 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Levi L. Barbour and Dwight C. Rexford (Geo. Lines, of counsel), 
for appellants. 

James T. Keena and Clarence Lightner (Henry M. Drummond, 
of counsel), for appellee. 

Before SEVERENS, Circuit Judge, and WANTY and COCH- 
RAN, District Judges. 

SEVERENS, Circuit Judge. This case, in respect to some of the 
principal questions involved, is like that of Fletcher v. McArthur (No. 
i,oio, just decided) 117 Fed. 393, and the two cases were argued to- 
gether. This case, also, was hère on a previous occasion on appeal 
from a decree sustaining a demurrer to the bill. The decree was re- 
versed, and the cause remanded, with a direction to permit the défend- 
ants to answer if they should so elect. 37 U. S. App. 61, 15 C. C. A. 
220, 68 Fed. 61. Référence is made to those reports for facts not 
herein recited. The défendants answered, setting up several défenses. 
Those relied upon hère will be presently stated. Proofs were taken, 
the cause was again brought on for hearing, and the bill was dismissed. 
The grounds of the dismissal are not disclosed by the record, The 
questions involved, which were not disposed of on the former hearing 
and hâve now been argued, are three in number, and thèse we are now 
to détermine. 

I. It is contended that the complainants hâve not shown title to the 
land certifîcates in question, which they claim to hâve derived from 
Antonio Vaca. The dévolution of that title which they hâve shown, 
and upon which they rely, is as f ollows : First, an act of sale from 
Vaca to one Adams ; second, an act of sale from Adams to Mellen 
and Farnam ; third, an act of sale from Mellen atid Farnam to Allen ; 
fourth, an act of sale from Allen to Andrew Hodge, Jr. ; and, fifth, the 
acquisition of his title by complainants, in part by devise and in part 
by purchase from other devisees. 

First. To prove the conveyance from Vaca to Adams, the complain- 
ants gave in évidence a copy of an act of sale by Vaca to Adams from 
the records of the parisb of East Carroll, La., duly certified under the 
act of congress in that behalf. In connection therewith évidence was 
given tending to show that the original record of the notary, before 
whom the act of sale was made, was not to be found in the office of 
the custodian of notarial records, or at any place where it might hâve 
been, and had probably been lost. Civ. Code La. art. 2252, provides 
that : 

"The acts of notariés, when deposlted in the office of the parish recorder, 
shall form part of the archives of his office and shall be immedlately recorded 
by him." 

And by article 2267 it is further provided that : 
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"It shall be the duty of the recorder, or other offlcer having charge thereof, 
to gt-ànt copies of.the drîglnàl acts teposited with them, under thelr signa- 
tàies and seâls of ofHcè., When the orlgiUal acts are authentie, such copies 
shall be consldered légal évidence of ttielr contents." 

Ôy the civil law, in force in Louisiana, the common mode of making 
such conveyances was by "an act of sale," so called, done before a 
notary, who wrote downiih a record kèpt by him the agreement of the 
parties as stated by them, which was then signed by the parties and at- 
tested by witnesses. The record remained with him, but upon request 
he gave out authenticated copies thereof to the parties, which by article 
2268 ofi the Code "make proof of what is contained in the originals." 
Upon request, also, the notary delivers the record of the act of sale to 
the parish recorder to be recorded in his office. It appears that the 
not^ry's record of the act of sa.le in question was lost, but a proper 
record of it was in ^he recprder's office; and the copy thereof, duly 
certified, Jjy him and further authenticated as required by the act of 
congress, w^s admissible, 

Second, To prove the conveyance from Adams to Mellen and Far- 
nam, thé complainants put in évidence the notarial or authentie copy 
of an act of sale from the former to the latter, and the certifîcate of 
registration by the parish recorder, By the law of Louisiana, as al- 
ready stated, this authentie copy of the notary makes proof of what is 
contained in the original, It is not a mère copy, but it is a "duplicate 
original,- and is per se évidence of the grant. Mitchel v. U. S., 9 Pet. 
7iij 9 L. Ed. 283, 732; McPhaul v. Lapslej', 20 Wall. 264, 22 L. Ed. 

344- 

Third. The same proof was made of the conveyance from Mellen 
and Farnam to Allen, ànd^ 

Fourth» Of the conveyance from Allen to Andrew Hodge, Jr. 

Thèse conveyances were made more than 60 years before they were 
^ven in évidence, and were accompanied by other officiai certificatesi 
of registration of hearly contemporaneous date, further tending to 
prove their genuinehess and authenticity. They were severally ob- 
jected to by counsel for défendants "as incompétent, irrelevant, and 
not sufHciently proven, ànd not admissible in évidence as a copy." 
There is no statute in Michigan governing their admissibility. We 
think the objection was not well taken. Those which were not proven 
under the act of congress (Rev. St. §906) were admissible at the com- 
mon law as ancient deeds. True, there was no proof of possession of 
the subject 6f the grant, but there is évidence of , contemporaneous 
officiai àcts which satisfies us that the instruments are genuine; and 
proof of possession, which some of,,the authorities indicate should be 
required as a condition to the admission of ancient records and docu- 
ments without further proof, is required solely to fortify and give crédit 
to the instruments when offered in évidence. Upon the question 
whether confirmatory proof of acts of possession should be required at 
ail, where there is nothing to excite suspicion of the genuineness of the 
instrument, the cases,; are. sottèwliâlconfliçting. Greenleaf in his 
work on Evidence (volume l, §§ 21, 144), states that the weight of 
opinion is that proof of acts of possession is not necessary. 

Further évidence wâs bfïéred tending to prove the acquisition of the 



HODGE V. PALMS. 399 

title of Andrew Hodge, Jr., by the complaînants, upon which no ques- 
tion arises. The deed from Allen to Andrew Hodge, Jr., purported 
to be executed under a power of attorney. The autbority of the attor- 
ney is supported by the same presumption as that which supports the 
deed. The several conveyances above referred to were of land which 
purported to hâve been located. The plain inference is that the location 
turned out to be inefifectual by reason of some prior grant or location. 
The government has recognized the fact that the location was null, 
and that the claim remained unsatisfîed, and, indeed, the défendants' 
position rests upon that fact. Vaca's deed recites that the land was 
located under his claim, and we think, the location failing, his grantee 
acquired his equity to the relocation thereof, and that the act of con- 
gress of 1858 inured to the benefît of such grantee. 

2. It is charged that the complainants hâve been guilty of lâches. 
There is proof that notice of the adverse proceedings of défendants 
was brought to the complainants in 1881. They notified the défend- 
ants of their claim at that time, and the défendants, who had acquired 
the certifîcates and located them, were informed by the complainants 
that they should press their claim; For several years the parties co- 
operated in an endeavor to obtain some ruling of the land department 
which should efFect an arrangement whereby the conflicting claims of 
the parties might be adjusted. The complainants opposed the issue 
of the patents to the défendants without such adjustment. The contro- 
versy was pending in the land department for several years, but the 
patents were at length issued to the défendants during the years 1888 
to 1891, whereupon the complainants again gave notice that they 
should stand upon their claim, and five months after the date of the 
last patent they filed their bill. The défendants had prompt notice 
that the complainants asserted their right to thèse certificates in 1881, 
when the discovery of the fraud in their procuration was made by 
complainants. For the reason stated in Fletcher v. McArthur, above 
referred to, there was no lâches previous to that time attributable to 
the complainants or those under whoni they dérive title. Nor can the 
lapse of time occurring through the effort to adjust the controversy 
by the proceedings in the land office be any just ground for the imputa- 
tion of lâches. The défendants had no reason to suppose that the 
complainants intended to waive their claim in case that method of ad- 
justment should fail. The suit was commenced within a short time 
after those proceedings failed and patents were issued to the défend- 
ants; 

, 3. With respect to the kind and manner of relief to which the com- 
plainants are entitled, we think the case stands in substahtially the 
same predicament as that pf Fletcher v. McArthur, and that for the 
reason stated ip. the opinion in that case the dccree for the complain- 
ants should be for the value of the certificates acquired by the défend- 
ants at the date of their location by them; that is to say, $1.25 per 
acre of the land called for by the certificates, with interest from the 
date of such location. 

The decree will be reversed, and the cause remanded, with a direc- 
tion to enter a decree in conformity with this opinion. The complain- 
ants will recover the costs in the court below and in this court. 
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KBTSER T. liOWEIJJ. 

(Circuit Court o£;AppeaIs, Elghth Circuit August 25, 1902.) 

No. 1,737. 

1. CONBTITBTTOîfAL QUESTION— JnRISDIOTIOIf OF ClRCUtT COUET DP APPEALS. 

The circuit court o( appeals has Juriadicdon to revlew and to flnally 
deterpilne whether or pot a state statute Is obnoxious to the constitu- 
tion, of the United Statîes in a case In whlch the jurlsdiction of the cir- 
Ctilt court origlnàUy attaches solely by reason of diverse citizenship, 
and the constltutlonal question subsequently arises. 

S. CoHSTittJTiôNAL Law^Judgment— Pull Faith and Crédit-^ Limitations 
Statutb. 

A statute of a state (Act April 6, 1899; Sess. Laws Oolo. 1899, c. 113), 
whlch by Its tenus bars the maintenance of an action In that state 
agalnst Its résidents upon a Judgment of a court of another state, 
whlch was foun^ed on a; cause of action that was barred in the former, 
but was bot barred In the latter state, when the action In which the 
jndgment was rendered was commenced, does not give full faith and 
crédit to thé records and Judlclal proceedlngs of the latter state, is 
obnoxious to article 4, g 1, of the national constitution, and to Act 
Oong, May 26. 1790 (1 Stat 122, c. 11; Rev. St i 905), and Is without 
force and vold. 

8. Samb. , •., , ■ 

The States may enact limitation laws whlch accord and Umit reason- 
able tlmés for the commencement of actions upon judgments of courts 
of other states. But they may not bar ail actions upon such judg- 
ments trithln thelr borders, and thereby render them without bénéficiai 
force or effect. 

4 Statutes of Limitations— Tiïib an BsSbntial Attribute. 

The essentlal atttlbute of a statute of limitations Is that It accords 
and llmlts a , reasonable tlme wlthln whlch an action may be brought 
upon the causes of action whlch it affecta. A statute whlch allows no 
tlme, but absolutely bars the causes of action, Is not a statute of limita- 
tions. 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Thls writ of error was sued ont to reversé a judgment In favor of the 
défendant upon a dlrected verdict founded upon the following undlsputed 
facts: On ïTebruary 5, 1885, the plaintlff, Aaron Keyser, recovered a judg- 
ment agalnst t|be défendant, : John W. Lowell, in a court of gênerai jurlsdic- 
tion of the terrltory of TJtah. in the year 1884 or 1;he year 1GS5 the dé- 
fendant, John W. Lowell, who had theretQfore been a résident of Utah, re- 
moved to, ànd' beeàme and has ever slnce been a citizen and résident of, 
the state of Colorado. On January 18, 1901, the plaintlff commenced au 
action in a çotirt ffif général' Jurifidictlon of the state of Utah agalnst the dé- 
fendant upon the judgment of Februftry 6, 1885. The summons was per>- 
senally served on thé défendant, and he appeared generally In that action. 
Théreupon, and on March 2, 1901, a JUdèment was rendered by the court 
of tlie state of Utah In fàvor of tiie plaintlff and agalnst the défendant for 
the sum of $9,052.61 and costs. On January 18, 1901, when the action was 
commenced wbj,ch resulted In thls judgment, the cause of action upon the 
jù<îënjèht of B^ehniary 5, ISÇS, was barred in the state of Colorado by its 
gênerai statute ot limitations, whlch limlts the time wlthin whlch such 
an action may be brought to six years from the accrual of the cause of ac- 

f 1. Jurisdicticin of circuit court of appeals, see notes to Lan Ow Bew v. 
U^ S., 1 0. C. A. 6; Emigration Co. v. Gallegos, 32 C. C. A. 475. 
Î3. See Jud'gihent, vol. 30, Cent Dig. i§ 1444, 1756, 1766, 
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tion. On May SI, 1901, the plalntifl commenced thls action In the circuit 
court of the United States for the district of Colorado upon the judgment 
of the district court of the state of Utah rendered on March 2, 1901. The 
défendant pleaded that thls cause of action was barred by the statutes of 
the State of Colorado, and the court below instructed the jui^^ to retum a 
verdict for the défendant, on the ground that the thlrd proviso of the act 
of the législature of the state of Colorado of Aprll 6, 1899, entitled "An act 
to amend an act approved on the 29th of Aprll, 1895, entitled 'An act to 
limit the Orne In which sults may be brought upon causes of action accrued 
or judgments or decrees rendered wlthout thls state and to repeal various 
acts In confliet or Inconsistent therewlth,' " barred the maintenance of the 
action. That proviso reads In thls way: "Provlded, further, that If at any 
tlme after a perlod of six (6) months from and after the passage of thls 
act any action, suit or proeeeding be brought agalnst any bona flde rési- 
dent of thls state in the courts of any other state, territory or jurisdiction 
beyond the limlts of thls state upon any debt, contract, demand or llability 
that at the tlme of the commencement of such action, suit or proeeeding 
was whoUy barred by the statute of limitations of this state so that no 
action, suit or proeeeding could be commenced upon the same in any of the 
courts of thls state, and a judgment or decree should be rendered upon any 
such debt, contract, demand or llability in such other state, territory or ju- 
risdiction, and any action, suit or proeeeding should afterwards be com- 
menced In thls Btate upon such a judgment or decree so rendered agalnst 
sald défendant and said défendant should still be a bona fide résident of 
this state, It shall be lawful for such défendant to plead in bar to any 
such action that sald judgment or decree had been so recovered upon a 
debt, contract, demand or llability, that was whoUy barred by the statute 
of limitations In this state at the tlme the action, suit or proeeeding was 
commenced upon the same In such other state, territory or jurisdiction." Sess. 
Laws Colo. 1899, c. 113. 

George P. Costigan, Jr., and Edward P. Costigan, for plaintiff in 
error. 

Charles D. Hayt and Ernest Knaebel, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

This case involves the question whether or not a statute of the 
state of Colorado is obnoxious to section i of article 4 of the con- 
stitution of the United States, but the jurisdiction of the court below 
was not invoked upon that ground. The sole ground upon which 
the jurisdiction of the circuit court originally attached was the di- 
versity of the. citizenship of the parties. The constitutional ques- 
tion was not presented or suggested, and it did not arise until the 
answer was interposed. This court, therefore, has jurisdiction to 
hear and détermine the question of the validity of the statute, in view 
of the constitution of the United States, as well as the other ques- 
tions in the case, and its décision of each of thèse questions will be 
final. Where the jurisdiction of the circuit court originally attaches 
solely by reason of diverse citizenship and a constitutional question 
subsequently arises, the circuit court of appeals has jurisdiction to 
review the décision of that question below and to finally détermine it. 
American Sugar Refining Co. v. City of New Orléans, 181 U. S. 
277, 280, 281, 21 Sup. Ct. 646, 45 L. Ed. 859;, Press Pub. Co. v. 
Monroe, 164 U. S. 105, 17 Sup. Ct. 40, 41 L. Ed. 367: Carter v. 
117 F.— 26 
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Roberts, 177 U. S. 496, 499, 20 Sup. Ct. 713, 44 1. Ed. 861 ; Robînson 
v.lCïaldwèll, 165 U. S. 359; 17 Slip,: Ct. 343, 41 L. Ed. 745; Mining 
Co, V. Turck, 150 U. S. 138, 14 §wp, Gt. 35, 37 L- Ed. 1030; RailvVay 
Co. V. Harris, 158 U. S. 326, isSup. Ct. 843, 39 L. Ed. 1003; Eoeb 
y. Trustées, 179 U. S. 472, 21 Sup. Ct. 74, 45 E. Ed. 280. 
, The constitutional question upon wbich tliis case turns has already 
been answered by the suprême court, and its solution does not require 
any indepéndent investigation or the discussion of any novel issue. 
This- is the question: Does a statute of a state, which bars actions 
against its résidents upon judgments of other states founded upon 
causes of action which were bjarred by the statutes of limitations of 
the state whkh enacted the law, but which were not barred by the 
statute? of the state where the judgments were rendered, accord full 
faith aiîd crédit to the records alid judicial proceedings of those states? 
The constitution déclares that "full faith and crédit shall be given in 
any state to the public acts, records and judicial proceedings of every 
othfer state." Article 4, § l. The act of congress of May 26, 1790, 
provide^ fhat the records and judicial proceedings of .each state 
"shall hâve such faith and crédit given to them in every court within 
the United States as they hâve by law or usage in the courts of the 
state from which they hâve been taken." i Stat. 122; Rev. St. § 905. 
The suprême court has always held that the true interprétation of 
this statute was that the record of a judgment.should haVe in every 
other court of the United States the same faith and crédit that it 
has in the state from which it was taken. Mills v. Duryee, 7 Cranch, 
483, 3 L. Eçl- 4" ; Hanley v. Dojioghue, 116 U. S. I, 3, 6 Sup. Ct. 
242, 29 L. Ed. 535. In the state of Utah the record of the judg- 
ment upon which this action is founded is indisputable proof of an 
unanswerable cause of action. ,Does a statute like that of Colorado, 
which in efttect déclares that it shall not constitute the basis of any 
cause of action, that it shall not hâve any force or eiïect in that state, 
accord full faith and crédit to the records and judicial proceedings 
TVhicih évidence the judgmeiit? 

In Christmas v. Russell, 5 Wall. 290, 18 L. Ed. 475, Christmas, a 
résident ;6f the state ' of Mississippi, hàd made his promissory note in 
1840 payable iij 1841. By the statute of Mississippi the action upon 
this noté was barred' ïii'March, 1847. In 1858 Christmas visited 
Kentucky^ Vvas there Suéd upon this note, and a judgiriënt was re- 
coverèd àgâmst him in "cjnè of the ciitifts of that state in favor of Rus- 
sell, the ihdorsee of thè note. In 185^ Russell Ijf ought ati action upon 
this jud^ent in the fetate ôf Mississippi, and Christmas pleaded that 
this actioh was barred 'by à statute of the latter^state which provided 
that "no action shall bemaintained, on any judgment or decree ren- 
de,red by any court without thiS state against âny person who, at the 
time of the' COttimencémènt of the, action in which such judgment or 
decree was or shall be fehdére3,-'was or shall be a résident of this state, 
in any case where the cause of such action would hâve "been barred 
by any act of limitation": 6f this ètate, if such suit had been brought 
tberéin." Rev. Codé 'MièS. 1857, c. 57, art. 10. The plea was over- 
ruled, and judgment was rendered against Christmas, on the ground 
that this statute was viôlative of article 4, § i, of tKe constitution. 
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Upon a writ of error the suprême court affirmed this conclusion, and, 
after conceding that it was compétent for the states to enact stat- 
utes of limitations prescribing reasonable times witliin which actions 
on judgments of other states might be brouglit, as in McElmoyle v. 
Cohen, 13 Pet. 312, 10 L. Ed. 177, said: 

"But the proTision under considération is net a statute of limitations as 
known to the law or the décisions of the courts upoa that subject. 'Limi- 
tation,' as used in such statutes, means a bar to the alleged right of the 
plalntiflC to recoTer in tlie action created by or arising eut of the lapse of a 
certain tlme after the cause of action accrued, as appointed by law. Look- 
Ing at the terms of this provision, it is quite obvious that it contalns no élé- 
ment which can glve it any such character. Plain efCect of the provision 
is to deny the right of the judgment créditer to sue at ail, under any clr- 
cumstances, and wholly Irrespective of any lapse of time whatever; whether 
longer or shorter. No day Is given to such a créditer, but the prohibition 
is absolute that no action shall be malntained on any .iudgment or decree 
falling within the conditions set forth in the provision. Thèse conditions 
are addressed, not to the judgment, but to the cause of action which was 
the foundation of the judgment. Substantial import of the provision is that 
judgment recovered in other states against the citizens of Mississippi shall 
not be enforced in the trib^inals of that state, if the cause of action which 
was the foundation of the judgment would hâve been barred in her tri- 
bunals by her statute of limitations. * * * It is clear that the statute 
which Is the foundation of the second plea in this case is uneonstitutional 
and vold as affecting the right of the plaintiff to enforce the judgment men- 
tioned in the déclaration. Beyond ail doubt the judgment was valid in 
Kentucky and concluslve between the parties in ail her tribunal». Such 
was the décision of the highest court in the state, and it was undoubtedly 
correct; and, if so, it is not compétent for any other state to authorize its 
courts to open the merlts and review the cause, much less to enact that such 
a judgment shall not receive the same faith and crédit that by law it had 
In the state courts from which it was taken." 

No légal distinction can be successfully drawn between the facts 
and the law in the case of Christmas v. Russell and those in the ac- 
tion hère before us. In that case and in this a judgment had been 
rendered in one of the courts of a sister state upon a cause of action 
that was barred by the statute of limitations of the state of the rési- 
dence of the défendant before the action was commenced which re- 
sulted in the judgment. In that case and in this the statute of the 
state of the defendant's résidence interposed its bar against actions 
upon such judgments. In this case, as in that, the statute was not a 
statute of limitations. It did not liniit the time within which an ac- 
tion might be brought on such a judgment, but it deprived the plain- 
tifif of ail time, opportunity, and action to enforce it in the state in 
which the statute was enacted. The third proviso of the statute of 
Colorado by its terms absolutely bars ail actions in that state upon 
judgments of other states founded upon claims that were barred 
in Colorado where the actions which resulted in them were com- 
menced after October 6, 1899, a date six months after the passage of 
that proviso. The action which resulted in the judgment in Utah 
of March 2, 1901, was not commenced until January 18, 1901 ; so that 
imder this statute no time or opportunity whatever has been allowed 
to the plaintifï to bring his action in Colorado to enforce his judgment. 

Counsel for the défendant in error invoke the rule that statutes of 
limitations are a part of the law of the forum, and that the states 
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have tHe power and the right to prescribe the times wîthin which 
actions may be brought against their citizens upon judgments, as 
well as upon other causes of action; and they cite in support of this 
principle McElmoyle v. Cohen, 13 Pet. 312, 10 L. Ed. 177, Bauser- 
man v. Blunt, 147 U. S. 647, 13 Sup. Ct. 466, 37 L. Ed. 316, Bacon 
V. Howard, 20 How. 22, 15 L,. Ed. 81 1, Telegraph Co. v. Purdy, 162 
U. S. 329, 16 Sup. Ct. 810, 40 L. Ed. 986, Hawkins v. Barney, 5 Pet. 
457, 8 L. Ed. 190, and other cases of like character. The gênerai 
rule is conceded, but it is always conditioned by the proviso that sucb 
statutes must allow a reasonable time to enforce rights of action in 
the State of their enactment, that they may not lawfuUy strike down 
the right of action by destroying or denying ail remedy for its en- 
forcement, and that they may not repeal or nullify the provisions of the 
constitution of the United States and of the act of congress which 
have beén quoted. This law of Colorado is not a statute of limita- 
tions. It is a statute of nullification and prohibition. The essential 
attribute of a statute of limitation is that it accords and limits a rea- 
sonable time within which a suit may be brought upon causes of 
action which it affects. Price v. Hopkin, 13 Mich. 318, 324; Piatt 
V. Vattier, i McLean, 146, 158, Fed. Cas. No. 11,117; Pritchard v. 
Spencer, 2 Ind. 4S6; State v. Swope, 7 Ind. 91; State v. Clark, 7 
Ind. 468; Holcombe v. Tracy, 2 Minn. 241 (Gil. 201); Ridgley v. 
The Reindeer, 27 Mo. 442 ; Call v. Hagger, 8 Mass. 423, 430 ; Hol- 
yoke V. Haskins, 5 Pick. 26, 16 Am. Dec. 372; Railroad Co. v. Stock- 
ett, 21 Miss. 395 ; Briscoe v. Anketell, 28 Miss. 361, 371, 61 Am. Dec. 
553; Bank v. Solomon, 20 Ga. 408. This statute neither accords 
nor limita any time for the commencement of actions upon the judg- 
ments it describes which resulted from actions commenced in other 
States after October 6, ,1899. It nullifies the causes of action upon 
thèse judgments and prohibits any suits upon them in the state of 
Colorado. 

The cases of Wisconsin v. Pélican Ins. Co., 127 U. S. 265, 8 Sup. 
Ct. 1370, 32 L. Ed. 239, in which the suprême court held that the 
fédéral courts had no jurisdiction of an action by a state on a judg- 
ment for a penalty for a violation of one of its statutes; Donald v. 
Kell, III Ind. i, 3, 11 N. E. 782, where the cause of action on which 
the judgment was based was examined to ascertain whether or not 
the judgment was released by a discharge in bankruptcy ; Thompson 
v. Whitman,,i8 Wall. 457, 462, 21 L,. Ed. 897, in which it is said 
that the jurisdiction of the court to render the judgment is always 
open to inquiry ; and various other décisions of the suprême court 
to the eflfect that the record of a judgment of one state is évidence 
of the debt, on which it rests in another state to the same extent as 
in the state of its rendition, — have been cited and reviewed by counsel 
for the défendant in error. But no décision or opinion has been 
presented to the efifect that a state may lawfuUy deprive a judgment 
of another state upon a contract of ail validity as the basis of a cause 
of action in the state of the résidence of the défendant, and hence 
practically of ail efïect bénéficiai to the plaintifï, in the face of the 
constitutional, and congressional mandate that full faith and crédit 
shall be givén to it. 
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It is said (i) that courts may look through the judgment to the 
cause of action on which it is founded to learn whether or not it is 
such a judgment as the fédéral court may enforce, and (2) that when 
this is donc in the case at bar it will be seen that the judgment of 
March 2, 1901, rests upon a cause of action that was barred before 
that judgment was rendered. The first proposition is conceded. Let 
us look through the judgment of March 2, 1901, to the cause of ac- 
tion upon which it is based. We fînd an earlier judgment rendered 
in a court of the territory of Utah on February 5, 1885, against the 
défendant, Lowell, but no plea or proof that this judgment was for 
a penalty, that it was rendered without notice or jurisdiction, or that 
there was any other reason why it was unjust or why it should not 
be enforced. From that judgment, as well as from the later judg- 
ment upon which this action is founded, a contract is implied by the 
défendant, Lowell, to pay the amount of the debt which thèse judg- 
ments évidence, and this contract falls under the protection of an- 
other clause of the constitution, — the clause which forbids the enact- 
ment by any state of any law impairrng the obligation of a contract. 
Article i, § 10. Scarborough v. Dugan, 10 Cal. 305, 309. Now, 
this obligation was payable at the domicile of the obligée in Utah. 
It was the duty of the debtor, Lowell, to seek out his créditer and 
to pay him his debt. He failed to do so. He left the territory of 
Utah in 1884 or 1885, went tO' Colorado, and remained there. He 
evaded the law of Utah and the judgment of its court by absenting 
himself from that jurisdiction and failing to pay the debt which he 
had been required to pay by the décision of a court of gênerai juris- 
diction of that territory. As long as he did this the statute of limita- 
tions of Utah ought not to run, and it did not run, against his cred- 
itor. Bank v. Lowery, 93 U. S. 72, jj, 23 L. Ed. 806. He retumed 
to Utah in 1901, was there personally served with a summons in an 
action upon this judgment, and the second judgment against him was 
rendered. The cause of action upon the judgment of 1885 was not 
barred by or under any law of the state of Utah. The judgment 
against him there was lawfully rendered. It is not material that an 
action upon that judgment was barred by the statutes of the state of 
Colorado, because the législature of the latter state was without power 
to project its statutes of limitations beyond the boundaries of its state 
and to make them effective in the state of Utah. It was the law of 
limitations of the state of Utah, the law of the forum, which condi- 
tioned the right of the plaintiff to maintain his action in the court 
of that state, and to recover the judgment of 1901, and according 
to that law he was entitled to the judgment which he obtained. If, 
therefore, we look through that judgment to the cause of action upon 
which it rests, we fînd its foundation solid and its position impreg- 
nable. 

Attention is earnestly called to fréquent répétitions by the suprême 
court of the statement that while the records of judgments of courts 
of other states are évidence of their existence, are évidence that they 
are not re-examinable on their merits and that they are not impeach- 
able except for fraud, yet thèse judgments are open to attack for lack 
of jurisdiction of the courts which rendered them and are subject to 
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théièasOliàlàîë limitation laws of btlier states. The correctness of this 
statemént cf. the law is not challétfg;éd. But the full faith and crédit 
which^he constitution and the act ôf copgress demand require more 
thah the simple admission of thé recbi'd of the judgmerit as évidence 
of its existence and conclusiveness. They demand that, subject to 
reasonable limitation and other laws regulating, but not denying, 
reaspnàbie remédies upon it, and not destroying the right of action, 
the jud^ent shall hâve the same force and eflfect in other states of 
the Union' Which it has in the stàte in. which it was rendered. "A 
judgment of a state court, in a câùse within its jurisdiction, and 
against a défendant lawfuUy summpned, or against lawfuUy attached 
property of an absent défendant, is èntitled to as much force and efïect 
against the person summoned or the property attached, when the 
questioil is presented for décision in a court of another state, as it has 
in the statfe in which it was rendered." Hanley v. Donoghue, ii6 U. 
S. I, 3, 6 Sup. Ct. 242, 29 L,. Ed.' ^35; Mills v. Duryee, 7 Cranch, 
483, 3 L. Éd. 411 ; Maxwell v. Stewart, 22 Wall, yy, 22 L. Ed. 564; 
Insurance Cp. v. Harris, 97 U. S. 331, 24 L. Ed. 959 ; Green v. 
Van Buskirk, 7 Wall. 139, 19 L. Ed. 109; Cooper v. Reynolds, 10 
Wall. 308, 19 L,. Ed. 931. In the state of Utah the judgment of 
1901, upon which this action rests, was indisputable évidence of an 
invulnérable cause of action. It was èntitled to the same force and 
efïect, to the same faith and crédit, in the state of Colorado, and the 
statute àf Colorado which struck down this cause of action, which de- 
prived the plaintiff of ail remedy upon his judgment in that state, and 
made it as usdess as though it had never been rendered, was a flagrant 
violation of the constitution of the United States and of the act of con- 
gress of May 26, 1790, and was without légal force or effect. 

Ther'e is nothing in the arguments of counsel for the défendant in 
error or in the authorities which they hâve cited to modify the opinion 
or to shake the conclusiveneSs of the décision of the suprême court in 
Christmas v. Rusàell, 5 Wall. 290, 18 L. Ed. 475. The judgment of 
1901 in Utah was rendered by a court which had jurisdiction of the 
subject-raàtter and of the parties. It was based on a personal service 
of the summons upon thé défendant. It is not founded on a penalty 
or a tort, and it raises the presumption of a contract by the défend- 
ant to pay the debt which it évidences. In the state of Utah it has 
the force and efïect of cpnclusive évidence of a just cause of action 
against the défendant and in favor of the plaintiflf. It is èntitled to the 
same force and eflfect in the statè of Colorado. The third proviso 
to the act of the législature of the state of Colorado of April 6, 1899, 
is not a statute of limitations, but an act which by its terms deprives 
this judgment of ail bénéficiai force and effect and strikes down ail 
remedy upon it in the state of Colorado. A statute which by its 
terms strikes down ail remedy and prevents the maintenance of an 
action in that state upon a judgment of a court of another state which 
was foUnded on a cause of action which was barred in the former, 
but was hot barred in the latter, state, where the action in which the 
judgment wâs rendered was comirienced, does not give full faith 
and crédit to thé records and.judicial proceedings of the latter state, 
and is unconstitùtional and vOid. Christmas v. Russell, 5 Wall. 290, 
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301, 18 L. Ed. 475; Dodge v. Cofîin, 15 Kan. 215, 218; Price v. 
Hopkin, 13 Mich. 318, 324; Packer v. Thompson, 25 Neb. 688, 691, 
41 N. W. 650; Osborn v. Jaines, 17 Wis. 592; Auld v. Butcher, 2 
Kan. 135 ; Scarborough v. Dugan, 10 Cal. 305, 309. 

The judgment below is reversed, and the case is remanded to the 
court below, with instructions to grant a new trial and to take further 
proceedings not inconsistent with the views expressed in this opinion. 



In re DARWIN. 

(Circuit Court of Appeals, Sixth Circuit July 8, 1902. 

No. 1,062. 

1. BaNKRUPTCY — AVOIDING EXECUTION. 

Dnder Bankr. Act 1S98, § 67, declaring void ail levies and liens ob- 
tained through légal proceedings against an insolvent withln four months 
before the filing of the pétition on which he is declared a banknipt, a 
lien of exécution on property purchased by the bankrupt within sixty 
days of the pétition, he having been insolvent more than four months, 
is Toid, though in the state in which the judgment was obtained and in 
which was the property there prevails the common-law rule that the 
lien of the exécution relates baek to the teste thereof, — that is, the first 
day of the term at which the judgment was rendered, — and this was 
more than four months prior to the pétition in bankruptcy. 

Pétition to Review an Order of the District Court of the United 
States for the Southern Division of the Eastern District of Tennessee. 

The case was submitted on the following facts: On October 24, 1893, 
Carney Bros, recovered judgment against John Gollahon, the bankrupt, in 
the suprême court at Knoxville, Tenu., for the sum of $261.85 and costs, 
amounting to $33.66. An alias exécution on this judgment was issued by 
the clerk of the suprême court September 6, 1900, tested the first day of the 
precedlng term, to wit, the second Monday in September, 1899, which came 
to the hands of the sheriff of Ehea county, Tenu., on September 7, 1900, and 
was by him levled September 8, 1900, on a stock of merchandise belonging 
to the bankrupt. This levy, and another one subsequently levied, precipi- 
tated the bankruptcy of Gfollahon, who iiled the pétition the same day, but 
a few hours later, and was adjudged a bankrupt hereln on the lOth day of 
September, 1900. This stock of merchandise so levled on was taken from 
the custody of the sheriflC of Rhea county, he having seized it In making 
said levy, and turned over to a temporary recelver on the order of the court 
in which said bankruptcy proceedings were instituted (the United States 
district court at Chattanooga), and was subsequently, on September 22, 1900, 
under a similar order of said court, turned over to a trustée in bankruptcy, 
who converted same into cash. The judgment creditors, Carney Bros., in 
a proper manner herein, asserted a prior claim on the stock of goods at the 
time of the bankruptcy proceedings by virtue of the levy of said exécution, 
and which levy they claimed was unafFected by such bankruptcy and asked 
that said judgment, with Interest and cost, be paid In full to the extent of 
the property seized under said exécution, and subsequently by the bank- 
ruptcy trustée converted into cash. The merchandise sp levled on by the 
sheriff was of value sufflclent to hâve paid Carney Bros.' debt and ail costs, 
and was by the trustée sold for a cash sum sufficient for this purpose, but 
insufflcient to pay ail his debts; and such cash is now in the trustee's hands. 
The sheriff made his officiai return of said exécution, showing therein the 
costs and commission of the sheriflf, including protection to the merchandise 
while holding It under his levy, to be $19.04. The bankrupt was insolvent 



408 117 FEDERAL REPORTER. 

on ttfe date of the levy of sald execntîbii, and had been for several months 
PKjyloTiB (more than four months). Petitioners, Oarney Bros., knew nothlng 
«i this, howe^er, and the sald GoUahon had been, and was at the tlme of 
the levy, merchandising at retall, until hls stock was selzed and hls store 
closed by the. sherlff. He acquired thé stock of goods on whlch the exécu- 
tion was lëviéd about 60 days prlor to hls adjudication in bankruptcy, and 
had been selling same at retall ever slnce. He had an Interest in a stock 
of merchandise In an adjoinlng county at a date more than four months 
before the flling of the pétition, and owned same until some three months 
before such fiUng, when he sold it for a note for $600, ail of whlch he used 
as collatéral In purchaslng a part of the stock of goods levied on under said 
exécution. Upon the foregolng facts the référée refused to allow priority 
to the judgment creditors, Camey Bros., holding that the lien and levy of 
the exécution was avolded by the bankruptcy proceedlngs, and on pétition 
of sald Judgflaent creditors the facts and question of priority were certiiied 
to the district judge, who reversed the rullng of the référée, and made an 
order for the payment of the aforesald judgment, interest, and costs in fuU. 

Burket, Miller & Mansfield, for Carney Bros. 
A. P. Haggard, for trustée. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DA Y, Circuit Judge, after makiiig the foregoing statement, deliv- 
ered the opinion of the court. 

Section 67 of the bankruptcy act provides : 

"That ail levles, judgments, attachments or other liens, obtalned through 
légal proceedlngs agalnst a person who Is Insolvent, at any tlme withln four 
months prlpr to the flling of a pétition in bankruptcy against him, shall be 
deemed ûuU and vold In case he Is adjudged a bankrupt, and the property 
affected by the levy, judgment, attachment or other lien, shall be deemed 
wholly dlsçharged and released from the same." 

Under this section the question presented is, when did the lien of 
the levy attach to the property in such sensé that it may be said to 
hâve been "obtained" within four months, within the meaning of the 
act? An examination of the décisions of the suprême court of Ten- 
nessee discloses that the rule of the common law prevails in that state, 
and the lien Of the exécution relates back to the teste thereof, which 
is the first day pf the term at which the judgment was rendered. This 
was decided in the early case of Preston v. Surgoine, Peck, 72-80, 
and seeras to hâve been adhered to as a gênerai rule since. In 
Barnes v. Haïyes, i Swan, 304, the suprême court of Tennessee held 
that the exécution related to the date gf the teste, "which is the first 
day of the term from which it issues, and opérâtes as if it were actually 
running from the date of its teste to the day of its return, and is a lien 
on ail thé gt>ods of the défendant owned by him during that period." 
In Battle V. Bering, 7 Yerg. 52?, 27 Am. Dec. 526, it was held that, if 
the judgment debtor sold the property before the exécution issued, but 
the teste of the exécution was prior to the day of the sale, the property 
is bound in the hands of the purchasèr. In that case Chief Justice 
Catron declarèd that, until tli€ législature changed the rule, it was the 
duty pf the court to administer it as, it had been settled, although, in 
his opinion, tiie safer rule was found in the statute of Charles II, de- 
claring that no exécution should be a lien on personals so as to defeat 
bona fide putchasers. In Berry v. Cléments, 9 Humph. 311, it was 
held that pfefsonal property transferred in good faith before the actual 
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rendition of the judgment, but after the teste, was not bound by the 
lien, as it could not fasten upon the property which had been aliened 
before the judgment was rendered. In that case Justice McKinney 
observed that th^ common-law fiction might be repelled, whenever nec- 
essary to the attainment of justice, by showing the true time of sign- 
ing the judgment, providing this could be made to appear from any 
entry or mémorandum in the record. In Edwards v. Thompson, 85 
Tenin. 720, 4 S. W. 913, 4 Am. St. Rep. 807, the court held that, as 
a growing crop of corn cannot be levied on in Tennessee until after 
November isth, it is not subject to the Hen of an exécution until that 
date, so as to overreach or defeat a prior bona fide sale by the owner. 
Judge Caldwell, who delivered the opinion, recognizes the rule that 
the lien of an exécution in Tennessee relates to the teste, and attaches 
to ail personalty owned by the debtor between the teste and the 
levy of the exécution, so as to defeat ail intermediate transfers. After 
pointing out that this doctrine of relation had its origin in the désire 
to prevent the debtor from alienating his property to the injury of the 
créditer after judgment, the learned judge adds : 

"But If for any reason tbe property of the debtor cannot be seized undcr 
exécution, It cannot be afCeeted by the usual lien or the doctrine of relation. 
If the property be absolutely protected from exécution under statutory ex- 
emption laws, of course there Is no lien upon it. So, if it is free from exécu- 
tion durlng a specified period, It is free from the lien during the same period. 
The lien of an exécution, as such, exlsts only in connection with the exécu- 
tion itself, and cannot attach to property before the property is subject to 
levy." 

In the case in hand we think an application of this reasoning results 
in holding that there could be no lien upon the property before the 
same was acquired by the debtor. It was not subject to levy until it 
belonged to the judgment debtor. To extend the lien to the property 
before that time is to extend a légal fiction to the absurdity of holding 
the property bound in the hands of strangers to the judgment. As 
Judge Caldwell points out, the rule was created by the courts to pre- 
vent one from alienating his property which ought to be subject to the 
judgment debt. When the judgment is rendered and exécution issued, 
the lien fastens upon the property owned by the debtor. If he shall 
acquire more after judgment, it may be seized in exécution, and is 
bound from the time it became subject to the exécution ; certainly not 
before. In the présent case the property was not the subject of seiz- 
ure upon exécution until the debtor acquired it. No lien could be 
obtained upon it until that time. The lien arises from the exécution, 
and attaches to the property in order to make the exécution efïectual, 
not to make the lien superior to the exécution, and by fiction fastening 
upon property not subject to levy. In this view, as the property was 
acquired by the bankrupt within four months prior to the filing of 
the pétition, we think the lien was vacated, and the property passed 
to the trustée freed therefrom. We conclude the référée was right in 
so holding, and the district court erred in reaching a difïerent con- 
clusion. 

The judgment will be reversed, and the cause remanded for further 
proceedings in conformity with this opinion. 
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STILWBliL-BIBECB & SMITH-VAÏLB CO. v. EUFAULA COTTON 011/ 
' CO. et al. 

(Circuit Court of Appeals, Sixth Circuit June 3, 1902.) 

No. 1,044. 

1. PATjgtçVyiCoNSTRXJCTION OF CLAIM8— KBPKRENCH TO SPECIFICATION. 

"W^édi the language of a claliii for a comblnatlon Includes an élément 
only* aësCrlbed In gênerai terms, the court may look to the spécification 
to ascertftJh Its meaniijg, and the clalm may be llmlted by the spécifica- 
tion,., especlally where it contains, the expression "substantially as de- 
scribèd," and the élément in the particular form described in the spécifica- 
tion is èsiàentlal to the production of the resuit which is Its most im- 
portant fUnotion. 

8. Samb^InVeNtiOn— New COMBïNATros' OF Old Elemknts. 

A comblnatlon of old éléments, if: It is novel and produces a new and 
useful resuit, may be patentable. 

8. Samb— ScoPB— Incidbntal Adtantagbsof Invention. 

A patentée is not requlred to deScWbe in full ail the bénéficiai func- 
tions of hls invention; but if a thihg aécomplished is a necessary consé- 
quence of the improvement made and described, making it obvious that 
the Inyontor Intended It, tbough not speciflcally polnted out, he is entitled 
to the beneflt thereof in construlng hls patent. 

4 Same— AÉTiciPATiON— Use dp Old Elément to Perfohm New Fonction. 
A patent for a comblnatlon in which One of the parts performs a new 
and important function in the opération of the machine is not anticlpated 
as to su<fli feature by a prior patent for a comblnatlon in which a simllar 
part was used in a différent place, where it did not perform such 
function. 

6. SaME— l}(yBNTl0N. 

Slmply to do by a steain atïaehiflent, wlthout novelty of application 
or opération, what in the opération of prior machines had been done by 
hand, doies not constitute invention. 
8. Same— Infbi^gbmbnt— OïL Meal Cookek and Cake-Former. 

The Valle and TompklHs patent, No. 421,454, for a combined cooker and 
cake former for oll meàl, was not anticlpated, discloses patentable inven- 
tion, and is valid as to Clalms 1, 2, 4, and 9. Clalm 3 Is invalld as 
too broaa. Sald valid claims also held Infringed. 

Appeal froiO' the Circuit Court of the United States for the Easiem 
District of Tennessee. 

In Equity. Suit for infringement of letters patent No. 421,454, for 
a combined cooker and cake former for oil meal, granted February 
18, 1900, to John H. Vailé and Daniel A. Tompkins. From a de- 
cree dismissing the bill, complainants appeal. 

È. E. Wood and Wm. R. Wood, for appellants. 
H. E. Hart, for appellee. 

Beforé LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Jûdge. This case involves the validity and infringe- 
ment of letters patent No. 421,454, granted to Jdhn H. Vaile and 
D. A. Tompkins for a combined cooker and cake former for oil 
meal. The patent sets forth that the invention relates to that class 
of cookers and cake formers for cooking oil meal and forming it into 
cakes ready to be distributed into the presses for the extraction 
of the oil, having for its object the provision of novel means by which 
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the cooking is rendered perfect and continuons, and the delivery of 
the cooked meal to the cake former is rendered as rapid and as nearly 
automatic as possible. 

The record estabHshes that prior to the invention in question the 
advanced state of the art for cooking apparatus for, oil meal waa 
shown in the patent of November ii, 1884, granted to John H. Vaile, 
one of the patentées in the letters patent under investigation. The 
Vaile patent of 1884 had for its objects the prévention of the loss 
of time in cooking the meal, and to promote the thorough and equal 
cooking thereof, by having one or more cooking tanks combined 
with a storage tank so arranged that the meal when cooked could 
be instantly discharged from one of the cooking tanks, and the cook- 
ing tanks could at once be filled with a second charge which is being 
cooked while the other is being taken from the storage tank. An ob- 
ject of the Vaile patent was to prevent the spreading of the meal 
in the cooking pans by confining the same in an annular space. This 
patent is illustrated by Fig. 2, taken from the drawings of the patent. 



Fis- a. 




fhe invention of the Vaile patent will be understood in a gênerai 
way by référence to this figure. It shows cooker, A, discharging into 
a receiver from which the oil meal is discharged through the trap, 
G, into thé car, L. The lower gâte, I, may be arranged to act auto- 
matically, in which case the gâte. H, may be left open. As the form- 
ing press, shown to the right of the drawing, rises, the bell crank, 
J, opérâtes to draw back the gâte, I, permitting the meal to flow from 
the receiver into the car, L. When the press descends it closes the 
gâte, I, automatically. The car is then pushed by hand to the press 
to deliver the charge. A man is required to operate the car, which, 
of course, should not be pushed away until the gâte, I, is closed. 
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suit ïs shown in the accompanying drawings 



and 



The patent m 
spécifications. 

An examination of this mechanism shows, in our judgment, a decid- 
cd advàîicè în opération and utility over the mechanism shown in the 
Vaile pîltent of 1884. When the meal is to be cooked it is placed in 
the cookefs, whence it passes, by the opération of the gâtes, into the 
conveyot-, N, Fig. 4, through which the meal is conveyed in a stream 
until it is discharged into the box, E, Fig. 4. Under this box, on a 
table, C, Fig. 4, there slides an opén and bottomless feed box, D', 
Fig. 4. After being filled this box is carried forward to the forming 
box, U, Fig. 4, into which the charge is dropped. The feed box then 
returns to its first position for a new charge. The cylinder. S, Fig. 4, 
raises the forming box from below, and the meal is pressed into the 
desired shape in cakes. The feed box is slid backward and forward 
by the action of the piston in the cylinder, F', Fig. 4, the rod, G', Fig. 
4, of which is attached to the feed box. The feed box, D', Fig. 4, has 
rearward slide extensions, U, Fig. 4, which, as the feed box is carried 
forward to the forming box, acts as a cut-off to prevent the overflow 
of the meal except when the feed box is thereunder to receive the 
meal. The mode of opération is substantially as foUows : The opera- 
tor first arranges the cloth in the feed box. Then pulls the handle of 
the rod which shifts the steam valve of the cylinder, and, admitting 
steam behind the piston, the feed box is moved forward and d divers 
its charge into the forming box. When the feed box has completed 
its forward stroke it acts tipon a trip rod which reverses the steam 
valve, pushing the piston and feed box back. It may thus be seen 
that the operator has control of the process, starting by pulling the rod 
which controls the steam valve. The return stroke is made auto- 
matically by the tripping arrangement described at the forward end 
of the stroke. 
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The carrying of the meal from the charging box to the forming box 
is no longer necessary to be done by hand. It is accomplished by the 
ingenious method of attaching the sliding extension to the piston rod, 
and operating the same by the mechanism shown, the action of which 
is entirely controUed by the operator. The steam being let into the 
cylinder, by pulling the rod and shifting the valve, carries the charging 
box forward, at the same time closing the bottom of the receiving box. 
The forward stroke opérâtes to automatically reverse the action of the 
piston, and the pull rod by the spring is carried back to its first position. 

Independent of the évidence which establishes that this method was 
a great improvement in the ease and rapidity with which thèse cakes 
were formed, it seems obvions that this combination effects a decided 
advance in the process of cooking and forming oil cakes over that 
shown in former devices. It also discloses to our minds a very con- 
sidérable degree of mechanical ingenuity in thus arranging and com- 
bining the éléments to accomplish the desired resuit. 

We come now to an examination of the claims of the patent. Claim 
I is as follows : 
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"The comblnatlon, wlth a formlng press havJng a horizontally slldlng feed 
box for dîèposltlng the m^l ïa the formlng box and oné or more cookers, 
of a (îonveyor extendlng fïom sald cooker or cookera and dlscharging Into 
a box witb whlqh sàid feed bOx reglsters, and a cut-ofif slide for last-named 
box, substantially as descrlbed." 

Thc; npyelty of this claim consists of a horizontally sliding feed box 
with at conveyor extending from the cookers, discharging into a box 
with whi(|;h the sliding feed box registers, so arranged that the feeding 
is continuous, and the slide acting as a bottom to the feed box when 
the lattefis carried forward to deposit its load. An èssential élément 
of this combination is the screw conveyor, which, as the testimony 
tends to show, feeds the meal in such manner into the charging box 
as to distribute it evenly and of equal density. 

Aside from the experts, there were only two witnesses examined 
in this case, ,both being men of practical expérience, and their testi- 
mony is uncontradicted to the efïect that this method of distributing 
the meal by means of the screw conveyor is of very great advantage in 
the opération. It is shown that oil meal is moist and sticky, liable to 
be lumpy, and, but for the distribution made by the screw conveyor, 
could nbt be readily formed into a homogeneous mass. The daim 
does not limit itself to any particular form of conveyor, and is so broad 
and gênerai in its terms that it claimed to be substantially covered by 
the Vaile patent of 1884. 

While it is the purpose of the statute to require the inventor to set 
forth the nature and extent of his patent, and it is not the province of 
the courts to add to or take from a claim that which is not embraced 
within its language, nevertheless we may look to the spécifications 
for the purpose of construing the language used in the claim. If this 
language includes an élément only described in gênerai terms, we may 
look to the Spécifications to ascertain its meaning. Soehner v. Range 
Co., 28 C. C. A. 317, 84 Fed. 182; Lake Shore & M. S. R. Co. v. 
National Car Brake Shoe Co., iio U. S. 229, 4 Sup, Ct. 33, 28 L. Ed. 
129. In this sensé it has sometimes been said that claim may be 
limited by the spécifications. Seymour v. Osborne, 11 Wall. 516, 20 
L. Ed. 33; The Corn-Planter Patent, 23 Wall. i8r, 23 L. Ed. 161; 
FuUer v. Yentzer, 94 U. S. 288, 24 L. Ed. 107 ; Halles v. Van Wormer, 
20 Wall, 353, 22 L. Ed. 241. 

In the latter case the claim then under considération contained the 
expression, "substantially as described," of which Justice Strong said : 

"The firet claim In the relssped patent, dated February 3, 1863, Is unques- 
tlonably too broad to be sustalned, unless limited to the means described In 
the spécification. So, It was doubtless Intended by the patentées to be limited, 
for the claim speaks of the comblnatlon claimed as 'substantially as de- 
Boflbed'; that Is, described In the spécifications." 

To the same effect is Westinghouse v. Brake Co., 170 U. S. 537, 18 
Sup. Ct. 707, 42 L. Ed. 1136. In this claim there is no limitation in 
terms upon the kind of conveyor intended to be used, but the screw 
conveyor is shown in the spécifications, and its présence at the place 
where located is èssential to'the production, of the resuit in the distribu- 
tion of the meal, which, the testimony tended to show, is its most im- 
portant function. As to the sliding attachment, broadly speaking, it 
is found in the Vaile patent of 1884, above the car, L, but it does not 
hâve the opération of this attachment in the combination now under 
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considération. The éléments of the combination in claim i may ail 
hâve been taken from othèr machines, yet it is well settled that if the 
combination is novel, producing a new and useful resuit, it may be 
patentable. Most combination claims are for old parts, which acting 
together, and one upon another, produce a new resuit. Nor is it any 
valid objection that the invention does not point out in terms every 
function of an improvement. From the location of the conveyor and 
its office in the distribution of the meal the resuit is necessarily obtained, 
and we cannot doubt that the inventor placed such a conveyor in the 
location named for the purpose of accomplishing this resuit. An in- 
ventor is not required to describe in fuU ail the bénéficiai functions to 
be performed by his machine. If the thing accomplished is a neces- 
sary conséquence of the improvement made and described, making it 
obvious that the inventor intended the thing accomplished, though not 
specifically pointed out, he is entitled to the benefit thereof in constru- 
ing his patent. The cases upon this subject are collected and the prin- 
ciple fully discussed in the opinion of this court by Judge Lurton in 
the case of Goshen Sweeper Co. v. Bissell Carpet Sweeper Co., 19 
C. C. A. 13, 72 Fed. 67. See, also, opinion of Judge Severens in the 
case of Dowagiac Mfg. Co. v. Superior Drill Co. (not yet officially 
reported) 115 Fed. 886. 

It is true that there was a screw conveyor in the original patent 
to Vaile of 1884. It was used not for the purpose of carrying the 
meal into the charging box, butto convey it into a receiver, not ac- 
complishing the purpose which it does in the patent under considéra- 
tion. In the patent now before us it performs the important function 
of distributing the meal in the charging box, and is so arranged with 
the sliding attachment that it is in continuous opération. Although 
not specifically mentioned in the spécifications, it accomplishes this 
resuit, as the inventor obviously intended it should, and which the 
testimony shows, without contradiction, is highly important in the 
opération of the machine. Within the principle of the cases referred 
to, this feature is entitled to considération in determining the patent- 
ability of the combination under investigation. The fact that this 
conveyor is found at a différent place in a former combination will not 
defeat the claim for invention, if the new location is such as to produce 
a new and useful resuit. It was so held by this court in Star Brass 
Works v. General Electric Co., 49 C. C. A. 409, m Fed. 398, and in 
Dowagiac Mfg. Co. v. Superior Drill Co., supra, not yet officially 
reported. Limited to the mechanism shown in the drawings, we think 
this is' a valid claim. 

Claim 2 is for the same gênerai combination as claim i, adding the 
controlling gâtes in the cookers, and it is not necessary to dwell fur- 
ther upon it. 

Claim 3 is as follows: "The combination with a forming press of 
a feed box actuated by a piston rod and piston inclosed in a cylinder, 
substantially as described." This claim is too broad, and its patent- 
ability can only be sustained by writing into it features not mentioned 
therein. Simply to do by a steam attachment, without novelty of 
application or opération, what had previously been done bv hand does 
not disclose invention, and this is ail that is included in the language 
used. 
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, The fottrttt daim is like the third, adding the initiation of the retum 
of thé feed box by the trip attachaient ppèfating at the end of the for- 
ward stroke. Nothing is shown to hâve anticipated this daim. It 
limîts this reversai to the automatic trip mechanism actuated at the 
éiid of the forward stroke. The utility of this device is apparent. 
When the meal is discharged into the forming box this automatic trip 
déviée feleases the puUrod, which initiâtes the return movement, leav- 
ing the rëar valve to close and be ready for the répétition of the for- 
ward movement at the will of the operator. 

Claim 9 adds the élément of the forming press, U, to those shown, 
and is, in oitr opinion, a Valid claim. 

An attempt has been made by ingénions and capable experts to 
show that thèse claims hâve been anticipated by other inventions, ail 
of which we hâve examined, notably the Koch and Then patent, No. 
351,780, for a brick press, much relied upon. It is claimed that the 
forward and backward movement of the charging box is practically the 
same as is shown in the invention under considération. An examina- 
tion of that patent shows that the movement of the charging box is 
produced automatically by an hydraulic ehgine working continuously. 
It is quite a diiïerent machine from the one under considération, but 
some suggestions might be derived from it by one skilled in its use. 

The spiral conveyor is shown in other patents as well as in the Vaile 
patent of 1884, but none of the other patents are for oil cake pressing 
machines, which require for their successful opération a peculiar 
mechanism. If they did contain the éléments of this machine, it would 
be none the less invention to combine them so as to produce the new 
and useful resuit which the inventor in this case, we think, has accom- 
plished. We are of opinion that the claims herein referred to are valid 
for the reasbris stated. 

As tô infringement, the testimony tended to show that the inventor 
of the machine used Ijy the défendants, Mr. Bushnell, visited and ex- 
amined otie of the complainànt's machines, taking measurements there- 
of, arwl subsequently constructed his machine. This testimony is un- 
disputed. There are apparent some changes and departures from the 
complainànt's invention. The conveyor, instead of being attached 
directly to the conveyor trough of the cookers, has an intervening 
receiver, but the spiral conveyor accomplishes the purpose of the com- 
plainànt's method by direct attachment to the charging box, an added 
argument as to the utility of the complaianant's device, and we think 
an infringement of it. The method of operating the machine is a little 
différent, but it has the meritorious feature of continuons movement 
by means of a lever or pull actuated by the operator with the automatic 
trip device, differently constructed, it is true, but operating at the end 
of the forward stroke with the practical effect of the complainànt's 
mechanism. 

We think infringement is clearly shown of claims i, 2, 4, and 9. 

For the reasons stated, we think the circuit court erred in holding 
the patent void for want of novelty, and the decree is reversed, and the 
cause remanded to the circuit court, with instructions to render the 
usual decree, in conformity with this opinion, for the complainant and 
against the respondent for an injunction and accounting. 
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SOUTHERN RY. CO. v. ENSIGN MFG. CO. 

CENTRAL TRUST CO. et al. v. RIOHMOND & D. R. CO. et aL 

(Circuit Court of Appeals, Fourth Circuit. July 10, 1902.) 

No. 449. 

1. CONTRACT— ParTIBS— PURCHASB OP RaILHOAD KqUIPMENT BT LeSSEE, 

Ttie gênerai purchasing agent of a railroad company ordered certain 
equipment to be furnlshed to bis company from a manufacturer wlth 
wbom he customarily dealt, but directed tlie bills therefor to be made 
against another company, wbose Unes bis own company operated under 
a lease. Such lease prorided that wbere new equipment was needed, 
and was agreed on between the two cpmpanies, the same sbould be 
furnished by the lessor; but It dld net appear that any such agreement 
was made wlth respect to that In question. The equipment was shipped 
as ordered. Heîd, that the lessee, and not the lessor, was the purchaser. 

2. Railroads— Recbivership— Preferbntial Debts. 

Three thlngs are necessary In order to give a clalm for supplies against 
a railroad company, in the hands of a receiver, a préférence over the 
mortgage lien: (1) That the supplies furnlshed must be of that ordinary 
character necessary for operating a railroad and keeping the mortgaged 
property a going concern; (2) that the person furnishing them relied 
upon the interposition and protection of bis equlty by the court, and dld 
not contract upon the personal responsibility of the railroad company; 
(3) that the debt was contracted but a short time before the appointment 
of the recelvers, and was left unpaid because of the sudden action of the 
court In making such appointment. 
8. Same. 

One furnishing car wheels under a contract wlth a railroad company, 
relying upon being paid for the same in 60 or 90 days in accordance 
with a previous course of deallng, and with knowledge that they were 
to be used In repalring the equipment of a leased road, while he bas a 
légal clalm therefor against the comi)any, lias no equity which entitles 
him to préférence of payment over Its mortgagees, wbose mortgages do 
not Include the leased road, and wbere the recelvers appointed in the 
foreclosure suit did not take possession of, nor operate, the same. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 

Thls case cornes up on appeal from the circuit court of the United States 
for the Eastern district of Virginia. The questions in the case arise In the 
administration of the affalrs of the Richmond & Banville Railroad Company, 
in the Consolidated cause of Central Trust Company of New Yorlv v. Rich- 
mond & Banville Railroad Company. Thls consolidation was of two causes, 
one known as "Clyde v. Richmond & BanvUle Railroad Company," brought 
by stockholders and unsecured creditors, and the other by the Central Trust 
Company against the same défendant, seeking foreclosure of a mortgage 
executed October 22, 1886, by the railroad to secure certain bonds. Thls 
mortgage covered the main Une and property of the Richmond & Dauville 
Railroad Company, between Richmond and Banville, ail Its rights in the 
Richmond, York River & Chesapeake Railroad, ail of Its rights in the Pied- 
mont Railroad, and ail Its leasehold interest in the Virginia Midland Railwa'y, 
the Western North Carolina Railroad, the Charlotte, Columbia & Augusta 
Railroad, and the Greenville & Columbia Railroad. The decree of foreclosure 
was entered. Among Its provisions was the following: "The purchaser or 
purchasers at said sale shall also, as part of the considération, in addition 
to the payment of the sum or sums bid, faite the property purchased upon 
the express condition that he or they, or bis or their assigns, approved by 
the court, will pay off and satisfy ail debts or obligations, incurred or to be 
117 F.— 27 
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Incnrred by the reeelvers havlng possession pf such property, which hâve 
not been or shall riot be pald by Sald reeelvers, and whleh shall be adjudged 
by this court to be debts or obligations properly chargeable against the prop- 
erty purchased, and to be pî^or or superlor te the lien of said niortgage of 
October 22, 1886." Reeelvers had theretofore been appointed, flrst under the 
Clyde blU, Jtine 15, 1892, ànd tien under the Consolidated blU, April 13, 
1894. The sale took place, the Southera Rallway Company became the pur- 
chaser, and the sale was conflrmed June 15, 18Ô4. On June 28, 1882, spécial 
masters, wçre appointed. before whom clalms coming withln the order of 
sale potil4JB^brfesetited and ptoiféd. On November 23, 1892, the Enslgn Manu- 
facturlp^ .Çoinpapy flled wjtn Messrs. Pleasants and Atkins, the spécial mas- 
tèrs, Its élMa» tinder the order of référence, yrom tlme to tlpae it made in- 
qulry as to the resuit oîjts application. Recelvlng no satisfactory reply, 
flnally on July 18, 1901, itJBÏed îts pétition In the Consolidated cause, seekmg 
payment of . Its claim. Tbé pétition was anevrered. The cause was heard 
before, A' .^- Wcklnson, wto had suqceeded Messrs. Pleasants and Atkins as 
roeclal lîiaster, and the cialm was allowed by him In the sum of ?1,590. 
Exceptions were taken to the report, were héard by the Circuit court, were 
overruled, and the report was conflrmed. Leave to appeal was given, and 
the cause Is liere on the assignments of error. 

One of the groundS of défense, Included In exceptions to the report of the 
spécial ma.pter and In the assignments of error, Is lâches on the part of the 
Enslgn Màntifacturing Company In pressing its claim after flling It with the 
spécial misters. The record, discloses no ground for such a charge, and we 
doncnr in thls reroect wltb tiie court below. The claim Is based upon three 
ordefs of Joseph Mlnetree, styllng hlmself "General Purchaslng Agent of the 
Richinond & Banville Railroad Corapany." Two of thèse orders are for 
car ivhpels, and the other Is for car wheels and spoke truck wheels. This 
Is the form of one of the orders (the othérs are preclsely simllar, except as 
to dates and amounts): 

"Order No. 9,994. 

"Please Put This No. on Touir Involce and Make Ail Invoices In Tripllcate. 

"Joseph P. Mlnetree, General Purchaslng Agent, Rlchmond & Danville 
i Railroad Company. 

"Office of General Purchaslng Agent, Atlanta, Ga., Oct. 17, 1891. 

"Ensigft iMànf . Co., Huntington, W. Va.: Please furnish the Richmond & 
Danville Railroad Company wIth the foUowIng supplies, viz.: 100 33" Passgr. 
Car Wheels Bored 5". Make blU against Central Railroad of Georgia. Pre- 
pay frelght to Rlch'd, Va. Guarantles herewith. Ship via C. & O., via R. 
& D. at Rlchmond, Va., and Central R. R. at Augusta, Ga. Mark: 'Rlchiçond 
& DanvUle R. R. Co. To D. D. Ourran, Supt, Oare of F. H. McGee, M. M., 
Maçon, Ga/ Joseph P. Mlnetree, General Purchaslng Agent 

" Acknowledged." 

One orhet has direction to ship to "B, C. Epperson, Supt, care G. W. 
O'Brlen, M. M,, Augusta, Ga."; another, to "D. D. Curran, Supt., care of F. 
H. McGee, M. M., Maçon, Ga."; the third, to "B. C. Epperson, Supt., care 
B. M. North, StOrekeeper, Augusta, Ga." 

The Ensign Manufaeturing Company for some time had had fréquent deal- 
Ings with the Richmond & Danville Railroad Company, fumlshing the rail- 
road Company with supplies of this character. It Is alleged, and not se- 
rlously denled, that thèse articles were purchased to be used on the system 
of the Central Railroad & Banking Company of Georgia. They were charged 
on the books of the Ensign Manufaeturing Company to this last-named 
company, and an effort was made to collect the blll. This falling, the claim 
cornes hère. At the date of thls purchase and the dellvery of the goods the 
railroad part of the System of the Central Railroad & Banking Company of 
Georgia was operated by the Rlchmond & Danville Railroad Company under 
the terms of a lease executed by the former company to the Georgia Pacific 
Railroad Conlpany, and by it turned over to the Richmond & Danville Rail- 
road Company. This lease was dated June 1, 1891. Whether this lease was 
valid or not (and that has been a subject of controversy not now concerning 
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us), under îts opération the railroad property of the Central Rallroad & Bank- 
ing Company was managed and controlled by the Eichmond & Banville 
Eailroad Company froîn June 1, 1891, to March, 1892. The rental under the 
lease was to be pald in the shape of meeting ail incréments of interest on the 
obligations of the Central Eailroad & Banking Company, and a further sum 
in cash of $625,000 per annum, belng a divldend of 7 per cent, on its capital 
stock. Neither thls lease nor any part of the property of the System of the 
Central Eailroad & Banking Company of Georgia was Included in the mort- 
gage foreclosed In the main cause, and no part of it, or of the lease, ever 
came into the hands of the receivers in the main cause or of the purchaser 
under the sale for foreclosure. 

Willis B. Smith, for appellants. 
Wyndham R. Meredith, for appellees. 

Before SIMONTON, Circuit Judge, and BRAWLEY and WAD- 
DILL, District Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). Our 
first inquiry is, between whom was the contract of purchase of thèse 
goods? Was the Richmond & Banville Railroad Company, or the 
Central Railroad & Banking Company, the purchaser? The goods 
were delivered upon an order of the gênerai purchasing agent of the 
Richmond & Banville, with whom the Ensign Manufacturing Com- 
pany had had long and fréquent dealing, and in the regular course of 
that dealing. The goods were shipped upon that order, and as directed 
in that order. The Richmond & Banville did not profess to be acting 
as agent for the Central Railroad & Banking Company, and in fact 
had no authority to act as such agent. One of the express terms of 
the lease was that when additional equipment was needed for the 
lessee, and its supply demanded by the lessee, and the lessor shall 
agrée that such additional equipment is necessary, the moneys requi- 
site to pay for the same shall be provided by the lessor. There is no 
évidence in the record of such demand, or of any. concurrence in the 
necessity for it. So the contract was between the Ensign Manufactur- 
ing Company and the Richmond & Banville Railroad Company. This 
being so, the direction upon the order, "Make bill against Central 
Railroad," could only hâve been intended to direct the purchasing 
Company upon what part of the property it was operating the goods 
were to be used and against whom in its own books they were to be 
chargcd, — a part of its system of bookkeeping. 

But this does not constitute the case. The vital question is: 
Granting that this is in law a debt of the Richmond & Banville Rail- 
road Company, is it in the class of those favored debts to which the 
court gives a claim prior in lien to the mortgage foreclosed in this 
suit ? It will not do to stand upon the légal demand. Were this the 
case, the légal demand of the bondholder, secured by his recorded 
mortgage, must prevail. The intervener must rely oïl its equity, and 
then the question arises, can this equity be asserted against the mort- 
gagees of the Richnaond & Banville Railroad Company and the South- 
ern Railway Company, its purchaser, or is it more properly an equity 
to be asserted against the Central Railroad & Banking Company of 
Georgia? The suprême court of the United States, in Fosdick v. 
Schall, 99 U. S. 235, 25 L,. Ed. 339, and the many cases following it. 
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applying the principles therein established, has recognîzed an equity iii 
creditors, who supplied a railroad company with labor and supplies 
necessary to keep it a going concern, to be reimbursed from earnings 
ôf svich road in the hands of a receiver. This equity is held to be 
supêripr to the daims of the raortgage creditors. Sometimes it is 
so potent as to justify payment out of the corpus of the property, in 
the absence of earnings. The reason for this exceptional rule, which 
is applied only to railroads, is because of their quasi public character. 
They obtain and use certain franchises granted by the public, and in 
considération thereof must subserve the interests of the public. Espe- 
cially must every railroad be kept a going concern. To this end, their 
earnings are first applied to debts incurred for labor and supplies neces-. 
sary to keep the road in actual opération. In this way not only is 
the public interest served, but the value of the property covered by 
the mortgage is maintained, and the interests of ail concerned not 
allowed to go to ruin. Southern Ry. Co. v. Carnegie Steel Co., 176 
U. S. 289, 20 Sùp. Ct. 347, 44 L. Ed. 458. In this way those furnishing 
such necessary labor and supplies are assured that, even if the railroad 
should unexpectedly go into the hands of receivers, the earnings there- 
after will be applied to meet their demands; and if, in the opération 
of a railroad by a receiver, earnings which should hâve been used in 
meeting-obligations for current supplies are diverted from this pur- 
pose, and are used for the advantage of the mortgage creditors, such 
diversion iiîiust be made good, even if it be necessary to encroach upon 
the corpus of the mortgaged property. Fosdick v. Schall, 99 U. S. 
235, 25 I^. Ed. 339; Burnham v. Bowen, m U. S. 776, 4 Sup. Ct. 
67s, 28 ly. Ed. 596; Trust Co. v. Morrison, 125 U. S. 591, 8 Sup. Ct. 
1004, 31 L. Ed. 825 ; St. Louis, A. & T. H. R. v. Cleveland, C, C. 
& I. R. Ce, 125 U. S. 658, 8 Sup. Ct. ion, 31 L. Ed. 832; Southern 
Ry. Co. V. Carnegie Steel Co., supra. The rule is expressed in terse 
form in Burnham v. Bowen, supra: 

"If current earnings are used for the beneflt of mortgage creditors before 
current expensés are pald, the mortgage ' security is chargeable in equity 
with the reétoration of the fund which has thus been applied improperly to 
their use." 

In Kneeland v. Trust Co., 136 U. S. 89, 10 Sup. Ct. 950, 34 L. Ed. 
379, thè geiieral doctrine was recognized. But the court, speaking 
with emphasis of the sacrèd character of vested liens, declared that the 
rule shoùM bè applied only in a îew specified and limited cases. In 
Thomas V. Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663, the 
doctrine of Fosdick v. Schall was recognized, but was not applied, be- 
cause the party seeking the préférence over the mortgage lien had 
contracted. upon the respônsibility of the railroad company, the mort- 
gagor, and not in reliance upon the interposition of a court of equitv. 
In Virginia & A.,Coal Co.v. Central R. & Banking Co., 170 U. S. 355, 
18 Sup. Ct. 6.157, 42 L. Ed. 1068, à rule is laid down reconciling- Burn- 
ham v. Bôwen ànd Thomas v. Car Co. See Niles Tool Works Co, 
v, Louisville, N. A. & C. R. Co., 50 C. C. A. 390, 112 Fed. 561. 

No hard and fast rule has been adopted. Each case dépends upon 
its own circumstances. "Whether the debt was contracted upon the 
Personal crédit of the railroad company, without any référence to its 
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receipts, is to be determined in each case by the amount of the debt, 
the time and terms of payment, and ail other circumstances attend- 
ing the transaction." Southern Ry. Co. v. Carnegie Steel Co., 176 
U. S. 285, -îo Sup. Ct. 358, 44 L. Ed. 458. One of thèse circumstances 
upon which grcat stress is laid is that this equity is applied to such 
claims only as arose within a reasonable time before the receiver was 
appointed. Paine v. Railroad Co., 118 U. S. 159, 6 Sup. Ct. 1019, 30 
L,. Ed. 193 ; Mihenberger v. Railvvay Co., 106 U. S. 288, i Sup. Ct. 
140, zy h. Ed. 117; Thomas v. Railway Co. (C. C.) 36 Fed. 817; 
Blair v. Railway Co. (C. C.) 22 Fed. 471. In this last case Judge 
Brewer says that six months is the longest time within his knowledge 
that ever has been given. In the opinion of this court in Bound v. 
Railway Co., 7 C. C. A. 322, 58 Fed. 473, 8 U. S. App. 472, thèse 
claims to be preferred are said to be for "those ordinary and necessary 
current expenses of operating a railway contracted within a short time 
before a receivership, which by the sudden action of the court in ap- 
pointing a receiver were left unpaid." 

Three things, therefore, are necessary in order to give a claim 
against a railroad company, in the hands of a receiver, a préférence 
over Ihe mortgage lien : The supplies furnished must be of that ordi- 
nary and necessary character for operating a railroad, and keeping the 
mortgaged property a going concern; that the person furnishing 
them relied upon the interposition and protection of his equity by the 
court, and did not contract upon the personal responsibility of the rail- 
road company; that the debt was contracted but a short time before 
the appointment of the receivers, and was left unpaid because of the 
sudden action of the court in making such appointment. 

Taking thèse up in their order : The car wheels, no doubt, were of 
that character of supplies necessary for the opération of a railroad; 
but in the case before us an equity is claimed, superior to the vested 
lien of thèse mortgagees of the Richmond & Banville Railroad. The 
supplies were not furnished for the use of any railroad on which thèse 
mortgagees had a Hen, nor for the benefit of any such railroad. On 
the contrary, they were furnished to the Richmond & Danville Rail- 
road, in the performance by it of the obligations it assumed for the 
Georgia Pacific Railroad Company to the Central Railroad & Banking 
Company, and were on the latter road, in which thèse mortgagees and 
the receivers appointed at their instance had no interest whatever, and 
from which there is no évidence in the record that they derived any 
benefit. The claim does not come within "those ordinary and current 
expenses of operating a railroad," referred to in Bound v. Railway Co., 
supra. In this respect the case diflfers essentially from Southern Ry. 
Co. V. Carnegie Steel Co., supra, in which case the steel rails upon 
which claim was made were furnished for the use of the mortgaged 
property, came into the hands of the receivers, were used by them, and 
at the sale went into the hands of the purchasers. 

Did the Ensign Manufacturing Company furnish thèse goods, re- 
lying upon the interposition and protection of their equity by the court, 
or did they contract upon the personal responsibility of the Richmond 
& Danville Railroad Company ? On this point Mr. Ensign, the man- 
ager of this company, speaks as follows : 
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"I further désire to state that the supplies fumlshed to the Rlelimond & 
Dan ville Rallroad Company, belng car wbeels and in small lots, and being 
sent to différent points along the Une of its road, were furnished becanse 
of the fact that the Bnsign Manufactiirlng Company had had a runnlng 
account with the Rlchmond & Danville Company for a number of years, 
and had been engagea in making and shipping car wheels, and would flll 
orders from tlme to time from the said Richmond & Danville Rallroad 
Company, and shlp them wherever and to whatever points the said Rich- 
mond & Danville Rallroad Company, or Its purchasing agent, desired, with- 
out question as to -who -would pay the same, looking to the Rlchmond & Dan- 
ville Rallroad Company, and the cùrrent receipts of the road for payment 
for said supplies. Thèse supplies were usually pald for in the course of 60 
or 90 days. Payments were made by checks from the Richmond & Dan- 
ville Rallroad Company ofllce, and whlle the Ensign Manufacturing Com- 
pany made eut bllls for the goods in controversy in thls matter, amounting 
to $1,590, agalnst the Central Rallroad & Banking Company of Georgla, It 
veas simply because the Richmond & Danville Rallroad Oompany's purchas- 
ing agent so requested on the orders, and not because the Ensign Manufac- 
turing Company looked to the Central Rallroad & Banking Company of 
Georgla for payment." 

It appears from this that the manager knew that the goods were 
purchased for and were used by the Georgia railroad. In Kneeland v. 
Trust Ce, 136 U. S. 89, 10 Sup. Ct. 950, 34 L. Ed. 379, the court, 
animadverting upon the disposition to extend the équitable doctrine 
of Fosdick V. Schall, says : 

"No one Is bound to sell to a railroad company, or to work for it. Whoever 
has dëalings vfith a company whose property Is mortgaged must be assumed 
to hâve dealt with it on the falth of its personal responsibllity, and not in 
expectation of subsequently dlsplaeing the prlority of the mortgage. * * * 
It Is the exception, and not the rule, that such prlority of lien can be dis- 
placed. We emphasize the fact of the sacredness of the contract lien." 

FoUowing the Kneeland Case, the court, in Thomas v. Car Co., 
149 U. S. Iio, 13 Sup. Ct. 824, 37 L. Ed. 663 decided that, in order to 
secure this equity, the creditor must hâve furnished the supplies relying 
upon the interposition of the court. In Southern Ry. Co. v. Carnegie 
Steel Co. the same doctrine is reiterated, having previously been 
recognized in Virginia & A. Coal Co. v. Central R. & Banking Co., 
170 U. S. 355, 18 Sup. Ct. 657, 42 E. Ed. 1068. The same doctrine 
was applied in this court in Bound v. Railway Co., supra. 

So the question comes, were thèse goods furnished on the crédit of 
the Richmond & Danville Railroad Company, — its personal crédit, — 
or in reliance on this equity? The testimony of Mr. Ensign, above 
quoted, answers this question. His company had had fréquent deal- 
ings with the Richmond & Danville Railroad Company, had had a 
running account with it for years, had fîlled orders when made, look- 
ing to the Richmond & Danville Railroad Company and the current 
receipts of that road, presenting its bill in 60 or 90 days, and in ail 
previous instances had been promptly paid. The goods had been in 
this instance charged to the Georgia railroad simply because the pur- 
chasing agent of the Richmond & Danville so requested it, and not be- 
cause the Ensign Company looked to the Georgia road for payment. 
Now, as the goods furnished under the order of the Richmond & 
Danville Railroad Company were for the use of the Georgia road, and 
were actually used by it, the Ensign Company could hâve relied upon 
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thîs equity, and could hâve asserted it against the current earnings of 
the Central Railroad & Banking Company of Georgia in priority to its 
mortgages. Virginia & A. Coal Co. v. Central R. & Banking Ce, 
170 U. S. 368, 369, 18 Sup. Ct. 657, 42 L. Ed. 1068. The equity 
exists, notwithstanding the mortgages, nctwithstanding the lease which 
is subordinate to the mortgages, notwithstanding the fact that the Rich- 
mond & Banville Railroad Company ordered the goods. It is an 
equity in favor of the materialman, existing against any person inter- 
ested in the railroad property, either as owner, lessee, or mortgagee. 
If, however, the goods were not delivered in reliance on this equity, 
but because they were ordered by the Richmond & Danville in the 
satisfactory course of dealing existing between it and the Ensign 
Company for years, they were delivered on the personal crédit of the 
Richmond & Danville, and under the cases cited above the claim for 
them cannot be preferred. 

The mère fact that the payment for the goods was expected from the 
earnings of the railroad company is not sufHcient to put the equity in 
motion. See Lackawanna Iron & Coal Co. v. Farmers' Loan & Trust 
Co., 176 U. S. 303, 20 Sup. Ct. 393, 44 L. Ed. 475 ; Bound v. Railway 
Co., supra. This conclusion is strengthened by the fact that the ac- 
count in this case was made in October and November, 1891, and the 
receivers were not appointed until August, 1892. We hâve seen how 
much stress the court places on the period elapsing between the in- 
curring the debt and the^udden action of the court in appointing a 
receiver. Indeed, in the order appointing receivers in the main cause, 
the only current and unpaid pay rolls and vouchers and supply accounts 
incurred in the opération of the railroad System which they were direct- 
ed to pay out of the earnings coming to their hands were limited to 
such as were incurred within six months prior to the date of the order. 

The case at bar strongly resembles, if it is not on ail fours with, 
Virginia & A. Coal Co. v. Central R. & Banking Co. of Georgia, 170 
U. S. 355, 18 Sup. Ct. 657, 42 L. Ed. 1068. In that case the same pur- 
chasing agent of the Richmond & Danville Railroad Company, while 
that company was operating this Central Road, contracted with the 
coal company to furnish coal to the Central Railroad for 12 months 
from July i, 1891, to July i, 1892. The coal was furnished. The bill 
not having been paid, the coal company intervened in a suit in which 
the receiver of the Central Road and the Richmond & Danville Rail- 
road Company were parties. To its pétition for intervention it made 
both of thèse parties défendant, and by it sought payment for the coal. 
They claim against the Richmond & Danville under the contract. 
That against the Central was through the equity, in that the coal was 
purchased for the -use of, and was used by, the Central Road. The 
suprême court held that the equity, under which payment for supplies 
should be paid out of current earnings in the hands of the receiver, ex- 
isted against the Central Railroad & Banking Company, because the 
supplies were used in its opération, notwithstanding that the contract 
of purchase was that of its lessee. As the resuit of the case, payment 
was ordered to be made by the company for whose use the goods were 
brought. No decree was entered against the Richmond & Danville. 
The court, in fact, held that the légal contract was with the Rich- 
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mond & Banville, but, when it was sought to enforce the equity, the 
earnings of the Central were liable to it. So we hold in this case. 
Although the contract was made with the Richmond & Banville Rail- 
road Company, and the Ensign Manufacturing Company is a créditer 
thereunder against this company, yet, as the goods were purchased for 
and were used by another company, no equity exists, as against the 
mortgagees of the Richmond & Banville, giving the claim priority 
over them. 

The decree of the circuit court is reversed, and the cause is re- 
manded to that court, with instructions to dismiss the pétition. 

Reversed. 



SOUTHERN RT. CO. V. CHAPMAN JACK CO. 
CENTRAL TRUST 00. et al. v. RICHMOND & D. R. OO. et aL 

(Circuit Court of Appeals, Fourth Circuit July 10, 1902.) 

No. 450. 

1. RAI1.R0ADB— Recbtvership— Prbfekential Uebts. 

Jackscrews purchased by a railroad company for use on Its road, 
'nrithln six months prlor to the appointment of receivers in a foreclosure 
suit, are wlthln the terms of the decree malîing the appointment, re- 
qulrlng the recelver to pay supply accounts incurred In the opération of 
the road wlthln six months; but the same articles, purchased nearly a 
year prlor to the recelvershlp, for use on a^eased road not Included in 
the mortgage, and which did not pass Into the hands of the receivers, 
are not supplies necessary In operatlng the mortgaged road, and the 
seller la not entltled to préférence in payment over the mortgage debt. 

Appeal from the Circuit Court of the United States for the E^stern 
Bistrict of Virginia, at Richmond. 

This case cornes up on appeal from the decree of the circuit court of the 
United States for the Eastem district of Virginia. It is one of the cases 
arising In the administration of the aCairs of the Richmond & Danvilla 
Railroad Company. The clalm Is made by the Chapman Jack Company 
against the Southern Rallway Company, purchasers of the property of the 
Richmond & Banville Railroad Company at the sale made under a decree 
of foreclosure of the mortgages upon this property. The decree on this 
point is in thèse words: "The purchaser or purchasers at said sale shall as 
part of the considération of such sale, and In addition to the payment of 
the sum or snms bid, take the property purchased upon the express condi- 
tion that he or they would "protect the securlty given for the lien of the 
North Oarolina Railroad Company,' and will also pay off and satisfy any 
and ail outstandlng and unpaid receivers' certiflcates or receivers' notes and 
obligations Issued under the order of June 28, 1892, and having priority 
over the lien of said mortgage of October 22, 1886, and ail other claims 
heretofore filed In this case, or In elther of the causes Consolidated herein, 
but only when said court Shall allow such claims and adjudge the same to 
be prior in lien or superlor in equity to the mortgage foreclosed in this suit, 
and In accordance with the order or orders of the court al'.owing such 
claims and adjudging with respect thereto." In this connection is inserted 
a clause from the decree of June 15, 1892, appolnting the receivers: "The 
said receivers shall, from time to time, out of the funds coming into their 
hands from the opération of the property, pay the expense of operating the 
same and executing their trusts, and ail taxes and assessments upon the 
said property or any part thereof, and also pay and discharge ail such 
trafic and car mileage balances as may be due to Connecting and other 
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rallways, and ail such loss and damage clalms arlslng from the previous 
opération of said property as. In thelr judgment, on examinatlon, are proper 
to be pald as expenses of opération, and shall also, ont of the moneys coming 
Into thelr hands, pay and discharge ail the current and unpald pay roUs and 
vouchers, and supply accounts Incurred In the opérations of sald railroad 
System, at any time withiu six months prior hereto." When the receivers 
•were appointed, the court also appointed spécial masters, who were direrted 
to call in creditors of the Richmond & DanvlUe Railroad Company. This 
they did, and among others the Chapman Jack Company filed the présent 
claim. There was much delay in examinlng and passing upon the varions 
clalms. Among those so delayed was this of the Chapman Jack Company. 
It was not flnally passed upon until 1901. This delay has been charged as 
lâches upon the part of the claimant; but we concur with the spécial master 
and the court below that this charge will not lie. The claim of the Ohapman 
Jack Company Is on the following accounts: 

Central R. R. & Bkg. Co., to the Chapman Jack Company. 
July 13, 1891. 20 Chapman jackscrews, $126, less 33ys per cent. . $ 84 00 

The Same to the Same. 
Aug. 20, 1891. 12 Chapman jackscrews at $3, $36, less 33^4 per 

cent $ 24 00 

Richmond & Danville R. R. Co., to the Chapman Jack Oo. 
Jan. 28, 1892. 24 Chapman jackscrews, $324, less 33% per cent. . §216 00 

The Same to the Same. 
April 6, 1892. 12 Chapman jackscrews, $162, less 33i/à per cent... ?108 00 

The Chapman jackscrews for the Central Railroad & Banking Company 
were ordered by the purehasing agent of the Richmond & Danville Railroad 
Company, and were sold, shipped, and delivered under and because of that 
order. The Central Railroad & Banking Company was at that time operated 
by the Richmond & Danville Railroad Company, which had assumed the 
obligations of the Georgia Pacific Company, whlch latter company had se- 
cured a lease of the property of the Central Railroad & Banking Company 
The articles purchased and charged to this last-named company were for 
use on its road. From ail that appears in the record, the articles purchased 
and charged to the Richmond & Danville Railroad Company were for the 
use on the property of that company covered by the mortgage foreclosed 
and purchased by the Southern Railway Company. Spécial Master Dickln- 
son, who heard the case, reported in favor of the entire claim of the Chapman 
Jack Company and recommended its payment. The court, hearing his re- 
port and the exceptions thereto, concurred with the master and conflrmed the 
report on the whole. The matter cornes hère on assignments of error. 

Willis B. Smith, for appellant. 
Wyndham R. Meredith, for appellee. 

Before SIMONTON, Circuit Judge, and BRAWLEY and WAD- 
DILL, District Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). The 
questions in this case naturally divide themselves. 

I. As to the daim against the Richmond & Danville Railroad Com- 
pany for the articles charged to it in its own name. The articles 
were in the class of supplies necessary in operating a railroad, and 
those claims corne within the very terms of the order of June i;, 
1892, appointing the receivers and stating their duties. They are in- 
structed "from time to time, out of the funds coming into their hands 
from the opération of the property, to pay and discharge ail the cur- 
rent and unpaid pay rolls and vouchers and supply accounts incurred 
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in the pperation of the said raîlroad System at any tîme within six 
months prior hereto." Thèse are supply accounts, incurred February 
i6, 1892, $316, and April 16, 1892, $108. Both are within the six 
months provided in the order, and must be paid. In this respect we 
concur fuUy with the court below, and on this point its decree is af- 
firmed. 

2. The daim for supplies furnished for the use of the Central Rail- 
road & Banking Company stands on a différent footing. In one very 
material point they were not incurred within the six months of the or- 
der appointing receivers, bearing date June, 1892. They bear date 
July 20, 1891, and August 22, 1891. Besides this, they were ordered 
by the Richmond & Danville Railroad Company, and are a debt of 
that Company. But they were ordered for supplies furnished to the 
Central Railroad & Banking Company of Georgia, property not in- 
cluded in the mortgage foreclosed in the main cause, over which the 
receivers had no controlj which never came into their possession, from 
which they derived no revenue. The debt was incurred by the Rich- 
mond & Danville Railroad Company, to meet an obligation of the 
Georgia Pacific Railway Company, which obligation the Richmond 
& Danville Railroad Company had assumed. The doctrine has been 
established beyond controversy that holders of bonds of a railroad 
Company, secured by mortgage, take them subject to this condition 
that the earnings of the company shall first be applied to keeping thé 
railroad property a going concern, and that debts incurred for labor 
or materials, needed to keep the mortgaged property a going concern, 
must be paid before the earnings can be applied to the mortgage debt. 
And if the mortgagees proceed on their security and obtain the ap- 
pointment of a receiver, the earnings in the hands of the receiver must 
be applied to the liquidation of unpaid debts for operating expenses 
accrued within a limited period, due by a railroad suddenly deprived of 
its property, the pa3m3ent of laborers, and of balances due to other 
roads, and debts of like character (Virginia & A. Coal Co. v. Central 
R. & Banking Co., 170 U. S. 367, 18 Sup. Ct. 657, 42 L. Ed. 1068), 
or, as expressed by Judge Morris, speaking for this court, in Bound v. 
South Carolina R. Co., 7 C. C. A. 322, 58 Fed. 473, 8 U. S. App. 472, 
"to those ordinary and current expenses of operating a railroad, con- 
tracted but a short time before a receivership, which by the sudden 
action of the court in appointing a receiver were left unpaid." 

But, except as against this small and limited class of claims, the lien 
of the mortgage is paramount and must be protected. This debt of 
the Richmond & Danville Railroad Company, incurred in carrying out 
the obligation of another company, is surely not one of those ordinary 
and current expenses incurred in its opération which the mortgage 
creditor cpuld expect and for which he must waive his lien. The 
claimant, as to thèse items, cornes under the head of a gênerai creditor, 
having no Spécial equity on the earnings in the hands of the receivers." 
The claimant relied upon the personal crédit of the Richmond & Dan- 
ville Railroad, and its claim is in that category. In this respect this 
claim resèhibles that of the Ensign^ Manufacturing Company, decided 
at this tef m (117 Fed. 417), and our conclusion is the same with regard 
to both clfims. 
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So much of the decree of the circuit court as allows payment of the 
two accounts of the Chapman Jack Company against the Central Rail- 
road & Banking Company — ^that is to say, one of $84 and the other of 
$24, in ail $108 — is reversed. In ail other respects, the decree below is 
affirmed. 

Modified. 



CITY OF BEATRICE, NEB., y. EDMINSON. 

(Circuit court of Appeals, Bighth Circuit August 25, 1902.) 

No. 1,726. 

1. Evidence— Laws or Statbs— Prtnted Statctes. 

Printed copies of the statute laws of Nebraska, purporting to be pub- 
llshed under its authority, are prima facle évidence of ttie passage and 
existence of the laws there publlshed. In the courts of the United States 
and of the state of Nebraslsa. Comp. St. Neb. 1899, § 5993; Rev. St. §§ 
721, 905. 

2. CONSTITUTIONALITT OP StATCTB. 

Chapter 14 of the Laws of Nebraska of 1885 Is not unconstitutional, 
and its title Is not obnoxious to section 11, art. 3, of the constitution of 
Nebraska. 
8. Same. 

Webster v. City of Hastings, 81 N. W. 510, 59 Neb. 563, whlch holds 
thls chapter unconstitutional, Is concluslve or controlllng upon no court 
or party, except the parties to that action and their privles, in the ab- 
sence of proof of the fact, established in that case, that the title of 
chapter 14 of the Laws of Nebraska of 1885, when It passed the législa- 
ture, differed from the title of that act publlshed by authority of the 
state in the Session Laws of 1885. 
4. State Constitdtion— Construction by State Court — Effect in Fédéral 
Courts. 

The fédéral courts unlformly foUow the construction of the constitu- 
tion and statutes of a state announeed by Its highest judicial tribunal 
in ail cases that Involve no question of gênerai or commercial law and 
no question of right under the constitution and laws of the nation. 
6. Same— Efpect op Pinding op Fact. 

But the flnding by a state court of the terms of a statute or of its title 
held unconstitutional is not concluslve or controlllng upon a fédéral 
court In an action between other parties. 

6. 'MuNioiPAii Bonds— Power to Issue— Récital of Wbonq Statute— Imma- 

TBRIALITT. 

Where the power to issue municipal bonds has been vested In a city 
by appropriate législation, a récital In the face of the bonds of a stat- 
ute which does not grant the authority is not fatal to the securitles or 
material to the issue of their valldity. 

7. Municipal Bonds— Récitals— Excessive Indebtedness— Estoppel op City. 

Récitals In municipal bonds which Import an Issue In accordance ^yith 
the terms of the law or constitution which contalns the limitation ol 
indebtedness wIU estop the munlcipality from defeating the bonds on 
the ground that its debt exceeded the prescrlbed limitation, where the 
récitals were made by municipal officers In whom the power was vested 
and upon whom the duty was Imposed of determining whether or not 
the limitation was exceeded before they Issued the bofids, and where no 
notice of the fact of the excessive indebtedness was given to the buyer 

If 4. State laws as rules of décision in fédéral courts, see notes to GrilBn v. 
Wheel Oo., 9 C. C. A. 548; WUson v. Perrin, 11 C. C. A. 71; Hill v. Hite, 
29 O. C. A. 553. 
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by the face of the bonds or by any public record which was prescrlbed 
by the constitution or by the act under whlch the securities were issued, 
aa a test of the limitation. 
8. Same— Depect in Election. 

Récitals In municipal bonds by offlcers empowered to détermine and 
certlfy the fact that a proposition to issue the bonds was duly submit- 
ted and sustained by a favorable vote of the electors, and that ail pré- 
cèdent conditions to the lawful issue of the bonds were complied with, 
will estop a munlclpality, as against an innocent purchaser, from de- 
feating the bonds because the proposition actually submitted failed to 
contain a required provision authorizlng an annual levy to pay the prin- 
cipal of the bonded debt 
(Syllabus by the Court.) 

In Error to the Circuit Court of tlie United States for the District 
of Nebraska. 

William C. Dorsey (Robert S. Bibb and Samuel Rinaker, on the 
brief), for plaintiff in error. 

John h. Webster (L. C. Krauthoff, on the brief), for défendant in 
error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge. This writ of error challenges a judg- 
ment against the city of Béatrice in the state of Nebraska upon cou- 
pons eut from two séries of bonds of $i,ooo each issued by that city, 
one séries of 8o bonds dated on March 9, 1886, and another séries of 
3S bonds dated November 2, 1891. The case was tried by the court 
without a jury, and ail the issues of fact were found against the city 
and in îavor of the plaintiiï below. This plaintifï was a bona fîde pur- 
chaser of the bonds without notice of any defects or défenses with 
which he was not charged by the statutes of the state of Nebraska. 
The bonds of the first séries contained a récital that they were issued 
for the purpose of constructing, maintaining, and operating a System 
of waterworks for the city in pursùance of and by authority of an act 
of the législature of the state of Nebraska authorizing cities of over 
5,000 inhabitànts to construct, maintain, and operate a system of 
waterworks, and that the mayor and council, being vested with au- 
thority for that purpose, had found that ail the requirements of law 
and conditions précèdent and necessary to authorize the issue, negotia- 
tion, and delivery of the bonds had been fully complied with. The sec- 
ond séries contained a récital that they were issued for the same pur- 
pose "under and by virtue of section 66 of an act of the législature of 
the state of Nebraska, as now amended, entitled 'An act to provide for 
the organization, government, and powers of cities of the second class 
haVing more than five thousand inhabitants,' approved March i, 1883, 
and the title to which was amended March 5, 1885, so as to read as 
above set out, said section being section 66 of article 2 of chapter 14 
of the Comfîiled Statutes for the year of 1887," that a proposition to 
issue the bonds- had been submitted to, and a favorable vote secured 
from, the electors, that the amount of the bonds was witliin the liniit 

%8. Bona flde purchasers of municipal bonds, see note to Pickens Tp. v. 
Post, 41 C. C. A. 6. 
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of bonded indebtedness which the mayor and common council were 
empowered to contract, and that they were authorized to borrow the 
sum of $35,000 and to pledge the property and crédit of the city by its 
negotiable bonds for the repayment of this money. 

It will be seen that thèse récitals refer to the act for the govern- 
ment of cities of the second class having more than 5,000 inhabitants. 
The chief complaint of counsel for the city is that there never was any 
such act, and hence that there never was any power in this city, 
which contained a population of more than 5,000 and less than 10,000 
inhabitants, to issue any of thèse bonds. This complaint is founded on 
the contention that the amendatory act of March 5, 1885, which con- 
stitutes cliapter 14 of the Session Laws of the State of Nebraska for 
the year 1885, is unconstitutional and void, and that contention grows 
out of this State of facts: In the year 1883 the législature of the 
state of Nebraska passed an act entitled "An act to provide for the 
organization, gavernment, and powers of cities of the second class 
having more than ten thousand inhabitants." By this act it empow- 
ered any city having more than 10,000 and less than 25,000 inhabit- 
ants to issue its negotiable bonds to an amount not exceeding $100,000 
for the purpose of constructing, maintaining, and operating water- 
works. Sess. Laws Neb. 1883, c. 16, § 66. In the year 1885 the 
législature of that state passed the act of March 5, 1885, which is the 
principal subject of controversy in this action. That act provided that 
the title of the act of 1883 should be so amended as to read, "An act 
to provide for the organization, government, and powers of cities of 
the second class having more than five thousand inhabitants" j that 
section i of the act of 1883 should read in substance that ail cities of 
the second class having more than 5,000 and less than 25,000 inhabit- 
ants should be governed by the provisions of this act ; and that other 
amendments should be made therein not material to the présent issue. 
Sess. Laws 1885, c. 14. The légal efïect of thèse amendments, if 
valid, was to confer upon the city of Béatrice, and upon ail cities which 
had more than 5,000 and less than 10,000 inhabitants, the powers 
previously conferred upon cities of more than 10,000 and less than 
25,000 inhabitants by the original act of 1883. The act of 1883 was 
treated as amended by this act of 1885, and the act so amended was 
carried forward into the Compiled Statutes of the state under its 
amended title, and the city of Béatrice proceeded to issue thèse bonds 
under this amended act. Comp. St. Neb. 1887, c. 14, art. 2; Comp. 
St. Neb. 1889, c. 14, art. 2. In the year 1891 the législature of 
Nebraska passed another amendatory act, which by its terms changed 
section 66, art. 2, c. 14, of the Compiled Statutes of 1889, which was 
the same section numbered 66 in the original act of 1883 and in the 
amended act of 1885, so that this section empowered cities subject to 
its terms to issue bonds for waterworks in an amount not exceeding 
$125,000, instead of $100,000. 

It is not claimed that thèse statutes did not confer plenary power 
upon this city to issue the bonds and coupons hère in question if the 
statutes ever became applicable to a city of less than 10,000 inhabit- 
ants. But it is insisted that the existence in the city of Béatrice of 
the power to issue thèse bonds is entirely dépendent upon the validity 
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of the act of March 5, 1885, which Jtlone undertook to extend to cities 
of more tHan 5,000 and less than 10,000 inhabitants the powers vested 
by the aCt oï 1883 in cities of mdfe than 10,000 inhabitants, and it is 
earnestly and persistently argued that the act of 1885 is unconstitu- 
tional and'void. Thus it will bè seen that the sole basis of the con- 
tention that this city was without authority to issue thèse bonds and 
coupons is the claim that the act oî 1885 is unconstitutional. If that 
position is unsound, the entire argument fails, and the power of the 
city to issue the bonds" is not denied. What, then, is the support of 
this proposition? It is the décision of the suprême court of the state 
of Nebraska in Webster v. City of Hastings, 59 Neb. 563, 81 N. W. 
510, and that alone. It is insisted that that décision déclares the un- 
constitutionality of this act, and then the familiar rule is invoked that 
the natioiial courts uniformly foUow the construction of the constitu- 
tion and statùtes of a state announced by its highest judicial tribunal 
in ail cases that involve no question, of gênerai or commercial law and 
no question Of right under the constitution and laws of the nation. 
Madden v. Lancaster Co., 65 Fed. 188, 192, 12 C. C. A. 566, 570 ; 
Glappv. Otoe Co., 104 Fed. 473, 477, 45 C. C. A. 579, 582. But is the 
judgment in Webster v. City of Hastings conclusive or controlling 
upon the issue of the constitutionality of this act? We turn to the 
opinion ili that case to leàrn the issues involved and the efïect of the 
décision there fendèred. 

The provision of the constitution of the state of Nebraska to which 
the act of 1885 is alleged to be obnoxious is that "no bill shall con- 
tain ntore than one subject and the same shall be clearly expressed in 
its title." Article 3, § il. The printed copies of the statute laws of 
Ihe state of Nebraska purporting to be published under the authority 
of that state are prima facie évidence of the passage and existence of 
the laws thus printed in ail the courts of the United States and of the 
state of Nebraska. Comp. St. 1899, § 5993; Rev. St. §§ 721, 905. 
The joumals of the senate and house of that state are évidence of the 
proceedings of those bodies. Comp. St. 1899, § 5992. The courts of 
Nebraska hâve adopted the rule that the authentication and enrollment 
of a statute, or, in other words, the printed copy of it published by 
authority ôf the state, is prima facie évidence of its passage and exist- 
ence as thère published, but that this évidence may be overcome by 
entries in the joumals of the senate and house which explicitly contra- 
dict it. Webster V. City of Hastings, 59 Neb. 563, 568, 81 N. W. 510, 
and cases there dted. Now, in the printed copies of the statùtes of the 
state of Nebraska, purporting to be published by its authority, which 
contain the act of March 5, 1885, hère in question, the title to that act 
reads : "An act to amerid the title and sections i, 2, 3 and 4 of an act 
entitled 'An act to provide for the organization, government and pow- 
ers of cities of the second class having more than ten thousand in- 
habitants,' approved March i, 1883." Sess. Laws 1885, c. i4. That 
title is not obnoxious to the provisions of section 11, art. 3, of the 
constitution of Nebraska, bût it sufïîciently compiles with the ternis of 
that Section. It clearly and plainly expresses the entire subject treated 
by the act, the amendment, of the title and of the act itself relative to 
the organization and govémment of cities of the second class, and 
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the bill treats of but one subject, the subject expressed in the title. 
No court bas ever held, so far as we are advised, and the suprême court 
of Nebraska did not décide in Webster v. City of Hastings, that this 
title was defective, or that the title or the act passed under it was un- 
constitutional or invalid. The question determined in Webster v. City 
of Hastings was other and différent. In that case the prima facie 
évidence of the authentication, enroUment, and publication by author- 
ity of the state of this act and its title was overcome either by the ad- 
mission or by the proof that the entries in tlie journals of the two 
houses disclosed the fact that the words "the title and" were not con- 
tained in the title to this act when it passed the senate or the house, 
and that they had been surreptitiously inserted after its passage and 
before its enrollment. The décision in Webster v. City of Hastings 
is founded upon this fact, and it simply holds that the title of this act 
of 188.5, without thèse words, failed to give fair warning that the pro- 
posed amendments which it contained would change the title of the 
original act, as well as its body, so that it would apply to other cities 
than those having more than 10,000 and less than 25,000 inhabitants. 
But this basic fact upon which that décision stands was neither plead- 
ed, proved, nor found in the case in hand. The entries in the journals 
of the législative bodies in Nebraska were not presented to the court 
below or to this court, and the prima facie évidence of the printed 
statute laws, published by authority of the state of Nebraska, that the 
title to this act contained the essential words "the title and" when it 
passed the législature of that state, stands uncontradicted and unas- 
sailed in this case, while it is supported by the express finding of the 
court below that the city of Béatrice had the power to issue thèse 
bonds and their coupons to an amount not exceeding $125,000. 

It is only when the légal conclusion of a state court relative to the 
constitutionality of a statute of its state is based upon the same facts, 
upon the same statute, that it contrôla the décision of the fédéral courts 
upon that question. The détermination of the issues of fact which 
conditioned the terms and passage of a statute, like the iinding of any 
other issue of fact, concludes no one, either in a state or in a fédéral 
court, except the parties to the action in which the décision is ren- 
dered and their privies. And the finding of the suprême court of Ne- 
braska, in Webster v. City of Hastings, that the words "the title and" 
were not contained in the title of the amendatory act of 1885 when it 
was passed, and its légal conclusion that the title without those words 
was unconstitutional est bpped no court and no party but Webster, the 
city of Hastings, and their privies, from again litigatlng the questions 
there decided. In the case at bar the évidence and the finding are to 
the efïect that the words "the title and" were contained in the title to 
the amendatory act of 1885 when it was passed. That title clearly ex- 
pressed the subject of the act, tbe act was constitutional and valid, and 
the city of Béatrice had plenary power to issue ail the bonds and cou- 
pons hère in controversy when she sent them' forth. 

Moreover, thèse bonds and coupons would not hâve been invalid 
in the hands of innocent purchasers if the amendatory act of 1885 
had not been valid. In that case the city of Béatrice would hâve been 
governed by the act of 1879 (Sess. Laws 1879, p. 193), as amended by 
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Sess. Laws 1881, pp. 163, 168, 177, and by Sess. Laws 1885, pp. 162, 
167, 168. This act govems cities of more than 1,500 and less than 
25,000 inhàbitants which wei'e'not governed by the act cited in the 
earlier part of this opinion. It empowered thèse cities to issue nego- 
tiable bonds to. an amount nô,t exceeding $100,000. Sess. Laws 1885, 
pp. 167, 168. 'Thete was' ârrîple authority hère for the city of Béatrice 
to issue thèse bonds, and the fact that thé récitals in them referred to 
other statutes wâs not matërial. If thëre was any law which author- 
ized the mayor ?ind council td issue the bonds and coupons, they were 
valid, and tlk récitals that they were emitted by virtue of other statutes 
which gave no such authority could not devest the municipality and its 
officers of the power with which the législature had endowed them, nor 
ihvalidate thçir lawful exercise of that power. Commissioners v. Jan- 
uary, 94 U. S. 202, 206, 24 L. Ed. iiO; Ninth Nat. Bank v. Knox 
Co. (C. C.) 37 Fed. 75, 79; Board v. De Kay, 148 U. S. 591, 595, 596, 
13 Sup. Ct. 706, 37 L. Ed. 573; Knox Co. v. Ninth Nat. Bank, 147 
U. S. 91, 95, 13 Sup. Ct. 267, 37 L. Ed. 93. 

It is contehded, however, that the amended act of 1879 ^^'^ ^^^ ^^' 
thorize the issue of the second séries of bonds for $35,000, for the 
reason that they increased the amount of bonds emitted by this city 
for waterworks to the sunï of $125,000, which was $25,000 above the 
limit fixed by that act. The answer is that récitals in the face of 
bonds made by officers of mdnicipal or quasi municipal corporations 
in whom the pb'vVér is vested and upon whom the duty is imposed of 
determining wfiether or not éûnditions précèdent to the issue hâve been 
fûllilled, or whëther ornot limitations hâve been exceeded, estop 
tlie corporations, as agàinst à bona fide purchaser of the bonds or 
coupons, from defeating them on the ground that thèse récitals were 
false, unless notice was giyeri to the buyer by the face of the bonds, 
or by some public record prescribed by the constitution or by the act 
ttnder which the bonds were issued as a test of the limitation or condi- 
tion. Board V. Slitlifï, 97 Fed. 270, 277, 38 C. C. A. 167, 173, 174; 
lîudley V. Board, 26 C. C. A. 82, 87, 80 Fed. 672, 677; Marcy v. 
Ôswego Tp., 92 U. S. 637, 641, 23 L. Ed. 748 ; Humboldt Tp. v. Long, 
92 U. S. 642, 645, 23 L. Éd. 752 ; Sherman Co. v. Simonds, 109 U. S. 
735, 737, 3 Stip. Ct. 502, 27 L. Ed. 1093 ; Dallas Co. v. McKenzie, 1 10 
U. S. 686, 687, 4 Sup. Ct. 184, 28 L. Ed. 285; Wilson v. Salamanca 
Tp., 99 U. S, 499,^04, 25 L. Ed. 330; Chaflfee Co. v. Potter, 142 U. S. 
355, 364, 12 Sug- Ct. 216, 35 L. Ed. 1040; Board of Com'rs of Gunni- 
sqii Co. V. E. H. Roliins & Sons, 173 U. S. 255, 273, 274, 19 Sup. Ct. 
39f), 43 L. Ed. 689, ; The act which authorized the issue of thèse bonds 
prescribed no pubiic record as a test of the limitation of the indebted- 
riess of this city. The bonds contained no notice that they were in 
excess of the limit fîxedby the act. Tfley were for only $35,000, and 
the limit was $100,000. Thèy contained thèse words and this figure : 
"City of Béatrice, Waterworks, Séries 3." But they also contained 
the récital: . 

"T^ie amount belng witliin the lirait authorized by law, the mayor and 
ccfuricil of the city of Béatrice, Nebraska, were authorized to borrow thirty- 
flvé ^housand dollars and pledge the property and crédit of sald city upoa, 
its^ negotiable bonds." 
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The fact that this issue of bonds was séries 3 contained no notice or 
warning that the bonds previously issued aggregated so much that this 
séries could not corne within the limit fixed by the statute. The cer- 
tificate of the officers of the municipality was that the bonds came with- 
in this limit. The statute intrusted to them the power and imposed 
upon them i.he duty to examine, sée, and décide whether or not a favor- 
able vote of the electors had been taken, whether or not the issue 
of thèse bonds would raise the debt of the city for waterworks above 
the statutory limitation, and whether or not every prerequisite of their 
lawful issue existed. They could not discharge their duty in the issue 
of thèse bonds without a careful considération and décision of thèse 
questions. And the power in thèse ofificers to issue the bonds on be- 
half of this city under the conditions and limitations specified in the 
statutes necessarily imposed and carried with it the power to certify 
that thèse conditions had been fulfilled, that thèse limitations had not 
been exceeded, and that they "were authorized to borrow thirty-five 
thousand dollars and pledge the property and crédit of the city upon its 
negotiable bonds." The mayor and city clerk of this municipality 
certified that there had been a compliance with the conditions and 
limitations prescribed by the statute, and that they were authorized to 
issue thèse bonds. The purchaser bought them in reliance upon this 
certifîcate. The city retained and used the proceeds of their sale. It 
is now too late and too unjust for it to deny the truth of the récital of 
its officers for the purpose of defeating its promises to repay the money 
which it received by means of their certificate. 

Finally it is said that the bonds and coupons of the séries of $80,000 
are void because the proposition which was submitted to, and which 
received the approval of, the electors of the city contained no provision 
for the levy of a tax to pay the principal of the bonds. But tlàe mayor 
and city clerk, whose duty it was to ascertain and détermine, before 
they sent the bonds forth, whether or not a légal proposition for their 
issue had been sustained by a majority of the electors of their city, 
certified in the face of the bonds that their issue had been "duly au- 
thorized by a vote of more than a majority of ail the electors voting on 
the proposition to issue the same," and that the mayor and council had 
found that ail the requirements of law and conditions précèdent and 
necessary to authorize the issue, negotiation, and delivery of the bonds 
had been fully complied with. This is, in légal efïect, a récital that a 
lawful proposition to issue the bonds was submitted to and sustained 
by the voters. The statutes required the mayor and the city clerk to 
ascertain and détermine, and empowered them to certify, this fact. 
Innocent purchasers bought the bonds in reliance upon it, and as 
against them the city is estopped from asserting its falsity to defeat 
them. The récitals in thèse bonds import that they were issued by 
authority of a majority vote of the electors of the city of Béatrice upon 
the proposition to issue them prescribed by law and by authority of 
just and honest action by the mayor, the council, and the clerk of the 
city. They relieve innocent purchasers of ail inquiry, notice, and 
knowledge of the actual proposition submitted, and of the action of the 
mayor and council thereon, and estop the city from denying that the 
proposition prescribed by the statute was submitted to and sustained 
117 F.— 28 
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byttie elççtors, and that the bonds and coupons were issued in pur- 
suance df that action. National Life Ins. Cô. v. Board of Education, 
6z ï^ed. 7?8, 788, 792, >93. 10 C. C. A. 637, 647, 651, 652; Hughes 
Co. y. I<ivingston, 43, C, C. A. 542, 553, 104 Fed. 306, 317; Clapp v. 
Otpe Co.,:l04 Fed. 473, 485, 45 C. C. A. 579, 591; Board' OfCom'rs 
V. National Life Ins. Ço., 90 Fed. 228, 231, 32 C. C. A. 591, 594; City 
of Èyànsyille v. Dennett, 161 U. S. 434, 439, 443, 16 Sup. Ct. 613, 40 
L. Ed. 76Q; Wesson v. Saline Co., 73 Fed. 917, 919, 20 C. C. A. 227, 
229; RïitJil'One V. Board, 83 Fëd. 125, 131, 27 C. C. A. 477, 483; City 
of South St. Paul V. Làraprecht'Bros. Co., 88 Fed. 449. 31 C. C. A. 
585; Walriut V. Wade, 103 U. S. 683, 696, 26 L. Ed. 526; City of 
Huron V. Second Ward Sav. Bank, 86 Fed. 272, 279, 36 C. C. A. 38, 
45, 49 L. R. A. 534; Bbàfd v. Heed, 41 C. C. A. 668, loi Fed. 768. 

Tlxere is no légal or just défense to thèse bonds, and the judgment 
below is afiSrmed. 



BANKEES' MUTUAL CASUALTY 00. V. MINNEAPOMS, ST. P. & S. S. 

M. ET. 00. 

(Gircuit Court of Appeals, Elghtli Circuit July 14, 1902.) 

No. 1,727. 

1. Maim— Eaixhoads as Carrtino Agents— Mbasdrè of Liabilitt. 

A rallroad company carrylng the United States bails, whether under 
contraCt or by virtue of the requlcements of the constitution and laws, 
Is not In respect to such service a coramon carrier, but is a public agent 
of the United Statœ, employed in performing a governmental functlon 
and as such It Is Ilablë for Its own négligence, but not for the négli- 
gence or tortloTls acts ôf its subordlnates or em^iloyés in the sélection of 
whom It bas exerclsed ordlnary care. 

S. Samb. 

A eçfliplalnt against a rallroad company aUeged that under the re- 
qulrèments of the c<>n^tltutlon and laws of the United States, but wlth- 
out àhy contract thôrefor, It Was engagea In carrylng the mails between 
the stations on its flnèr.tiïlt by section 713 of the postal régulations of 
1898 it was requlred;"tb take the mails from, and dellver them IntO; ail 
Intermedlate post offices, and postal stations located not more than 80 
rods.froiptthe neareat .rallroad station", at whlch It had an agent; that 
the postal agent on One of its trains dellvered a mail sack to defendanfs 
agent' at an intermediàte station which was wlthln 80 rods of a post 
office, aM that, throngh the négligence of défendant and Its sald agent 
while the 1 mail sack.'iwas In defen^ant's station house some person to 
plaintif^ , nnknowii . obtained access to it and by ni,eans of a false.key 
opened It, and stolè thèrefrom & registered package containing money, 
to récover the value of which the action was broùght Eeld^ that the 
complalnt stated nO 'i^âilsë of action; no' facts being alleged whlch 
showed any négligence lOi breach of duty on the part of défendant as a 
public, agent of the Unltwî States. 

In Errôr ïp the Circuit Court of the United States for the District 
of Minnèsotk. . 

PJaintlÉf in error brought an action In tbe court below against défendant 
in error, fOf' thé purpose of recoverlng $3,000 and interest, by reason of 
the facts alleged in its complalnt ïhe complalnt alleged. the foUowlng 
facts: i 

"That the Bankers' Mutual Qasualty Company, during ail of the year 
A. D. 1900, aiid up to the présent tinje, is and was a corporation duly or- 



BANKEES' MUTTJAL C. CO. V. MINNEAPOLIS, ST. P. & S. S. M. RT. CO. 435 

ganized under the laws of the state of lowa, and a citizen of said state, 
with its principal place of business at Des Moines In said state, engagea 
In the business of Insuring banlis against loss from robbery and burglary, 
including the insurance against loss of packages of money, while in the 
course of transmission from place to place, whlle regularly carried in the 
United States registered mails. 

"That défendant, during ail of the year A. D. 1900, and up to the présent 
time, Is and was a corporation duly organized under the laws of the state 
of Minnesota, and a citizen of said state, with its principal place of business 
at Minneapolls In said state, engaged in operating a Une of railroad situated 
in the states of Minnesota and North Dakota. 

"That the German State Bank, during ail of the year A. D. 1900, and up 
to the présent time, is and was a corporation duly organized under the laws 
of the state of North Dakota, and a citizen of said state, with its principal 
place of business at the town of Harvey in said state, engaged in a gênerai 
banking business at said town. 

"That during the whole year A. D. 1900, and up to the présent time, de- 
fendant is and was engaged in carrying the tJnited States mails between 
the terminal and Intermediate stations loeated upon and along its said line 
of railroad, under and by virtue of the statutes and laws of the United 
States, and the régulations established by the post-office department of the 
United States govemment, and In pursuanee of a fixing of the compensation 
to be paid to défendant by the United States govemment for carrying said 
mails and the person in charge thereof, based upon the last preceding re- 
welghing of said mails, and upon notice in writing, in the usual form, from 
the second assistant postmaster gênerai of the United States, requiring de- 
fendant to carry said mails and the person in charge thereof. 

"That said dépôt at or near the town of Harvey was an intermediate 
station on that part of defendant's said line of railroad within the state of 
North Dakota which extends from the station at Hankinson to the station at 
Portai, and the railroad line between said stations at Hankinson and Portai 
Is deslgnated by, and known to the post-office department of the United 
States as, 'Railroad Route No. 161,018,' being a distance of 344.58 miles, 
and the compensation flxed by the United States post-office department to 
be paid annually by the United States to défendant, during ail the period 
herein referred to, for the carriage of said mails and the person in charge 
thereof, is and was the sum of sixty-four thousand etght hundred and fifteen 
and *B/ioo dollars ($64,815.49) at the rate of $188.10 per mile. 

"That this substituted plaintifC is not In possession of the aforesaid notice 
to défendant, and Is unable to attach to this pétition said notice or a true 
copy thereof. 

"That, during ail of the period hereinbefore referred to, there was no con- 
tract of any kind between défendant and the United States govemment 
concerning or providing for the carriage by défendant of said mails, or any 
part thereof, or of the person in charge of said mails, upon or along de- 
fendant's said Une of railway or any part thereof. 

"That on or about the lOth day of November, A. D. 1900, the Metropolitan 
Bank, a corporation organized under the laws of the state of Minnesota, 
was engaged in transacting a gênerai banking business in the city of Min- 
neapolls in said state, and on or about said date said bank deposited, in the 
United States mails at Minneapolls In said state, a package containing 
lawful money of the United States, commonly known and called 'curreney,' 
of the actual cash value of three thousand dollars ($3,000.00), in an envelope 
properly addressed to the German State Bank at Harvey, North Dakota, and 
prepald thereon the postage and registration fee, and said package was 
thereupon duly registered by the postmaster at said post office; that, from 
and after the time of depositing said package in said post office at Min- 
neapolls, said package and its contents was the property of said German 
State Bank. 

"That said registered package was covered by insurance and indemnity 
against loss, while in transit through the United States mails from Min- 
neapolls to said Harvey, under a policy of insurance issued by said Bankers' 
Mutual Oasualty Company, the substituted plaintifC; said Insurance being 
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for the use and beneflt of saîd German State Bank; that a true copy of 
sald policy Is hereto attached as part hereof , and marked Bxhibit A. 

"îîiat on or about November lOtb, A. D. 1900, and while sald package 
waSi in good safety, and prlor to tbe departure of the train carrylng said 
reglstered package, said Metropolitan Bank deposited in tiie United States 
mails, at the post ofiice in said city of Minneapolls, a letter of advice properly 
addressed to said Bankers' Mutual Casualty Company at Des Moines, lowa, 
with postage thereon prepaid; that said letter of advice notifled said Bankers' 
MutuaJ Casualty Company of the shipment by said Metropolitan Bank of 
said sum of three thousand dollars to said German State Bank of Harvey, 
and upon said mailing of said letter of advice the contra et of insurance and 
Indemnity of said registered package of currency immediately attached 
tbereto, and became a valid and complète contract of insurance and in- 
demnity, by the said Bankers' Mutual Casualty Company, in favor of said 
German State Bank. 

"That, In the regular course of transmission of the United States mails 
between the said city of Minneapolls and the said town of Harvey, said 
reglstered package was duly dellvered by the post-oftice officiais of said 
city of Minneapolls to the railway mail clerk or other proper postal oificial, 
and placed in a railway mail car or other proper car, the property of dé- 
fendant, then standing upon defendant's sald Une of railway, and was trans- 
portedby- défendant railway company to defendant's railway dépôt or station 
situated in or near said town of Harvey, North Dakota. 

"That prlor to the arrivai of said registered package at said town of 
Harvey, the same, together with other reglstered mail packages and other 
mail matter, was, by said railway mail clerk in charge of said mails, duly 
Inclosed in a regular United States mail saek or mail pouch, which said mail 
sack or mail pouch was securely locked or fastened by the officiai govern- 
ment strap and lock. 

"That from and after the time of the depositing of the mail sack con- 
taining said currency in defendant's mail car at Minneapolls, Minnesota, for 
the purpose of transit and transportation for delivery at Harvey, North Da- 
kota, the same was under the exclusive care, custody, and control of the 
postal clerks regularly employed by the United States government, and in 
charge pf the mail in s^id car; that the mail sacks containing sald registered 
package, from and after the time of its delivery in said postal car, to the 
proper postal clerks thereln, up to and including the delivery of said mail 
sack at Harvey, North Dakota, was in the exclusive care, custody, and con- 
trol of the sald postal clerks or authorities. 

"That upon the arrivai of defendant's sald train and postal car at said 
town of Harvey, North Dakota, said railway mail clerk or other postal 
officiai, between eleven and twelve o'clock of said night, dellvered said mail 
sack, duly locked, together with said registered package of currency therein 
contained, to one James Magson, the night station agent or night operator 
of défendant at said town of Harvey; that said night station agent or night 
operator was not sworn as an officiai or employé of the post-office depart- 
ment of the United States government as required by law, but was then 
and there employed and duly authorized by the défendant to receive and 
take charge of ail mail matter received over defendant's said Une of railway 
at said town of Harvey, including the mail sack or mail pouch containing 
said package of currency, and to , deposit same in defendant's dépôt at 
Harvey, North Dakota, and dld so receive, take charge of, and deposit said 
mail sack or mail pouch. 

"That défendant was not sworn as an officiai or employé of the post-office 
department of the United States government, and had not subscribed or 
sworn to any oath relating to or concerning the carriage of the United 
States mails, or the performance of defendant's duties as such carrier of the 
mails. . 

"That section 713 of the postal laws and régulations of the United States 
of the year A. D. 1883, whlch was in force at the time of the receipt and 
transmission of said registered postage, is in words and figures as follows, 
to wit: 'The railroad company will also be required to take the mails from 
and deliver them into ail intermediate postofflces and postal stations located 
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not more than 80 rods from the nearest railroad station at which the Com- 
pany has an agent or other représentative employed.' 

"That sald post office at Harvey was an intermediate post office, and was 
located not more than 80 rods from defendant's railroad station or dépôt at 
or near sald town of Harvey. 

"That, under said postal régulation, it was the duty of sald défendant to 
provide a siifficient and safe réceptacle or place for the safety and security 
of said mail, while in its said custody; also to safely care for and guard 
said mail sacli and its contents during the night; also, to safely deliver the 
same to the postmaster or postmistress at the post office in said town of 
Harvey, North Dakota. But, neglecting its said duty in the premises, de- 
fendant whoUy failed and neglected to provide any réceptacle or place for 
the safe or secure keeping of mail, and also failed to place a duly sworn 
officiai in charge of said mail sack, and further whoUy failed to safely care 
for or guard said mail sack and its contents, and also whoUy failed to safely 
deliver the same at the post office, to the postmaster in said town of Harvey; 
that by reason of defendant's said négligence some person, to this plaintiff 
unknown, In some manner not known to thls plaintiff, obtained access to 
said mail sack, and opened the same, and abstracted or took therefrom 
said registered package, whereby the same was whoUy lost to said German 
State Bank. 

"That one George A. Soûle was then the roadmaster or foreman employed 
by said défendant at said town of Harvey, or one of defendant's employés 
or servants, but was not sworn in as an officiai or employé of the post office 
department, as required by law, and was not authorized or employed by 
défendant to take charge of said mail sack, or to perform any duty in rela- 
tion thereto, and had no right of access to sald mail sack, or to the mail 
therein contained, by virtue of his said employment by défendant. 

"That sald Soûle had previously unlawfully obtained, and caused to be 
made, a key to the United States government mail sacks or mail pouches, 
and personally, or with the aid and assistance of some person or persons 
to this plaintiff unknown, did enter one of the rooms contained in the said 
dépôt building, where said mail sack or mail pouch had been placed by de- 
fendant's operator or night agent on the floor or wall of said room, and 
not in any separate room, closet, or other safe réceptacle capable of being 
securely fastened against any intruder or unauthorized person, by lock and 
key or other wise; that said room was not designed for or capable of safely 
keeping valuable articles or property. 

"That said Seule, or other person, had no right of access to said room, or 
to said mail sack or mail pouch, but through the négligence of défendant 
and its said night operator or night agent, as set forth in this eomplaint, 
did gain entrance to said room, and obtaln access to sald mail sack or mail 
pouch, and the mail matter therein contained, ând did find said mail sack 
or mail pouch situated or placed as above set forth, so that the same was 
readily accessible to any person gaining entrance to said room, and did flnd 
said mail sack or mail pouch wholly unprotected and unguarded by sald 
night operator or otherwise. 

"That said Soûle, or other person, by reason of the aforesald négligence 
of said défendant and its said night agent or night operator, did obtaln ac- 
cess to sald mail sack or mail pouch, and did unlock the same, and abstract 
and take therefrom the aforesald registered package containing said three 
thousand dollars ($3,000.00) in currency, and did unlawfully couvert the same 
to his use and benefit, and the same has never been dellvered or returned to 
said German State Bank or to said Metropolitan Bank of Minneapolis, or to 
thls plaintiff, the Bankers' Mutual Oasualty Company, or to any one for the 
benefit of any of them. 

"That in conséquence of the loss of sald package, as hereinabove stated, 
said Bankers' Mutual Casualty Company, substltuted plaintiff, became in- 
debted to said German State Bank of Harvey under its said pollcy of In- 
surance, and was compelled to and did pay said German State Bank the 
fuU amount of the loss so sustained by it, to wit, the sum of three thousand 
dollars ($3,000.00) in good and lawful money of the United States; the same 
being the amount of Insurance or jndemnity held by said German State 
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Banfe, and covèred by said poUcy 6t Insurance. That wrltten demand bas 
been made by ^Id German State Bank and sald Bankers' Mutual Oasualty 
Ooimpany bf ànd froUi défendant, for repayment to them or one of them of 
sald sum of tlifeé tbbusftnd dollars, a ôOpy of whlch wrltten demand Is liereto 
a,ttached as part hereof , and marked Exhlblt B, -whlch payment défendant 
bas refused, and stlll reiftises, to make. 

"That, by reason of the foregoing facts, the said Bankers' Mutual Oasualty 
Oompaiiy has been and la no'v*' subrogated to ail rlghts and remédies which 
sald German State Bank of Harvey had agalnst défendant, to recover the 
sum of threè thousand dollars so lost, wlth Interest on sald sum from and 
aftet thé lOth day of November, A. D. 1900. 

"That'fOP the purpose of further efCectuatlng the rlghts of subrogation of 
thls suMtituted plalntlff, agâinst défendant, and to enable it to recover from 
défendant the sum so loSt, sald German State Bank In writlng transf erred 
and assigned to the plaintif! ail of Its'Wghts In and to sald money lost, and 
to sue foï'the recovery thereof. A true copy of said Instrument of assigu- 
ment ïs herëto attached as part hereof, and marked Bxhlblt G." 

Défendant In error demurred to sald complalnt upon the ground that It 
did not State facts suflBclent to constltute a cause of action. The demurrer 
was sustalned by the court, and, the plalntlff In error haying elected to stand 
upon its cçjnplalnt, the action was dlsmlssed on the merits. The order sus- 
talnlng the demurrer was duly excepted to, and thls ruUng of the court is 
assigned as error, 

H. F. Dale (William Connor, George W. Bowen, and Henry Conlin, 
on the brief), for plaintifï in error. 
Alfred H. Bright, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

This case présents but one question for our considération, and that 
is whether or not the défendant in error is liable to the plaintifï in 
error upon the facts stated. 

No fédéral décision is called to our attention, and we are unable to 
find any, patallel to the case at bar. There are, however, well-settled 
principles of law which we believe must détermine the case. It is 
daimed by plaintifif in error that it is alleged in the complaint, and 
admitted by the demurrer, that défendant in error had no contract re- 
lation with the United States in pursuance of which it carried the mail 
between Minneapolis, Minn., and Harvey, N. D. ; that the duty to 
carry the mail safely was imposed upon défendant in error by the 
constitution and laws of the United States ; and that, this duty being 
imposed by law, any person injured by a violation thereof would 
hâve his remedy. If we correctiy understand counsel, it is argued 
that there was no contract relation between the défendant in error 
and the United States, in order to avoid the objection that plaintifï in 
error stands in no such relation to that contract as would enable it to 
maintain an action for a breach thereof. In the view we take of the 
case, however, we do not see how it makes any difïerence whether 
défendant in error was carrying the mail under and by virtue of a 
contract with the United States, or whether that duty was imposed by 
the constitution and laws thereof; in either event it was a public 
agent of the United States, and its liability must be determined accord- 
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ingly. The défendant in error, in regard to its liability for the loss 
of the money, was in no sensé a common carrier. As was said in the 
case of Banking Co. v. Lampley, 76 Ala. 357, 52 Am. Rep. 334: 

"Between a contractor for carrying the publie mails and the sender of 
letters, there Is no privlty of contract, and the contractor has no right to 
and receives no rémunération from the sender. The government undertakes 
the transmission of the mails, and receives pay theréfor by the postage 
charged. The contractor's contract Is wlth the government, and by it hls 
compensation Is paid. He owes a duty, not to the sender of the letters as 
an indlvidual, but to the intégral public, springing from his agreement to 
carry the mails. The public mail is not the proper subject of a common 
carrler's charge, and the extraordinary responsibility attached by law to 
such employment does not attach to a mail contractor. He does not become 
an insurer of the safe transportation of mail matter; the extent of his 
IJabllity is the same as that of a bailee for hire. The railroad company was 
not transformed Info a common carrier as to the mails because, belng en- 
gagea in the regular business of transportlng goods for the public, It was, 
at the same time, carrying the mails by direction and employment of the 
proper department of the government. The occupation of the company was 
of a dual character. It was actlng in two capacltles, created and regulated 
by separate and distinct contracts and employments. The liability of the 
défendant cannot, therefore, be determined by the niles govemlng the re- 
sponsibility of a common carrier." 

It seems clear to us that défendant in error was a pubhc agent of 
the United States in relation to carrying the mail, for the reason that 
the constitution of the United States conferred upon it the power 
to establish post ollfîces and post roads, and this power was granted 
by the people as one of the sovereign powers, to be exercised by the 
gênerai government exclusively. By virtue of this grant of power, 
the United States has always, through its post-ofifice department, as- 
sumed the exclusive charge of the carriage and delivery of the mail 
for the benefit of ail the people. In doing so, the United States is 
beyond question engaged in the discharge of a govermnental func- 
tion. Ail persons or corporations who are engaged in the carriage 
or delivery of the mail by the authority of the United States, con- 
ferred by contract or gênerai laws, are but the instruments used by 
it to discharge this function. As a practical illustration as to whether 
the défendant in error was engaged in the discharge of a govern- 
mental function, let us suppose that some person had attempted to 
obstruct the carriage and delivery of this mail sack, which contained 
the money in controversy, at the post ofjfice at Harvey, N. D., while 
it was in possession of défendant in error. Would not the per- 
son be liable to punishment under the pénal laws of the United States? 
Beyond question he would. From whence springs the power of the 
United States to punish such an act? It springs from the authority 
that ail governments possess of punishing the person who obstructs 
that government in the lawful discharge of its duty. It now becomes 
necessary to ascertain what the liabilities of public agents are, and 
upon this question there seems to be little, if any, confiict of authority. 
A pubhc ofïicer or agent, provided he has exercised ordinary care to 
sélect compétent subordinates, is not responsible for the misfeasances 
or positive wrongs, or for the nonfeasances, or négligences or omis- 
sions of duty, of the subagents or servants, or other persons properly 
employed by or under him in the discharge of his officiai duties. Rob- 
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ertson y. Sicliel, 127 U. S. 507, 8 Sup. Gt. 1286, 32 h. Ed. 203 ; Story, 
hg. § 319. In référence to the post-office department, it has been uni- 
formly held that the postmaster gênerai, the deputy postmasters, and 
their assistants and clerks appointed and sworn as required by law, 
ate public officers, each of whom is responsible for his own négligence 
orily, and not for that of any of the others, although selected by him 
j^nd subject to his orders. Lane v. Cotton, i Ld. Ray m. 646; Whit- 
fijeld V. Le Despencer, 2 Cowp. 754; Dunlop v. Monroe, 7 Cranch, 
242, 3 L. Ed. 329; Schroyer v. Lynch, 8 Watts, 453; Bishop v. Wil- 
Hamson, 11 Me. 495 ; Hutchins v. Brackett, 22 N. H. 252, 53 Am. Dec. 
248; Conwell V. Voorhees, 13 Ohib, 523, 42 Am. Dec. 206; Story, 
Bailm. §§ 462, 463; Robertson v. Sjchel, 127 U. S. 507.' The same 
doctrine has been extended or applied to mail contractors by the 
cases ofConwell v. Voorhees, 13 Ohio, 523, 42 Am. Dec. 206; Hutch- 
ins y.'Brackett, 22 N. H. 252, 53 Am. Dec. 248; Poster v. Metts, 55 
Miss. 7^f 30 Am. Rep. 564. The court, however, refused to extend 
the rule to mail contractors in the cases of Banking Co. v. Lampley, 
76 Ala. 35J7, 52 Am. Rep. 334; Sawyer v. Corse, 17 Grat. 230, 99 Am. 
Dec. 445. The Alabama cdurt adopted and followed the reasoning 
of the Virginia court. The reasoning oî the cases cited is illustrated 
by the folfôwing language taken from the opinion in Banking Co. v. 
Lampley: , 

"The contractor, belng the person who contra cts wlth and Is pald by the 
goVernnient, and who glves a guaranty for the faithful discharge of the 
service, Is the public agent If such contract constitutes an agency. lie is 
the onè dlreetly responsible to, and wlth whom, the governmeut deals. He 
employs his OWn carriers, who are pald by hlm, and who are not known to 
the govemment other than 9.8 his employés. As to civil responslbillty, the 
contractor i^tan^s between the carrier and the government, although, for the 
purpose of putàic securlty, an oath may be required of the carrier, and 
penaltles llbposëâ for violations of the laws of the postal service. In a sensé 
the carrier may bé said to do work for the government, not as an agent, 
but as one employed by the contracter, in his own name, for his Indivldual 
beneflt, and On his Personal responsjbjllty, as necessàry help to do the service 
which he has contracted to do. Laborers employed by a contractor for the 
construction of naval vessels, or for the érection of public buildings, may 
In the same sensé b© sald to dô work for the government, but they are not 
public laborere. We approVe and adopt tlie légal propositions as to the 
llablllty of a contractor, malntalned and asserted In Sawyer t. Corse, 17 Grat. 
230, 99 Am. Dec. 445." 

This reasoning would make the défendant in error a public agent, 
but would deny that position to the agent àt Harvey; the subordinate 
agent of the; défendant in error being what is called a carrier in the 
opinion under considération. We do not think that the comparison 
between a laborer employed by a contractor for the construction of 
naval vessels or for the érection of public buildings an apt one. The 
United States in building à public building, or in constructing a naval 
vessel through a contractor, is not exercising sovereign power or 
engaged in a purely govemmental function. It is acting in its purely 
private or business capacity. Any one possessed of sufficient means 
may construct a vessel or build a building. The United States only 
can carry the mail. Hence we believe that the character of the serv- 
ice in which the agent is engaged must détermine in the case at 
bar as to whether the subordinate agents of the défendant in error, in 

>8 Sup. et 1286, 82 L. Ed. 203. 
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so far as they were engaged in carrying the mail, were or were not 
public agents. Let us now apply the principles of law which, in our 
opinion are controlling, to the facts in this case. There is nothing 
alleged in the complaint that would connect the défendant in errer 
personally with the wrong complained of; that is, there is no alléga- 
tion that any officer of the défendant in error whose act or omission 
the court would be bound to hold was the act or omission of défend- 
ant in error did any act, or omitted to do any act, which caused the 
loss of the mail. There is no allégation that the défendant in error did 
not exercise ordinary care in the sélection of compétent persons to 
handle the mail after it reached Harvey. The allégation of the com- 
plaint in regard to the agent at Harvey is as foUows: 

"That upon the arrivai of defendant's sald train and postal car at said 
town of Harvey, North Dakota, said railway mail clerk or other postal 
officiai, between eleven and tvi^elve o'clock of said night, deiivered said mail 
sack, duly locked, together with said registered package of currency therein 
contained, to one James Magson, the night station agent or night operator of 
défendant at said town of Harvey; that said night station agent or night 
operator was not sworn as an officiai or employé of the post-office depart- 
ment of the TJnited States government as required by law, but was then and 
there employed and duly authorized by the défendant to receive and take 
charge of ail mail matter received over defendant's said Une of railway at 
said town of Harvey, including the mail sack or mail pouch containing said 
package of currency, and to deposit same in defendant's dépôt at Harvey. 
North Dakota, and did so receive, take charge of, and deposit said mail 
sack or mail pouch." 

The fact that Magson was not sworn is not controlling, for if the 
défendant in error, in its business in carrying the mail, was a pubHc 
agent, then it was responsible for its own négligence only, and not for 
the négligence of its servants engaged in the same business. If the 
défendant in error was a person, this case would be plain. The ap- 
parent diiificulty arises from separating the négligence of défendant 
in error from the négligence of its subordinate agent arising from the 
fact that a corporation must perform ail its acts through agents. We 
think, however, that there is a well-defined distinction with référence 
to its duties as a carrier of the mail. To illustrate: Supposing the 
agent Magson had left the mail sack on the dépôt platform, and by 
reason thereof the same had been stolen. This, in the absence of any 
showing that défendant in error had not used proper care in the sélec- 
tion of Magson as its agent, would hâve been the négligence of Mag- 
son, for which he would hâve been liable, but it would not hâve been 
the négligence of défendant in error. If, however, some officer of 
défendant in error who stood in such a relation to the company that 
his négligence would be its neghgence should negligently do some 
act whereby a loss occurred from the mail, then défendant in error 
would be hable. Let us now examine the acts of négligence alleged. 
Section 713 of the postal régulations of 1893, set out in the complaint, 
determined the duty of défendant in error in relation to the mail sack 
after its receipt by Magson. The régulation is as follows : 

"The railroad company will also be required to take the mails from and 
deliver them into ail intermediate post offices and postal stations located not 
more than 80 rods from the nearest railroad station at which the company 
bas an agent or other représentative employed." 
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'Whatevër dùty thîs régulation imposed upon défendant în error 
liiùst be determined from the régulation itself. The demurrer àdmits 
the existencè'bf the régulation, not the pleader's opinion or légal con- 
clusion ofltseffect. It simply madé it the duty of défendant in error 
to deliver the mail sack at- the post office. There is no allégation 
that the .mail sack was not delivered at the post office, but that, after 
it was delivered to Magson, some person unknown to the pleader 
opened the mail sack, and abstracted the package of money in con- 
troversy. 'We know nothing about the facts connected with the loss 
of the môney except whât is alleged in the complaint, and in the dis- 
cussion ôf the case we of course disclaim any intention of reflecting 
on the character of any one. The allégations of the complaint are 
entirely consistent with. the theory that Magson stole the money. 
If so, in the absence of any allégation of négligence of défendant in 
error in employing him,. there is no évidence of négligence that would 
charge the défendant in error, as ail the précautions that it is alleged 
would hâve prevented the theft would not hâve prevailed against 
Magson, fdr by the act of the postal clerk and défendant in error the 
custody of the mail sack was delivered to him. Mère proof that the 
package of money was stolen, no matter by whom, créâtes no liability 
against défendant in error^ unless its own négligence was the direct 
cause of the larceny, as contradistinguished from the négligence of 
its agent at Harvey. Wé are not informed by the record as to what 
was done with the mail sack after Magson deposited the same in dé- 
fendant ip error's dépôt, or what became of it afterwards. We are 
satisfîed, however, that, if the négligence of any one directly contrib- 
uted to the larceny, it was the négligence of Magson, for whose nég- 
ligence in the matter of carrying the mail the défendant in error is 
not liable. 

The judgment below must be affirmed, and it is so ordered. 



KBRR V. M1I.WATIKBE MECHANIOS' INS. CO. 

(Circuit Court of Appeals, Elghth Circuit August 25, 1902.) 

No. 1,706. 

1. FiKB Insubanch-^Action ow Policy— Bstoppbi,. 

In an action on a flre Insurance poUcy défendant Is not estopped, by a 
notice glvèn plalntlfC denylng liability on the ground that the property 
was not In existence when the policy was delivered, from proving that 
a prior poUcy of another compahy coverlng the same property, which 
was to bé replâced by defendant's policy, had not been canceled when the 
property was burned; the two défenses being entirely consistent. 

8, Same— Substitution of Policibs by Agent— Deliveby after Destruction 
OF Property. 

An Insurance agent wrote a policy In a company represented by him, 
which he Intended to substltute for a subsisting policy in another com- 
pany, whlch had demanded an Increased premium, but had taken no 
steps to cancel its policy. The agent marked the flrst policy "Canceled" 
in his books, and transferred the crédit for the premium pald, but the 
second policy was not delivered, nor was the intended substitution known 
to the InsUred (who still hèld the flrst policy), nor to elther company, 
until after the property had been destroyed by flre. Held, that the flrst 
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policy remained in force, and liability thereunder beeame flxed by the 
destruction of the property, and that the second policy did not become 
effective as a valid contract of Insurance by its subséquent dellvery by 
the agent. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

The plaintifC In error (plaintiff below) was the owner of a frame, steam- 
power grain elevator and fixtures of the value of more than $4,000, situate 
on a railroad rlght of way at Western, Neb., which he had leased to the 
firm of Rundberg & McCann at a monthly rental, and an agreement on the 
part of the lessees to keep the property insured in plalntlfC's name, and for 
his beneflt, against loss and damage by fire. In November, 1899, said lessees 
procured the property to be so insured for and in the name of the plaintiff 
for one year, for the sum of $4,000, by a policy of Insurance of the Hanover 
Fire Insurance Company of New York, issued by U. S. Kohrer, -who was 
then the recording agent at Hastings, Neb., of that Insurance company, and 
also of the other Insurance companies herelnafter mentioned. Said lessees 
pald the premium for such Insurance, and the policy was delivered to and 
accepted and kept by the plaintiff. On the expiration of that policy in No- 
vember, 1900, said property was again, at the request of said lessees, insured 
for another term of one year in the same sum of $4,000 by a policy in the 
Phénix Insurance Company of Brooklyn, issued by said Eohrer, as its agent, 
on the payment therefor by said lessees of a premium of $80, being 2 per 
cent, of the amount of the Insurance. Said policy was also issued iu the 
name of the plaintiff, and delivered to and kept by hlm. Afterwards, on 
December 8, 1900, Mr. Coryel, the state agent in Nebraska of said Phénix In- 
surance Company, eonferred with said Eohrer and with Mr. McCann, one of 
said lessees, and informed them that, unless the rate of the premium for 
insurance upon said policy of the Phénix Insurance Company was inereased 
to 2% per cent, and a "query sheet" furnished, such policy would be canceled. 
No deiinite agreement was reached in respect to this matter, other than may 
be inferred from the foUowing testimony of Mr. McCann, who was a witness 
for plaintiff: "Q. You had a talk with Mr. Coryel, the gênerai agent of the 
Phénix Insurance Company, along about the 8th day of December, 1900, 
dld not you, Mr. McCann î A. Yes, sir. Q. And at that time he told you 
that the Phénix policy could stand at 2% per cent., subject to your furnish- 
Ing some sort of a query sheet, didn't he? A. I am not positive about the 
exact words, but he told me the rate would hâve to be raised. He says, "I 
hâve raised Mr. Ferguson's,' and I think 2% is the rate he agreed to let it 
Btand at, provided we furnished the query slip. Q. Did they ever furnish 
you that query sheet? A. I think not. We were to furnish it. They never 
furnished me the blank to flll out. They were out of them at the time, and 
Mr. Coryel agreed to send them to Mr. Rohrer, and he was to send them to me. 
Q. And the policy was to stand, Mr. Coryel told you, until they should 
send you the query sheet, or in substance that? A. As far as they were 
concerned." On Monday, December 10, 1900, McCann came to Eohrer, and 
asked if he could not place the insurance in some other company at the 
rate at which it had been written, and save him from paying the inereased 
premium, and was told by Eohrer that the Milwaukee Mechanics' Insurance 
Company had shown him some favors, and possibly might be got to carry the 
risk at the old rate. McOann then told Eohrer that he wished Eohrer would 
make an effort to place the insurance in that company, "or somewhere," if 
possible, to save him the inereased premium. Nothing more was done about 
the matter by any one until Wednesday, December 12, 1900, when, without 
notice to anybody, Eohrer caused his office assistant to prépare and flll out 
the policy of défendant company on which this action Is brought, and 
Eohrer countersigned the same as defendant's agent, and placed it in his 
safe, with the intention of afterwards delivering It to plaintiff on the sur- 
render to him by plaintiff of said policy of the Phénix Insurance Company. 
On Saturday, December 15, 1900, Eohrer, by letter, reported to défendant 
company the making of its policy, which letter was received on December 
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17, 19d0,>flien défendant at once telegraphed to Eohrer to cancel the pollcy. 
Othér facls are concisely stated'In the testimony of Rohrer, a witness for 
the plalntiff, as foUows: "Q. After the pollcy was wrîtten, what did you 
do about the premlums? A. Well, In the course of business, of course, the 
premlums were transferred from one company to another on my books. The 
MUwaukee Coisnpany was credlted wlth the $80 premium, and the Phénix 
was charged wlth It. Q. You had that money in your own bands at that 
time? A. The money had been pald to me in November. Q. And still re- 
mained with you? A. Yes, sir. Q. Now, what did you do wlth the Phénix 
Insurance Company's policyî A. I did not do anything. Sunday morning, 
the 16th of Becember, 1900, whlle I was In my office, Mr. MeOann came in, 
and said: 'We hâve had bad luck,' and I sald 'Why?' He said that the 
elevatôr at Western had bumed that momlng. I said, 'Is that so?' And 
he asked me, ÎDld you make that change?' And I said, 'ïes'; that I had 
written the' business in the MUwaukee Mechanics', but I said, 'I still hâve 
the pollcy to iny possession; 1 hâve never dellvered if I questioned hlm in 
regard to the flre, and found that he knew merely that there was a lire; had 
been a flre or was a flre; didn't know the partlculars or circumstanees. So 
I waited untll Monday morning— the foUowlng morning — to learn more par- 
tlculars about It before sendlng In any advlees; and Monday morning I 
advised the Mllwaukee Mechanics' of the loss,— both the MUwaukee office 
and Mr. Freeman at Omaha. When the bank opened in the morning, I took 
the MUwaukee Mechanics' pollcy down to the bank, and told Mr. Kerr that it 
had become necessary to take up the Western pollcy agaln, and replace it 
wlth, a new one, and he took the pollcy, and handed It to Mr. Scbrek, and 
told hlm to get me the other pollcy. Then I turned to Mr. Iverr. I was 
astonlsbed that he did'nt say something about the fire, and I said to him. 
'Hâve you heard the news?' He said, 'No, I hadn't heard any news.' I 
sald, 'The elevatôr at Western had burned.' He sald, 'Is that so,' and he then 
sald, — I do not know whether I can glve hia exact words or not, but some- 
thing to thls effect: 'How about thls?' or something about 'Hadn't I better 
keep thls pollcy?' Mr. Schrek was standing there at the time, with both 
polides in his hands, and I saia, 'I do not know.' Thls Mllwaukee Mechanics' 
pollcy had been written by me on Wednesday, to take up the Phénix pollcy, 
so he dlrected Mr. Schrek to glve me the Phénix pollcy, and I took it to 
my office, and put It In the safe." Mr. Kohrer also gave the foUowlng tes- 
timony on his cross-examlnatlon: "Q. Now, at the time of the writlng of the 
pollcy In suit, whlch you say was on the 12th, it was written by your clerk 
and counterslgned by you on that date? A. Yes. Q. It was then plaeed in 
your safe?^ A. Yes. Q. Did you at that time notlfy Mr. Kerr of the writlng 
of thls pollcy? A. No, sir. Q. Had he ever sald anything to you about 
thé writlng of the pollcy in the MUwaukee Mechanics' Company? A. No, 
sir. Q. Had you ever had any conversation wlth him at that time in which 
you Informed hlm of any cancellation on your records of the Phénix policy 
then held by hlm? A. No, sir. Q. Did you at that time, or prier to the 
16th day of December, notlfy McOann or Kundberg & McCann of having 
written pollcy In the MUwaukee company? A. No, sir. Q. Did you at any 
time prier 'to the 16th of December, after McCann had informed you of the 
flre, notlfy Mr. McOann or Rundberg & McCann that you had written upon 
your policy reglâter a cancellation of the Phénix policy? A. No, sir. Q. 
Did Mr. McOann, or Rundberg, or Mr. Kerr, or any of them, ever tell you 
to cancel th« Phénix policy prier to the time when you deUvered the MU- 
waukee pollcy: to Mr. Kerr at the bank on the morning of the 17tli of 
December? A. No, sir. Q. What was the form of the Phénix poUcy? Was 
it the usual standard New York form? A. Yes, Q. And was it substantially 
the same as the policy in suit? A. I think It was identlcal In form outside 
of the ofiScers, and ever3rthing llke that, and the tltle of the pollcy. Q. At 
the time on the 17th of December, or prier to that time, had you received 
any instructions from the Phénix Insurance Company of Brooklyn, or any of 
its authorlzed agents, Instructlng you to cancel the Phénix pollcy, after the 
conversation you hâve related between Mr. McCann and Mr. Coryel? A. No, 
sir. Q. Now, when Mr. McCann came to your office, Monday, the lOth of 
December, did he direct you to write any pollcy in the Mllwaukee Me- 
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chanics' Company? A. No, not In words, he didn't. Q. Dîd you at that time 
agrée with hlm, or say to him, that you would write a policy in the Mil- 
waukee Mechanics' Company? A. No, sir; I do not think I did." There 
was no contradictory testimony in the case. To the plaintiffi's pétition seelt- 
ing to recover on sald policy of défendant eompany the défendant answered, 
alleging that such policy was written at its date by defendant's agent 
at Hastings, Neb., with the Intention of ofiEerlng the same to plaintifC in 
exchange for the surrender of an outstanding policy of Insurance of the 
Phénix Insurance Company of Brooklyn, whlch continued In force when the 
property was burned, and that defendant's policy was not so exchanged or 
delivered to plalntiff untll after the property had been destroyed; and never 
became effective. At the close of the testimony the jury, by direction of the 
court, returned thelr verdict In favor of défendant, and judgment was ren- 
dered accordingly. 

John M. Ragan (J. B. Cessna, on the brief), for plaintifï in error. 
C. C. Wright (John F. Stout, on the brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

1. Défendant was not estopped by its notice to plaintifï, in which 
it denied liability on the ground that the property described in its 
policy was not in existence when such policy was deUvered, from 
proving that the policy of the Phénix Insurance Company covering 
the same property had not been canceled when the property was 
burned. Thèse matters are so far from being inconsistent that proof 
of the one almost necessarily proves the other, and no élément of an 
équitable estoppel is even suggested. 

2. In this case there is no claim that there was, prior to the exé- 
cution of the written policy of the défendant eompany, and its de- 
livery to and acceptance by the plaintiff, any verbal agreement on 
behalf of that eompany to insure the property, which might make 
the contract of insurance take eflfect before the delivery of the writ- 
ten policy, and render that writing only the better évidence of the 
terms of the contract which the parties had agreed on. City of Dav- 
enport v. Peoria Marine & Fire Ins. Co., 17 lowa, 277. If, there- 
fore, at the close ol the testimony, it clearly appeared that the writ- 
ten policy of the défendant eompany had not, at the time of the 
burning of the elevator, become, by delivery and acceptance, a com- 
pletely binding contract, then the défendant eompany never incurred 
any liability as insurer, and the court's direction to the jury was 
proper; otherwise it was not. As ail the évidence shows that the 
policy of the défendant eompany was not intended as a new or ad- 
ditional insurance of the property, independent of other existing in- 
surance, but was intended only to take efïect upon the surrender for 
cancellation of the outstanding policy of the Phénix Insurance Com- 
pany, which policy it was to replace and become substituted for, it 
becomes important to consider the status of the Phénix Company's 
policy at the time of the fire, as it is certain that the two policies were 
not in force at the same time. The policy of the Phénix Company 
was issued in November, 1900, insuring this elevator property for 
one year. It is admitted that it was vaHd and binding. It cciuld 
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only terpipate "by the expiration of the risk, by the agreement of 
thegartieé, or by some means provided by the contract." Massasoit 
Steàm Mills v. Western Assur. Co., 125 Mass. iio, 114. It did net 
terminate % lapse of time, as it had about 11 months to run at the 
time oï the fire. It was liot terminated by the means provided by 
the GontPact, which was by giving. five days' notice of cancellation and 
f eturning the unearned portion of the premium. This notice of can- 
cellation and return of premium. must be to the insured, and not to 
the agent who procured, the insurance, and whose authority is exe- 
cuted and exhausted: by the procurement of the insurance. Insur- 
ance Co. V. Nill, 114 Pa. 248, 6 Atl. 43. But though the state agent, 
Coryel, expressed a purpose to cancel the policy of the Phénix Com- 
pany unless a higher premium was paid and query sheet furnished, 
he took no steps toward such cancellation; and his conférence with 
MçCann ended with the expectation, at least on his part, that the 
policy of the Phénix Company would be continued by McCann's 
compliance with his demands. Two days later the conversation be- 
tween Rohrer and McCann shows that the latter still expected to pay 
the additional premium and retain the Phénix Company's policy, un- 
less Rohrer should succeed in inducing the défendant or some other 
Company to consent to assume and carry the risk at the old rate. 
Up to the end of this conférence between Rohrer and McCann on 
December 10, 1900, there was certainly no termination of the policy 
of the Phénix Compaiiy by any agreement of the parties, nor any 
insurance, or agreement to insure, on the part of the défendant Com- 
pany. , The plaintifï, who was insured by the Phénix Company's pol- 
icy, which he had in his bank, and without whose consent it could not 
be surrçndered nor invalidated except by the five-days notice of can- 
cellation and return of unearned premium, had no notice or informa- 
tion that its cancellation or replacement by other insurance was even 
being considered by anyone. 

From that time until after the destruction of the elevator property 
by fire on December 16, 1900, there was no agreement between the 
parties for the surrender or cancellation of the policy of the Phénix 
Company, nor for the insurance of the property by policy of the de- 
fendant Company in substitution for the insurance by the Phénix 
Company. Nothing was done about the matter in the meantime ex- 
cept what was done by the insurance agent Rohrer alone, without 
conférence with or direction from either the plaintifif, or the Phénix 
Company, or the défendant company. On December 12, 1900, he 
caused his derk to fill out the policy in suit of défendant company, 
and countersigned it as agent of that company, and placed it in his 
safe. On September isth he advised défendant company by letter of 
the making of this policy, and was promptly, by telegraph, directed 
to cancel it. He did not deliver it to plaintifï, nor seek to take up 
the policy of the Phénix Company, until one day after the property 
was destroyed by fîre. The claim of the plaintiff now is that, when 
defendant's policy was written and countersigned, and the agent of 
the insurance company noted on his books a transfer of the premium, 
and that the Phénix Comipany's policy was canceled, the last-named 
policy thereby became canceled aud terminated, and the policy of 
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défendant company in force, and held by Rohrer as plaintifif's agent. 
Many cases hold that an agent of fire insurance companies to issue 
their policies may also be constituted by the insured his agent to 
receive the policies, and to keep and care for them, with plenary power 
to keep the property insured in accordance with gênerai directions of 
the insured, and attend to ail renewal, cancellation, and replacement 
of insurance, without consulting the assured in respect to particular 
policies or other détails. Hamm Realty Co. v. New Hampshire 
Fire Ins. Co., 80 Minn. 139, 83 N. W. 41 ; Dibble v. Assurance Co., 
70 Mich. I, 37 N. W. 704, 14 Am. St. Rep. 470; Buick v. Insurance 
Ce, 103 Mich. 75, 61 N. W. 337. In those cases such had been the 
course of dealing between the insured and the agent for a term of 
years. Hère no such authority is shown ; nor was there any course 
of dealing shown from which such unusual authority can be pre- 
sumed ; and the conversation between plaintifï and Rohrer when the 
policies were exchanged after the fire shows that no thought of the 
existence of any such authority was in the mind of either. Rund- 
berg & McCann were bound to keep the property insured and pay 
the premiums. They procured the insurance through Rohrer, but 
it had to be to the satisfaction of the plaintifif, the insured ; and policies 
had been always delivered to and accepted and retained by him. He 
could refuse any policy ofifered that was not satisfactory to him. And 
when, in response to McCann's inquiry after the fire, as to whether 
any change had been made, Rohrer stated that he had written the 
business in the Milwaukee Mechanics', his further statement, "I still 
hâve the policy in my possession; I hâve never delivered it," indi- 
cates strongly that at the moment he regarded the transaction as in- 
complète. "An agent of an insurance company has no authority to 
insure property already destroyed ; and a policy written and intended 
as a substitute for a subsisting policy in another company, but not 
delivered, and of which the assured has no knowledge until after the 
property is destroyed by fire, is not a valid contract of insurance." 
Stebbins v. Insurance Co., 60 N. H. 65. To the same efïect, see 
Hermann v. Insurance Co., 100 N. Y. 411, 3 N. E. 341, 53 Am. Rep. 
197; Insurance Co. v. McKenzie, 70 111. App. 615; Insurance Co. v. 
Turnbull, 86 Ky. 230, 5 S. W. 542. Thèse cases hold that the written 
but undelivered policy never matured into a contract for insurance, 
and that liability upon the subsisting policy which was intended to be 
replaced was fixed by the burning of the property while it was still in 
force. The acts of bookkeeping of Rohrer in marking cancellation 
on his office record of the Phénix Company's policy and transferring 
in his accounts the crédit for premium from that company to the de- 
fendant company, ail done in anticipation of his purposed delivery 
of défendant company's policy in replacement for the expected sur- 
render of the pohcy of the Phénix Company, were futile, and afifected 
no existing rights or liabilities. Insurance Co. v. Turnbull, 86 Ky. 
230, 237, 5 S. W. 542; Insurance Co. v. McKenzie, 70 111. App. 615, 
623. In the présent case it clearly appeared that at the time of the 
burning of the elevator the policy of the Phénix Insurance Company 
was a valid contract of insurance, which had never been surrendered 
nor canceled; and that plaintifï, the insured, then held it as such. 
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The. policy of the défendant çompany was then an tindelivered writ- 
ing, npt yet a contract, and becàuse of the destruction of the property 
while it was in that condition it never became a contract. 

There was no error in directing the verdict for the défendant, and 
the JHdgment is afïàrmed. 



In re NEVIÏT et al. 
(Oircnit Court of Appeals, Eighth Circuit. August 28, 1902.) 

' No. 29. ' . 
1. HiBBAs Corpus— FuNCTioN— Challbngbto Jdeisdiction—Revie-w of Er- 

HONE0D8 RULINGS. 

The writ of habeas corpus challenges only the jurisdiction or power 
of the court to commit the prisoner, and it may not be Involied to review 
or avold the erroneous rullngs or Judgment of a court of compétent 
jurisdiction. 
8, Compromises Favohbd by the Law. 

It Is the policy ôf the law to promote and sustaln the compromise 

of dlsputed clalms, and the fact that a judge advlses the compromise 

of Utigatlon pending before him does not disqualify him from deciding 

the questions it présents. 

8. CoNTBMPTs— Power to Punish— Fédéral Codrts— Inhérent Charactbk. 

The power to punish for contempt and disobedience of thelr judg- 
ments, orders, writs, àhd processes is an attribute of the fédéral courts, 
as inhérent and indispensable as judges. It was vested in them, the 
mëment they came Into existence, by the grant to them of ail the judleial 
power of the nation by section 1, art. 3, of the constitution. 

4 CONTBMPTB— CJjASSES. 

Proceedlngs for contempts are of two classes, — crlmlnal or punitive, 
and civil, remédiai, or coercive. The former are conducted to pré- 
serve the power and vindlcate the dlgnity of the courts and to punish 
for disobedience of thelr orders. The latter are Instituted to protect, 
préserve, and enf orce the rights of private parties, and to compel obédi- 
ence of the orders, judgments, and decrees of the courts made to en- 
force the rights and remédies to which the courts hâve decided that 
sueh parties are lawfuUy entltled. 

5. CiviT. Contempt— RefOsal to Lhvy Tax to Pat Judgment. 

The commitment of ,the judges of a county court to prison until 
they cpmply with a mandamus which directs them to levy a tax to 
pay a judgment against thelr county Is not crlrnlnal, but is civil, 
remédiai, and coercive* In its nature, because it Is of the charaoter of an 
exécution 4© collect the judgment, enforcè the rights, and administer the 
remédies of the plaintifl; in the suit. 

6. Civil- Coktbmpt— Président has No Power to Pardon. 

Proceedings ,to con^pel by fine or Imprisonment obédience to such 
a mandamus, or to cberce obédience to an ordér of a court made in 
a Civil suit to enforce the rights or administer the remédies to which 
a court of compétent jilrisdiction décides that a party to the suit Is 
entltled, are not exécutions of the criminal laws of the land, but pro- 
ceedings to secure suitors their légal rights, and the président is wlth- 
out authority, under the grant to him of power to issue reprieves and 
pardons for offenses against the TJnlted States, to relleve from imprison- 
ment to enforce obédience to, or to pardon for disobedience of, such 
a mandamus or order, because he may not release or destroy the légal 
rights or remédies of private cltlzens. 

f 1. See Habeas Corpus, vol. 25, Cent. Dig. §§ 24, 25, 81, 82. 
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t. Crihinal Contempts— Poweb of Président to Pardon. 

Suggestions relative to thls power, but no décision of the question of 
its existence. 

8, CONTEMPTS— EaCH COURT HA8 EXCLUSIVE JURISDICTION OF ITS OWN, 

Bach court bas exclusive jurlsdlctlon ôf contempts of Its authority, 
and of dlsobedience of Its orders and proeesses, and no other court 
may lawfully admit to bail or relieve or discharge a prlsoner flned or 
commltted for dlsobedience of Its orders, writs, or processes by a court 
which had Jurlsdlctlon to make the orders and to issue the commit- 
ment. 

9. Civil Contempts— ÇonRT vfhich Commits mat Modift. 

The court which commits or fines to enforce obédience to its orders, 
for the purpose of securing the rights of suitors, bas plenary power to 
modify, suspend, or relieve from the fine or imprisonment, either In 
the original case or In a proper auxlUary proceeding. 
(Syllabus by the Court) 

On Pétitions for a Writ of Habeas Corpus. 

George C. Worth, for petitioners. 

Before SANBORN, Circuit Judge, and LOCHREN, District 
Judge. 

SANBORN, Circuit Judge. This case cornes before the court 
upon the pétition of two of the judges of the county court of St. Clair 
county, in the state of Missouri, and upon the pétition of their counsel 
for the issue of the writ of habeas corpus to relieve thèse judges from 
an imprisonment which tliey are enduring until such time as they shall 
compîy with a mandamus of the United States circuit court for the 
Western division of the Western, district of Missouri, which directs 
thèse judges to levy a tax to make a partial payment upon a judgment 
which Joseph M. Douglas recovered against the county of St. Clair 
on February g, 1894, and to make partial payments upon other judg- 
ments of like character based upon certain bonds of the county of 
St. Clair. 

A writ of habeas corpus cannot be made to perform the office of a 
writ of error. It may not be invoked to review or avoid an erroneous 
judgment of a court of compétent jurisdiction. It challenges the 
jurisdiction of the court alone, and is available only to relieve a pris- 
oner from the restraint imposed by a judgment or order that is abso- 
lutely void on the ground that the court was without the power to 
make it. In re Debs, 158 U. S. 564, 600, 15 Sup. Ct. 900, 39 L. Ed. 
1092; Ex parte Watkins, 3 Pet. 193, 7 h. Ed. 650; Ex parte Yar- 
brough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274; Ex parte Terry, 
128 U. S. 289, 305, 9 Sup. Ct. 77, 32 L. Ed. 405; In re Swan, 150 
U. S. 637, 14 Sup. Ct. 225, ^7 h. Ed. 1207; U. S. v. Pridgeon, 153 U. 
S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631 ; Deming v. McClaughry, 51 C. 
C. A. 349, 113 Fed. 639, 649; In re Reese, 47 C. C. A. 87, 107 Fed. 
942, 948; Ex parte Buskirk, 72 Fed. 14, 21, 18 C. C. A. 410, 417, 
25 U. S. App. 613, 615; Ex parte Ayers, 123 U. S. 443, 8 Sup. Ct. 
164, 31 h. Ed. 216; Ex parte Fisk, 113 U. S. 713, 718, 5 Sup. Ct. 
724, 28 E. Ed. II 17; Dynes v. Hoover, 20 How. 81, 83, 15 L. Ed. 
838; Ex parte Reed, 100 U. S. 13, 23, 25 L. Ed. 538; Ex parte 
117 F.— 29 
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Çpy\ï2^JJ,^. 731, 8 StfR, ,Ct. 1263, 32 h. Ed. 274; Rose v.' Rpberts, 
99 Féâ. 948, 40 C. C. Al 199. In view of this' itniyer^al riîlei the 
facts ai^^|he|law which coiaf^ition the merits of the controversy over 
the Vôliilitîîf 0;î> tiie bonds which form the bases of the judgments 
against the coùnly and the f&undatioîi of the mandamùs and com- 
mitmèfttsitd efforce thôse judgttieritâ arç immaterial'to the ques- 
tions ;«ftii'ch thèse petitioners' présent, and i would be useless to re- 
cite or review them hère. The curious will find a démonstration of 
the proposition that the ci;;cuit court could hâve rendered no other 
judgmeMlt in this case, and that it could not hâve donc less than 
to issue the 'tîiandamus and the commitments without a défiant dis- 
regard of thé settled la\y of the laild ànd of the contrblling décisions 
of the suprême court upon the questions before it in the cases of In 
re Copenhaver (C. C.) 54 Fed. 660; Henry Co. v. Nicolay, 95 U. 
S. 619, 24 L. Ed. 394; Scotlahd Go. y. Thomas, 94 U. S. 682, 24 L. 
Ed. 219; Trust Co. v. Debolt, 16 How. 416, 432, 14 L. Ed. 997; 
Gelpcke v. City of Dubuque, i Wall. 206, 17 L,. Ed. 520 ; Seibert 
V. Ivewis, 122 U. 8. 284,7 Sup. Ct. 1190, 30 L. Ed. 1161; Bronson 
V. Kinzie, i How. 317, 11 L. Ed. 143; Louisiana v. City of New 
Orléans, 102 U. S. 206, 26 L. Ed. 132; Flagg; v. City of Palmyra, 
33 Mo. 440^ Smith V. Clark Co., 54 Mo. 71-74; Maçon Co. Case, 
41 Mo. 453 j State V. Sullivan Co. Ct., 51 Mo. 522; and State v. 
Greetie Co., 54 Mo. 540. 

The only • question for oUr considération, therefore, is whether or 
not the pétitions 'State any fâctg which show, br tend to show, that the 
circuit court Was without jurisdiction to render the judgments or to 
issue the rtlàndamus oi- the cômmitméttts. The only judgmeht speci- 
■fied in the pétition under which it is alleged that the mandamùs issued 
is a judgment of Joseph M.' 'Douglas against the county of St. Clair, 
rendered on Fèbtuary 9, 1894, and for the sake of brevity this will 
be the only jtidgment mentiohed'in the discussion of the questions 
presented in this case. It is not claimed that the court below did not 
hâve the genèraîpôwer to render this judgment and to issue the 
mandamùs and' the eornmittflents theréunder, nor that the parties to 
the action ïsr its^ subject-màtter were without the jurisdiction of the 
circuit court. ■ The Only ground upon which it is asserted that the 
judgttient, thé inandamuBj or the commitments are void is that the 
judge who pifesided in the circuit court was disqualifîed from acting 
as such when thèse procéedings were tâken. It is conceded that 
the better rule, SUppottëd by the gréât weight of authority, is that 
the judgments- and orders of courts composed of disqualifîed judges 
aje void. Dfenïing v. McClaughry, 51 C. G'. A. 349, 113 Fed. 639, 
651; Case V. Hoffman, ioo Wis. 314, 356, 75 N. W. 945, 44 L. R. 
A. 728; Oakïey V. Aspinwall, 3 N.Y. S47> S52; L,ow v. Rice, 8 
Johns. 409; Glayton V; Pér Dun, 13Î Johns. 218; -Edwards v. Rus- 
sell, 21 Wehd. 63; People v. Connor'; 142 N. Y. 130, 133, 36 N. E. 
807; Chamberis v. Cléarwater, *40 N. Y. 310, 314; Sigourney v. Sib- 
ley, 21 Pick. lOi, 106, 32 Aifa. Dec. 248; Gay v. Minot, 3 Cush. 352; 
Hall v. Thayer,' 105 Mass. 219, 224, 7 Am. Rep. 513; Railway Co. 
v.' Summers, 113 Ind. 10; 17, 14 N. É. 733, 3 Am. St. Rep. 616; 
Ochus v. Sheldon, 12 Fia. 138; Chambers v. Hodges, 23 Tex. 112; 
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Gains v. Barr, 60 Tex. ^yd, 678; Templeton v. Giddings (Tex. Sup.) 
12 S. W. 851. But what constitutes disqualification? Generally 
speaidng, the answer may be: Interest in the subject-matter of the 
litigation, relationship to bne or more of the parties to it, and stat- 
utory prohibitions. For which of thèse causes do the averments of 
the pétitions charge that the judge who tried this case was disquali- 
fied? The judgment in favor of Douglas was rendered in February, 
1894. The mandamus and the commitments : hâve issued since that 
date. The allégations of the pétition are that before 1888, when he 
went on the bench of the fédéral court, and in the year 1860, one of the 
judges who presided when this judgment was rendered, and the judge 
who issued the mandamus and the commitments, was named in the act 
of the législature of the state of Missouri as one of fourteen mem- 
bers of the board of directors of the railroad company to which the 
bonds were subsequently issued; that he qualified as such director; 
that he was active and instrumental in procuring the issue of the 
bonds, and in the business of the company, until 1870, when it trans- 
ferred its franchises to another corporation; that he was one of 
the légal advisers of the parties to the bonds down to the year 1888; 
that he was for many years prior to that date counsel for the obligor 
in the bonds (54 Fed. 660, 662); that since he became a fédéral 
judge he has been engaged in a systematic efïort to induce the par- 
ties to this htigation to compromise it; and that certain taxpayers 
of St. Clair county hâve brought a suit in equity in one of the courts 
of the State of Missouri against him and other parties, in which the 
only relief that they demand against him is that he answer certain 
questions and produce certain évidence. Thèse are ail the aver- 
ments of the pétition in support of the charge of disqualification. 

It is customary, désirable, and proper for every member of the judi- 
ciary to be anxious and eager to escape the hearing and décision of 
every case in which he has either interest or bias, to avoid not only 
the evil of disqualification, but even the appearance of such evil. But 
there is nothing in the facts stated in thèse pétitions that discloses a 
departure by the judge who conducted this case from this exacting 
rule of propriety, much less from the more libéral rule of the law. 
There is no allégation in thèse pétitions that he ever at any time 
owned any of the bonds or any interest in them. There is no aver- 
ment that at any time after the year 1888 he acted, or was in any way 
interested, as counsel, attorney, or otherwise, in any of the bonds, 
or in the success or failure of any of the parties to this litigation. 
There is no charge that he was, ever the attorney, counsel, or ad- 
viser of either of the parties in the action of Douglas against the 
county of St. Clair, in which the proceedings hère challenged were 
taken. Stripped of its verbiage, the averment of disqualification is 
that prior to 1870 this judge assisted the railroad company to pro- 
cure the bonds, that prior to 1888 he assisted the county as one of 
its counsel in its attempt to defeat them in the courts, and that since 
he went on the bench he has endeavored to persuade the parties 
to the controversy to compromise the litigation. When the judg- 
ment was rendered and when the subséquent proceedings were taken 
he was not acting as a judge in his own cause, or in any cause in 
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which he thën liad or had ever had any interest, direct or indirect. 
He was not df kin to any of the parties, He was not the attorney 
or courise! of any of tlienii and he never had been the attorney or 
counsël of either of them in thé action df Douglas against the county. 
A judge ÎS not disqualified tè hèar and détermine a lawsuit because 
in someother' action between dther parties, in which the same or 
similar questions of law or offâtff Werè involved, he was of counsel for 
one of the litigants. If he Wèrè, the cases would be few in which a 
judge, who was an active practîtîoner before he ascended the bench, 
would hot be disqualiiîed, and the best qualification for judicial posi- 
tion would be idleness and ignorance. ïhe judge whd rendered this 
judgmeiit and issued this mandanius and thèse commitments was not 
forbiddèli by any interest, b'y the policy of the law, or by any statute 
from deciditig the questions whith the cases presented and from issu- 
ing the wnts to wluch the plaintifif was entitled. On the other hand, 
the acts of congrêss, his oath of office, the décisions of the suprême 
court to which we hâve advertèdy and the law applicable to the case 
had imposée ùpon hinï the unàvoidable duty to render the judgment 
and to isséé the writs at thé prayer of the plaintifï. There was 
nothing in his connection with the old railroad company prior to 1870, 
nothing in his relation with the county or the parties interested in 
the bonds prior to 1888, to excuse him from the discharge of this 
duty, and nothing in his discharge of it incompatible with the ideals 
of judicial integrity and propriety, while his earnest and systematic 
endeavors to efïect a compromise of this controversy bespeak for 
him eniphatic commendation. The policy of the law has always 
beeti to promote and sustain the compromise and settlement of dis- 
puted claimsv It loves peace, hâtes broils and dissensions, and dis- 
courages the prolongation of litigation. Railway Co. v. Wilcox, 116 
Fed. 913. The pétitions discldsè no disqualification of this judge, 
no lack of jurisdietiort df the circuit court, and no ihvalidity in the 
jtidgment, thé mandamus, or the commitments, and hence no' ground 
fot the issue' of the vrtit pi habeas corpus, or for the admission of 
;the judgés df the county cdurt to bail. One who is legally committed 
for a disobedience of its orders by a court of compétent jurisdiction 
canhot be lawfuUy dischàrged or admitted to bail by any other court, 
because each court has exclusive jurisdiction of its own contempts. 
Brass Crosby's Case, 3 Wils. 188, 198, 199, 204; In re Debs, 158 
,TJ. S. 564, 594, 15 Sup. Ct. 900, 39 L. Éd. 109a; Case of Yates, 
4 Jdhns. 345, 369, 370; Yates v. Lansirig, 9 Johns. 396, 423, 6 Am. 
Dfec; 290; State v. Tipton, i Blackf. 166; Lockwood v. State, i 
Ind. 161 ; Ex' parte Bradleyi 7 Wall,' 364, 372, 19 L,. Ed. 214; Wil- 
liamson's Case, 26 Pa. 9, 15, 67 Am. Dec. 374., 

The pétition ofthe cdunsel for the judges of the county court of 
St. Clair county prays tBat the judgé of the circuit court which ren- 
dered the jtidglïlént and issued 'the writ of mandamus and commit- 
Bient may be enjoined îfpm the futthér exercise of his judicial func- 
tiohs in this cââe- on aèfcdtiîît of the alléged disqualification which has 
been consideréd. That prayer must be denied for the same rea- 
sons which hàVe compelled the refusai to issue the writ of habeas 
corpus. 
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There is another phase of the pétition of the counsel for thèse 
judges to which he has earnestly invoked our careful considération. 
It is this : He allèges that he verily believes that the contempt of 
which thèse judges stand convicted is a "distinct and substantive 
offense against the United States," and that as such it falls clearly 
within the pardoning power of the président, and he prays that the 
proceedings may be stayed in the courts and that thèse judges may 
hâve leave to apply to the président for their release. He rests his 
claim to this relief upon the opinion and action of Judge Blatch- 
ford in the Case of Mullee (in the year 1869) I7 Fed. Cas. 968, 7 
Blatchf. 23, and upon Fischer v. Hayes (C. C.) 6 Fed. 63. In that 
case Mullee had been fîned in the suni of $2,500, to be paid to the 
plaintififs in the suit, for a willful and persistent disobedience of the 
order and injunction of the court, and had been committed until 
the fine should be paid. After he had been imprisoned for some time 
he applied to Judge Blatchf ord for his discharge on the ground that 
he was unable to pay the fine, and the judge held that the circuit 
court had no jurisdiction to relieve him from it, because the order 
committing him was criminal, and not civil, in its nature, and because 
his only remedy was an application to the président for his pardon 
under article 2, § 2, subd. i, of the constitution, which invests the 
executive with power "to grant reprieves and pardons for offenses 
against the United States, except in cases of impeachment." In 
Hayes v. Fischer, 102 U. S. 121, 26 L. Ed. 95, a writ of error to re- 
view a similar order of commitment of another défendant for a like 
disobedience in the same case, the suprême court expressed a sig- 
nificant doubt whether the order and injunction were not mère in- 
terlocutory directions in a civil suit. Mullee applied to the prési- 
dent for his pardon, and his pétition was denied. Thereupon Judge 
Blatchford abandoned his theory that a commitment for a failure to 
obey the order of a court to pay money or to do any other act to 
which the court has adjudged the opposite party in the suit entitled 
was a criminal, and not a civil, proceeding, and admitted the de- 
fendant to bail, an act which he could not hâve donc if the order of 
commitment had been criminal in its nature. Fischer v. Hayes (C. 
C.) 7 Fed. 96; Hendryx v. Fitzpatrick (C. C.) 19 Fed. 811. Since 
that day there seems to hâve been no substantial dissent from the 
rule and practice that "an order committing a défendant for contempt 
in refusing to pay a fine or to obey an order made in a civil suit for 
the purpose of enforcing the. rights and administering the remédies 
of a party to the action is civil and remédiai, and not criminal, in its 
nature ; that it does not fall within the pardoning power of the prési- 
dent, because it is not an exécution of the criminal laws of the land : 
and that it is always within the power and subject to the modification, 
suspension, or discharge of the court which has made it, and of that 
court alone, either in the original case or in an appropriate auxiliary 
proceeding. City of New Orléans v. New York S. S. Co., 20 Wall. 
3^7> 392, 393. 22 L. Ed. 354 ; Hendryx v. Fitzpatrick (C. C.) 19 Fed. 
Sic; In re Debs, 158 U. S. 564, 596, 599, 15 Sup. Ct. 900, 39 L. Ed. 
1092. In the last case Mr. Justice Brewer, expressing the unan- 
imous opinion of the suprême court, said: 
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"In brlef, a. court, enforclng obédience to Its orders by proceedings for con- 
tempt, Is not eîeeuting the drlmlnal laws of the land, but only securlng to 
sultorS tbe tights whlch It bas adjudged them entitled tô." 

It is ditecult to perceive how any other conclusion can be reached. 
The pétition of the judges oî St. Clair county avers that "both of 
your petitipners are now in prison because they declined to levy a 
tax in partial payment of said judgment (the judgment of Douglas 
against the county of St. Clair) and other like judgments." They 
are then in prison for the purppse of coercing them to comply with a 
lawful order of the court made in a civil action to enforce the légal 
right of thç plaintifï. A court of compétent jurisdiction has de- 
cided that Joseph M. Douglas is entitled to recover the amount spec- 
ified in his judgment from the county of St. Clair. He is entitled to 
an exécution to collect this judgment. The writ of mandamus direct- 
ed to the members of the county court of that county is the légal 
substitute for the writ of exécution upon judgments against private 
parties. Lafayette Co. v. Wonderly, 92 Fed. 313, 316, 34 C. C. A. 
360, 363; Dempsey v. Oswego Tp., 51 Fed. 97, 99, 2 C. C. A. iio, 
1 12. The plaintiff in this judgment has the same légal right to the 
issue and enforcement of that mandamus that he would hâve to the 
issue and levy of a writ of exécution on a judgment in his favor 
against a private individual. 'Ttiat mandamus has been issued, but 
the members of the county court refuse to obey it. This mandamus 
is the plaintiff's only remedy. He has the légal right to its exécu- 
tion, to the levy of the taxes it commands, and to the exercise of ail 
the power of the court which issued it to compel its exécution. He 
has invoked that power, ?ind the court has committed the judges of 
the county court to the jaïl until they comply with its order for the 
purpose of securing to the plaintiflE, Douglas, the right to which it has 
adjudgfid him entitled. Can it be that there is any appeal from the 
décision of a fédéral court in a civil action upon the rights of the 
parties to it, or from the lawful orders it makes to secure those rights 
to the executive departnient of the national government ? May the 
président review and reverse or modify the décisions or orders of a 
court of compétent jurisdiction, made in a civil action, to secure or 
enforce thé rights or the légal remédies of the private parties to the 
suits befotç it? If, in an action for spécifie performance, a court orders 
a défendant to surrender title deeds in his possession, and commits 
him until he does so, may thé executive review the case, relieve the 
défendant from imprisonment, and thus reverse the efïect of the dé- 
cision of the court, and practically hold that the plaintifï is entitled to 
no relief? If a défendant in equity or a bankrupt is found to hâve 
trust fundsin his possession, and is ordered by a court of compétent 
jurisdiction to pay them over to the cestui que trust, and committed 
until he does so, may the executive department relieve from this 
commitment, and thus inake the order and decree of the court as 
"idle as a painted ship upon a painted océan"? If a défendant in a 
.suit in equity is fîned for the benefit of the plaintiff, or is imprisoned 
to coerce him to obey an injunction, may the président relieve from 
the fine or imprisonment, and thus render the décision and order of 
the court nugatory, and the complainant remediless? The plaintiff 
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in tliis case has a right to the recovery of the amount of his judg- 
ment from the county of St. Clair. He has but one remedy to en- 
force that right, — the compulsory power of the court to enforce obédi- 
ence to its mandamus. The court whose duty it was to consider 
and détermine tliis question has decided that he is lawfully entitled to 
this remedy. May the président review that décision, and reUeve the 
petitioners from the coercive power of the court, and thus deprive 
the plaintiff of his légal remedy and render his judgment nugatory? 
Thèse questions seem to us susceptible of but one true answer. 

The power of the national courts to enforce obédience, and to pun- 
ish disobedience, of their orders, is not derived from the acts of con- 
gress (Rev. St. § 725), but from the grant to them of ail the judicial 
power of the nation by section i of article 3 of the constitution, which 
déclares that "the judicial power of the United States shall be vested 
in one suprême court and in such inferior courts as the congress may 
from time to time ordain and establish." The grant of the judicial 
power of the United States to thèse courts ex vi termini vested them 
with authority to enforce obédience to their orders and to punish dis- 
obedience and contempt of their authority by fine and imprisonment, 
because this authority is an attribute of judicial power as inhérent 
and indispensable as a judge. "The power to punish for contempts 
is inhérent in ail courts. Its existence is essential to the préservation 
of order in judicial proceedings and to the enforcement of the judg- 
ments, orders, and writs of the courts and consequently to the due 
administration of justice. The moment the courts of the United 
States were called into existence and invested with jurisdiction over 
any subject, they became possessed of this power." Ex parte Robin- 
son, 19 Wall. 505, 506, 22 L. Ed. 205. "The summary power to 
commit and punish for contempts tending to obstruct or dégrade the 
administration of justice is inhérent in courts of chancery and other 
superior courts as essential to the exécution of their powers and to 
the maintenance of their authority, and is part of the law of the land 
within the meaning of Magna Charta and of the twelfth article of our 
déclaration of rights." Cartwright's Case, 114 Mass. 230, 238. "The 
power to fine and imprison for contempt, from the earliest history of 
jurisprudence, has been regarded as a necessary incident and attribute 
of a court, without which it could no more exist than without a 
judge. It is a power inhérent in ail courts of record and co-exist- 
ing with them by the wise provisions of the common law. A court 
without the p.ower efifectually to protect itself against the assaults 
of the lawless, or to enforce its orders, judgments, or decrees against 
the récusant parties before it, would be a disgrâce to the législation 
and a stigma upon the âge which invented it." Watson v. Williams, 
36 Miss. 331, 341. "But the power of a court to make an order car- 
ries with it the equal power to punish for a disobedience of that or- 
der, and the inquiry as to the question of disobedience has been, 
from time immémorial, the spécial function of the court. And this 
is no technical rule. In order that a court may compel obédience 
to its orders, it must hâve the right to inquire whether there has been 
any disobedience thereof. To submit the question of disobedience 
to another tribunal, be it a jury or another court, would operate to 
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deprive.thei proceeding of half its efïiciency." In re Debs, 158 U. S. 
594, 15 Sup. Ct. 900, 39 L,. Ed.: 1092. 

The lact that the circuit courts were created by act of congress, and 
that the act of March 2, 1831, prescribed the classes of cases in which 
they may punish for contempt (Rev. St. § 725), is not overlooked, 
nor is it materialto the discussion in this case, because the contempt 
hère under. considération falls far within the last class mentioned 
in the act of cpjigress, and the power of the court below to compel 
obédience to its lawful orders and to punish their disobedience by 
any party to a suit within it was as inhérent, essential, and plenary 
as is that power in the suprême court of the United States. In this 
State of the law and of the constitutional grant, how can it be said 
tjiat the question whether obédience to the orders and decrees of the 
judicial department of the government, made to enforce the rights 
of litigants before it, is determinable by the décision or subject to 
the discrétion of the executive department ? The constitution granted 
this power to compel obédience to their injunctions, orders, and pro- 
cesses to the fédéral courts, when it granted to them ail the judicial 
power of the nation. This power is essential to their existence as 
judicial tribunals. Without it they would be without the means to 
enforce their orders, without the means to protect themselves against 
the défiance and the assaults of the reckless and the criminal, with- 
out respect, without dignity, and without usefulness. 

The contention of counsel for the petitioners and the authorities 
to which he calls pur attention suggest a very interesting question, 
the answer to which is not essential to the décision of this application, 
—the question whether or not the président bas the power to pardon 
those committed or fined for criminal contempts ; those fined or im- 
prisoned to vindicate the dignity and to préserve the power of the 
court, or to punish the disobedience of its direction, as distinguished 
from those fined and imprisoned for civil contempts, as in the case 
before us; those fined or imprisoned for the purpose of protecting 
or enforcing the private rights and remédies of parties to civil suits. 
If the président has the power to pardon those who are committed 
for criminal contempts of the authority of the courts, and thus to re- 
Heve them from fines or imprisonments inflicted to punish them for 
their disobedience, this immémorial attribute of judicial power is 
thus practically withdrawn from the courts and transferred to the 
executive ; for he may pardon whom he will, and he would hâve the 
power to so exercise this authority as to deprive the courts of ail 
means to punish for disobedience of their orders. Is there any pro- 
vision of the constitution of the United States which grants this in- 
hérent and essential attribute of judicial power, or the authority to 
control its exercise, to the executive? Congress has undoubted au- 
thority to punish récalcitrant witnesses for contempt of its authority. 
The offenses of such witnesses are as much offenses against the 
United States as the offenses of witnesses, jurors, or parties who dis- 
obey the orders, writs, or processes of the courts. May the prési- 
dent pardon such witnesses "who are committed for the purpose of 
punishing them for the disobedience of such orders and processes, 
and thus deprive congress and the courts of the ability to punish for 
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disobedience of their lawful orders and processes ?_ If a court fines 
or imprisons a juror because he refuses to obey its mandate when 
summoned, or because he refuses to act when he appears, may the 
président immediately pardon him, and thus relieve him from ail 
punishment for disobedience of the order of the court? May he par- 
don ail jurors for ail disobedience of the mandates of the courts, and 
thus practically deprive the courts of the power to summon jurors? 
If riotous persons are fined or imprisoned for disturbing, defying, 
and preventing the proceedings of a court, may the président pardon 
them, and thus deprive the court of the power to continue its ses- 
sions and to discharge its functions? In other words, has the ex- 
ecutive the power, if he chooses to exercise it, of drawing to himself 
ail the real judicial power of the nation which the constitution vested 
in express terms in the courts, by means of his suprême control of 
the inhérent and essential attribute of that power, — the authority to 
punish for disobedience of the orders of the courts? Thèse ques- 
tions seem to suggest their answers. In re Chadwick (Mich.) 67 N. 
W. 1071, 1075, 1076; Taylor v. Goodrich (Tex. Civ. App.) 40 S. W. 
515, 523. No authoritative décision of any court, excepting only the 
opinion of Judge Blatchford in Re Mullee, which was, as we hâve 
shown, subsequently abandoned, has been called to our attention 
which answers any of thèse questions in the affirmative. There is an 
opinion of Attorney General Gilpin, in 3 Op. Attys. Gen., at page 622, 
that the président has power to relieve a person of a fine of $400 im- 
posed upon him for an afifray in the présence of the court, and an 
opinion of Attorney General Mason in 4 Op. Attys. Gen., at page 
458, that the président may pardon defaulting jurors of fines imposed 
for a failure to obey the process of the court. But thèse opinions 
are neither controlling nor persuasive, because they contain no dis- 
cussion and give no considération to the controlling fact which must 
in the end condition and détermine the décision of thèse questions, 
tlie fact that the judicial power of the United States is not derived 
from the king, as it was in England, or from the président, but is 
granted by the people by means of the constitution, in its entirety, 
including the inhérent and indispensable attribute of that power, the 
authority to punish for disobedience of their orders, to the fédéral 
courts, free from the control or supervision of the executive depart- 
ment of the government, to the same extent that the entire ex- 
ecutive power of the nation is vested in the président, free from the 
supervision or control of the courts. Const. art. 2, § i ; Id. art. 3, § i. 
The argument that punishment for contempt of court falls within 
the power of the président to grant pardons for offenses against the 
United States because the suprême court said in Ex parte Kearney, 
7 Wheat. 38, 43, 5 L. Ed. 391, a case in which a writ of habeas corpus 
to relieve a petitioner from punishment for disobeying the order of 
an inferior court was denied, that the proceeding to punish for that 
contempt was a criminal case, and in City of New Orléans v. New 
York S. S. Co., 20 Wall. 387, 392, 22 L. Ed. 354, an appeal from a 
decree for an injunction, for damages, and for the imposition of a 
fine for disobedience of a preliminary injunction, that the imposition 
of the fine was a judgment in a criminal case and without its juris- 
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diction, is neither cogent nor convincing, for the reason that neither 
the questions which hâve been suggested hère nor the constitution 
and the acts pf congress whiçh condition their détermination were 
there presented, argued, or considered. For the same reason ex- 
pressions of the lower courts of like character, made in their délib- 
ération upon and décision of other issues, as in U. S. v. Atchison, T. 
& S. F. Ry. Co. (C. C.) i6 Fed. 853; U. S. v. Berry (C. C.) 24 Fed. 
780, 781; In re Ellerbe (C. C.) 13 Fed. 532; Kirk v. Manufacturing 
Co. (C. C.) 26 Fed. 501, 505 ; Williamson's Case, 26 Pa. 9, 6y Am. 
Dec. 374; Searls v. Worden (C. C.) 13 Fed. 717; and Ex parte Gould, 
99 Cal. 362, 33 Pac. 1112, 21 L. R. A. 751, 37 Am. St. Rep. 57, — are 
entitled to little, if any, considération in the détermination of thèse 
questions. It is not, however, necessary to a décision of the ap- 
plication before us, nor is it our purpose, to hère décide whether or 
not criminal contempts, conterapts instituted solely for the purpose 
of vindicating the dignity of the courts, preserving their power, and 
punishing disobedience of their orders, fall within the pardoning power 
of the executive. That question has been presented and pressed upon 
our considération by the argument and the authorities of counsel 
for the petitioners, and it has been adverted to, and some of the 
considérations which in pur opinion must control its ultimate décision 
hâve been suggested, that it might be clear that in what is said in 
this opinion this court neither intimâtes nor décides that there is or 
ought to be any authoritative décision that the executive department 
of the gpvernment has been vested with any such power. 

The décision of this application rests upon another and upon an 
impregnable position. This is not a criminal, but a civil, contempt, — 
a proceeding instituted fpr the purpose of protecting and enforcing 
the private rights and administering the légal remédies of the judg- 
ment plaintifif, Douglas ; and whatever the authority of the président 
may be to pardon for a criminal contempt, he is, upon principle and 
upon authority, without the power to relieve from either fine or im- 
prisonment imposed in proceedings for contempts of this character. 
He has ^o more power to deprive private citizens of their lawful 
rights or légal remédies without compensation than hâve the courts 
or the congress. 

Proceedings fpr contempts are of twp classes, — those prosecuted 
to preserye the power and vindicate the dignity of the courts, and to 
punish for disobedience pf their orders, and those instituted to pré- 
serve and enfprce the rights of private parties to suits, and tp compel 
obédience to orders and decrees made tp enforce the rights and ad- 
minister tbe remédies to which the court has fpund them to be enti- 
tled. The former are criminal and punitive in their nature, and the 
government, the courts, and the people are interested in their prosecu- 
tion. The latter are civil, remédiai, and coercive in their nature, and 
the parties cfaiefly in interest in their conduct and prosecution are the 
individuajs whose private rights and remédies they were instituted to 
protector enforce. Thompson, v. Railroad Co., 48 N. J. Eq. 105, 108, 
21 Atl. 182; Hendryx v. Fitzpatrick (C. C.) 19 Fed. 810; Ex parte 
Culliford, 8 Barn. & C. 220 ; Rex v. Edwards, 9 Barn. & C. 652 ; 
People v. Court of Oyer & Terminer, loi N. Y. 245, 247, 4 N. E. 259, 
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54 Am. Rep. 691; Phillips v. Welch, 11 Nev. 187, 190; State v. 
Knight, 3 S. D. 509, 513, 54 N. W. 412, 44 Am. St. Rep. 809; People 
V. McKane, 78 Hun, 154, 160, 28 N. Y. Supp. 981, 4 Bl. Comm. 285; 
7 Am. & Eng. Enc. Law, 68. A criminal contempt involves no élé- 
ment of Personal injury. It is directed against the power and dignity 
of the court, and private parties hâve little if any interest in the pro- 
ceedings for its punishment. But if the contempt consists in the 
refusai of a party or a person to do an act which the court has or- 
dered him to do for the benefit or the advantage of a party to a suit 
or action pending before it, and he is committed until he compiles 
with the order, the commitment is in the nature of an exécution to 
enforce the judgment of the court, and the party in whose favor that 
judgment was rendered is the real party in interest in the proceed- 
ings. This is the nature of the case under considération. Thèse 
petitioners are imprisoned until they comply with the order of the 
court that they levy the tax to pay in part the judgment of the plain- 
tiflf, Douglas, against this county. This plaintiff has the légal right to 
the enforcement of this order by the coercive power of the court. 
The power of the président to grant reprieves and pardons of of- 
fenses against the United States does not extend to him the author- 
ity to release or destroy the civil rights of private individuals, and 
hence cannot authorize him to deprive this plaintiff of his légal right 
to the enforcement of his mandamus by the commitment of the pris- 
oners until they comply with the lawful order of the court. 13 
Peters. Abr. p. 78 ; 3 Co. Inst. c. 105, pp. 236, 238 ; 4 Bl. Comm. 285 ; 
Jones V. Shore's Éx'rs, i Wheat. 471, 474, 4 L. Éd. 136; Van Ness 
v. Buel, 4 Wheat. 74, 4 L. Ed. 516 ; U. S. v. Lancaster, 4 Wash. C. C. 
66, 26 Fed. Cas. 859; 5 Op. Attys. Gen. 532, 542. 

Petersdorf in his Abridgment (volume 13, at page 78) says: 

"The klng's pardon cannot be considered a légal discharge of an attach- 
ment for nonpayment of costs or nonperformance of an award; for, tbough 
such attaehment be carried on in the shape of criminal process for a contempt 
of court, yet It Is in efCect and substantially a civil remedy or exécution for 
a private remedy." 

Blackstone, in reciting the varions contempts punishable by the 
courts, says : 

"(6) Those committed by parties to any suit, or proceeding before the court, 
as by disobedlence to any rule or order made In the progress of a cause, by 
nonpayment of costs awarded by the court upon a motion, or by nonobserv- 
ance of awards duly made by arbitrators or umpires, after having entered 
Into a rule for submitting to such arbitration. Indeed the attaehment for 
most of this species of contempts, and especially for nonpayment of costs 
and nonperformance of awards, Is to be looked upon rather as a civil exécu- 
tion for the benefit of the injured party, though carried on in the shape of 
a criminal process for a contempt of the authority of the court; and there- 
fore it hath been held that such contempts, and the process thereon, being 
properly the civil remedy of Individuals for a private injury, are not released 
or affected by a gênerai act of pardon." 4 Bl. Oomm. 285. 

In Jones v. Shore's Ex'rs, i Wheat. 462, 4 L. Ed. 136, in U. S. v. 
Lancaster, 4 Wash. C. C. 66, 26 Fed. Cas. 859, and in 5 Op. Attys. 
Gen. 532, it was held that the président had no authority under 
his pardoning power to release that portion of fines or penalties 
for violations of law which inured to the benefit of private indi- 
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viduals. And how can this be otherwise ? A pardon is a grant, a 
deed. But a dçed does not and cannot convey that which the 
grantor has never had. If it were conceded that the président by 
his pardon could grant to the petitioners ail the right and interest 
of the United States in thèse proceedings for contempt, that grant 
would avail nothing hère. The right to the enforcement of this 
mandamus by thèse proceedings for contempt is not vested in the 
United States, or in the président, and therefore they cannot grant 
or release it. It is vested in the plaintifif in this judgment, Joseph 
M. Douglas. It is the right to the only exécution, the only rem- 
edy, which the law vouchsafes to him for the collection of his judg- 
ment, and no department of the government, executive, législative, 
or judicial, can lawfuUy take-, release, or destroy it without paying 
or securing to him just compensation for his property; for this is 
his private property. 

The questions which thèse pétitions présent involve the liberty 
of the citizen and go to the very foundation of civil government; 
for justice is the end of ail government, and if the courts which 
are instituted to détermine what justice is between man and man 
may not enforce the private rights to which they find the litigants 
before them entitled, the great purpose of government will be un- 
attained and our republican System will prove to be a lamentable 
failure. Time, patience, and délibération hâve not been spared in 
the examination and considération of thèse questions and in a faith- 
ful endeavor to reach their just and true solution. There are pray- 
ers of the petitioners which hâve not been recited in this opinion, but 
the conclusions which hâve been reached upon those to which réf- 
érence has been made are décisive of every question which the péti- 
tions presentj and it would be useless to extend an opinion already 
too long by farther récitals. 

The conclusion is that the proceedings for contempt under which 
the petitioners are held imprisoned until they comply with the man- 
danlus' of the court, which directs them to levy taxes to partially 
pay the judgments of Joseph M. Douglas and others against their 
county, is not criminal in its nature, but is civil, remédiai, and co- 
ercive, instituted and maintained for the purpose of enforcing the 
private' rights of thèse judgment creditors to the collection of their 
judgtnents ; that the petitioners are enduring imprisonment under a 
lawîuï Çommitment of a court of compétent jurisdiction for a failure 
to obey a légal order which that court had jurisdiction to make; 
that the président has no power to relieve them from a compliance 
with that order, or to release them from the cômmitment issued to 
coerce thehi to obey it, because he may not deprive a private citi- 
zen of his légal rights and remédies; that this court has no power 
to review or modify, by means of the writ of habeas corpus, the action 
of the circuit court, which had plenary jurisdiction of thèse parties 
and of the subject-matter ; that the circuit court which issued the 
cômmitment is the sole judge of, and has exclusive control over, 
charges for contempts and disobedience of its orders, subject only to 
reviews by appeals and writs of error prescribed by the acts of con- 
gress; and that the circuit court, whose orders the judges of the 
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county court are disobeying, has ample power to grant to them any 
relief to which they are or may become entitled under the laws of the 
land and in view of the rights of the other parties to this litigation. 
City of New Orléans v. New York S. S. Co., 20 Wall. 387, 393, 22 L. 
Ed. 354; In re Debs, 158 U. S. 564, 566, 599, 15 Sup. Ct. 900, 39 L. 
Ed. 1092. The resuit is that the prayers of the judges of the county 
court of St. Clair county must be denied. But they are not rem- 
ediless. They are imprisoned only until they comply with the orders 
of the court, and this they may do at any time. They carry the keys 
of their prison in their own pockets. Governments are founded to 
administer justice. Courts are established to détermine the rights 
and remédies of litigants by peaceable décisions under the law, in- 
stead of by the wager of battle. They are not infallible, but no bet- 
ter method of determining adverse claims has yet been devised. The 
court whose duty it was to hear and détermine this case was left 
no alternative, under the controlling décisions of the suprême court, 
but to render the judgment and to issue the mandamus which thèse 
judges are disobeying, when the plaintiffs in thèse judgments prayed 
for that action, because under the law and under those décisions thèse 
plaintiffs had the légal right to that relief. It was the duty of the cir- 
cuit court, and not that of thèse county judges, to détermine whether 
or not they should levy this tax for the collection of thèse judg- 
ments, and the responsibility for that levy rests upon that court or 
upon the suprême court of the United States, whose décisions ren- 
dered its action imperative, and not upon the judges of this county 
court. Their duty as citizens and officers will be discharged when 
they comply with the mandate of the circuit court. Good citizenship 
demands the subordination of ail our wills and acts to the judgments 
and orders of the courts which we hâve established to détermine 
and enforce the rights of ail our citizens, even though our private 
judgment does not always coïncide with that of the courts which 
détermine our rights and administer our remédies. The remarks of 
Judge Black in considering the commitment of Passmore William- 
son for an indefînite time for a failure to obey the order of a court 
are not inapplicable to the situation in the case in hand. He said : 

"But it is not illégal, nor contrary to the usual rulé in such cases. It 
means commitment until the party shall make proper submission. 3 L. Raym. 
1108; 4 Johns. 375. The law will not bargain with anybody to let its courts 
be defied for a spécifie term of imprisonment. There are many persons who 
would gladly purchase the honors of martyrdom in a popular cause at almost 
any given price, while others are deterred by a mère show of punishment. 
Each Is detained until he finds himself willing to conform. This is merciful 
to the submissive, and not too severe upon the refractory. The petitioner, 
therefore, carries the key of his prison in his own poclset. He can come out, 
when he Will, by making terms with the court that sent him there. But If 
he chooses to struggle for a trlumph,— if nothing will content him but a clean 
vietory or a clean defeat, — ^he cannot expect us to aid him. Our duties are 
of a wldely différent klnd. They consist in discouraging, as much as in us 
lies, ail such contests with the légal authorities of the country." 

The prayers of the petitioners must be denied, and their pétitions 
must be dismissed. It is so ordered. 
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i JOHNSON; V. SOUTHERN PAC. CD. 
(Clrcml^ Court of Appeals, Mghttx Circuit. August 28, 1902.) 
No. 1,722. 

1. AUTOMATIfi COUPtBRS— ACT OF MÀpCH 3, 1893, D0B8 NOT ReQDIEB LOCOMOTIVES 

TO BB EftpiJPPED WITH. 

The acti df March 2, 1898 (2t Stat. c. 196, p. 531), does net make 
It unlawtai for common carrierBvto use locomotives engaged In Inter- 
state corowerbe: -which are not equlpped with automatic' couplers. 

2. ConstbOctioN of Statutes— Act Chanoing Common Law Stkictly Con- 

STBUBD. .,, , 

A Statuts cji^nging the coinmonlaw modifies or abrogates it no farther 
tlian the çléàr import of Its lànguage necessarlly requires. 

3. SAME—PESÀt Statuts StricI^Y ConstSced. 

A peuBl stàtute may riot be so broadened by construction as to 
malie it çpVGr, and authorize , the punishment of, otherwise lawful 
acts, which ajré not denounced. by the usual meaning of its express terms. 

4. Samb— EhumIibation of Subjectb-Exolodes Othbes. 

A statttte which enumerates the pa,rtles, things, or acts which it de- 
nounces théreby Impliedly exoludés ail others from Its effect. 

5. Samb^Wsen NOT Permissiblb. 

When the language of a statute is unamblguous, and its meaning is 
plain, it must be held to mean, and the législative body must be held 
to hâve Intended, what it plalnly expresses, and no room is lef t for 
construction. 

6. Injury to Servant— Négligence— Assumption of Risk. 

A servant assumes the oMlnary rlsks and dangers of the employ- 
ment upon which he enters, so far as they are known to him, and so 
far as they would hâve been ^nown to one of his expérience, âge, and 
capacity by the use of ordinarjf care. 

7. Samb— Assomption OF Risk of Cqopling Cars with Différent Couplées. 

A brakteman of ordinary Intelligence and expérience assumes the 
rlsks and dangers of coupling cats provided with différent kinds of 
well-known couplers, bumpers, and deadwoods, because thèse are the 
ordinary rl?ks and dangers of his service. 

8. 8ame— AuxoïiATîO COUPLEES— Act of March 3, 1893— Equipment of Car 

WITH OnK KiND OF COUPLER SUFFICIENT. 

The equipment, under the act of March 2, 1893, of a car with au- 
tomatic couplers which wlll couple automatically with those of the 
same kind or make, is a cou)p|lfince with the statute. It does not re- 
qulre cars used In Interstate commerce to be equlpped with couplers 
which ,will couple automaticallifr ■^ith cars equipped with automatic 
couplers of, other makes. 

9. Sahb— Whkh Car is Used m MoVing Interstate Teaffic. 

Cars loaded with articles shlpped to other states, and started, whether 
in yards, on slde tracks, or lin trains, are used lu moving Interstate 
trafic. But vacant cars In yards, on slde tracks, in repair shops, or 
in trains which are not loaded With, or in use to move articles of, In- 
terstate commerce, do not fall wlthln the terms or meaning of the 
act of Maroh 2, 1893. A dlnhig car standing empty on a side track at an 
intermediate station, where It had been left by a train engaged in Inter- 
state trafflc untll It should be tak«n by another train engaged in the same 
trafic, gOlQg.ln the opposite direction, and which the owner intended to 
use in interstate trafic was drawn by a freight engine from the side track 
to the turàtable, tumed, and plftèed agaln upon the slde track. Helé^ that 

1[ 6. See Master and Servant, vol. 34, Cent. Dig. § 554. 
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the car was not used in movlng Interstate trafflc whlle It was on the side 
track and while It was being turned. 
Thayer, J., dissenting in part 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 

of Utah. 

ïhis is an action for damages for a Personal injury, in which tbe court 
instructed tlie jury to return a verdict for the défendant upon this state of 
facts; The défendant was operating passenger trains between San Fran- 
cisco, in the state of Califomia, and Ogden, in the state of Utah. It was in 
the habit of drawing a dining car in thèse trains. Such a car formed a part 
of a train leaving San Francisco, and ran through to Ogden, where it was 
ordinarily turned and put into a train going west to San Francisco. On 
August 5, 1900, the east-bound train was so late that It was not practicable 
to get the dining car into Ogden in tlme to place It in the next west-bound 
train, and it was therefore left on a side traclj at Promontory, in the state 
of Utah, to be piclied up by the west-bound train when it arrived. While 
it was standing on this tracli the cônductor of a freight train which arrived 
there was directed to taise this dining car to a turntable, turn it, and place 
it back upon the side track, so that it would be ready to return to San 
Francisco. The cônductor instructed his crew to carry out this direction. 
The plaintiff, Johnson, was the head brakeman, and he undertook to couple 
the engine to the dining car for the purpose of carrylng out the order of the 
cônductor. The freight engine was equipped with a Janney coupler, which 
would couple automatically wlth another Janney coupler, and the dining car 
was provided with a Miller hook or Miller coupler, which would couple auto- 
matically with another Miller hook; but the Miller hook would not couple 
automatically with the Janney coupler, because it was on the same side, and 
would pass over it. Johnson knew this, and undertook to make the coupling 
by means of a link and pin. He knew that it was a difflcult coupUng to make, 
and that it was necessary to go between the engine and the car to accomplish 
it, and that it was dangerous to do so. Nevertheless he went in between 
the engine and the car, and tried to make the coupling three times, wlthout 
objection or protest. He failed twlce, and the third time his hand was eaught 
and crushed so that It became necessary to amputate his arm above the wrlst. 

W. L. Maginnis, for plaintiff in error. 

Henry G. Herbel (Martin L. Clardy, on the brief), for défendant in 

error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Under the common law the plaintiff assumed the risks and dangers 
of the coupling which he endeavored to make, and for that reason he 
is estopped from recovering the damages which resulted from his 
undertaking. He was an intelligent and experienced brakeman, fa- 
miliar with the couplets he sought to join, and with their condition, 
and well aware of the difficulty and danger of his undertaking, so 
that he falls far within the familiar rules that the servant assumes the 
ordinary risks and dangers of the employment upon which he enters, 
so far as they are known to him, and so far as they would hâve been 
known to one of his âge, expérience, and capacity by the use of 
ordinary care, and that the risks and dangers of coupling cars pro- 
vided with différent kinds of well-known couplers, bumpers, brake- 
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heads, and deadwbods are the ordî^ary risks and. dangers of a brake- 
man's service. Manufacturing Co. v. Erickson, 55 Fed. 943, 946, 5 
C. C. A. 341, 343; Railroad Co. v. Blake, 27 U. S. App. 190, 194, 
II C. C. A. 93, 95, 63 Fed. 45, 47; King v. Morgan, 48 C. C. A. 507, 
511, 109 Fed. 446, 450 ; Gold Mirtes v. Hopkins, m Fed. 298, 304, 49 
C. C. A. 347, 353 ; Railroad Co. v. McDade, 135 U. S. 554, 570, 10 Sup. 
Ct. 1044, 34 L. Ed. 23s ; Railroad Co. v. Seley, 152 U. S. 145, 152, 
14 Sup. Ct. 530, 38 L. Ed. 391 ; Kohn v. McNtllta, 147 U. S. 238, 241, 
13 Sup, Ct. 298, 37 L. Ed. 150; Railroad Co. v. Voight, 176 U. S. 
498, 120 Sup. Ct. 385, 44 Iv. Ed. 560 ; Sweeney v. Envelope Ce, ici 
N. Y. 520, S N. E. 358, 54 Àm. St. Rep. 722 ; Railway Co. v. Smith- 
son, 45 Mich. 212, 7 N. W. 791 ; Hodges v. Kimball, 44 C. C. A. 193, 
104 Fed. 745; Whitcomb V, Oil Co. (Ind. Sup.) 55 N. E. 440, 442; 
Boland V, Railroad Co. (Ala.) 18 South. 99. 

'This proposition is not seriously challenged, but counsel base their 
claim for a reversai of the jttdgment below upon the position that the 
plaintifï was relieved of this assumption of risk, and of its consé- 
quences, by the provisions df the act of congress of March 2, 1893 (27 
Stat. c. 196, p. 531). The title of that act, and the parts of it that are 
material to the considération of this contention, are thèse : 

"An act to promote the safety ot employés and travelers upon raiiroads by 
compelllng common- carriers! engagea In Interstate commerce to equip 
thelr cars with automatic e<Hipl€irs and continuons brakes and their loco- 
motives with drlvlng wheei brakes and for other purposes. 

"Section 1. That from and aftet the flrst day of January, 1898, It shall be • 
unlawful for any comm'ôn carrieri fengaged in Interstate commerce by railroad 
to use on its line ittny locomotive engine In moving Interstate trafflc not 
equipped Wlth a po*er drivlng tf'heel brake and appliances for operating the 
train brake System. : • * ♦ 

"Sec. 2. That on and afterthe flrst day of January, 1898, it shall be un- 
lawful for any sueb common carrier to haul or permit to be hauled or nsed 
on its Une any car used in moving Interstate trafflc not equipped with 
couplers coupling automatlcally by Impact, and which can be uncoupled 
■without thé necessity of men golng between the ends of the cars." 

"Sec. 6. That any such common carrier using any locomotive engine, run- 
ning any train, or haullng or permlttlng to be hauled or used on its line any 
car m violation of any of the provisions of this act shall bë lîable to a penalty 
of one hundred dollars for each and every such violation. : ♦ » •" 

"Sec. 8. That any employé of any such common can-ler who may be In- 
jured by any locomotive, car or train in use eontrary to the provisions of 
this act shall not be deemed theteby to hâve assumed the risk thereby occa- 
sioned, although continuing in the employment of such carrier after the un- 
lawful ose of such locomotive, car or train' had been brought to hls knowl- 
edge." , 

The fitst thought that suggests itself to the mind upon a perusal 
of this laWj and a comparison of it with the facts of this case, is that 
this statuté has no application hère, because both the dining car and 
the engine wére equipped as this actdirects. The car was equipped 
with Miller couplers whièft would couple automatlcally with couplers 
of the same construction upon cars in the train in which it was used 
td carry on interstate coipfrieï'èe, and the engine was equipped with a 
power driving wheel braké such as this statute prescribes. To over- 
come this difficùlty, counsel fdr the plaintifï persuasively argues that 
this is a remédiai st'âtute; that laws for the prévention of fraud, the 
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suppression of a public wrong, and the bestowal of a public good are 
remédiai in their nature, and should be liberally construed, to prevent 
the mischief and to advance the remedy, notwithstanding the fact that 
they raay impose a penalty for their violation; and that this statute 
should be so construed as to forbid the use of a locomotive as well 
as a car which is not equipped with an automatic coupler. In support 
of this contention he cites Suth. St. Const. § 360; Wall v. Platt, 169 
Mass. 398, 48 N. E. 270; Taylor v. U. S., 3 How. 197, 11 L. Ed. 559; 
and other cases of like character. The gênerai propositions which 
counsel quote may be found in the opinions in thèse cases, and in 
some of them they were applied to the particular facts which those 
actions presented. But the interpolation in this act of congress by 
construction of an ex post facto provision that it is, and ever since 
January i, 1898, has been, unlawful for any common carrier to use any 
engine in Interstate trafïic that is or was not equipped with couplers 
coupling automatically, and that any carrier that has used or shall use 
an engine not so equipped has been and shall be liable to a penalty of 
$100 for every violation of this provision, is too abhorrent to the sensé 
of justice and fairness, too rank and radical a pièce of judicial législa- 
tion, and in violation of too many established and salutary rules of con- 
struction, to commend itself to the judicial reason or conscience. The 
primary rule for the interprétation of a statute or a contract is to 
ascertain, if possible, and enforce, the intention which the législative 
body that enacted the law, or the parties who made the agreement, 
hâve expressed therein. But it is the intention expressed in the law or 
contract, and that only, that the courts may give eflfect to. They can- 
not lawfully assume or présume secret purposes that are not indicated 
or expressed by the statute itself and then enact provisions to accom- 
plish thèse supposed intentions. While ambiguous terms and doubt- 
ful expressions may be interpreted to carry out the intention of a légis- 
lative body which a statute fairly évidences, a secret intention cannot 
be interpreted into a statute which is plain and unambiguous, and 
which does not express it. The légal presumption is that the législa- 
tive body expressed its intention, that it intended what it expressed, 
and that it intended nothing more. U. S. v. Wiltberger, 5 Wheat. 76, 
5 L. Ed. 37 ; Insurance Co. v. Champlin (C. C. A.) 1 16 Fed. 858 ; Cold 
Blast Transp. Co. v. Kansas City Boit & Nut Co. (C. C. A.) 114 
Fed. "jy, 81; Railway Co. v. Bagley, 60 Kan. 424, 431, 56 Pac. 759; 
Woolsey v. Ryan, 59 Kan. 601, 54 Pac. 664; Davie v. Mining Co., 
93 Mich. 491, 53 N. W. 625, 24 L. R. A. 357; Vogel v. Pekoc, 157 
m. 339, 42 N. E. 386, 30 L. R. A. 491 ; Campbell v. Lambert, 36 La. 
Ann. 35, 51 Am. Rep. i ; Turnpike Co. v. Coy, 13 Ohio St. 84; Stens- 
gaard v. Smith, 43 Minn. 11, 44 N. W. 669, 19 Am. St. Rep. 205. 
Construction and interprétation hâve no place or office where the 
terms of a statute are clear and certain, and its méaning is plain. In 
such a case they serve only to create doubt and to confuse the judg- 
ment. When the language of a statute is unambiguous, and its méan- 
ing évident, it must be held to mean what it plainly expresses, and no 
room is left for construction. Swarts v. Siegel (C. C. A.) 117 Fed. 
13; Knox Co. V. Morton, 15 C. C. A. 671, 673, 68 Fed. 787, 789; 
Railway Co. v. Sage, 17 C. C. A. 558, 565, 71 Fed. 40, 47; U. S. v. 
117 F.— 30 
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Fish^, 2 Cranch, 358, 399, 2 L. Ed. 304; Railway Co. v. Phelps, 137 
U. s; 528, 536, 1 1 Sup, Ct. 168, 24 t. td. iù/. 

This statute clearly proBibits the use of any engine in moving in- 
terstate commerce not eqtîipped witha power driving wheel braJke, 
and the use of any car liot equipped with automatic couplers, under a 
penalty of $100 for each offense ; and ît just as plainly omits to forbid, 
under thâl or any penalty, the use of any car whicli is not equipped 
with a power driving wheel brake, and the use of any engine that is 
not equipped with autoiilatiç couplers. This striking omission to 
express any intention to prohibit the use of engines unequipped with 
automatic couplers raises the légal presumption that no such intention 
existed, and prohibits the courts from importing such a purpose into 
the act, and enacting provisions to give it efïect. The familiar rule 
that the expression of one thing is the exclusion of others points to the 
same conclusion. Section 2 of the act does not déclare that it shall 
be unlawful to use any engine or car not equipped with automatic 
couplers, but that it shall bé unlawful ohly to tlse any car lacking this 
equipment. This clear and concise définition of the unlawful açt is a 
cogent and persuasive argument against the contention that the use 
without couplers of locomotives, hand caî-s^ or bther means of conduct- 
ing interstate trafïic, was made a misdenieànor by this act. Where the 
statute enumerates the persons, things, or acts afifected by it, there is 
an impUed exclusion of ail others. Suth. St. Const. § 227. And when 
the title of this statute and its first section are again read; when it is 
perceived thatit was not from inattention, thoughtlessness, or forget- 
fulness; that it was not becàuse locomotives were overlooked or out 
of mind, but that it was advisedly and after careful considération of the 
equipment which they should hâve, that congress forbade the use of 
cars alone, without automatic couplers; when it is seen that the title 
of the act îs tp çompel coniraon carriers to "equip their cars with auto- 
matic couplers * * * and fheir. locomotives with driving wheel 
brakes"^: Ibat the first çection makes it unlawful to use locomotives 
not equipped with such brakes, and the second section déclares, it to 
be illégal to Use cars without automatic couplers, — the argument be- 
comes uhaiiswerable and conclusive. , 

Again, this act of congress changes, the common law. Before its 
eriactmeht, se|-vants covjfïiiig cars used in interstate commerce with- 
out automatic couplers âssunied the fisk and danger of that employ- 
tnent.apd: carriers were npt liable ifoir injuries which their employés 
suffered fOi th^ discharge.bî tlusdùty. , Since its passage the employés 
nb longpr assume this risk, and, if they are free from contributory 
négligence, |fey/maj? recovei- for the damages they sustain in this 
wprk. ^ st'ittite which' thus changes the common law must be strictly 
coristrued. The comriion Pr the, général law is not further abrogated 
by such a, sta.fute than the clear impprt of its language necessarily re- 
quires. S|a,w y. Railroad Co., lOi 'Ù^ S. 557, 565, 25 L. Ed. 892; 
Fitzgerald y, Quann, ipg N. Y.;44ï, 445, 17 N. E. 354; Brown v. 
Barry, 3: Dàll. 365, 367, i L. EdvfeS, The language of this statute 
dbès not réquire the abrogation of the common law that the servant 
assumes the risk of coupUng a locomotive without automatic couplers 
with a car which is provided with them. 
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Moreover, this is a pénal statute, and it may not be so broadened 
by judicial construction as to make it cover and permit the punish- 
ment of an act which is not denounced by the fair import of its terms. 
The acts which this statute déclares to be unlawful, and for the com- 
mission of which it imposes a penalty, were lawîul before its enact- 
ment, and their performante subjected to no penalty or liability. It 
makes that unlawful which was lawful before its passage, and it im- 
poses a penalty for its performance. Nor is this penalty a mère for- 
feiture for the benefit of the party aggrieved or injured. It is a pen- 
alty prescribed by the statute, and recoverable by the government. 
It is, therefore, under every définition of the term, a pénal statute. 
The act which lies at the foundation of this suit — the use of a loco- 
motive which was not equipped with a Miller hook to turn a car 
which was duly equipped with automatic couplers— was therefore 
unlawful or lawful as it was or was not forbidden by this statute. 
That act has been done. When it was donc it was neither forbidden 
nor declared to be unlawful by the express terms of this law. There 
is no language in it which makes it unlawful to use in interstate 
commerce a locomotive engine which is not equipped with automatic 
couplers. The argument of counsel for the plaintifï is, however, that 
the statute should be construed to make this act unlawful because 
it falls within the mischief which congress was seeking to remedy, 
and hence it should be presumed that the législative body intended to 
denounce this act as much as that which it forbade by the terms of 
the law. An ex post facto statute which would make such an in- 
nocent act a crime would be violative of the basic principles of Anglo- 
Saxon Jurisprudence. An ex post facto construction which has the 
same effect is equally abhorrent to the sensé of justice and of reason. 
The mischief at which a statute was leveled, and the fact that other 
acts which it does not denounce are within the mischief, and of equal 
atrocity wîth those which it forbids, do not raise the presumption 
that the législative body which enacted it had the intention, which 
the law does not express, to prohibit the performance of the acts 
which it does not forbid. Nor will they warrant a construction which 
imports into the statute such a prohibition. The intention of the 
législature and the meaning of a pénal statute must be found in the 
language actually used, interpreted according to its fair and usual 
meaning, and not in the evils which it was intended to remedy, nor in 
the assumed secret intention of the lawmakers to accomplish that 
which they did not express. U. S. v. Wiltberger, 15 Wheat. 76, 5 L- 
Ed. 37; Sarlls v. U. S., 152 U. S. 570, 14 Sup. Ct. 720, 38 L. Ed. 
556; U. S. V. Harris, 177 U. S. 305, 309, 20 Sup. Ct. 609, 44 E. Ed. 
780; Suth. St. Const. § 208. The décision and opinion of the su- 
prême court in U. S. v. Harris, 177 U. S. 305, 309, 20 Sup. Ct. 609, 
44 E. Ed. 780, is persuasive — nay, it is décisive — in the case before us. 
The question there presented was analogous to that hère in issue. 
It was whether congress intended to include receivers managing a 
railroad among those who were prohibited from confining cattle, 
sheep, and other animais in cars more than 28 consécutive hours 
without unloading them for rest, water, and feeding, under "An act 
to prevent cruelty to animais while in transit by railroad or other 
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means of ïransportation," approved March 3, 1873, and published in 
the R.evised Statutes as sections 4386, 42,^7, 4388, and, 4389. This 
stattlie forbidsthe confinement of stock in cars by any railroad Com- 
pany engaged in interstate commerce more than 28 consécutive hours, 
an4 prescribes a penalty of $500 for a violation of its provisions. The 
plain purpose of the act was to prçhibit the confinement of stocl< 
while in transit for an unreasonable length of time. The confine- 
ment of cattle by receivers operating a railroad was as injurions as 
their confinement by a railroad company, and the argument for the 
United States was that, as such acts committed by receivers were 
plainly within the mischief congress was seeking to repiedy, the con- 
clusion should be that it intended to prohibit receivers, as well as rail- 
road companies, from the commission of the forbidden acts, and hence 
that receivers were subject to the provisions of the law. The su- 
prême court cpnceded that the confinement of stock in transit was 
within the mischief that congress sought to remedy. But it held 
that as the act did not, by its terms, forbid such acts when committed 
by receivers, it could not présume the intention of congress to do so, 
and import such a provision into the plain terms of the law. Mr. 
Justice Shiras, who delivered the unanimous opinion of the court, 
said: 

"GIving ail proper force to the contention of the counsel for the govern- 
ment, that there has been some relaxation on the part of the courts In apply- 
Ing the rule of strict construction to such statutes, It stlU remains that the 
Intention of a pénal statute must be found In the language actually used, 
mterpreted accordlng to Its falr and obvlous meanlng. It Is not permitted 
to courts, in thls class of cases, to attribute Inadvertence or oversight to the 
législature when enumeratjng the classes of persons who are subjected to a 
pénal enactment, nor to départ from the settled meanlng of words or phrases 
In order to bring persons Hot named or dlstlnctly descrlbed within the sup- 
posed purpose of the statute." 

He cited with appfôval the décision of the suprême court in Sarlls 
v. U. S., 152 U. S. 570, 575. 14 Sup. Ct. 720, 38 Iv. Ed. 556, to the 
eflfect that lager béer was not included within the meaning of the 
term "spirîtuoùs liquors" in the pénal statute found in section 2139 
of the Révîséd, Statutes,, and closed the discussion with the following 
quotation from the opinion of Chîef Justice Marshall in U. S. v. 
Wikberger, ,5 Wheat. 76, 5 L. Ed. 37: 

"The rule, (^&t peiial statutes are to be construed strlctly is perhaps not 
much less old than construction Itself. It )s founded on the tenderness of 
the law for the rights of Indlvlduals, and on the plain princlple that the power 
of punlshmëât Is vested Ih the législative, and not in the judiclal, depart- 
ment. It Is the législature, not the -court, whlch Is to deflne a crime and 
ordaln its punlshment. It Is sald that, notwithstanding this rule, thé Inten- 
tion of the lawmaker must goVern in the construction of pénal as well as 
other statutes. But thls Is not a new, Independent rule, which subverts the 
old. It Is a modlflcaticn of the anclent maxlm, and amounts to thls: that, 
though pénal statutes are to be construed strlctly, they are not to be con- 
strued so strlctly as to defeat the obvious Intention of the législature. The 
maxlm Is not to be applied so as to narrow the words of the statute, to the 
exclusion of ca,ses which those words, In thelr ordlnary acceptation, or in 
that sensé in Which the législature ordinarlly used them, would comprehend. 
The Intention of the législature 16 to be collected from the words they employ. 
Where there 1» no ambigulty In the words, there is no room for construction. 
The case must be a strong one, Indeed, which would justlfy a court In départ- 
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Ing from the plaln meaning of words,— especially in a pénal aft,— In search 
of an intention which ttie words themselves did not sug),'est. To détermine 
that a case is wlthin the intention of a statute, its language must autliorize 
us to say so. It would be dangerous, indeed, to carry tlie principle tbat a 
case which Is within the reason or mischlef of a statute is wlthin its provi- 
sions, so far as to punish a crime not enumerated in the statute, because it 
is of equal atrocity or of a Idndred character with those which are enumer- 
ated. If this principle has ever been recognized in expounding oriminal law, 
it has been in cases of considérable irritation, which it would be unsafe to 
consider as précédents forming a gênerai rule in other cases." 

The act of March 2, 1893, is a pénal statute, and it changes the 
common law. It makes that unlawful which was innocent before its 
enactment, and imposes a penalty, recoverable by the government. 
Its ternis are plain and free from doubt, and its meaning is clear. It 
déclares that it is unlawful for a common carrier to use in interstate 
commerce a car which is not equipped with automatic couplers, and it 
omits to déclare that it is illégal for a common carrier to use a loco- 
motive that is not so equipped. As congress expressed in this 
statute no intention to forbid the use of locomotives which were not 
•provided with automatic couplers, the légal presumption is that it 
had no such intention, and provisions to import such an intention into 
the law and to eiïectuate it may not be lawfully enacted by judicial 
construction. The statute does not make it unlawful to use locomo- 
tives that are not equipped with automatic couplers in interstate com- 
merce, and it did not modify the rule of the common law under which 
the plaintifï assumed the known risk of coupling such an engine to 
the dining car. 

There are other considérations which lead to the same resuit. It 
we are in error in the conclusion already expressed, and if the word 
"car," in the second section of this statute, means locomotive, still 
this case does not fall under the law, (i) because both the locomotive 
and the dining car were equipped with automatic couplers; and (2) 
because at the time of the accident they were not "used in moving 
interstate trafBc." 

For the reasons which hâve been stated, this statute may not be 
lawfully extended by judicial construction beyond the fair meaning 
of its language. There is nothing in it which requires a common 
carrier engaged in interstate commerce to hâve every car on its rail- 
road equipped with the same kind of coupling, or which requires it to 
hâve every car equipped with a coupler which will couple automat- 
ically with every other coupler with which it may be brought into 
contact in the usual course of business upon a great transcontinental 
System of railroads. If the lawmakers had intended to require such 
an equipment, it would hâve been easy for them to hâve said so, and 
the fact that they made no such requirement raises the légal pre- 
sumption that they intended to make none. Nor is the reason for 
their omission to do so far to seek or difïicult to perceive. There are 
several kinds or makes of practical and efficient automatic couplers. 
Some railroad companies use one kind; others hâve adopted other 
kinds. Couplers of each kind will couple automatically with others 
of the same kind or construction. But some couplers will not couple 
automatically with couplers of différent construction. Railroad com- 
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panies engagèd în înierstate commerce are required to haul over 
their foads cars equipped with ail thèse couplers. They cannot re- 
lievë mçoiselves from this obligation or renouncé this public duty for 
the simple reason that their cars or locomotives are not equipped with 
automatic. couplers which will couple with those with which the cars 
of other'ïiipads are provided, and which will couple with equal facility 
with thbsë pf their kind. Thèse facts and this situation were patent 
to the congress when it enacted this statute. It must hâve known 
the impracticability of providing every car with as many différent 
couplers as it might meet upon a great system of railroads, and it 
made ïio such requirenjent. It doubtless knew the monopoly it would 
create by requiring evéry railroad company to use the same coupler, 
and ît did not create this monopoly. The prohibition of the statute 
goes no farther than to bar the handling of a car "not equipped with 
couplers couphng autoinatically by impact and which can be uncou- 
pled tvitlibut the necessity of men going between the ends of the 
car." It does not bar the handling and use of a car which will cou- 
ple autdniatically with Couplers of i1;s kind because it will not also 
couple âutomatically with couplers of ail kinds, and it would be an 
unwarrantable extension of the terms of this law to import into it a 
provision to this effect. A car equipped with practical and efficient 
autottiatic couplers, such as the Janney couplers or the Miller hooks, 
which will couple automatically with those of their kind, fully and 
literally compiles with the terms of the law, although thèse couplers 
will not couple automatically with automatic couplers of ail kinds 
or constructions. The dining car and the locomotive were both so 
equipped. Each was provided With an automatic coupler which would 
couple with those of its kind, as provided by the statute, although 
they wduld not couple with each ôther. Each was accordingly equip- 
ped as the statute directs, and the défendant was guilty of no viola- 
tion of it by their use. 

Again, the statute déclares it to be unlawful for a carrier "to haul 
or permit to be hauled or used on its Une any car used in moving In- 
terstate traffic not equipped," etc. It is not, then, unlawful, under 
this statute, fôf a carrier to haul a car not so equipped which is either 
used in intrâstate traffic solely, or which is not used in any trafiSc at 
ail. It would be no violation of the statute for a carrier to haul an 
empty car not used to move any Interstate trafïic from one end of its 
railroad to the other. It would be no violation of the law for it to 
haul such a car in its yards, on its side track, to put it into its trains, 
to move it in âny manner it chose. It is only when a car is "used in 
moving interstate traffic" that it becomes unlawful to haul it unless 
it is equipped as the statute prescribes. On the day of this accident 
the dining car in this case was standing empty on the side track. The 
défendant drew it to a turntable, turned it, and placed it back upon the 
side track. The accident occurred during the performance of this 
act. The car was vacant when it went to the turntable, and vacant 
when it retumed. It ihoved no traffic on its way. How could it be 
said to hâve been "used in moving interstate traffic" either while it 
was standing on the side track, or while it was going to and return- 
ing from the turntable? If the défendant had drawn it vacant over 
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every foot of its railroad, it would net hâve been engaged in moving 
Interstate traffic, and it would not hâve fallen under the ban of the 
statute. How can it thus fall because it was moved in the same way 
over a small portion of the road ? The argument of counsel for the 
plaintifï is that because it had been used in moving interstate traffic 
on its way from San Francisco to Promontory, and because it was 
the intention of the défendant to put it to the same use in a few 
hours, when a west-bound train arrived, it was impressed with the 
use of moving such traffic in the intérim. But this statute must be 
read not only in the light of the rules of construction to which we 
hâve adverted in the earher part of this opinion, but also in view of 
the hmitations upon the power of congress in this respect. It is by 
virtue of the power granted to congress to "regulate commerce 
among the states," and by virtue of that authority alone, that this 
statute was enacted and has efficacy. Congress had neither the au- 
thority nor the purpose to interfère with or to touch by this act 
anything except commerce among the states. Is the turning of a 
vacant car which its owner intends to use at some future time in 
moving interstate traffic any part of commerce among the states? 
Does the intention of the owner as to a future use of an implement 
of transportation alifect the character of the act of turning this car? 
If the défendant had intended to use this dining car for traffic within 
the State of Utah only, if it had intended to send it to the shop to be 
destroyed or repaired, or if, after the car was turned, it had changed 
its intention and concluded that it would not use.it to move interstate 
traffic, would any of thèse intentions or this change of purpose hâve 
afïected the act of turning the car, and hâve impressed it with a use 
in interstate commerce or intrastate commerce? The only answer 
to thèse questions is a négative one, and, if this be true, then the 
intention of the défendant to use this car at some future time in 
interstate commerce would not make the act of turning it a part of 
such commerce, nor bring it under the ban of the act of March 2, 
1893. The opinion and décision of the suprême court in Coe v. Town 
of Errol, 116 U. S. 517, 525, 526, 6 Sup. Ct. 475, 29 L. Ed. 715, lend 
strong support to this view. In that case the owners of logs were 
cutting and transporting them for the purpose of exporting them 
from New Hampshire to Maine. The logs had been eut, drawn to 
and deposited in and on the banks of Clear stream, to be floated down 
that stream and down the Androscoggin river to the state of Maine, 
and the owners intended to transport them in this way to that state. 
They were lying in the town of Errol, awaiting water sufficient to 
float them down the stream. The suprême court held that they had 
not yet become subjects of interstate commerce; that they would 
not become such until they were "committed to the common carrier 
for trahsportation out of the state to the state of their destination, or 
hâve started on their ultimate passage to that state"; and that the 
fact that their owners intended to export them could not change their 
situation because the owners might change their intention. If com- 
modities do not become articles of interstate commerce until they 
start on their final passage to another state, cars and engines cannot 
be "used in moving interstate traffic" until they receive articles of 
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mterstàté traffic, or start to carry them from one state to another, 
and the act Of turning a vacant car at an intermediate station cannot 
bë the use of that car in moving spch traffic. This'is the effect of 
the décision of the suprérne court of appeals of Virginia in Norfolk 
& W. R. Cô. V. Com., 24 S. E. 838, 34 L. R. A. 105, 57 Am. St. Rep. 
827. That court held in that case, upon the authority of Coe v. 
Errai, that â train of empty coal cars on its way to procure a load 
of côaiWhich the carrier intended tO transport with thèse cars from 
one Stàte to another was not engaged in interstate commerce, and 
would not be until it was loaded with the articles of such commerce, 
to be carrièd to another state or started on the way. Si>eaking of 
the effect of the intention of the carrier to use the cars in moving 
interstate trafïic, that court said: 

"The common carrier has the same rlght to change hls inind, and ship on 
other cars than those whlch he may hâve provlded for that purpose, and 
the cars whlch were Intended for that purpose may never be used. The 
rule fixed by the suprême court In the one case seems equally applicable to 
the other." V. S. t. Boyer (D. C.) 85 Fed. 425, 432; Kelley v. Ehoads (Wyo.) 
63 Pac. 985. 

The power of congress over this subject was limited to the régu- 
lation of cornmerce among the states. It intended to exercise that 
power, but not to transgress its bounds. It prohibited the hauling of 
cars used in moving interstate trafïic unless equipped as the act di- 
rects. The intention to use cars for that purpose does not constitute 
Buch a use because that intention may change. Coe v. Town of Errol, 
116 U. S. 526, 6 Sup. Ct. 475, 29 L. Ed. 715 ; Norfolk & W. R. Co. v. 
Com. (Va.) 24 S. E. 838, 34 L. R. A. 105, 57 Am. St. Rep. 827. 
The fact that such cars hâve been or will be so used does not consti- 
tute their use in moving interstate traffic, because the prohibition is 
not of the hauling of cars that hâve been or will be used in such traf- 
fic, but only of those used in moving that trafïic. Cars loaded with 
articles of interstate commerce, and started toward their ultimate 
destination, whether in trains, in yards, or on side tracks, may well be 
held tp corné within the terms of this statute and the intent of con- 
gress. But vacant cars which are not and may never be so used can- 
not be held to corne within the fair import of the terms of this law 
either because their owner intends to use them for that purpose at 
some future time, or because they hâve been or will be so used. 
Empty cars in repair shops, in yards, on side tracks, those in use to 
transport trafific within' a state and for that purpose alone, are not in 
use to move articles of interstate commerce, and do not fall under the 
ban of this law. Neither the empty dining car standing upon the 
side track, nor the freight engine which was uSed to turn it at the 
little station in Utah, was then used in moving interstate traffic, with- 
in the meaning of this statute, and this case did not fall within the 
provisions of fliis law. 

The judgment below mûst accordingly be affirmed, and it is so 
ordered, 

THAYER, Circuit Judge. I am unable to concur in the conclu- 
sion, ahnounced by the majority of the court, that the act of con- 
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gress ofMarch 2, 1893 (27 Stat. 531, c. 196), does net require locomo- 
tive engines to be equipped with automatic couplets ; and I am equal- 
ly unable to concur in the other conclusion announced by my associ- 
âtes that the dining car in question at the time of the accident was 
not engaged or being used in moving Interstate traiïic. 

In my judgment, it is a very technical interprétation of the provi- 
sions of the act in question, and one which is neither in accord with 
its spirit nor with the obvious purpose of the lawmaker, to say that 
congress did not intend to require engines to be equipped with auto- 
matic couplers. The statute is remédiai in its nature ; it was passed 
for the protection of human life ; and there was certainly as much, if 
not greater, need that engines should be equipped to couple auto- 
matically, as that ordinary cars should be so equipped, since engines 
hâve occasion to make couplings more frequently. In my opinion, 
the true view is that engines are included by the words "any car," as 
used in the second section of the act. The word "car" is generic, 
and may well be held to comprehend a locomotive or any other sim- 
iliar vehicle which moves on wheels; and especially should it be so 
held in a case like the one now in hand, where no satisfactory reason 
has been assigned or can be given which would probably hâve in- 
fluenced congress to permit locomotives to be used without auto- 
matic coupling appliances. 

I am also of opinion that, within the fair intent and import of the 
act, the dining car in question at the time of the accident was being 
hauled or used in interstate traffic. The reasoning by which a con- 
trary conclusion is reached seems to me to be altogether too refined 
and unsatisfactory to be of any practical value. It was a car which 
at the time was employed in no other service than to furnish meals 
to passengers between Ogden and San Francisco. It had not been 
taken out of that service, even for repairs or for any other use, when 
the accident occurred, but was engaged therein to the same ext'ent 
that it would hâve been if it had been hauled through to Ogden, and 
if the accident had there occurred while it was being turned to make 
the return trip to San Francisco. The cars composing a train which 
is regularly employed in interstate traffic ought to be regarded as 
used in that traffic while the train is being made up with a view to an 
immédiate departure on an interstate journey as well as after the 
journey has actually begun. I accordingly dissent from the conclu- 
sion of the majority of the court on this point. 

While I dissent on the foregoing propositions, I concur in the other 
view which is expressed in the opinion of the majority, to the cffect 
that the case discloses no substantial violation of the provisions of 
the act of congress, because both the engine and the dining car 
were equipped with automatic coupling appliances. In this respect 
the case discloses a compliance with the law, and the ordinary rule 
governing the liability of the défendant company should be applied. 
The difficulty was that the car and engine were equipped with coup- 
lers of a différent pattern, which would not couple, for that reason, 
without a link. Janney couplers and Miller couplers are in common 
use on the leading railroads of the country, and congress did not see 
fit to command the use of either style of automatic coupler to the 
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exclusion ôf thé other, whîle it must hâve foreseen that, owing to the 
manner in Whîch cars were ordinarily handled and exchanged, it 
would soriietimes happen, as in the case at bar, that cars having dif- 
férent styles of automatic couplers would necessarily be brought in 
contact in the sâme train. It made no express provision for such an 
emergency, but declared generally that, af ter a certain date, cars 
should lie firovided with couplers coupling automatically. The en- 
gine and dining car were so equipped in the présent instance, and 
there was ftô such violation of the provisions of the statute as should 
render the défendant company liable to the plaintiiï by virtue of the 
provisions cdhtained in the èighth section of the act. In other words, 
the plaintiflf assumed the rislc of making the coupling in the course 
of which he sustained the injury. On this ground I concur in the 
order afïirming the judgment below. 



DBNNIS et al. V. SLYFIELD et al. 

(OircuJt Court of Appeals, Sixth Circuit. August 15, 1902.) 

No. 1,047. 

1. Admihaltt— Appbal— Revib-w of IntEhlocutory Dbcrbb;. 

A decree sustalnlng a demurrer to a Ubel, but glvlng the llbelant leave 
to file an amended Ubel, of whlch he avalls hlmself, Is Interloeutory only, 
and is brought up for revlew by an appeal from' the final decree subse- 
quentiy eiltéred on the amended Ubel. 

2. CONTRACT— VaLIDITT— LaCK Ot MuTUALITT. 

A eontract whlch reclted^ that the second parties were "desirous to shlp 
by vessél certain lots of hardwood lumber," and by whlch the flrst party 
agreed to earry on hls vessels "any and ail of thls lumber as may be 
• deslred by the parties of the second part," is void for want of mutuality. 
9. IviDBNCB— Vartino Terms of Writtbn Contract by Parol. 

Evidence that at the timé such eontract was executed It was under- 
slood that! the second parties had about a certain quantity of lumber, 
■W-hlch it wae expected by both parties would be shlpped under the 
eontract, or that they orally promised to ship the same on the vessels 
of the flrst , party, Is inadmissible to show that they were bound by the 
eontract, slnce by Its express terms they were glven the option to shlp 
"any or ail" of It thereunder. 

4. CONTKACTS-^OONSTHUCTION DP WRITINO. 

Such writing eannot be construed as a proposition by the flrst party 
whlch mlght become a blndlng eontract on its subséquent acceptance 
hf the second parties, slnce it was executed by both parties, and pur- 
ported tb be à completed agreement, the terms of which would be varied 
by a subséquent agreement by the second parties to shlp ail their lumber 
by the vessels of the flrst party. 

5. Admiraltt— Pleading — Exception to Libel. 

A so-called eixceptlon to a Ubel to recover damages for breach of a 
maritime eontract on the ground that it does not "set forth any facts 
showing whërèln this excepter failed, neglected, or refused to carry out 
and perform the terms of sald alleged eontract," Is In tact a demurrer, 
which goes to the whole llbel, and which is therefore bad if any breach 
is well pleaded. 

If 2. Mutuality In contracts, see note to Cotton Oil Oo. v. Kirk, 15 C. 0. A. 
543. 
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6. SaME— SUFFICIBNCT OF LiBETi. 

In a libel to recover for breach of a contract, a gênerai allégation that 
Ubelants had at ail tlmes performed ail that was required of them under 
such contract la sufflciently spécifie, without enumerating the several acts 
required to be done by them, and alleging their performance. 

Appeal from the District Court of the United States for the Eastern 

District of Michigan. 

This is a libel against the propeller White Star, the barge Eva S. Robin- 
son, and also against Luther L. Slyfleld, as owner of said vessels, for a 
breach of a contract civil and maritime. The libelants, being large dealers 
in lumber, and anticipating that they would hâve for shipment during the 
season of 1899 about 15,000,000 feet of lumber, aver that they entered into 
an agreement with the respondent Slyfield, as owner of the propeller White 
Star and the barge Eva S. Robinson, by which Slyfleld agreed that, for a 
considération named, hls said vessels should carry ail of the said lumber, 
and that they should diligently and exclusively engage in the carnage of 
said lumber, and that libelants agreed to ship said lumber by said vessels 
and pay the rate agreed upon. The libel set out in hsec verba so mnch of 
said agreement as was redueed to writing, and averred, that upon considéra- 
tions named in the writing, libelants had orally agreed to ship between tweive 
and fifteen million feet of lumber by respondent's vessels. The writing was 
in thèse words: 

"Mémorandum of agreement made this lOth day of March, 1899, by and 
between Arthur B. Slyfleld, of Port Huron, Michigan, manager, representing 
L. L. Slyfleld, who is the owner of the boats Itnown as the steamer White 
Star and the barge Eva S. Robinson, party of the flrst part, and Dennis 
Bros., of Grand Bapids, Michigan, parties of the second part, as follows: 
Whereas, said parties of the second part are desirous to ship by vessel 
certain lots of hardwood lumber, party of the flrst part agrées to carry on 
the above-named boats any and ail of this lumber as may be deslred by 
the parties of the second part from time to time during the season of navi- 
gation of 1899, at the following priées: From ail Lalce Michigan ports to 
Détroit, $1.75 per M ft.; to Ohio ports, Buffalo and Tonawanda ports, $2.00 
per M ft. There will also be some lumber to be shipped from Alpena and 
other Lake Huron ports, which is to be one shilling per M ft. less than the 
above priées. ITtom ail Lake Michigan ports to Michigan City or Chicago, 
$1.75 per M ft. The above priées are to be for ail kinds of hardwood lumber 
except basswood, which is to be 25c. per M ft. less than the above-named 
priées, and elm one shilling less. The above lumber Is to be taken over the 
rail or from dock according to thé usages of the ports where the lumber is 
loaded, and to be delivered on docks at destination. It is also agreed and 
understood that excess of Insurance which parties of the second part hâve 
to pay because of any boat not being classed up to À2 shall be deducted from 
the freight. Also it is understood that parties of the second part are not 
obliged to accept any boats classed lower than A2%. This contract is made 
with the understanding and agreement that Arthur B. Slyfleld is to manage 
the above-named boats the season, 

"[Signed] Arthur B. Slyfleld. 

"L. L. Slyfleld. 

"Dennis Bros." 

The libel then avers the breach of this agreement after Its partial exécu- 
tion, and allèges that on September 23, 1899, the respondent gave notice that 
he would not further perform. It is then averred that libelants instituted 
suit at once for the breach, and that on Septembet 26, 1899, respondent re- 
tracted his refusai to perform on condition that the contract should be modi- 
fied, and that certain modifications were then agreed upon, and redueed to 
writing, and signed as of that date. This agreement was in the words and 
figures following: 

H 6. See Contracts, vol. 11, Cent Dig. § 1665. 
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"Thls agre^ment mafle at Tonawanda, N. T., thls 2Cth day of September, 
1899, 1 bèt#een 11. li. Slyfleld, sole owner, of Port Huidu, Mlch., party of the 
first part, and Dennls Bros., of Grand Rapids, Mich., party of the second 
part, witnesseth as follows: Whereas, the parties hereto entered into a cer- 
tain contraet In writlng, dated March 10, 1899, a copy of which is hereto 
attached and marked 'Bxhlblt A,' and are mutually désirons of modifying 
sald agreement, In considération of the miitual covenants hereln contained, 
the sald parties agrée as follows: The sald Slyfleld agrées to send steamer 
Whlte Star to Muskegon, and there take on cargo of plne and basswood, or 
other lumber mentioned in Ezhiblt A, frelght on pine. If any, to be at bass- 
wood rate,— and agrées to send the Robinson, In tow of Whlte Star, to Man- 
Isteë; bdth of sald vessels to proceed to sald respective ports as expeditiously 
as possible, and there take on said cargoes and carry same to the port of 
Erle, Pà., on terms mentloned In sald original agreement. It is further 
agreed tbat, upon complettop of sald Erle trip, sald barge Robinson shall 
be releà'sed from carrying lumber for the par^f of the second part for the 
remaindet' of the season of navigation, but said Whlte Star may tow the 
Robinson thereafter, provlded the Whlte Star is not materially delayed by 
such tovrage, and does not walt for the Robinson more than half a day on 
the round trip. It is further understood and agreed that the White Star 
shall not tôW any other yessel than the Robinson during the term of the 
charter, and that neither of said vessels shall load coal for any port where 
unloadlng Is not usually done with good dispatch, nor for any port beyond 
the ports where they are ordered from time to time under this contraet, nor 
to other sboie of lake. And the said vessels shall not delay more tlian twenty- 
four hours to load coal, and shall not go below the port where eaeh cargo 
Is uniaden to get an up cargo, and shall not carry any up cargo except coal. 
It is also understood and agreed that after performance of said Erie trip the 
White Star shall continue in performance of and under said charter for the 
remalnder of ithls season of navigation, and shall make as many trips as 
possible under the said conditions, and carry as much of said lumber as her 
capaclty Tvlli permit On or before arrivai at port of discharge with each 
lumber cargo, the parties of the second part will notlfy party of the first 
part, or the master of the Whlte Star, where sald vessel shall go for her next 
cargo, and the parties of the second part agrée to provide cargoes at the port 
or ports so designated. It Is further agreed by the party of the first part 
that the Whlte Star shall not tow the Robinson beyond the port where the 
White Star is to load lumber on the up trip, nor beyond the White Star's 
port of discharge on the down trip. One additional barge may be towed 
whenever wrltten consent of second party is obtained In advance. Parties 
of the second part agrée to dellver lumber on rail at Manistee and Mus- 
kegon. Wltness our hands the day and year flrst above wrltten. 

"[Slgned] L. L. Slyfleld. 

"Dennis Bros." 

It Is then averred that something was done under thls modlfted agreement, 
but that respondent again breached the contraet, and falled and refused to 
càrry out same, greàtly to the damage of the libelants, etc. 
. The learned distrièt judge sustained a demurrer filed to thls llbel, so far 
as It sought to recover for damages accrulng prior to September 26, 1899, 
for want of mutuailty in the contraet set forth, and to so much of the libel 
as counted upon the contraet of September 26, 1899, because the breaches 
were not sufflclently shown, but gave leave to the libelants to flle an 
amended libel. Thls they dld withln the time allowed. To this amended 
llbel an "exception" was flled, based on the grounds that the amended libel 
was not withln the leave granted to amend, but was outside the authority 
granted. This exception was gUstalned upon the ground that the libelants 
stated a contraet whoUy oral, Whereas the original libel had deelared upon 
two written contracts, and that libelants had by this pleading made a new 
case altogether. The "amended libel" was dlsmlssed without préjudice to 
the rights of appellants to bring a new suit for the same cause stated in the 
amended libel. From this decree the libelants hâve appealed, and assigned 
error not only upon the action of the court in dismissing the amended libel, 
but to the action of the court In sustaining the demurrer to the original libel. 
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G. L. Canfield, for appellants. 
Herbert K. Oakes, for appellees. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

1. The appellees hâve insisted that we cannot look into the action 
of the court below in sustaining the demurrer or exception fîled to the 
original libel, because the appeal was not allowed until more than 
six months thereafter. The transcript does not show that any decree 
whatever was entered either sustaining or overruling the exceptions 
to the original libel. But assuming the decree to hâve been entered 
in accordance with the opinion filed February i, 1901, it was not a 
final decree, for it gave libelants leave to file an amended libel, of 
which they availed themselves. Subsequently an exception was filed 
to this amended libel, and the libel dismissed. This was the only 
final decree, and an appeal from it brings up for review ail interloc- 
utory decrees in the cause. 

2. The objection to the written contract of March 10, 1899, is 
that it is lacking in mutuality. The only part thereof which bears 
upon the question of mutuality is in thèse words : 

"Whereas, sald parties of the second part are deslrous to ship by vessel 
certain lots of hardwood lumber, party of the flrst part agrées to earry on 
the above-named boats any or ail of this lumber, as may be desired by the 
parties of the second part from tlme to time during the season of naviga- 
tion of 1899, at the foUowlng priées, etc." 

It is not contended by the learned proctors who represent the 
libelants that this writing of and by itself obligates the libelants 
to ship even a single cargo of lumber by the vessels named. The 
respondent thereby agreed to carry at a price named ail the lumber 
which the libelants might from time to time during the season deliver 
to him for carriage, but it does not oblige the opposite party to do 
more — even by implication^than to pay him the priées named for 
the carriage of ail lumber delivered for carriage during the season. 
The writing is therefore void for want of mutuality. Dorsey v. 
Packwood, 12 How. 126, 13 L. Ed. 921 ; Oil Co. v. Kirk, 15 C. C. 
A. 540, 68 Fed. 791 ; Richardson v. Hardwick, 106 U. S. 252, i Sup. 
Ct. 213, 27 L. Ed. 145. It is only when the contract has been ex- 
ecuted, and the défendant thereby benefited, that he can be held bound 
by such a unilatéral contract. This want of mutuality on the face 
of the writing libelants hâve endeavored to cure by averring in their 
libel that the respondent was advised before the making of said 
contract that they "had and expected to hâve a large quantity of 
lumber, to vidt, about fifteen miUion feet, which they desired to hâve 
transported by vessel during the season of 1899," etc., and that, 
knowing this fact, the respondent applied to them for a contract to 
carry their lumber during said season, and that thereupon the parties 
entered into the agreement of March 10, 1899. It is then further 
averred "that at the time of making said contract, and in considéra- 
tion of the agreements therein contained, they promised said Sly- 
field to ship said lumber by said vessels, and to pay him the freight 
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in said contract mentioned for the carriage thereof,'? etc. Without 
this promise the writing was not obligatory upon eitlier/party; Can 
this term Jje added to or interpolated in the contract? It is doubtless 
true thâl: libelants expected to ship their entire season's lumber by 
respondent's vessels, and that they expected to hâve for shipment 
during the season about 15,000,000 of feet. The réspondent doubt- 
less shared in thèse expectations, and expected to carry for the libel- 
ant the amount of lumber named. But it is well said in Knox v. L,ee, 
12 Wall; 457, 20 L. Ed. 287, and quoted with approval in Maryland 
V. Railroad Co., 22 Wall. 105, 112, 22L. Ed. 713, that: 

"There Is a well-recognlzed distinction between the expectation of the 
parties to a contract, and the duty Imposed by It. Were it not so, the ex- 
pectation ôf results would always be équivalent to a blndlng engagement 
that they should foUo-w." 

The plàin construction of the writing which the parties mutually 
signed left it wholly optional with the libelant whether they would 
ship "âriy or ail" of the certain lots of lumber referred to by the ves- 
sels of the réspondent. Evidence of an oral agreemènt made at the 
time this writing was made, by which this option is converted into 
an obligation to ship àll of the said lumber by the respondent's ves- 
sels, is to vary and'côiitradict the writing, and iS' on this ground in- 
compétent. Willardv. Tayloe, 8 Wall. 557, 19 L. Ed. 501 ; Forsythe 
v. Kimball, 91 U. S. 291, 23 L. Ed. 352; Maryland v. Railroad Co., 
22 Wall. 105, 22 L. Ed. 713; Thompson v. Insurance Co., 104 U. S. 
252, 26 L. Ed. 765; Union Stocjç Yards & Transit Co. v. Western 
Land & Cattle Co., 7 C. C. A. 660, 59 Fed. 49, 57. The meaning 
of the writing signed by the parties is not in doubt. The optional 
charaçter of the àgreement, so far as it affects the libelant, is indis- 
putable. The contention that the surrôunding circumstances may be 
looked to in aid of the interprétation of a writing does not apply. 
We mày read a contract in thé light ,9f surrounding circumstances for 
thé purpose pf arriving at the rnéaning and intent of the writing. 
It is as an aid to interprétation that we may look' to surrounding cir- 
cumstances, but never foi- the purppse of adding a new term, or cori- 
tradicting' or varying thé writing. Maryland v. p.ailroad Co., 20 
Wall. 105, 32 L. Ed. 713; Willardv. Tayloe, 8 Wall. 557, 19 L. Ed. 
501; Greenlîeld, Ev. % ^77; Union Stock Yardâ & Transit Co. v. 
Western Land & Cattle Co., 7 Ç. C. A. 660, 59 Fed. 49, 57. ïn the 
case last cited, Judge Jenkins, speaking for the Seventh circuit court 
of appeals, said: 

"But resort, to surrounding circumstances Is not allowed for the purpose of 
adding a riew and distinct undertaklng. Maryland v. Kallroad Co., 22 Wall. 
105, 22 11. Ed. 71â. The circumstances surrounding the making of a contract 
is one thlng. The paroi negotiationé leadilig up to thé written agreemènt Is 
another aiid à différent thlng; Paroi évidence may be received of the exist- 
ence of an independent oral agreemènt* not inconsistent with the stipula- 
tions of the written coptràct, in respect to a matter to which the writing 
does not speaK, but nbt to contràdlct the contract." 

There may be instances in which a contract is partly in writing 
and partly or^J, and the two together constitiite the contract; so 
there may be a question of fact as to whether the written agreemènt 
is or is not the entire agreernent. Illustrations of such cases are 
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afForded by the cases of Railway Co. v. Jurey, m U. S. 584, 4 Sup. 
Ct. 566, 28 ly. Ed. 527, and Bank v. Cooper, 137 U. S. 473, 1.1 Sup. 
Ct. 160, 34 L. Ed. 759, where the question was whether a bill of lad- 
ing constitiited the entire contract. But hère both parties hâve sign- 
ed the contract of March 10, 1899. It purports to be the agreement 
between the parties, and speaks conclusively the conclusion to which 
the parties to it hâve arrived. The oral promise related to a subject 
upon which the written contract spoke, and varied the terms of the 
writing in a most important particular. It was therefore, upon a 
very eleraentary principle, not compétent to contradict the writing 
by an oral agreement contemporaneous with or antécédent to it. 
Ail of the negotiations prior to the exécution of the writing are, in 
the absence of fraud, accident, or mistake, merged into the written 
agreement, and it is not compétent to prove such negotiations for 
the purpose of adding a term which would vary or contradict the 
conclusion arrived at as shown by the writing. Neither can the writ- 
ing of March 10, 1899, be regarded as a proposition made by the 
respondent to the libelant which might become a binding agreement 
upon both parties by acceptance by the libel. The agreement in 
question was that of both parties, and it was not a proposition for a 
contract. Its validity must be determined by the stipulations con- 
tained when it was signed. A subséquent agreement by the libelants 
to ship ail of their season's purchases of lumber by the vessels of 
the respondents would be at variance with the agreement as written. 
The conclusion we reach is that there was no error in sustaining the 
demurrer to the original libel so far as that libel sought to recover 
for any breach of the agreement between the parties prior to Sep- 
tember 26, 1899. 

3. A différent case is presented by the libel so far as it seeks to 
recover for the breach of the agreement made September 26, 1899. 
That agreement was in itself a nevv contract, and operated in futuro. 
It did not prétend to operate retroactively, so as to give to the libelants 
a right to hold respondent for his refusai to carry out the agreement 
of March 10, 1899. True, it is spoken of as a modification of the 
previous agreement. But if the previous agreement would not sup- 
port an action for a breach, it is clear that the modification thereof 
by the agreement of September 26th would not make a breach ac- 
tionable which had not been so theretofore. Neither is the want 
of mutuality in the agreement of March loth of any importance as a 
défense for a breach after the new agreement became effective. The 
contract of September 26th must be regarded as an agreement oper- 
ative from ité date, and affected by the prior contract only so far as 
the terms of the former are afïîrmatively or by necessary implication 
made a part of the new agreement. One of the grounds of the so- 
called exception to the original libel was that the libel did not "set 
forth any facts showing wherein this exceptor failed, neglected, or 
refused to carry out and perform the terms of said alleged con- 
tract." The exception is in fact a demurrer. It goes to the whole 
libel, and is therefore bad if any breach is well pleaded. A demurrer 
is an entirety. It cannot be bad in part and good in part. If any 
part of this lib^I is good, the demurrer, improperly called an "ex- 
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ception/f wWçh challenges the particularity wîth which the breaches 
hâve béen allegèd» is ba4, as going to the whole libel. Bâtes, Fed. 
Eq. PraC;:§ 206. It is ve'ry distinctly averred that thé respondent laid 
up his vèssels on November I5th, and réfused to further perform. 
This is a very plain and ëkpiicit statement of one breach, and we 
need go no further. The; demurrer was improperly sustained. 

The objection chiefly urged against the libel so far as it counts 
upon this new contract was that the contract makes it the duty 
of thé lîbelànts to notify the owner of.the White Star, or her master, 
where to go for her next cargo, and that it is not sufficiently averred 
that such notice was given. The libel dbes aver "that they hâve at 
ail times perfornied ail that, was required of them under the fore- 
goihg" contract. This, we thînk. is sufficient. If it is true, they gave 
the notice required. 

, Whether the libelant was sufïïciently explicit in stating the breaches 
of the contract of September 26th, we need not consider. If not, 
it was amendable, and lëave was given to amend in thèse matters, 
The libelarits, instead of amending by averring the breach of the con- 
tract of September 26th, filed an amended libel counting upon an 
alleged cpritractof March loth, amended September 26th, according 
to its supposed légal efifect and meaning, and without averring wheth- 
er Same was in writing or oral. As the contract was one which was 
not required to be in writing, this was perfectly legitimate as a mat -• 
ter of pleading. But the leave given to amend was intended to per- 
mit amendments setting out more fully the breaches of the contract 
of Septembçr 26th, and the amended libel was an abuse of the leave 
given. The amended libel was a clear efïort to av.oid the efifect of 
the previous ruUng that the contract of March loth was void for want 
of mutuality, and could not be enlarged by proof of an oral agree- 
ment by the libelants to ship ail of their lumber by the vessels of 
respondent, and in this was beyond the leave granted to amend. 
'. The error of the court below was in dismissing the entire original 
fibel. The libel was maintainable so far as it counted upon the 
breaches of the agreement of September 26, 1899. Some, at least, 
of thèse breaches were sufficiently pleaded, and the demurrer or excep- 
tion for want of definiteness was too broad. The decree dismissing 
the libel must be reversed, and the cause will be remanded; and the 
district court m^y, if it see fît, direct the libelant to reform his libel 
so as to déclare only for damages sustained after September 26, 
1899, and to particularize the several breaches. If the libel be thus 
reformed or recast, the respondent should hâve leave to plead, de- 
mur, or answer as he may be advised. The costs of this appeal will 
be divided. 
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UNITED STATES v. HOMESTAKE MIN. CO. 

(Circuit Court of Appeals, Eighth Circuit August 25, 1902.) 

No. 1,710. 

1. TRESPASS— CUTTINS TiMBBR— MbASCRB OF DAMAGES— WlLT-F CI, AND INNO- 
CENT Trespassers. 

The measure of damages for the wlllful or intentional taking of ore 
or tlmber from the land of another without rlght is the enhanced 
value of the ore or tlmber when It Is finally converted to the use of 
the trespasser. But the limlt of the Uabllity for damages of one who 
takes ore or tlmber from the land of another through inadvertence or 
mistake, or In the honest bellef that he Is actlng wlthin his légal rights, 
Is the value of the ore in the mine or the value of the tlmber In the 
trees. 

â. WiLLFUL Trkspass— Eléments. 

The test which détermines whether one was a wlllful or an Innocent 
trespasser Is not hls vlolatloil of or compllance wlth the law, but his 
honest bellef and actual intention at the time he commltted the tres- 
pass, and neither a justification of his acts nor any other complète 
défense to them is essential to establlsh the fact that he was not a 
wlllful trespasser. 

8. QooD Faite— Advice of Repdtabi.e Counsel— Evidence. 

The fact that one acted on the advice of reputable counsel is per- 
suasive évidence of his gooâ faith. And one who hoiiestly foUows 
the erroneous advice of sueh counsel upou questions of légal right 
concerning which a layman would hardly hâve actual knowledge is 
not chargeable with bad faith, or wlth the willful Intent to commit a 
wrongful act, because hls counsel was mistaken In his view of the 
law. 

i. Evidence— FoKMs of Taking and Certipting- Waiver. 

Parties may by stipulation, or by silent acquiescence In the Intro- 
duction of évidence of the statement or affldavlt of a person, waive 
the right and opportunity to cross-examine hlm, and the prescribed 
forms for taking and certlfying his testimony; and when thls Is doue 
his statement or affldavlt becomes as compétent évidence of the facts 
it détails as it would be If every formality had been observed. 

5. Pleading— Gênerai, Dbnial— Mitioation of Unliqoidated Damages— Ad- 

MI8SIBILITY OF EVIDENCE. 

Evidence to reduce or mltigate the damages is generally admissible 
under the gênerai déniai in actions for unliquidated damages for 
torts. In an action for a wlllful trespass for cutting and convertlng tlm- 
ber a défendant may prove, under the gênerai déniai in its answer, that 
the trespass was not willful, but was commltted in the honest bellef 
that it was exerclslng its légal rlght 

6. Evidence — Prbsxjmption—Rkbuttal— Instruction. 

A disputable presumptlon may be so completely overcome by sub- 
séquent évidence in a case that It will become the duty of the court 
to Instruct the jury that It cannot prevail. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Thls was an action for the conversion of lumber and cord wood eut and 
removed from the Black Hills forest reserve of the United States, and used 
by the Homestake Mining Company, a corporation. In conducting its minlng 
opérations. In its complalnt the United States alleged that between Septem- 
ber 18, 1898, and May 1, 1899, the défendant, "without any permit or author- 
ity from the secretary of the interior, or without any authority at ail," 
wiUfully eut and removed from the Black Hills forest reserve in Sout^ 
117 F.— 31 
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Dakota plne treçs and wood, whlch Itmanufactured Into lumber and cord 
wood, and then- converted to Its owi liâe; that at the ttme and place of the 
converslwi-themmber and cord wood wepe worth $10,451.06, and prayed for 
damagér m thar affibunt and Interest. The answer of the Homestake Com- 
pany conslsted of a gênerai déniai cf. the ylUful cuttlng and removal of the 
trees and wood and of the alleged ■^alué of the manufactured lumber and 
cord wop^ and an averment that whateyçr timber or wood was taken by It 
from the Blâck Hills forest reserve was taken by permission and authority 
of the çecEetory of the Interlor. At lâte trial there was a stipulation that 
the value ofithe wood and tijnber tft^eil in the tree was $1,757.75, while the 
évidence was, tjiat the manufactured Jnmber and cord wood were worth 
$10,451.06 when the d^endant uped ,tb^. Thereupon the court instructed 
the J«F5f to leturn a verdict agalnsttlse défendant for $1,757.75, and the 
judgment; upoB thls verdict is assalled!|)y the TJnited States on the ground 
that the! légal weasure, of the goyemnnçnt's damages was the value of the 
manufactured lumber and cord wood, and not the value of the wood and 
tlmber In the trees. 

Jamçs ;|!), lîlliott (William G. Porter, on the brief), fof the United 
States- .' "i.'„ ,- 

G. G» Moody and Chambers Kellar (James C. Moody, on the brief), 
for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The ftëâ!sure of damages for the reckless, willful, or intentional 
taking of ore or timber from the land of another without right is 
the enhanced value of the ore or timber when it is finally converted 
to the use of the trespasser. But the lirait of the liability for dam- 
ages of one who takes ore of timber frora the land ùf another with- 
out rigl}t'thfoûgh inadveïténce or mistake, or in the honest belief 
that he is acting within his légal rights, is the value of the ore in the 
mine or the vîdue of the timber in the trees. BoUes Wooden-Ware 
Co. v. U. S., io6 U. S. 432, 434, 27 L. Ed. 230; Benson Mining 
& Smdting Co. v. Alta MMtag:&' Smelting, Co., 145 U. S. 428, 12 
Sup. Ct. 877, 36 L. Ed. 762;, Durant feri. Co. v. Percy Cçnsol. Min. 
Co., 35 ce. A. 252y 254ji.93 Fed. 166, 168; Gentry v. U. S., loi 
Fed. 51, 54, 41 G: C. A. 183, 188. The court below instructed the 
jury to apply to this case the, nieàsure for the damages resulting 
from an innocent trespass. C6iinsél for the government assail this 
ruling on tlie, ground that the court should either hâve instructed the 
jury to apply the measure of.the damages for a willful trespass or 
should hâve left to the jury the question whether the trespass was will- 
ful or innocent. There are «Jany spécifications of error, but the only 
actual question which this case présents is whether or not a verdict 
of a jury that in the taking of this wood and timber the défendant 
wàs a willful ttespasserçbuld hâve béèn lawfuUy sustained under 
the undisputed façts whicih! the record présents. Thèse are the facts: 
The Homestake Mining Company has been engaged in mining upon 
a large scale in the Black Hills of South Dakota for many years. It 
is necessary for'îl; tp usé lîi^èei quantities of wood and lumber to carry 
on its work in its thînés. Prior to 1898 it had obtained this wood 
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and timber from the public minerai lands of the United States under 
the provisions granting such corporations permission to do so found 
in the act of congress of June 3, 1878 (20 Stat. 88, c. 150). By the 
act of congress of March 3, 1891, the président had been authorized 
to set apart by proclamation public lands as forest reserves (26 Stat. 
1091, 1093). Pursuant to this act, Président Cleveland had set apart 
as a forest reserve certain tracts of land in the Black Hills of South 
Dakota in the vicinity of the mines of the défendant by a proclama- 
tion dated February 22, 1897 (29 Stat. 902). The efïect of this 
proclamation had been suspended by the act of congress of June 4, 
1897, until March i, 1898 (30 Stat. 34), and that act had provided 
that the secretary of the interior might make rules and régulations 
for the sale for use in the states virhere they were situated, but not 
for export, of so much of the dead, matured, or large growth of 
trees upon forest reserves as might be compatible with the utilization 
of the forests; and that the secretary might permit, under régula- 
tions to be prescribed by him, the use within any state where any 
réservation was situated of timber and stone found upon such réserva- 
tion free of charge by bona fide settlers, miners, and résidents for 
their wood, fencing, building, mining, and other purposes (30 Stat. 
35). The Homestake Company was actively engaged in operating its 
mines, and was employing many hundred men. It could not carry on 
its work without timber. The public minerai lands from which it ex- 
pected to obtain this timber were about to be included within the 
Black Hills forest reserve, and, while rules for the purchase of land 
within those reserves had been promulgated on June 30, 1897 (24 
Land Dec. Dep. Int. 589), thèse rules and régulations were inap- 
plicable to the lands which were not yet included within the re- 
serves, and it was certain that some time would be required to perfect 
the officiai machinery so that timber could be purchased under thèse 
rules from the lands about to be placed within the reserves. In this 
condition of afïairs the attomey and the manager of the Homestake 
Company in South Dakota went to the city of Washington, and pre- 
sented this state of the law and of the facts to the secretary of the 
interior and to the commissioner of the gênerai land office in the 
month of January, 1898. The secretary of the interior said to the 
attorney for the défendant that his company might continue to eut 
and remove the timber on the forest reserve for its use in the opéra- 
tion of its mines after the suspension of the efïect of the proclama- 
tion of the président ceased in the same way that it had eut and re- 
moved timber from the public minerai lands under the act of June 
3, 1878, and the rules and régulations thereunder, until rules and 
régulations for the sale of the timber on the Black Hills forest reserve 
under the act of February 22, 1897, should be adopted or made 
applicable to that reserve, and the price of timber thereon should be 
fixed; that the company might keep an accurate account of the 
wood and timber it should take, and that when, under the rules of 
the departmentf.the price of like timber taken from the Black Hills 
forest reserve was fixed, the company should pay to the govemment 
for the wood and timber it took meanwhile at the same rate which 
that price fixed. The attorney for the défendant accepted thèse terms, 
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instrtïctèd hîs clîent to comply wîth them, and advised the défendant 
tfiât it had the rigfht to eut wood àiid timbèr on the Black Hills forest 
réserve pursuant to this agreement until the rules for the purchàse of 
timber thereon should be promulgated and made applicable thereto, 
and the price of wood and timber thereunder should be fixed. The 
superintendent and .manager of the défendant in South Dakota tes- 
tified thât the attorhey for the Company advised him that the défend- 
ant had the right to eut and take timber on this reserve under the 
agreëtneiît of January, 1898, with the secretary; that he caused the 
employés of the défendant to take the wood and timber in contro- 
versy in perfect good faith, under the advice of the counsel of the 
Company, Without any idea whatever that this taking was a trespass, 
or ail unlawful cutting; and caused an accurate account to be kept 
of the wood and timber that was taken. The attorney for the Com- 
pany testified that he gave his advice in good faith ; that he believed 
that the 'secretary had full authority to make rules and régulations for 
the sale df the timber; that he. could make such rules for the whole 
public, or for one corpoiration, or for one man ; and that he believed 
that the Company had the right to eut and remove the wood and 
timber in controversy under his agreement with the secretary. This 
wood and timber was not eut and removed for export or sale, but 
was used by the défendant in operating its mines, under this ar- 
rangement of january, 1898. In the month of August, 1898, re- 
vised rt(les and régulations for the sale of timber on the forest re- 
serves were adopted by the secretary of the interior. Between 
August, 1898, and May, 1899, this wood and timber was eut and re- 
moved. Thé amount of the judgment is its value at the price since 
fîxed by the department for the sale of like wood and timber taken 
from adjoining lands on the Black Hills forest reserve. This price 
was fîxed in thisi way: In April, 1898, the Homestake Company 
sent to the secretary of the interior an appKcation to purchàse wood 
and timber upon the Black Hills forest reserve. This application did 
not cover tHe wood and tinlber hère in controversy. A bid of $15,000 
rtiade by the Homestake Company on October 20, 1899, under its 
application pf April, 1898, was finally aecepted by the government in 
Novembér, 1899, and P^j^^J the eompany, and it is at the price fixed 
by that bid tbat this judgment requires the défendant to pay for 
the wood atid timber wniçh it took under the agreement with the sec- 
retary ûf Jànùary, 1898. ; The land from which this wood and timber 
was taken was not within the Black Hills forest réserve on April 8, 
1898, wheij the application to purchàse was made, but it was subse- 
quently includéd therein by an amendment of the order of réservation 
made in the latter part, of September in that year. In October, 1900, 
the défendant màde a virritten proposition to the government to pay 
for the W0ûd a>nd timbèr hère in controversy at the same price which 
it had paid for the wood and timber it purchased with the $15,000. 
This proposition set forth, the facts which havé been detailed in this 
opinion, and is.verified by the superintendent of the mining eompany. 
This concludës the statement of the facts which condition the déter- 
mination ôf this case, ail of which are praetieally undisputed. 

Now, the question is whether any ïeasohable man who reads thèse 
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facts without bias or préjudice, and who exercises a fair and im- 
partial judgment upon them, can fail to reach tlie conclusion that the 
défendant took and used the wood and timber for which this judg- 
ment has been rendered in the honest belief that it was lawfuHy 
exercising a right which it had acquired to purchase this property un- 
der the verbal agreement with the secretary of January, 1898. Coun- 
sel for the government do not dispute any of the facts which hâve 
been recited, but their chief contention is that the secretary of the in- 
terior had no power to make the verbal agreement of January, 1898; 
that the United States cannot be estopped from recovering the full 
value of the manufactured lumber and wood, or in any way aiïected 
by the niisfeasance, négligence, or lâches of its officers ; that the ap- 
plication for the purchase of this timber and the application for the 
purchase of the other timber, which was bought for $15,000 by the 
défendant from the Black Hills forest reserve, were not made in ac- 
cordance with the established rules of the interior department for the 
purchase of such property; that the défendant knew ail this, because 
it was charged with knowledge of the law; and that it was, therefore, 
a willful and intentional trespasser. It is unnecessary to a détermina- 
tion of this case to discuss or décide the questions which the proposi- 
tions which form the premises for this conclusion présent, and for the 
purposes of this discussion the soundness of those propositions will 
be conceded, but not decided. The conclusion, however, which coun- 
sel deduce does not necessarily follow from their premises. Con- 
cède that the attempted sale of this timber to the défendant by the 
secretary in January, 1898, was not only unauthorized, but in viola- 
tion of the acts of congress and of the rules promulgated thereun- 
der, and that the presumption is that every man knows the law. 
This presumption prevails everywhere, and, like the similar presump- 
tion that every man intends the natural and ordinary efifect of his 
acts, applies to every trespasser. If either or both of thèse presump- 
tions make every trespasser a willful and intentional wrongdoer, be- 
cause he is chargeable with knowledge of the law, then there never 
has been, and never can be, a trespasser through inadvertence or 
mistake, or one who violâtes the law in the honest belief that he is 
acting within his légal rights ; and the rule that the damages caused 
by such a trespasser shall be limited to the value of the wood or tim- 
ber in the trees or of the ore in its bed, which was announced in 
Bolles Wooden-Ware Co. v. U. S., 106 U, S. 433, 434, 27 L. Ed. 
230, and which has been reiterated and applied in numerous cases 
since, is functus officio, and useless, because no class or party to 
which it is applicable can ever be. The truth is, however, that this 
rule, and every other rule which measures the damages caused by 
trespassers, does not call the righteous, but sinners, to restitution. 
None of thèse rules hâve any application to those who do not violate 
the law. Every trespasser breaks the law, and to every trespasser 
the maxini applies that every man knows the law. Notwithstanding 
ail this, the law, in its wisdom, perceives the marked difïerence in 
the heinousness of the offenses of those who recklessly, or with ac- 
tual intention to rob others of their rights, trespass upon their prop- 
erty, and of those who trespass by mistake, and with no evil purpose. 
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no actual^ willful intent to commît a wrong ; and it déclares that the 
former clàss shall pay to their victims the full value of the lumber or 
thfe orethey take at the time they sell or use it, while the latter 
class shall be relieved from liability upon restitution of the value 
of the timber in the trees or of the value of the ore in the mine. 
The maxim that every man knows the law applies to ail the members 
of both classes alike. It neither diflEerentiates the classes nor their 
members, and it has no more relevancy to the real question which 
casés of this character présent than the proposition that three and 
threé are six. That question is always based on the conceded 
propositions that the défendant has violated the law and that every 
man knoiVs the law. The question, then, is, did the trespasser vio- 
late the law, which he cbristructively fcnew, recklessly, or with an ac- 
tual intent to do so, and to take an unconscientious advantage of his 
victim, or did he violate it inadvertently, unintentionally, or in the 
honest belief that he was exercising his own right? If the former, 
he was a willful trespasser, and the value of the manufactured tim- 
ber or the extracted ore measures his liability. If the latter, he was 
an innocent trespasser, and the value of the wood in the tree or of 
the ore in the mine is the limit of his indebtedness. The test to 
deteraiîjie whether one was a willful or an innocent trespasser is not 
his violation of the law in the Hght of the maxim that every man 
knows thé law, but his honest belief, and his actual intention at the 
time he committed the trespass; and neither a justification of the 
acts nor any other complète défense to them is essential to the proof 
that he who committed them was not a willful trespasser. Durant 
Min. Co. v. Pèrcy Consol. Min. Co., 93 Fed. 166, 168, 169, 35 C. C. 
A. 252, 254; Gentry v. U. S., loi Fed. 51, 54, 41 C. C. A. 185, 188; 
U. S. V. Van Winkle, 51 C. C. A. 533, 113 Fed. 903, 905. 

It is conceded that the taking of the timber from the land of the 
United States raised the presumption of fact that it was willfully and 
intentionally taken. But this is only a disputable presumption of 
fact, which the évidence may so completely overcome that it be- 
comes thie duty of the court to instruct the jury that it cannot pre- 
vail. Lawson, Presump. Ev., p. 661 ; Railway Co. v. Bryant, 13 C. 

C. A. 249, 256, 65 Fed. 969, 975, 976; Smith v. Railroad Co., 3 N. 

D. 17, 22, 53 N. W. 173; Spaulding v. Railway Co., 30 Wis. iio, 123, 
il Am. Rep. 550; Id., 33 Wis. 582; Huber v. Railway Co., 6 Dak. 
392, 43 N. ;W. 819; Ko'ontz v. Navigation Co. (Or.) 23 Pac. 820; 
Railroad Co. v. Talbot, 78 Ky. 621 ; Railroad Co. v. Packwood (Miss.) 
7 Am. & Etig. R. Cas. 584 ; Railroad Co. v. Reese, 85 Ala. 497, 5 
South. 283, 7 Am. St. Rep; 66; Karsen v. Railway Co., 29 Minn. 14, 
15, II N. w. 122. In the jurisdiction in which this action was tried 
"good faith consists in ah honest intention to abstain from taking an 
unconscientious advantage of another, even through the forms or 
technicalities of law, together with an absence of ail information or 
belief of facts which yvould render the transaction unconscientious." 
Comp. Laws Dak. 1887, § 4739; Thompson v. Bank, 150 U. S. 231, 
240, 14 Sup. Ct. 94, 37 L. Ed. 1063. Where is the évidence of any 
attempt on the part of this défendant to obtain any unconscientious 
advantage of the United States by the taking and use of this timber? 
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There was no attempt to take ît secretly, furtively, or forcibly. Will- 
ful trespassers rarely go to their victims, ask their permission to take 
their property, agrée to pay for it, notify them that they intend to 
take it under their assumed permission, and then opeiily proceed for 
months to carry out their supposed agreement. The mère fact that 
the attorney of this corporation notified the secretary of the interior 
that it was necessary to the prosecution of the business of his cHent 
that it should take timber from the forest reserve, and that he sought 
to buy and pay for it in behalf of the défendant, is very persuasive 
évidence of an honest purpose and a right intent. If the défendant 
sought an unconscientious advantage, why did it give notice before- 
hand of its intention to eut and remove this timber to a nation able 
to prohibit in advance or to stop it at any time ? 

Where is the évidence that this défendant believed that it had no 
right to take this timber when it removed it, or that it had any 
actual intention to obtain an unconscientious advantage of the gov- 
ernment when it committed the trespass ? It is said that this timber 
was eut and removed long after the temporary agreement with the 
secretary had expired, that this arrangement was to continue only 
until the rules were promulgated so that the price of the timber could 
be fîxed, that the revised rules were announced in August, 1898, that 
this trespass did not commence until September, 1898, that it con- 
tinued for six months, that no attempt was made to fix the price by 
any application to purchase this timber under the rules which the 
secretary had promulgated, and that thèse facts constitute substan- 
tial évidence of bad faith and of a willful trespass. But in January, 
and again in April, 1898, this défendant applied to purchase wood 
and timber upon the lands which now constitute the Black Hills for- 
est reserve. The apphcation which it made in April, 1898, seems to 
hâve remained pending until November, 1899, when for the first time 
the défendant succeeded in getting a price fixed for wood and tïmber 
upon this reserve. Thereupon it paid to the government $15,000 for 
wood and timber upon land contiguous to that from which this was 
removed, and offered to pay at the same rate for that which is now 
in controversy. The facts upon which the government relies to prove 
the bad faith and evil intent of the défendant lose ail their persuasive- 
ness in that direction when the further facts to which we hâve ad- 
verted are consjdered. It could hâve served no good purpose for the 
défendant to hâve fîled other applications to purchase other timber 
when it was unable to get any price fixed by means of the application 
which it had already made. When this trespass was committed coun- 
sel for the défendant had applied to the secretary of the interior, who 
had power to make rules and régulations for the sale of and authority 
to sell this wood and timber, for permission to eut, remove, and pay 
for it. He had obtained that permission. It is conceded that the 
secretary had no power to grant this license, and that his action and 
that of counsel for the défendant were in violation of the acts of con- 
gress and of the rules of the department. But counsel for the de- 
fendant believed, and he advised his client, that this action of the 
secretary gave it the right to eut and use this wood and timber. 
The superintendent of the company believed, accepted, and acted on 
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thjg advice of îts counsel, caused.the Refendant to eut and use the 
timbçr, as he says, "in pèrfect good'faîth, without any idea whatever 
of its being a trespass or an unla-vyful'cutting." The counsel of the 
défendant was reputable and eniitient, The error in his advice, if 
there was one, was not so plain that a layman could be fairly charged 
with knowledge of its existence, and the fact that the défendant com- 
mitted this trespass under the advice of reputable counsel that it was 
acting within its légal rights goes far tb establish its good faith, and 
to disprovè the claim of the government that it ever intended or was 
attempting to secure a,n unconscientious advantage by cutting and 
using the timber. Onç: who acts in good faith upon the erroneous 
advice; 6f reputable counsel upon questions of légal right concerning 
which a layman could hardly hâve actual knowledge, is not charge- 
able with bad faith, or with a willful intent to commit a wrongf ul act 
becausé his counsel was mistaken in his view of the law. Selden v. 
Cashman, 20 Cal. 57, 8i Am. Dec. 93; Abbott v. Water Co. (Cal.) 
37 Pac. 527. 

The staté of the law and of the facts when the verbal agreement of 
January, 1898, was made between the secretary of the interior and 
the counsel for the défendant, the fact that the défendant had for 
years beeii taking timber from the public lands under the rules pro- 
mulgated by the secretary, the unsettled condition of the Black Hills 
forest reserve, thé pubhcity which the défendant gave to its intention 
to take timber from it months before this timber was eut, and the 
undisputçd facts that counsel for the défendant believed and advised 
his client that it had the right to take this property, and that the 
client believed and acted on this advice without any idea that its 
taking constituted any trespass or unlawful cutting, leave no room 
for thé argument that any reasonable man could fairly draw from the 
facts in this record the conclusion that this was a willful trespass, 
and no doubt that the charge of the court that the government was 
limited to a recovery of the value of the wood and timber in the 
trees v?as right. 

The other questions raised by this record relate to the admission 
of évidence, and are of a minor character. Ail the évidence which 
the défendant ofïered \vàs received over the objections of the plain- 
tiff that ît did not justify the trespass because the agreement with. 
the secrëtairy was unaûthorized, and violative of the law, and that the 
fact that the défendant had taken the wood and timber in good faith 
in the honest belief that it had the right to do so was not pleaded in 
the answer. A justification of the taking of the timber or ore js 
requisite to a complété défense of the act. But, as we hâve seen, it 
is not essential to that good faith and innocence of intentional wrong 
which will limit the damages to the value of the property taken in 
its original place, so that the objection that the évidence did not dis- 
close a légal right in the défendant to take thé timber was properly 
overruled. 

The objection to the évidence of innocence and good faith that they 
were not pleaded by the défendant raises an interesting question. 
But there are two reasons why this judgment ought mot to be re- 
versed because that objection was overruled. In the first place, proof 
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of every fact essential to establish the good faith of the défendant 
and its honest belief that it had the légal right to take and use this 
wood and timber was made without objection while the government 
was introducing its évidence in chief, and this proof stands uncontra- 
dicted. In proving its case the United States offered in évidence 
that part of the afîîdavit of the superintendent of the défendant which 
stated the amount and character of the timber eut. The défendant 
at the same time ofifered the remainder of this affidavit, and it was 
admitted in évidence without objection. The afïidavit set forth the 
agreement with the secretary of January, 1898, the advice of counsel 
for the défendant, the cutting and use of the wood and timber under 
that advice, the belief of the défendant that it had the right to take 
and use this timber under the agreement of january, 1898, and every 
fact material to establish the innocence and good faith of the Com- 
pany. An insuperable objection might bave been made to the intro- 
duction of this afFidavit on the ground that no opportunity had been 
given to the plaintifï to cross-examine the person who verifîed it, 
and on the ground that his testimony had not been so taken and re- 
turned as to make it compétent évidence. But no such objection 
was interposed, and the affidavit thus admitted in évidence without 
objection became uncontradicted évidence of the facts which it de- 
tailed. Forms and rules are prescribed by statutes, courts, and dé- 
cisions for the taking and production of testimony which give to the 
opposing party the right and the opportunity of cross-examination and 
the security of an oath. But this right, this opportunity, and this 
security may be waived by stipulation for, consent to, or silent ac- 
quiescence in the introduction of testimony; and when this is done 
the statement or afîîdavit admitted becomes as compétent évidence 
of the facts it détails as though every formality had been complied 
with. Walton v. Railway Co., 12 U. S. App. 511, 513, 6 C. C. A. 
223, 225, 56 Fed. 1006, 1008; National Loan & Investment Co. v. 
Rockland Co., 94 Fed. 335, 337, 36 C. C. A. 370, 372. The plaintifï 
had alleged in its complaint that the défendant had "willfully, know- 
ingly, and without any permit or authority from the secretary of the 
interior, and without any authority or permit whatsoever or at ail," 
eut the timber and converted the lumber. Proof of a willful tres- 
pass was essential to its recovery of the value of the manufactured 
lumber and wood, even in the absence of an answer, for this was an 
action of tort for unliquidated damages. When the government 
rested its case, the légal presumption of a willful trespass which 
might bave arisen from the unexplained cutting and removal of the 
timber by the défendant was completely overcome by the uncontra- 
dicted statements of the afïidavit of the superintendent of the défend- 
ant, and the damages which the government was entitled to receive 
were as conclusively limited to the value of the wood and timber in 
the trees as they were at the conclusion of the trial. In other words, 
the proof of the fact that the trespass was not willful, that it was not 
committed with an intention to do a wrong or to take an uncon- 
scientious advantage of the government, but that the défendant took 
and used the timber in operating its mines in the honest belief that 
it had a légal right to do so under its agreement with the secretary, 
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was plenary when the government rested its case, and before the de- 
fendant offered any of the testimony to the introduction of which 
exceptions bave been taken. It necessarily foUows that, even if the 
testimony which was received over objections was erroneously ad- 
mitted because the answer failed to plead the good faith of the de- 
fendant, the plaintifï was net prejudiced by its réception, and this 
judgment should net be reversed on account of its introduction be- 
cause the .court would hâve been compelled to hâve directed the same 
verdict and judgment in the absence of this testimony, and error with- 
out préjudice is no ground for reversai. 

In tbe second place, inasmuch as in actions for unliquidated dam- 
ages for, torts the plaintifï is required to prove his damages in the 
absence of any answer or déniai, and the défendant generally has the 
right to, cross-examine the plaiiitifï's witnesses, and to introduce évi- 
dence to mitigate or reduce the damages claimed ^lo Enc. PI. & Prac. 
p. 1156; Parker v. Smith, 64 N. C. 291, 292; Bndges v. Stephenson, 
10 111. ^pp. 369, 371; Railroad Co. v. Holbrook, ^2 111. 419, 422; 
Brîggs V. Sneghan, 45 Ind. 14, 24; l^ane v. Gilbert, 9 How. Prac. 
150, 152), the interposition of an answer which contains a gênerai 
déniai or a justification does not deprive the défendant of this right. 
A défendant in an action to recover unliquidated damages for a tort 
may generally introduce évidence in mitigation of damages, except 
in, actions for slandçr or libel, under a gênerai déniai in his answer ; 
and thére was no error in the admission of the defendant's évidence 
of irihchcence and good faith to mitigate the damages claimed by the 
governinent under the gênerai déniai and the justification pleaded in 
the answer of this défendant. U. S. v. Van Winkle, 51 C. C. A. 533, 
113 Fed. 903, 905; Booth v. Powers, 56 N. Y. 22, 33; Harter v. 
Crill, 33 Barb. 283, 285; Thompson v. Halbert (N. Y.) 16 N. E. 675; 
Gentry V. U. S., ici Fed. 51, 54, 41 C. C. A. 185, 188. 

Numerous errors are assigned to the rulings of the court admitting 
various items of the defendant's évidence, such as the application to 
purchase the timber. But thèse alleged errors are not separately 
argued, and hâve lost ail their materiality in view of the conclusions 
which hâve already be«i reached. Moreover, the only objection to 
thèse various items of évidence ; which has not been already consid- 
ere'd is that they did not tend to show the good faith of the défendant, 
and that objection is not tenable. Where the good faith or the in- 
tent of a party in a given transaction is open to investigation, con- 
sidérable latitude should be permitted in the introduction of évidence 
of the acts and sayings of the person whose intent is in question rela- 
tive to the transaction in issue. The application of the défendant to 
purchase other wood and timber upon land in this réservation con- 
tiguous to that frora which this was taken and the other items of évi- 
dence to wfaicb objection has been made ail tended to establish the 
purpose and ii^tent of the défendant in pursuinç the course of action 
which it aàopted and in taking the wood and tirnber hère in contro- 
yersy. There, was po material error in the rulings of the court in 
thé admission of this évidence; and, if there had been, it would not 
hâve been prejtidicial to the government, because the fact that the 
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trespass was not willful was conclusively established without this 
évidence. 

There is no substantial ground upon which this judgment can be 
reversed, and it is affirmed. 



CHICAGO, ST. P., M. & O. R. CO. ▼. ROSSOW, 

(Circuit Court of Appeals. Elghth Circuit July 7, 1902.) 

No. 1,661. 

1. Railboads— Injubt at Crossing— Conthibutory Négligence. 

A farmer, after unloading a load of grain at an elerator, drove directly 
to and upon a rallroad crossing 330 feet distant, yrith which he was 
well acquainted, where he was struek by a passlng train and killed. 
He wore a fur coat, with the collar turned up over his ears and extend- 
Ing forward beyond his face. The ground was frozen, and he drove the 
entire distance at a trot, without stopping or looliing In the direction 
from which the train was approaching. If he had loolied, he could hâve 
seen It, and if he had listened he could hâve heard it, in time to hâve 
Btopped before reaching the crossing. ffeW, such facts appearing by un- 
dlsputed testlmony, that he was guilty of contributory négligence as a 
matter of law, which precluded a re<;overy for his death, though the 
rallroad company may hâve also been négligent. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Pierce Butler (Thomas Wilson, on brief), for plaintiflf in error. 
F. D. Larrabee, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge. Rossow, as administrator, brought 
this action in the court below to recover damages from the railroad 
company for causing the death of William Rossow, at Wilder, state 
of Minnesota, on December 14, 1899. The acts of négligence are 
stated in the complaint filed herein as follows : ,, 

"That at sald village of "Wilder, durlng ail the tlme herein alleged, there 
was, and still Is, a public hlghway crossing the defendant's Une of rallway 
In said vlUage, and upon the 14th day of December, 1899, sald William 
Rossow was rldlng In a wagon drawn by a team of horses drlven by himself 
along and upon sald hlghway, and over and across defendant's sald Une of 
rallway where sald hlghway and said rallway Intersected In said village, 
and while sald William Rossow was In sald wagon upon sald hlghway and 
upon sald defendant's rallway track sald défendant through Its agents and 
servants, carelessly, wrongfuUy, negUgently, and unlawfully ran and propel- 
led one of Its trains of cars at a hlgh and dangerous rate of speed, and 
without the rlnglng of bell, or blowlng of whlstle, or the givlng of signal 
In any manner of the running of sald train, to, against, and upon sald team 
and wagon and said William Rossow; and thereby personal Injuries were 
Infllcted upon said William Rossow, from the efCects whereof he Immediately 
dled." 

The answer of the railroad company denied the acts of négligence 
alleged, and also alleged that the death of Rossow was caused by 
his own négligence or want of ordinary care. At the close of ail 
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the évidence counsel for tlje railroad company moved the court to 
direct tlie jury to returri a verdict in favor of the railroad company, 
for the reasons: (i) fhat the évidence failed to show any négli- 
gence on the part of the i-ailroad company; (2) that the évidence 
conclusively established that the négligence of WiUiam Rossow 
caused his death, or directly contributed thereto. This motion was 
overruled, and exception taken. The railroad company assigns this 
ruhng of the court as error. 

Section 6637, 2 Gen. St. Minn. 1894, reads as follows : 

"The person acting as englneer drawing a locomotive on any railway 
In this State, who fails to ring the hell, or sound the whistle upon said 
locomotive, or cause the same to be rang or sounded at least eighty rods 
from any place where such railway crosses a traveled road or street, of the 
same level, except In clties, or to continue the ringing such bell or sounding 
such whistle at Intervais, untll such locomotive and the train to which such 
locomotive Is attached, shall hâve completely crossed such road or street, is 
gullty of a mlsdemeanor." 

The trial court instructed the jury that at the time of the collision 
which resulted in the death of William Rossow the railway company 
had complied with the statute above quoted, so far as the sounding 
of the whistle was concerned, but submitted the issue as to whether 
or not the bell had been rung in accordance with the requirements of 
said statute. Upon this issue the jury found in favor of the défend- 
ant in error, and returned a gênerai verdict in accordance with said 
finding. The trial court also instructed the jury that there was no 
évidence to warrant them in finding that the railway company was 
running its train at a high or dangerous rate of speed. The follow- 
ing spécial question was, among others, submitted to the jury, and 
answered in the affirmative: "Was the whistle sounded when rea- 
sonably near, but more distant than a point eighty rods distant from 
the Crossing?" The trial court, upon the issue of contributory nég- 
ligence, chaïged the jury as follows : 

"The theory of the défendant Is that the deceased was gullty of négligence 
In approachlng that crosslng which caused or contributed to the collision; 
that when he drove ont of the west end of the elevator, and around to the 
crosslng, he drove his team ûpon a trot, with his wagon rattling over the 
frozen ground, wlthout attempting to observe, by the use of his slght or 
hearlng, whétljér a train was approaching or not; that he had pulled his fur 
collar ovrar bis ears In suôh a way that his hearlng would be dlminished. 
and dld DM: turn his head to observe what might come withln the range of 
his vision. 'XôtI hâve heard his acts and conduct descrlbed by the two wit- 
nesses who stood In the elevator door, and by other wltnesses called by 
défendant, tyhd, stood near the blacksmith shop and elsewhere. If from this 
évidence yoû are satlsfled thàt the deceased did in fact drive upon the cross- 
lng In such taani^er, on a trot, wlthout using his sensés to Inform himself as 
to virhether br not a train was approaching, then I charge upon that he 
was gullty of Contributory négligence, which will bar any recovery in this 
easè." 

As Rossow ,did just what is stated in the above excerpt from the 
charge, the court ought to hâve directed a verdict for the railway 
company upon that issue, as there was no dispute as to what Rossow 
did immediately prior to his death. The principles of law governing 



CHICAGO, ST. P., M. <fe O. E. CO. V. ROSSOW. 493 

this case are stated in the unaniraous opinion of this court in Pyle 
V. Clark, 25 C. C. A. 190, 79 P'ed. 746, as follovvs : 

"One whose négligence Is one of the proximate causes of hls injury cannot 
reeover damages of another, even though the négligence of the latter also 
contributed to it. The question in such a case is not whose négligence 
was the more proximate cause of the injury, but it is, did the négligence of 
the complainant direetly contribute to it? If it did, that négligence is fatal 
to his recovery, and the négligence of the défendant does not excuse it. 
Railway Co. v. Hoedling's Adin'r, 10 U. S. App. 422, 426, 3 0. O. A. 429, 
431, 53 Fed. 61, 63; Railway Co. v. Moseley, 12 U. S. App. 601, 604, 608, 
6 C. 0. A. 641, 643, 646, 57 Fedi 921, 923, 925; Reynolds v. Railway Co., 32 
TT. g. App. 577, 16 O. C. A. 435, 69 Fed. 808, 811; Motey v. Oranite Co., 
m V. s. App. 682. 20 O. C. A. 366, 74 Fed, 156; Schofield v. Railway Co., 
114 U. S. 615, 618, 5 Sup. Ct. 1125, 29 L. Ed. 224; Railroad Co. v. Houston, 
95 U. S. 697, 702, 24 L. Ed. 542; Hayden v. Railway Co., 124 Mo. 566, 573, 
28 S. W, 74; Wilcox v. Railroad Co., 39 N. Y. 358, 100 Am. Dec. 440. Every 
railroad is a menace of danger. It is the duty of every one who approaches 
it to look both ways, and to listen, before crossing Us tracli; and, when 
a diligent use of the sensés would bave avoided the injury, a failure to use 
them is, under ordinary circumstanees, conttibutory négligence, and should 
be so declared by the court. Where contributory négligence is established 
by the uneontroverted facts of the case, it is the duty of the trial court to 
instruct the jury that the plaintiff cannot reeover. See the cases cited supra, 
and Railroad Co. v. Whittle, 40 U. S. App. 23, 20 C. C. A. 196, 74 Fed. 296, 301; 
Donaldson V. Railway Co., 21 Minn. 293; Brown v. Railway Co., 22 Minn. 165; 
Smith V. Railway Co., 26 Minn. 419, 4 N. "W. 782; Lenix v. Railway Co., 76 Mo. 
86; Railroad Co. v. Dick, 91 Ky. 434, 15 S. W. 665; Aerlifetz v. Humphrevs, 145 
U. S. 418, 420, 12 Sup. Ct. 835, 36 L. Ed. 758; Powell v. Railway Co., 76 Mo. 80; 
Dlauhi V. Railway Co., 105 Mo. 645, 654, 658, 16 S. W. 281. But it is only where 
the undisputed facts are such that reasonable men can fairly draw but one 
conclusion from them that the question of négligence is considered one of 
law for the court Railway Co. v. Jarvl, 10 U. S. App. 439, 451, 3 C. C. A. 
433, 53 Fed. 66; Railway Co. v. Ives, 144 TJ. S. 408, 417, 12 Sup. Ct. 679, 
36 L. Ed. 485; Railroad Oo. v. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 
L. Ed. 213; Railroad Co. v. PoUard, 22 Wall. 341, 22 L. Ed. 277." 

This being the law, let us examine the undi.sputed facts. They 
appear in the record as foUows : William Rossow was a farmer, 32 
years et âge, living in the vicinity of the village of Wilder, state of 
Minnesota. He had lived there many years, and was acquainted 
with the railroad crossing described in the évidence. On December 
14, 1899, which was a bright, clear day, lie hauled to the elevator at 
Wilder, on the line of plaintifï in error's road, a load of flax. The 
railroad at Wilder extends nearly in an easterly and westerly direc- 
tion. In hauling the load of flax to the elevator, Rossow crossed 
the railroad from the south to the north. After Rossow had un- 
loaded his flax, and at about 2:30 p. m., he drove out of the elevator 
at its westerly end, over the unbroken and frozen ground, to the north 
and south highway over which he had come to the elevator, and, pro- 
ceeding along this highway with his team at a middling trot, collided 
with a regular passenger train running on schedule time going north 
on the plaintifï in error's road, and was killed. The distance from the 
west end of the driveway alongside of the elevator to the crossing, 
measured along the route which Rossow traveled, was 330 feet. 
Rossow had an ordinary farm wagon, and sat thereon upon a spring 
seat near the forward end of the wagon box. He had a fur coat on. 
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with tîie c'ôlla'r tWned up ovet tiis fears as high as the top of his head, 
and extending forward beyond his face. He wore a cap. While 
Rossow appjtJalclied the crossîng on his return from the elevator his 
team trâvéledat Ç'ubstantially a,tiniform rate of speed of seven miles 
per hour. ï^ronithe time Rds^ow left the elevator uiitil the col- 
lision he neither stopped, looVed, nor listened. l^he engine and 
train were visible for a time sdfHcient to hâve enabled him to stop or 
turn his horses if he had seeil them. The engine whistled about 90 
rods beforç it came tq the crossiîlg, and the rumble and roar of the 
train, Gould hâve been heard if he had listened. Nine witnesses were 
at différent' places around this crossing when the collision occurred. 
No one of. th,em wâs so near the crossing that the duty of exercising 
care to hear ând see the train w^ imposéd upon him, yet every one 
of thèse nine witnesses was awàfe o^ the approach of the train before 
it reached the crosSing. Every one of thèse nine witnesses received 
this knowlèdge in amplte time to stop and turn the horses he was 
drîving if he had been in Rossow's place. Every one of them heard 
the roar i, and rumble oi the train in time to hâve avoided the col- 
lision. Many of them heard the whistle; many heard the bell ring. 
The two witfiesses whô were most disadvantageously situated — 
Malchow att(i Swanson, who were on the east side of the elevator, 
so that the train came from past the elevator behind them— heard the 
bell ring, heard the roar of the train, knew of its approach, and 
called to Roâsow in time to hâve enabled him to keep off the railroad 
track if he had been listening. The jfact that ail witnesses who ob- 
served Rossow from the time he left the elevator till his team was 
struck by the engine saw him do nothing but trot his team down to 
and upon thé railroad track, taken in connection with the f act that 
every other person about the crossing learned of the approach of the 
train in time to hâve avoided the collision, is conclusive either that 
Rossow did not look or listen, or that, ïf he did, he utterly ignored 
what he saw or heard. This state of the évidence also proves that, 
if Rossow had exercised the care which those who were not ap- 
proaching t^iç railroad track did exercise, — the mère care inspired 
by idle curiûi^ity, — he would not hâve been injured. Greater care 
was requireà of hirn. The railroad itself was a notice of danger. It 
was his duty to stop if he could nOt see or hear. It was his duty 
to put himsélf in a position where he could clearly see and hear, and 
thus be assiired that there was no approaching train. He did not 
stop. He coyered his sars with the collar of the fur coat, so that he 
could not heàr. Hè did not look,— for, if he had looked, he would 
hâve seen,— but drove blindly, carelessly, upon the train. The evi- 
,dence in regard to the Shyjng of the off horse has been considered, 
and we are .junable to find àny évidence that this fact in any way 
caused the collision. It was but natural that a horse which was be- 
ing driven upon a locomotive engine should make some effort to get 
away from it. There is hô évidetiçç that the team was not at ail 
times under the perfect .çpi^trol ôf Rôssow. It is suggested, in oppo- 
sition to thçvieyifs herèin.eitjpréssed, tnàt the court ignores the fact 
that the railroad company was alSb négligent in not ringing the bell 
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as required by the statute. This suggestion is without force. The 
question is, as hereinbefore stated, did the négligence of Rossow di- 
rectly contribute to his death? If it did, défendant in error cannot 
recover, even though plaintifï in error was also négligent. To say 
that contributory négligence cannot be invoked to defeat a rejcovery 
only in cases where the défendant is not négligent, would eliminate 
the défense of contributory negHgence from ail cases, for, if there 
is no négligence on the part of the défendant, then there can be no 
recovery in any event. The facts, as disclosed by the évidence in this 
case, bring it clearly within the rule announced in the cases herein- 
before cited, and also the récent case of Railroad Co. v. Freeman, 174 
U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014. 

For refusing to direct a verdict for the plaintiff in error upon the 
second ground of the motion made by it, the judgment below must 
be reversed, and a new trial ordered. 
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THOMSON-HOUSTON ELECTRIC Ca v. SAME. 

(Circuit Court of Appeals, Second Circuit May 29, 1902.) 

Nos. 135. 136. 

1. Patents— Invention— Electricai, Converters. 

The Westlnghouse patent, No. 366,362, clalm 4, whlch covers an elec- 
trlc converter eonstrueted wlth open spaces In its core, and an Inclos- 
lûg case containlng oll or paraffln, adapted to clrculate through such 
spaces and abotit the Converter, for the purpose of coollng the same, 
discloses Invention, was not antldpated, and Is valid. 

2. Same— Anticipatiok 

The Thomson patent. No. 508,654, for a devlce for coollng electrlc 
transf ormers, whlch are surrounded by oll or Uke insulatlng fluld, by 
passing a pipe containlng runnlng water through the case inclosing the 
transformer and such fluld, Is vold for lack of novelty In vIew of the 
prior art, and especlally of the Pyke & Bamett Brltish patent of 1890. 

Appeals from the Circuit Court of the United States for the West- 
ern District of New York. 

In Equity. Suits for infringement of letters patent No. 366,362, 
issued July 12, 1887, to George Westlnghouse, Jr., and No. 508,654, 
issued to Elihu Thomson November 14, 1893, both for cooUng trans- 
formers. On appeals from decrees for complainants. 

For opinion below, see 112 Fed. 417. 

A. C. Fowler, for appellant. 
Thos. B. Kerr, for appellees. 

Before WALLACE. LACOMBE, and TOWNSEND. Circuit 
Judges. 

TOWNSEND, Circuit Judge. The spécification of the Westlng- 
house patent in suit states its subject-matter as follows: 

"The Invention relates to the construction of a class of apparatus em- 
ployed for transformlng alternatlng or Intermittent electrlc currents of any 
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r^ulred character Into currents dlfferlng therefrom ta certain charaeteris- 
tics. Sùdli apparatus are usually terraed Induction colis' or 'converters.' " 

Tfais apfar^tus comprises a core of «oft iron wound with two coils 
of insulated copper wirej— the one a primary coil, which receives and 
transmits fthe magnetic current ; the other, a secondary coil, which 
transforms rthe pressure, and quantity of the curreat according to the 
purpose for which it js requirâl. The type of transformer hère under 
considération is known as the "step-down transformer." A current 
of high pressure and small volume transmitted from a distance may, 
by its use,'Be transformed to a current of low pressure and large 
volume, and then adapted for ordinary household uses. The object 
of the Westinghouse improvement is stated by the patentée as fol- 
lovvs: I * 

"The object of thls invention Is to provide a simple and efficient converter, 
which wUl not become overheated -when employed for a long time In trans- 
formlng currents of hlgh electro-motive force, and whlch wlll be thoroughly 
ventllated." 

The patentée pririiarily proposed to obviate the serious objection 
of loss of energy by pverheating involved in such transformation by 
separating thé plates of the core and the primary and secondary coils 
from each othér, so as to permit of ventilation. This construction 
adapted for ventilating purposes.is covered by the other claims not 
in suit, and is not involved herein. The particular construction which 
if the subject of the fourth claim,— -the only one involved herein,— is 
siigifested àà: fôllôws : 

"It may We preferred In some Instances to surround the converter with 
eome oil or ^^raffln or other stltable materlal, whlch wlU assist in pre- 
servlng Insulatlon, and wlH not be Injured by heatlng. Thls materlal, when 
In a Uquld form, circulâtes through the tubes and the intervenlng spaces 
of the colis and plates, and préserves the Insulatlon, excludes the molsture, 
and cools the Converter. The entlre converter may be sealed Into an Inclos- 
Ing case, H, which may or may not contaln a nonconductlng fluld or a 
«as.'v ,.:.■:;■ 

Said claim is as foUows : 

"(4) The coinblnàtlon, substantlally tts descrlbed, of an electrlc converter 
constructed with open spaces in its core, an incloslng case, and a noncon- 
(Jucting flnid or gas in said case, adapted to clrculate through said spaces 
and about, the» converter." 

Complainaiit côÉteûds that this claim covers a transformer whose 
surfaces are co<ded by means of oil circulating through said open 
spaces in said core and confinée in said inclosing case. The first ob- 
jection raised to this contention is estoppel by reason of proceedings 
in the patent office. There the patentée, ît is trjie, erased a claim 
for ,3;- confinât jen of a conyerter and, inclosing air-tight case, and a 
nuidthefeih, which was idëntical with the claim in another pending ap- 
plication, and modified his claims for ventilating spaces between the 
ççj|e.a,Hd t,h.ç, caJls. But the claim herç ,in suit was filed with his orig- 
inal àpplicâtjori,_ànd it was nevèr canteled or modified. That other 
combiijations driginally claimed by him were old appears from the 
prior, àh. , Converters having open spaces in the core to avoid beat- 
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ing were old. In the Hindley & Buffham patent of 1882 (No. 266,- 
290), for a generator, is disclosed the arrangement of wires "whereby 
openings or spaces are provided for the free circulation of air," in 
order "to overcome in a great degree the génération of heat"; and 
the patentées describe the winding of the coils "in separate groups, 
se that air can freely circulate through them." And in this pat- 
entee's earlier patent, No. 342,553 of 1886, he stated that its object 
was to "construct the converter in such manner that there shall be 
but little loss of energy through heating the iron," and described a 
core composed of thin plates "separated from each other by inter- 
vening washers or plates of nonmagnetic material, — such as vulcan- 
ized fiber, — and an air space may be left, if désirable, between each 
two plates." The use of oil or other nonconducting fluid to reduce 
the conductivity of the wire coils of a dynamo when driven at a high 
speed and thus reduce the heat is described in the Millar patent, No. 
270,457. of 1883. 

Defendant's counsel chiefly rely on the Stanley patent. No. 349,612 
of 1886, for an induction coil, in which, they say, they "hâve the iden- 
tical combination of the fourth claim of Ihe Westinghouse patent." 
This patent is for a converter. The plates of the core are so stamped 
as to form interior and exterior teeth. Of the plates the spécifica- 
tion says: 

"They are placed upon each other, the positions of the teeth coinciding; 
but they are insulated or separated from each other by paper, cloth, as- 
bestus, oil silli, air, or other well-known insulating material, and they are 
flrmly bolted or otherwlse secured together." 

The spécification further says : 

"The coU is préféra bly protected by being placed wlthin a sultable case 
consistlng of a base, F, to which there Is secured a removable cover, F'. 
In the cover there are preferably formed perforations, f,f." 

Althougb the dravs^ings do not shovir open spaces in the core, and 
defendairt's expert assumes that there are no such spaces, yet it ap- 
pears from the foregoing description that the patentée conceived 
the idea of a séparation of the plates either so as to admit air or to 
provide for the insertion of some fabric for purposes of insulation. 
The description and drawings of the Stanley patent show a base plate 
and perforated cover adapted to ventilate the converter and to pro- 
tect it from physical injury. We hâve, then, in the prior art every 
élément of the combination claimed, and a physical combination of 
the same éléments, except that the séparations in Stanley are not 
adapted to, and the construction of the inclosing case is prohibitive 
of, the purposes of the claim in suit. This claim covers such an in- 
closing case as will confine the nonconducting fluid, and such open 
spaces in the core as will permit the circulation of the liquid through 
them. Westinghouse, then, was the first to patent such an air-tight, 
closed converter. Does the combination covered by the claim in suit 
show patentable invention? If the idea of ventilation be rejected, 
and the patent be confined to the statement of and claim for the 
inclosed construction, it embodies at least a combination radically 
117 F.— 32 
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modifiedlrom, those of the prîor art, in order to adapt ît to a n»vel 
puipose.,; The primitive telegraph côils of the Brdoks patent of 1878 
were iiïiiné?Sed in oil "to protect t^em from the influence of the 
damp atèybsphere"; and the Miller dynamo, without open spaces in 
its cote, hâd its coils suspended in a tank of oil. But the construc- 
tion of |hèse devices excluded the novel idea of oil which would 
"circulaté through the tubes and intervening spaces of the coils and 
plates." And while the assumed or suggested séparations between 
the plates of the Stanley patent would be sufïicient for însulation only, 
and not foi' cif culation, its inclosing case is not sealed so as to con- 
taih thé circtilating oil, and the lise of oil is not suggested. In thèse 
circumstàncës, the patentée seems to be entitled to claim the means 
by which the external and internai surfaces of the heat-producing 
parts of a converter were cooled by such an arrangement and sépara- 
tion qf parts as would permit the circulation about them of oil, and 
the means for the rétention of said oil within and about said surfaces, 
whereby the beat from the oil radiated to the surrounding air. If 
there is any doubt upon the question of patentability, the practical 
and commercial results of this improvement must résolve such doubt 
in its favof. 

It ap^éars that in the early hîstory of the art only small converters 
were uséd, and the beat generated in them was dissipated by radia- 
tion into the surrounding air. But when the art began to call for con- 
verters exceeding 10 kilowatts in capacity, it was found, as stated 
by the, expert for complainant, "that the capacity of the transformer 
increasèd aS the cube of the linéar dimensions, and the beat, if the 
amount of loss was held stationary, would increase in like proportion, 
while the radiating surface would increase only as the square of the 
linear dimensions." Further difgc;^ilties were encountered, resulting 
from the inequality of the conductivity of iron and copper. The te&- 
timony herein shows that thèse difïiculties were so serious that for 
some time it was feared that the practical limit of such transformers 
had been reâchëd; that experiments were made by grouping, by the 
use of lower current densities, by filling the cases with oil, and by 
subdividîrig the iron and copper parts of the converters by large ducts, 
and using forced drafts. It Was only when, as the resuit of thèse 
experiments, it was fdund that the oil would circulaté through the 
ducts that ànV practical progress was made. Theh, as complainant's 
expert says, the problenl of making large units became greatly sim- 
plified. It became only hecessary to so subdivide the coils and iron 
so as to expose a unifortn surface as compared with the losses in 
the transformer in ail sizes, and tb provide a case having sufficient 
external surface to enable the Oil agaih to give up its beat to the sur- 
rounding air, to make transformers of any desired capacity." The 
practical resuît of the invention in stlit, as testified to by complain- 
ant's experts,, was to so increase the capacity of converters that, while 
a dry converter, cooled b|jf the natural circulation of air, is limited to 
10 kilowatts, the oil-insulated converters of the patent in suit are com- 
mercially serviceable up to 500 kilowatts. 

The évidence of increased utilJty and résultant cominercial success is 
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developed and forcibly argued in support of the Thomson patent. It 
is contended that by the use of the improvement therein claimed con- 
verters with a capacity of about 2,000 kilowatts hâve been constructed, 
and the Hmit has not yet been reached. The Thomson patent is for 
cooHng transformers, designed "to préserve the transformer compara- 
tively cool by exposing oil or other insulating fluid in which the trans- 
former is immersed to some spécial artificial cooling médium which 
may be passed through the oil, or through which the oil may be circu- 
lated." 

The means by which this object is accomplished, as shown by Fig. 
I of the drawings, comprises the external pipe, P, and P', fîUed with 
oil, and se connected with the transformer chamber, which is also 
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filled wîth oil, as to permit of continuous circulation. The patentée 

says : 

"A pipe, W, whlch may be part of a clty water System, contains the cool- 
Ing iBedlum, and the pipe, P, is expanded Into a casing surrounding it as 
shoTçii. In aetual practice It would be better to arrange the eylinder, D, 
at a -higler level than is illustra ted, — say around the pipe, P, — so that the 
oil or oÉier fluld cooled lu the eylinder may fall therefrom through the 
pipe P', beltig replaced by heated oil coming through pipe P." 

In Fig. 2 the water pipe is shown within the chamber. The claims 
are as f ollows : , 

"(1): TJie combination of a réceptacle or chamber containing one or more 
transformera surrounded , by oil or lil^e Insulating fluld, with a cooling 
mediùin circulating In a pipe passing through a greater or less portion of 
the fluld, as set forth. (2) The combination, wlth a réceptacle containing 
one or more transformer^ surrounded by an Insulating fluid, of a pipe pass- 
ing through said chamber and fluid, and means for causing a cooling mé- 
dium to flow through said pipe, substantially as described." 

The contention of counsel for complainant is that : 

"Thomson combined, for tlie flrst time in the history of the electrical art: 
(a) An inclosing réceptacle, containing (b) an electrical device liable to de- 
struction from Its own beat; and also (c) an Insulating- (moisture repelling) 
fluid carrier of the beat from the surface of the device to (d) a pipe passing 
through and presenting to the fluld carrier a heat-absorbing surface lîept 
cool by (e) a refrlgerating médium flowing In the pipe under pressure from 
an outside source." 

That is, Thomson was the first to cool the oil in the Westinghouse 
converter by exposing it to a pipe of running water. That he was 
not the first to éhow how to acconiplish this resuit is shown by the 
Pyke &. Barnett British patent of 1890, on which ail the claims of 
his original application were rejected. Thèse patentées say: 

"It is obvlouB that the extemal substances into which the heat is finally 
dissipated may be air, water, çtc, and that the cooling vesâel may be in- 
ternai or external to the apparatus container." 

Claim 5 is as f ollows? 

"(5) In an electrlc coil or indùctional apparatus cooled by means of a 
circulating fluid insulator, the extension of the container surface by means 
of corrugations, projections, or a coupled yessel for the purpose of cooling 
the circulating insulator." 

Counsel for complainant is fdrced to admit that the différence be- 
tween the two structures is that Thomson has limited himself to a 
pipe. This he was obliged ,to do in order to secure his patent. Coun- 
sel for complainant says: 

"The said pipe characterizes the physlcal différence between the Thom- 
son improvement and the Pyke & Barnett, while its function is wholly lack- 
ing In the Pyke & Barnett." 

The functional différence relates to other objects sought to be ac- 
complished by Pyke & Barnett. In the discussion of this construc- 
tion counsel and experts for complaînants are forced to rely on the 
l'^iomson pipe and the commercial results of the Thomson improve- 
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ment. The argument that the Pyke & Barnett patent does not show 
that the water circulâtes either inside or outside the case is met by 
the drawings, which show, and the statement in the spécification which 
describes, "a pair of flexible pipes which connect the vessel, F, with 
the cooler, H, both at the top and the bottom, in order to establish 
a continuous circulation of the insulating hquid." In view of this 
patent, and of the judicial notice taken by the courts of matters of 
common knowledge, and illustrated in cooling apparatus in Brown v. 
Piper, 91 U. S. 37, 23 L. Ed. 200, and in Solvay Process Co. v. 
Michigan Alkali Co., 33 C. C. A. 285, 90 Fed. 818, it is difficult to see 
how any claim of novelty in this patent can be sustained. An at- 
tempt has been made to show that "the introduction of water into 
the converter was an idea whoUy inconsistent with the teachings and 
practice of the art." In support of this contention one of the experts 
for complainant testifies as follows : 

"Moisture was, at the date of the Westlnghouse patent in suit, recognized 
as the deadliest enemy of the operator of electric light and power apparatus; 
not only because of the fact that It constantly tended to render that ap- 
paratus unreliable, but because it assisted in sctting up leakages and arcs 
which were usually destructive, and often deadly." 

But it does not appear that any such objection would exist when 
the moisture is confined in a "cooling vessel," as in Pyke & Barnett. 
The patentée makes no référence to the existence of any such danger 
or difficulty, or to any object of his invention, except "to provide an 
artificial cooling médium." The improvement is manifestly within 
the knowledge and scope of the gênerai field of the arts. It is at 
most merely the use of an old device for a new and analogous pur- 
pose, vvithout the necessity of any adaptation in order to discharge 
the old function in the new device. Its (5onfessed commercial suc- 
cess, therefore, cannot be accepted as évidence of invention. 

The decree is affirraed as to patent No. 366,362, and reversed as to 
patent No. 508,654. 
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SATJNDEES V. HANKUM et al 

(Circuit Court, D. Massachusetts. July 18, 1902.) 

No. 1,502. 

l. PaTBSTS— NOTELTY— BeD Fhamb. 

The Burton patent, Nfl. 366,566, for a sprlng bed frame, clalm 2, cover- 
ing "a toétalHc bed frame havlng its ends upturned, and also cur\'ed or 
arched outward, as descrlbed," constmed In connection with the spécifi- 
cation, does not Include as one of its éléments the making of the end 
rails elastic or résilient, nor disclose any new feature, and Is void for 
lack of patentable novelty. 

In Equîty. Suit for infringement of letters patent No. 366,566, 
grantedto Burton, July 12, 1887, for a metallic spring bed frame. On 
final hearing. 

Causten Browne and Alex. P. Browne, for complainant. 
Miltoni E. Robinson, for défendants. 

COLT, Circuit Judge. This suit relates to the Burton patent, No. 
366,566, d'ated July 12, 1887, for improvements in metallic spring bed 
frames. The défendants are charged with infringement of the second 
claim, whjiçh reads as foUows : "A metallic bed frame, having its ends 
upturned ând also curved or arched outward, as described." 

Ail th€ éléments of this claim are found in the prior art, — metallic 
bed frames, upturned ends, and outwardly curved ends. If there is 
any patentable novelty in the claim, it must be by reason of some novel 
feature set forth in the spécification. The complainant contends that 
the spécification does disolose a new and important improvement not 
found in any prior patents, namely, an "outwardly bowed elastic or 
résilient end rail which both supports the fabric [bed bottom] and 
automatically takes up the slack." It is upon this feature of the pat- 
ent the complainant relies to meet the défense of noninvention and 
anticipation; and it is not seriously questioned, if this feature is not 
disclosed in the patent, that claim 2 must be held void for want of 
patentable novelty. 

We are met, then, at the threshold of this case with the important 
question of the proper interprétation of the Burton patent. The 
spécification is short, and, in my opinion, its meaning is clear and un- 
mistakable. The patentée says : 

"The objects in part of my invention are not only to provide a very strong 
métal frame for holding and supporting the fabric or spriugs which con- 
stitute the bed bottom, but one in which such fabric or springs shall be 
ralsed above the sides of the frame. Other advantages of my new construc- 
tion will hereinafter more fully appear." 

So far, at least, the language of the spécification is plain. "The ob- 
jects in part of the invention" are, a strong métal frame, and one in 
which the bed bottom is raised above the sides of the frame. After 
référence to the five figures of the drawings, the spécification proceeds : 

"Usually métal bed frames are ail In the same plane from end to end, such 
frames not being, as in my invention, in a plane materially below that of the 
ends of the frame." 
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This is another référence to one of the objects of the invention al- 
ready mentioned. 

"In my improvement [the patentée continues] the frame A, which Is prefer- 
ably cylindrical and solid, or tubular in cross-section, though It may be made 
of bars of any other desired form in its cross-section, — such, for instance, as 
shown in Pig. 4, — may be in one or more connected pièces; but for greater 
strength and durability I prêter it in one pièce, bent substantially to the 
shape shown in Fig. 1, the extremities belng united by coupling-nuts or weld- 
ing, or in any preferred way. The ends, b, of this frame are then tumed 
upward, as shown at e in Fig. 2, the objeet of thèse upturned ends belng to 
raise the fabric, saclîing, springs, or other material composing the bed bottoin 
above or away from the sides, d, and this bed bottom being attached, as de- 
sired, to the ends and sides of the frame, or to the ends, b, only, such ends 
and the sides, if desired, being provided wlth holes, e, or équivalent means — 
such as hooks, buttons, or Imobs — for attaching the bottom to the frame. 
This feature of raised ends leaves the spaee beneath the slde edges of the 
bed bottom clear and free, offerlng no obstacle to the proper play of the bot- 
tom or to getting in or out of the bed." 

Having thus stated the advantages of the raised or upturned ends, 
the patentée proceeds to describe the advantages of having the ends 
curved or arched; and it is in this part of the spécification the com- 
plainant finds disclosed and described an outwardly curved resihent end 
rail, which automatically takes up the slack : 

"Each of thèse upturned ends has also an outward curve or arch, as seen 
at f, and which not only afCords great strength to resist the lengthwise strain 
of the bed bottom, caused by the weight of the person or persons lying 
thereon, but tbey perform another duty, that of preventlng the ends from 
belng puUed and bent inward." 

End rails are either curved or straight, and what the patentée hère 
evidently means is that straight end rails are weak, and their ends liable 
to be puUed and bent inward, and that, by making them with an out- 
ward curve or arch, not only is strength added, but any pull or bend 
inward is prevented. There is no hint, suggestion, or intimation of 
any spring or résilient action in the end rails for automatically taking 
up the slack or for any other purpose. The spécification proceeds : 

"Furthermore, by reason of the described form given to the ends, when 
the end pressure or lengthwise strain is very great the tendency is to spread 
the sides somewhat farther apart, and when the fabric or bottom is fastened 
or moored to thèse sides they are held solid and flrmly, and their further 
séparation prevented, thus making It Impossible for the ends to pass the 
'center' and bend inward. This enables me to use much lighter material 
In the construction of the frame than would otherwise be necessary, and at 
the same time giving great strength." 

This paragraph refers to the advantages which resuit from mooring 
the bed bottom to the sides of the f^ame. When the end pressure or 
lengthwise strain is the greatest, there is a tendency, by reason of the 
form given the ends, to spread the sides further apart, but by fastening 
the sides to the bottom ifl the mannér previously described in the 
spécification the sides are held firm and solid; the eflfect of this also 
being to hold the ends firm, and thus render it impossible for them to 
"pass the 'center' and bend inward." 

Whatever merit there may be (a point I do not décide) in a metallic 
spring bed frame having outwardly curved résilient end rails for 
automatically taking up the slack, I am unable to find any such concep- 
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tibn br dîsclosure either described or suggested in the Burton patent, 
or any language from which it can be reasonably inferred that the 
patetitee ever had any such conception, mtich less intended his patent 
t^ iflçlude this feature of novelty. From a very careful study of the in- 
struilient, I çannot resist the conclusion that the purpose of the out- 
v/ardïy curved arch was strength and inflexibiHty, and not resihence. 
It was the unyielding résistance of the arch, and not any springing or 
rebownding résistance, which the patentée plainly had in mind. 
ilijvthe spring bed frame art, any spring or resiliency in the end rails 
seems to hâve been regarded as a defect to be guarded against ; and, 
if Burton discovered that this feature was an advantage of such im- 
portance that he wished to cover it by a patent, it is incredible that he 
should not hâve referred to it specifically in the spécification and claims. 
If such were the fact, the discovery of this new and important feature 
would not hâve been left to the ingenious interprétation of the spécifi- 
cation by the complainant. 

As thè court cannot accept the complainant's construction of the 
Burton patent, it follows that claim 2 must be held void for want of 
patentable npVelty. 

Bill to bè dismissed, with costs. 



BLOAN FILTBR CO. V. EL PASO REDUCTION 00. 

(Circuit Court, D. Colorado. July 10, 1902.) 

No. 3,748. 

1. Paténts^Suit for Infrinqement — Right op Otheb Usées to Inspect 
RBC6iiD. 

A-user of machines clalméd to Infringe a patent bas such an Interest 
In thj8,Bui)ject-matter of a suit between other parties in -which the validlty 
of suctx patent Is In Issue as entltles hlm, on proper application, to in- 
speet àtia to hâve a copy of the record In such suit, Including the évidence 
on fllè; and the parties wlU not be permltted by a'colluslve stipulation, 
made on a settlement and dlsmlssal of the suit, to wlthdraw the évidence 
from the record for the purpose of defeating such rlght of inspection. 

In Equity. Suit fpr infringement of patent. On motion for dis- 
missal by stipulation and for leave to withdraw évidence from record. 

C. !&it. ISliss and Edwfàrd Kent, for complainants. 
W. L. Hartman, for respondents. 
Thornas, Bryant & Lee, for petitioner., 

HAIvIyÈTT, pistrict Judge. This suit was brought May 3, 1898, 
to restraih infringement of patent No. 5$7.874, fç>r an improvement in 
barrel filtérs. The cause was ripe for néaring in April last, when thè 
parties filëd îd the cause a stipulation for dismissing it, which con- 
tained, airipiig: other provisions, the foUo-vving: 

"(3) That thé testimony and exhibits taken and on file in the office 
of the clerk;Of this court may be Withdrâwn frorii the files and record 
by the cdiiiplaihànt." 

If i. À'eee^s to public records, see note to Bell v. Trust Co., 49 C. 0. A. 210. 
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At or before the filing of the stipulation the Portland Gold Mining 
Company, through its soliciter, applied to a judge of the court for a 
copy of the testimony taken in the cause, and ail considération of the 
stipulation was postponed to the May term, then approaching, in or- 
der to give an opportunity for full hearing of the subject. May I3th 
last the Portland Company filed a pétition of some length, in which it 
asks for a copy of the testimony. The pétition can be briefly stated as 
foUows : Petitioner owns and opérâtes mines in Cripple Creek mining 
district, and it has become expédient and necessary to erect a mill for 
treating the ores obtained from its mines by the "process of chlorina- 
tion." Construction of the mill was begun in the year 1901, and it 
would be completed in June, 1902, and would hâve a capacity of 300 
tons of ore per day. Twelve barrel fîlters of specified dimensions 
would be put in the mill, and they are of the class described in the bill 
of complaint in this cause, and in the patent No. 587,874, which com- 
plainant claims to own. 

The issues raised in the cause relate to the novelty of the invention 
and the validity of the patent. When this suit was begun, and at the 
time of taking testimony therein, "a considérable number of firms and 
corporations" were engaged in treating ores "by the said process of 
chlorination, and also by the use of cyanides," and there was a good 
market for low-grade gold-bearing ores in the Cripple Creek district. 
The persons, firms, and corporations so engaged in reducing ores hâve 
formed an organization called the United States Réduction & Re- 
fîning Company, with the purpose to create a monopoly and control 
the price of ores in Cripple Creek district. Petitioner will be com- 
pelled to sell its ores for such price as the United States Réduction 
& Refîning Company may be willing to pay, if hindered or prevented 
from building its mill. A large volume of testimony for and against 
the patent has been taken in the suit, and is or ought to be now on file 
in the cause. The parties mentioned in the pétition, including the 
parties to this suit, hâve combined and confederated — 

"To seeure the settlement and dismissal of this suit, and the -withdrawal 
and the suppression of the testimony against the said patent, to the end that 
when your petitioner is ready to operate its said mill they may apply to this 
honorable court and other courts to en.1oin your petitioner from the use of 
the said alleged patent, to sue it for alleged damages for infringement, etc., 
and thereby embarrass, interfère with, and, if possible, whoUy prevent, the 
opération of its said mill, compelling it to send its product of low-grade ore 
to the said réduction company, and maklng its investment in and for saM. 
mill a profitless expense, if not an entire loss, to your petitioner and its 
stockholders. 

"(14) That, pursuant to said purpose and intention of the said parties 
hereinbefore mentioned, they did, after the filing of said report, in so far 
far as your petitioner is informed and believes, seeure, by purchase or other- 
wise, the capital stocii of the said Sloan Pilter Company, and made a settle- 
ment or adjustment of said controversy of some sort, the détails whereof are 
to your petitioner unlinown, whereby the papers in said cause are to be 
withdrawn, together with the master's report of the testimony aforesaid. 

"(15) That in fnrtherance of the said plan, purpose, and intention of the 
parties aforesaid they, the said MacNeill, Penrose, Tutt, Hawkins, and Hart- 
man, did, within the past two weeks, organize a certain corporation under 
the laws of the state of Colorado, with themselves as incorporators, and called 
the Chlorination & Patents Company, the alleged purpose whereof is to deai 
in and operate patented processes for the treatment of ores by chlorination. 
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etc.; àéd thàt tihe saM compaûy so oriraiiiizëd, as your pétitions Is Informed 
abd iJtelIèVMii aiid conslstlng of fhe perdons Hforesald, is now the reputed and 
allegèd owner of the sald pretended Sloan filter, and ail patents of said 
Sloan relating thereto, the validity of which dépends largely upon the sup- 
pression of the testimony herètofore given In tliis cause of the said MacNelll, 
J. D. HawkinS, and others, glren in behalf of the défendant aboyé named 
«nder thè examlnatlon of the said Hartman, and against the yalldity of the 
said patent. 

"(16) Your iPetltioner further allèges that the said Chlorlnatlon & Patenta 
Company, sb called, Is a pretext only, and was created and ôfganlzed for the 
sole purpose, as your petltioner belleves, of being used as a médium for the 
said Unltèd States Réduction & Reflning Ctompany, to secure the eontrol of 
patented. processes, and particularly of the said Bloan fllter procçss, that It 
might be, qtflized to endanger or destroy the mill of your petltioner, and to 
crush opposition, and discourage and preveht the building or érection of 
othef miflà colnlng into compétition wlth Its monopoly, notwithstanding the 
fact that tiiftny of the miUs now belong to sald United States Réduction & 
Refinlng Oômpany, but formerly operated as indçpendent eoncerns, used said 
flltrating process from time to time, and for a long tlme prior to the organlza- 
tlon of thç TJnlted States Company, without interférence, hindrance, or pro- 
test from ariy sotirce." 

May lijth last complainant filed a motion to dismiss and strike off 
the pétition upon 13 grounds, which need not be recited at length. 
'nThe most plausible reasbns 'àssigned are that the Portland Company is 
a stranger to the suit, and the testimony taken in the cause belongs to 
and is entirelyunder the eontrol of the parties. Of course, the mo- 
tion, like a demurrer, admits the facts àlleged in the pétition to show 
the interest of the Portland Company in the subject-matter of the 
suit. Sô tthderstood, the interest of the Portland Company in the re- 
suit of thè' suit and the testiniony taken therein is fully shown. A ma- 
chine in gieneral use in the art of treating ores is said to be the subject 
of a patent from the goverriment, and the validity of that patent is de- 
nied. No argument is needed to show that every one engaged in the 
business is interested in a controversy of that kind. 

Another considération seemis to support the petitioner's position. 
In administering patent law, courts constantly refuse to re-examine 
questions which hâve been fully and fairly investigated in other suits. 
A patent right once established upon full inquiry is thereafter impreg- 
nable to thè ass^^ults of others who claim in the same way and to the 
same extetit as tjie défendant in the first suit aiïecting such right. 
Under this rule ail persons using a device are in some sensé parties to 
a suit in whic^ the validity of such device may be challenged or denied. 
If strangers to the suit can be in any manner or to any extent bound 
by the resuit, thçy ought, to be at liberty to inquire how the contro- 
versy is carried on. At the bar it was said that this pétition is without 
précèdent. This may be true in respect to the circumstances of this 
case, but the matter of inspecting and taking copies of public records 
is as old in the law as the records are old. In English law, tenants of 
a manor could always inspect the court rolls and books of the manor 
in order to ascertain their titles. Rex v. Shelley, 3 Term R. 141. So, 
aiso, where the authority of a mayor was in question, citizens could 
inspect the books and papers of the borough in order to détermine the 
fact. Rex v. Babb, 3 Term R. 579. Thèse cases and others support 
the common-law rule that a party may hâve inspection of any docu- 
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ment or paper în wliich he may be interested. i Whart. Ev. par. 745. 
In American reports cases may be found to the same effect. Ferry v. 
Williams, 41 N. J. Law, 333, 32 Am. Rep. 219. A fédéral statute 
{Rev. St. § 828) on this subject seems to be applicable only to the judg- 
ments and decrees of fédéral courts. In re Chambers (C. C.) 44 Fed. 
786; Trust Co. V. Bell (C. C.) 87 Fed. 19. Similar statutes are found 
in some of the states. State v. Rachac, 37 Minn. 372, 35 N. W. 7; 
Hanson v. Eichstaedt, 69 Wis. 538, 35 N. W. 30; Lum v. McCarty, 39 
N. J. Law, 287 ; Newton v. Fisher, 98 N. C. 20, 3 S. E. 822. No stat- 
ute is required, however, to support the petitioner's application. He 
is fairly within the common-law rule as one who has an interest in the 
subject, and therefore a right to inspect public documents affecting his 
interest. The petitioner is not an intermeddler in other people's af- 
fairs, nor is its application against public policy, as was the case in 
Re Caswell (R. I.) 29 Atl. 259, 27 L. R. A. 82, 49 Am. St. Rep. 814. 
The petitioner seeks only to protect itself in respect to the matter in 
controversy in this cause, and for that purpose it may rightfully in- 
voke the aid of the law to obtain a copy of the testimony and docu- 
ments on file. 

The stipulation to dismiss will be recognized, but the application of 
complainant to withdraw from the files the testimony taken in the case 
is denied. 



In re STAUNTON. 
(District Court, E. B. Pennsylvania. October 11, 1902.) 

No. 1,119. 

1. Banketiptct— Exemptions. 

Exemptions in bankruptcy can only be allowed under the provisions of 
the varions statutes of the states on the subject. 

8. Bame— Exemptions frou Proceeds of Property. 

Since, under the law of Pennsylvania, exemptions can be allowed to 
a debtor only from spécifie articles of personal property, Including cash 
or valuable securities, a bankrupt, having elected to tate a part of his 
exemption In personal property, was not entitled to take the balance 
from the proceeds of other property sold by his assignée for the beneflt 
of creditors before bankruptcy proceedings were tastituted. 

In Bankruptcy. 

William C. Wilson, for bankrupt, 
C. Wilfred Conrad, for creditors. 

J. B. McPHERSON, District Judge. When this case was argued 
I was inclined to believe that the bankrupt's claim for exemption 
should be allowed in full, on the ground that whatever he might hâve 
done, or hâve failed to do, in the assignment proceeding before the 
state court, he was nevertheless entitled to renew the claim in the 
bankruptcy proceeding before this court; and that the situation of 
affairs as it actually existed when the claim was made to the trustée 
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might justify allowance in full. At that time the bankrupt had in 
his possession certain household and personal efïects that had been 
set aside for his exemption in the state court, and thèse were prop- 
erly awarded to him by the trustée. They were only worth $95.25, 
however, and for the remainder of the exemption he claimed to be 
paid $204.75 i" <^^sh out of a fund that was handed over to the trus- 
tée by the assignée under the insolvent law of the state. This fund 
was the proceeds of personal property that had been sold by the 
assignée, and I was disposed at fîrst to think that, as the fund was 
actually in existence when the pétition in bankruptcy was filed, the 
bankrupt might hâve a valid claim to a part of it in cash. But fur- 
ther reflection has convinced me that such conclusion would not be 
sound. Exemptions in bankruptcy can only be allowed under the 
provisions of the various statutes of the states upon this subject, and 
it is a fundamental rule of the exemption law of Pennsylvania that 
(with certain exceptions not now material) a debtor must confine his 
claim to spécifie articles of personal property, including cash or valu- 
able securities, that were owned by him when the assignment was 
made or the exécution process issued. If he then owned $300, or 
less, in cash, it may be set apart for his use ; but, if the cash does not 
exist in specie, he cannot assert a valid claim upon a fund subse- 
quently produced by the sale of personal property. In re Haskin (D. 
C.) 109 Fed. 789, 6 Am. Bankr. R. 485; In re Manning (D. C.) 112 
Fed. 948, 7 Am. Bankr. R. 571. I repeat, he must be the owner 
of the spécifie articles, either cash or chattels, which are to be set 
apart for his use, for his ownership merely continues, and is not creat- 
ed by his daim and the proceedings thereunder. The application of 
this rule forbids the allowance of the item that is now contested. He 
did not own the cash in question when the pétition in bankruptcy 
was filed, and he never had owned it. It belonged to his creditors, 
the légal title being in the assignée or trustée; and for this reason 
it was beyond his reach. 

The conclusion of the référée is therefore approved, but I do not 
wish to be understood as adopting thé reasoning by which he sup- 
ports it. It is, I think, open to question whether a failure to claim 
the whole or a part of the exemption in the state court bars the debtor 
from claiming it afterwards in a court of bankruptcy, and for the 
présent I prêter to leave that point undecided. 



PBNNSTXVANIA CONSOL. MIN. CO. V. GEASS VALLEY EXPL. CO. -^09 



PBNNSXLVANIA CONSOL. MIN. CO. v. GRASS VALLEY 
EXPLORATION CO. 

GKASS VALLEY EXPLORATION CO. v. PENNSÏLVANIA 
CONSOL. MIN. CO. 

(Circuit Court N. D. California. July 28, 1902.) 

Nos. 12,973, 12,894. 

1. Mines and Minino— Lode Claims— Extralaterai> Rights. 

Evidence considered, and iielé to establish the existence of a vein or 
lode apexlng wltbin the surface boundaries of a mlning claiin, and hav- 
ing continuity lengthwise of the claim to the extent and in the direction 
necessary to carry extralateral rights therein between the extended end 
Une planes of the claim, and also to show the continuity and persistence 
of such vein, in its dip or downward course, extendlng to the lowest 
point to which the workings had been carried. 

2. Samk— Continuity of Vein in Its Dip — "Complications." 

In a lode or vein having its apex in the surface of a mining claim 
and a westward dip, after it was foUowed down several hundred feet, 
and beyond the side Une planes of the claim, through which distance 
it was a comparatively simple fissure vein, there occurreU at some points 
what were technically termed "complications." The fissure would 
flatten and pinch out, but before reaching that point there would fall 
from it a séries of small mineralized fissures having an eastward dip, 
and Connecting, at. a depth downward of six or elght feet, with another 
underlapping west dip fissure. This latter pinched out In a short dis- 
tance on its upward course, but on Its downward course it strengthened, 
and became agaln a strong ore-bearing vein. Wherever thèse complica- 
tions occurred, the miners, in the practical working of the mine, dropped 
to the underlapping fissure, and foUowed It as the continuation of the 
main vein in its downward course. The east dip fissures dld not appear 
to eut across either of those having a west dip, but merely connected 
them. At other points both north and south of the places where thèse 
complications occurred the vein was continuous and unbroken down to 
the lowest level of the workings. Beld, that such complications dld 
not break the continuity of the vein, the overlapplng and underlapping 
fissures being portions of the same vein, and that the owner of the 
claim In which it apexed was entltled to foUow it beyond them. 

Action in Ejectment and Cross-Action in Trespass. Tried to- 
gether by the court without a jury by stipulation. 

Lindley & Eickhoff, Fred Searls, and C. W. Kitts, for Pennsyl- 
vania Consol. Min. Co. 

Garber, Creswell & Garber and A. A. Moore (P. F. Simonds, 
of counsel), for Grass Valley Exploration Co. 

MORROW, Circuit Judge. The first-named action is in trespass, 
and was instituted in the superior court of Nevada county of this 
State, on August 6, 1900, by the Pennsylvania Consolidated Mining 
Company, a corporation organized and existing under the laws of 
the State of California, against the Grass Valley Exploration Com- 
pany, a corporation organized and existing under the laws of the 
State of West Virginia, to recover the value of ore extracted by the 
Grass Valley Exploration Company from certain underground work- 

1 2. See Mines and Minerais, vol. 34, Cent. Dlg. ?§ 75, 77. 
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ings alleged by the Pennsylvania Company to be in and upon the 
Pennsylvania quartz vein or Iode. The case was transferred to this 
court upon tbe pétition of the défendant showing that the matter 
and amount in dispute in the cause exceeds $2,000, exclusive of 
interest and costs, and that the conttoversy is between citizens of 
différent states. The second-named action is in ejectment, and was 
commenced in this court by the Qrass Valley Exploration Company 
on February 16, 1900, against the Pennsylvania Consolidated Mining 
Company, to recover possession of the quartz vein or Iode described 
in the first action, and embraced within the Pennsylvania under- 
ground works underneath the surface properties belonging to the 
Grass Valley Exploration Compahy. By stipulation the two cases 
were tried together by the court withput the intervention of a jury. 
By further stipulation, dated April 17, 1901, it was agreed between 
the parties to the actions that until the court should hâve tried the 
issues as to the title, ownership, and right of possession, neitber 
party should be called upon to offer or introduce évidence as to any 
damage which they or either of them might hâve sustained by rea- 
son of the alleged wrongful acts of the other; and that when the 
court should announce its décision upon said issues, and should dé- 
termine what, as matter of law, were the respective rights of the 
parties in and to the properties in contre versy, and should déter- 
mine by said decree the ownership of the portions of said proper- 
ties iiji' dispute, the causes should be referred to a référée or com- 
miësiôner to be designated by the court, for the purpose of taking 
testipiony upon the question of dainages to which the respective par- 
ties might be entitled. ït was further agreed that the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or value of 
$2,000. In referring hereafter to the parties to thèse actions, the 
Pennsylvania Consolidated Mining Company will be designated as 
the "Pennsylvania Company," and the Grass Valley Exploration Com- 
pany as the "Grass Valley Company." 

The mtning ground in controversy in thèse two actions is located 
in Grass Valley, in this state. The Pennsylvania Company claims the 
right to çarry on the mining opérations in which it is engaged 
underneath certain surface rights owned by the Grass Valley Com- 
pany upon the alleged fact that ail of its underground workings were 
made in thè orderly purfeuit of mining opérations in déveloping, fol- 
lowing, and extracting ore from a vein or Iode the apex of which 
is within the surface boundary of the claims of the Pennsylvania 
Company; that such vein or Iode is continuous and persistent from 
its apex at the surface, within the boundary of the claims of the 
Pennsylvania Company, to the lowëst workings in the mine; and, 
by reaëon of this fact, that the titlè to the claim or Iode is in the 
Pennsylvania Company. The surface boundaries of the properties 
owned by 'the parties to thèse actions are shown by the annexed 
diagram. 

The ctâîms designated on the diagram as the "Pennsylvania," "Lib- 
erty HiH," and "Noon Summer," belong to the Pennsylvania Com- 
pany. The title of the company to the Pennsylvania claim is de- 
rived from the United States by a patent dated December 16, 1879, 
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based upon three mining locations, the earlîest of which appears to 
hâve been made on August lo, 1870. The Pennsylvania Company 
is also in possession of the Liberty Hill and Noon Summer mining 
daims under a contract existing at the time of the commencement of 
thèse actions to purchase from parties who dérive their title from 
the United States under a patent dated February 6, 1892. The min- 
ing daims designated on the diagram as the "W. Y. O. D.," "Parr," 
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"Grant." "Telegraph," "Sims," "Nutall," and "Crescent" bdong to 
the Grass Valley Company. This company is àlsô the owner of the 
tract désignât ed as the "J. C. Hariy Agricultural Patent," to the 
west of the Pennsylvania daim. It is also the oWner of a number 
of town-site lots in Southeast Grass Valley and the land underlying 
Empire street, as shown upon the diagram. The title of the Grass 
Valley Company to the claim designated as the "W. Y. O. D." is de- 
rived from the United States by a patent dated February 6, 1893, 
based upon a mining location dated January 2, 1875. ÎThe title of 
this company to the claim designated on the diagram as the "J- C. 
Harry Agricultural Patent" is also derived from the United States 
through a homestead patent issued June 4, 1894, based upon a final 
homestead entry madeby Harry on May 20, 1890. This entry was 
in turn basfid upon a set^lement on the land made by Harry in 1882. 
The title of this company to the claim designated On the diagram 
as the "Crescent" is derived from the United States by a patent dated 
March 8, 1876, based upon a mining location made on the 2ist day 
of August, 1860. For the purpose of this opinion, the title to the 
remaining claims, lots, and vights owned by this company need not 
be hère further identified or desçribed. It will be sufRcient to say 
that thé locatipn of the Pennsylvania claim holds priority over ail 
the claiips,,;lotsj, and fights shown on the diagram exeept the Cres- 
cent, arid tnat ^ubstantially the clairhs, lots, and rights of the Grass 
Valley Compfâny surroiind the claims of the Pennsylvania Company on 
ail sides. 

In determining the rights of the parties to the underground veins 
and Iodes in controversy, we shall hâve to deal mainly with the sur- 
face location of the Pennsylvania claim and its underground or extra- 
lateral rights. That claim is desçribed in the patent as being "twenty- 
eight hundred and thirty-eight (2,838) linear feet of the said Penn- 
sylvania quartz mine, vein. Iode, ledge, or deposit." The direction 
of the length of the claim or location containing this vein or Iode 
is desçribed as N., 10° 45' E., and correspondingly in the reverse 
direction as S., 10° 45' W. The end' Unes of the location across 
the vein or Iode are parallel, having a common direction of N., 79° 
15' W., or correspondingly in the reverse direction S., 79° 15' E. The 
surface arça of the location is 16.44 acres. The extralateral rights 
of the veins or Iodes of this location under section 2322 of the Re- 
vised Statutes of the United States are desçribed as "for the length 
hereinbefore desçribed, throughout its entire depth, although it may 
enter the lard adjoining, and also of ail other veins, Iodes, ledges, 
or deposits throughout their entire depth, the top or apex of which 
lies inside the exterior lines of said survey at the surface, extended 
downward vertically, although such veins, Iodes, ledges, or deposits 
in their downward course may so far départ from a perpendicular 
as to extend Qutside the vertical side lines of said survey." The 
survey referred to in this description is the survey made by or under 
the direction of the United States sut-veyor gênerai, in accordance 
with the requirements of section 23125 of the Revised Statutes of the 
United States. 

The questions presented for détermination are mainly of fact, and 
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relate: First, to the existence of a vein or Iode apexing wîthin 
the surface boundaries of the mining claims owned by the Pennsyl- 
vania Company; second, the continuity of the apex of such vein 
or Iode to the extent and in the direction necessary to embrace 
within extended end line planes the vein or Iode in controversy; 
third, the continuity and pefsistence of such vein or Iode on its dip 
or downward course from its apex to the lowest point of the vein 
or Iode as developed or worked by either party, and including the 
ore deposits in dispute. 

The existence of a vein or Iode apexing within the surface bound- 
aries of the mining claims owned by the Pennsylvania Company 
is not denied by the Grass Valley Company. The controversy com- 
mences with the question as to the continuity of such vein or Iode 
dipping to the west to the extent and in the direction necessary 
to embrace within extended end-line planes the vein or Iode in con- 
troversy outside the west side line of the Pennsylvania claim. The 
Pennsylvania Company claims that it has a vein apexing at or near 
the surface, and within the boundaries of the Pennsylvania claim, 
dipping to the west, substantially to the extent and in the direction 
along the length of the claim as shown by the red line in the annexed 
diagram. [See diagram entitled "Pennsylvania Exhibit No. 2," 
printed in colors.] 

The Grass Valley Company contends that the Pennsylvania Com- 
pany never had an apex vein running continuously or approximately 
so lengthwise within its location across either end line; that it never 
had an apex vein that did not cross both side lines of the location; 
that the so-called apex vein, where it did exist, was made up of a 
séries of apexes of veins whose projections would cross the side 
lines of the Pennsylvania claim. The contention of the Grass Valley 
Company is illustrated by the annexed diagram. [See diagram en- 
titled "Apex Map G. V. Ex. Co. Exhibit B," printed in colors.] 

The Pennsylvania quartz claim appears to hâve been discovered 
by John Cadden at or prior to August 10, 1870, when the first loca- 
tion was made by him. This location, together with two others, 
one north and the other south of the original discovery claim, were 
incorporated into the Pennsylvania quartz claim, for which a patent 
was issued by the United States to the Pennsylvania Company on 
December 16, 1879, for 2,838 linear feet. The north end of the 
daim for a distance of 627 feet south from the north end line and 
the south end of the claim for a distance of 1,221 feet north from 
the south end line is 198 feet wide. The middle section of the claim, 
990 feet in length, is 320 feet wide at its narrowest point, and 445 
feet at its widest point. The surface opening of the présent working 
shaft of the Pennsylvania Company is approximately 1,000 feet south 
from the north end line of the claim. The shaft descends into the earth 
following substantially the dip of the vein at an incline of about 30° 
to the west. The point of discovery and the first work of any consé- 
quence done upon the vein was at a point about loo feet north of the 
présent shaft. This work was along the vein for a distance of about 
200 feet north, the vein dipping to the west. The shaft of the Grass 
Valley Company is located in the W. Y. O. D. claim, patented Peb- 
117 F.— 33 
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rùary 6> 1893; This claim is èaat of the Pennsylvania claim, and is 
ajpîtfôximârely 'i,5C)o feet in length, running nearly north and south 
i.îohg*'tKë W. Y. O. D. quartz" yfelù or Iode, and contains 16.24 acres. 
The ëlëvatioii oî the collar 6f the' Pennsylvania shaft is 2;550.39 feet, 
and'that'oî thé Grass Valley shaft 2,545 feet, above sea level. The 
bearing cif the collar of the 'PètiMylvania shaft from 'the collar of 
the Oii^ss Valley shaft is N., àz"^'/^^ W., and the dist'attce between 
the twô'shaïts at the surface iè 1,005 feet. Jariies Bufke, a witness 
calledon behalf of the Grass Valley Company, testifiedupon the 
trial thathe: had known the Pennsylvania location since 1871, and had 
worked ïroni the surface down tè the 300-fciot level, He testified 
that thé Véin had ci'oppings oh the surface, that thèse croppings were 
exposed fof a distance of from 15 to 20 feet, and that the direction 
of this apex vein was supposed to be north and south. He also tes- 
tified that a shaft was run by Cadden about 100 feet north of the 
présent incline shaft of the Pennsylvania Company. Récent explora- 
tions by the' Pennsylvania Conîpany north of the shaft and in the 
directioïa of the north end linè of the claim hâve disclosed continuons 
old workingS near the sUf face, cômmencing at a point about 100 feet 
north of Ihe présent shaft, and running thence northerly for a dis- 
tance of about 200 feet, indicating the existence of a vein at éne 
time apexing at or near the surface, and conforttiing substantially 
to the lirie between the point inarked "14A" and a point about 50 
feet sovlih of the point mg.i'këd "17," as shown by thë Pennsylvania 
Exhibii: ,N6, 13. [See dtagram pirinted in colors.] 

Thë§e récent explorations by the Pennsylvania Company hâve also 
been éxteiided in a northerly direction by cuts and shafts at intervais 
following the strike of the vein running a little west of north to the 
north ehd IJne of the daim, where the vein passes oùt of the claim on 
its strike a little west of north.. At several points in thèse explora- 
tions old workings upon'the vein wére encountered, indicating that 
at an early date this vein had beèn found and explored near the sur- 
face. Thèse old workings, together with those first named, extended 
along about 40 per cent, of the explored distance. The vein thus 
exposed has a gênerai strike in a northerly direction and a dip to 
the weét.- Returning to the point about lOo feet riorth of the shaft 
of thé pennsylvania Company, and proceeding south in front of or 
to the wi^st of'the Pennsylvania Company's hoisting works, we find 
no surîace ' explorations of a recept date uritil we reach a point about 
80 feet sbùth of the shaft, where we find what is called the "south air 
shaft." Fèr this distance of about 180 feet the Pennsylvania Com- 
pany bas ' erideavored to establish the continuity of the apex vein 
by showing the existehce of old stopes and drifts upon the vein un- 
derground running tiprth and south. 

Ross E. Browne, an expert mifting engineer, called by the Penn- 
sylvania Company, testified that'he'wàs employed by that company 
in March, ipoo, to make an investigation and difect exploration worîc 
at the mine. He had been employed oflf and on for a little over a 
year, and had expended prbbably 90 days on the ground. Aîter tes- 
tifying that he had by ^uçh work traced.the Pennsylvania vein from 
the northerly end line of'the claim at point No. i to point No. 16, 
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as shown on the map "Pennsylvania Exhibit Np. 13," he testified as 
follows, referring to "Pennsylvania Exhibit No. 2" : 

"From point 16, which then becomes a point o£ the Pennsylvania apex, 
on to the south, I was unable to do any work conveniently on tlie surface 
for the purpose of establlshing the apex, owing to the fact that that ground 
is covered by old dumps, and is mostly made ground. The original ground 
is not there near to the surface, but by golng from point 16 down the north 
air shaft towards the 100 level we eneounter In a short distance the apex 
of the vein at a point between 16 and 17. I thence follow old stopea down 
thls shaft for a considérable distance. Then pass through a short space 
of ground In place, showing the vein In place, with considérable quartz in it. 
Thence agato along the edge of old stopes ail the way down to the 100-foot 
level, From the 100-foot level, a point that we strilie the 100-foot level going to 
the south, we foUow continuous vein, partly stoped, practleally ail the way 
to the Pennsylvania shaft. At a point opposite to the east crosseut, which 
is shown on the model, and is marked 'Station 111,' I passed downward 
through the old stopes, along the edge of the old stopes [referring to stations 
marked on model Pennsylvania Co. Exhibit No. 4], through 201, 202, 20S, 
to 204, on the 200 level, foUowlng the vein ail the way; from 204 to the 
south, passing through the shaft, follow the vein ail the way, to 216. From 
216 the vein is foUowed by the south air shaft ail the way out to the surface 
at station 18. Station 18 then makes a second point of the apex, and from 
station 16 to station 18 the apex Is constructlve. Mr. Llndley: Q. That is, 
at the surface? A. At the surface. That shows — ^tbis tracing that I made 
down the north air shaft through the 200 level to the south and up the 
south air shaft — shows that the point 18 is a point of the apex of the same 
individual vein that the point 16 represents. Q. In other words, instead of 
tracing on the surface, on account of the existence of artiflcial ground and 
the dumps, you passed undemeath the sm'face, and followed around the 
100 level to the south air shaft, and thence to the surface agaln in 187 'â.. 
Yes, sir. I did not make the tracing on the 100, becausè there Is a small gap 
In it, but I went down to the 200 to make the traclngs, so as to leave no 
gap in the continulty of the vein development" 

The surface having been worked out many years ago, and the 
ground covered by dumps of rock and other refuse accumulations 
usual in the vicinity of hoisting works, it was clearly impracticable 
in the récent explorations to establish the apex of the vein as a 
physical fact upon the surface along the line between the points 
mentioned. It was, however, unnecessary. The underground stop- 
ing between the 100 and 300 foot levels running north and south 
furnishes satisfactory, and, indeed, the best, évidence of the existence 
of a vein reaching near the surface of the line of the projected apex. 
From the south air shaft further explorations south were continued 
by Mr. Browne underground. He says : 

"Now, from the point 129 on the 100 level [referring to station marked on 
model Pennsylvania Co. Exhibit No. 4], estendlng to the south from point 
18, the tracing on the surface cannot be made, owing again to artiflcial 
ground; that Is, the original ground in place bas been covered over by old 
dumps, so that the tracing cannot be well made. There are buildings there 
as well, the foundations of which cannot be Interfered with. Oonsequently, 
attempting to follow the vein or establish approximately the apex of the 
vein from that point to the south, I followed the 100 level to the south from 
station 129, through station 130, to a point marked on the surface map 
(Pennsylvania Exhibit 3) about 30 or 40 feet south of station 20. There Is 
no namber there. Q. On Bxhlbit No. 3? A. On Exhibit No. 3. That is as 
far south as I traced the vein continuously. Mr. Moore: Q. What is that 
number? A. That number is not given. It Is a point immcdiately east of 
the sand plant, and about 30 or 40 feet south of station 131 on Exhibit No. 3." 
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The distance tuiçjeréround was about 150 feet, éstablîshîng a pro- 
jected apex upon- tfte' Surface for the same distance. From the end 
of this projectedi apaxuupon the surface Mr. Browne traced a vein 
on thé surface from point 21 through 22, 23, 25, 27, 28, and 29, by 
means of shallow pits and open cuts showing a fairly good vein, 
which he assumed was the Pennsylvania vein. The distance on the 
surface from point 21 to 29 is about 300 feet, This apex vein as 
thus traCed has a lehgth of about 1,450 feet, 1,120 feet traced upon 
the, surface and 330 f^^t traced under ground, ail within the bounda- 
riçs of the Pennsylva.nia daim, running in a direction corresponding 
generally to the length of the claim. The Grass Valley Company 
contends that no such- continuons vein apexing within the boundary 
of the Pennsylvapia clàirii has been found, but that what has been 
found ni^y be ternied ai séries pf intersecting veins, which may be 
approximately illustrated by the annexed diagram. [See "Diagram 
AA," printed in colors.] 

If this contention of the Grass Valley Company is correct, then 
the Pennsylvania Company has no èxtralateral right to the ore de- 
posit in controversy to the west of the Pennsylvania west side Une, 
but the same belongsi to the Grâss Valley Company under its com- 
mon-law right to everything beneath the surface covered by its agri- 
culturàl patent grantéd to Harry. The claim of the Pennsylvania 
Company to this èxtralateral right does not appear to hâve been 
questioned until the year 1900, when the Underground works of the 
Pennsylvania Company had been extended some distance beyond 
the wesit side line of the Pennsylvania claim and under the Harry 
ranch. But even in this aspect of the case the burden rests upon the 
Pennsylvania Company to establish its right to the vein under the 
surface of the adjoining proprietoti The histôry of this controversy 
betweéh thèse two cOiiipanies waâ told upon the trial by W. S. Keyes, 
the well-known mining engineèr. After giving an account of his 
différent employments and expériences as a mining man, mining en- 
gineèr, and mining manager, hesaid: 

"I am, aiso at prieseçt Consulting engineèr and a ûlrector In the Grass 
Valley Exploration Company. Some, year and a half ago, or I thlnk a year 
ago Feteruâry, or sbmethliig Uke thait, -we came to the conclusion that the 
Pennsylvania Company were trenching, upon our premlses, and we started 
a suitri, .When I .flrst wfliS employed, as, eonsulting englneer for this Com- 
pany, I made a study of the underground formation. I arrlved there in the 
early days of the month of Deceffibef; 1898. I Speuï some two weeks there 
In a carefulî study of the maps and underground works of the company, as 
careful as *as possible In that tlme, and dlseovered that our principal 
fissures wére maklng oflC to the northwest. We were already outside of our 
territory. I was perfectly well aware that, If projected up in their own 
directions; the principal flssnres, after; leavlng the W. Y. 0. D. propec, 
would certalnly, some of them, go across our side Unes, if projected In their 
own directions. I therefore advlsed my fellow directors to buy up ail the 
surroundlng territory. It took much tlme and money to acquire the prop- 
erty which you now see there Outlined to the west.ln blue. We were in 
mortal terror that thé Pennsylvania Company would flnd out what we were 
about.^-'Wôuld suspect .that we were afrftld that our mine was going outside 
of our llmits, which It woUld certalnly do if our principal fissures would 
continue In the same direction. Mr. Moore: Q. What propertles do you 
rèfér to? A. AU thèse surrounded by blue there, the exterlor limits of 
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whieh are marked on the map Bxhlblt A. [See dlagram entitled "G. V. Ex. 
Co. Exhlbit A," printed in colors.] You will observe tliat there is a large space 
in the middle, which is the Harry ranch. You will observe that both shafts,— 
the bottom of both shafts, — are beneath that surface. We bought tliat Harry 
ranch. After we had bought it, we found eut to our dlsmay that the owner of 
the ranch had already sold the minerai rights, so we had to go and buy it over 
agaln. We then gradually purchased the Crescent. and the New York, and 
various minerai rights underneath the surface, as indicated upon the map Ex- 
hibit A. After we acquired sufficlent property to the west, I advised my 
fellow associâtes that it was time to begin with the Pennsylvanie, and we 
began. We hâve worked upon thèse developments from that time continuously 
ever since. At the time of the inauguration of this litigation I was re- 
talned in four différent minlng suits. In view of the fact that it was un- 
likely that I shQuld be able to attend to the detaUs of this litigation, Mr. 
.Tanin was selected to dlg out the détails, which, with his assistants, you 
see what has been accomplished to-day. I was not aware at that time, nor 
untll Mr. Janln and hls assistants had dug it out, that there was any such 
thing as a northeasterly séries of fissures. Q. What did you belleve them 
to be? A. I believed that there was one vein there. Q. Well, with what 
course or direction or strike? A. I believed that the principal veln then 
was northwest and southeast, as the developments bave since shown. With- 
out antlcipatlng, I will simply, in answer to the question, state that to the 
eye it Is plain enough that, if this be but one Assure, as I then supposed 
it to be, it certainly, as it goes down in depth, warps ofC to the northwest, 
and that brings me down to the position where we are at présent." 

In this connection it is pertinent to state that the first suit in this 
litigation was brought by the Grass Valley Company against the 
Pennsylvania Company on February i6, 1900. Upon cross-exam- 
ination Mr. Keyes testified as follows : 

"Mr. Lindley: Q. I understood you to say In your direct examlnation that 
your original understanding of this formation was that there was a single 
Assure in the W. Y. O. D.î A. Yes, sir. Q. When dld you get your révéla- 
tion that there was more than one? A. After Mr. Janin and his assistants 
had dug out the facts. Q, How long was that after you became consultlng 
engineer of this mine? A. It was probably within a year. Q. During ail 
that time you had been through the mine as the consultlng engineer of the 
Company? A. Yes, sir. Q. As far as Its workings northerly hâve been pro- 
jected? A. I had. Q. Had you ever been in the Pennsylvania mine up to 
that time? A. I had not. Q. Dld you ever ask permission to go in? A. I 
dld not. I went in with our party under the understanding we were per- 
mitted to go. Q. I mean prior to this litigation. A. I did not. Q. Prior 
to your discovery that there was more than one veln? A. I did not. Q. How 
many veins do you now say there are in the W. Y. O. D.7 A. Two Systems. 
Q. Well, how many distinct veins? A. I should say that there were — in 
the Pennsylvania? Q. In the W. Y. O. D. A. In the W. Y. O. D. I would 
say that there are two or three, perhaps four, parallel sheetings to the 
northwest séries, and parallel to the northeast séries. Q. Hâve the joint 
planes anythlng to do with those veins? A. I don't thlnk they hâve. Q. 
While you agrée with Mr. Janln's results as to being more than one vein, 
you dlsagree with him as to the joint plane business? A. AUow me to ex- 
plain. Mr. Janln has evolved a theory to account for thèse fissures. He 
has spent a great deal of time upon it, and it may serve to account for the 
fissures. I hâve a great respect for any theory enunciated by Mr. Janin. 
I hâve not had time enough to prove or to disprove, reject or to accept, his 
conclusions. Q. You do accept hls conclusions, because you say you origin- 
ally were a one-vein man, and that you were converted by Mr. Janin's in- 
vestigation of the facts? A. I was converted by the resuit of Mr. Janin and 
his assistants' examination of the facts as apparent in the ground. Q. 
Then you are testif ying as an expert hère upon the examination of Mr. 
Janin and hls assistants? A. I am testif ying upon the facts as dug out 
by thèse gentlemen. Q. You were the consultlng engineer of the company 
for over a year before Mr. Janin came there? A. Yes, sir. Q. And you 
did not dig out any? A. Not till thèse facts were finally determined. Q. 
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Thèse facts yon speak of, are they facts that would corne to the observation 
of an ordinâry miner? A. Perhaps yès, and perhaps no. Q. What is your 
candid judgment about that? You did not dlscover It for a year, and you 
are tïo ordinâry miner. A. I am much obliged. I dcn't think he would. 
Q. Is It nbt a matter o£ faet that the miner in thèse two mines has gone 
on regardléss of ail ideas of Intersection, — he has followed the ore body? 
A. UnqtieStlonably he has. The fact Is, the superstition has exlsted that the 
fissures were nbrth and south. As a matter of fact, the miner f oUows his 
ore wherè he flnds it, and as a matter of faet in this mine the miners hâve 
foUovred off on one at least or more of thèse northeasterly fissures. He 
followed vrtiere the ore was, and, although the bellef has existed for many 
years that there was but one there, we flnd to-day that there are two." 

We hâve hère in this testimony of an expert engineer and a prac- 
tical mining man, who is familiar with the district in which thèse 
mines are Ibcated, the statement of four important facts to be con- 
sidered in determining the course and direction of the Pennsylvania 
apex vein upon the surface: First, that prior to the year 1899 it was 
thç beliéf ol practical miners that but two veins existed in the W. Y. 
O. D. ànd Pennsylvania daims, one in the W. Y. O. D. and one 
in the Ç^nnsylvania ; second, that thèse two veins or fissures ran 
in a gênerai direction north and south, or, to be more accurate, 
northwest. and southeast; third, that in the year 1899 a discovery is 
claimed to hâve bCen made by Mr. Janin, the expert engineer, that 
there was another séries of veins in thèse claims, running northeast 
and Southwest; fourth, that prior to this supposed discovery of the 
second séries of veins the right of the Pennsylvania Company to 
foUow the Pennsylvania vein on its dip to the west or to the south 
of west had not been questioned. The testimony of the witnesses 
who had traced this apex vein by means of cuts and shafts at inter- 
vais aloiig the surface is too much in détail to be repeated hère. It 
iâ sufHcierit to say that, in roy judgment, it establishes the course and 
direction of a single veiîi, as shown by the diagram "Pennsylvania 
Exhibit No. 2." The claim made by the Grass Valley Company that 
there were othet veins apexing within the side lines of the Pennsyl- 
vania claim ruiining in sybstantially the same direction, and that thèse 
veins were çrossed by still other veins at more or less obtuse angles, 
giving the gênerai appearance of a single vein for the entire distance, 
was met by explorations made during the trial by the Pennsylvania 
Company by means ofbox trenches at points claimed to be cross- 
ings. In my judgment, this évidence demonstrated the existence of 
nothing more than a main vein with projected seams or spurs at 
thèse points. Thèse seams or spurs were not traced for any distance, 
and were not fpùnd Crossing any side line of the Pennsylvania claim. 
Whatever thèse seams or spurs may be called, or to whatever extent 
they may hâve been found, they did not destroy the continuity of 
the main vein. Thèse crossing seams were called by the Grass 
Valley Company "transvefse veins," and were described by Mr. Kerr, 
a mining engiheer, and gênerai superintendant of the Grass Valley 
Company, who was called as a witness for that company. He said 
that the veins intersecting the main vein were transverse veins. "Any 
vein," he said, "that' has a dip opposite the regular west dipping 
veins, are trànsverse veins. It makes no dififei-ence whether they 
dip to theeast, to the southeast, or to the south; se long as they 
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dip in an opposite direction from the regular vein which we hâve in 
tbis vicinity, which are the west dip veins, we call them the transverse 
veins." This witness endeavored to establish at least three of thèse 
transverse veins at the surface of the Pennsylvania claim by projec- 
tions from the strike of the stopes in the workings ,of the mine below, 
but in every instance thèse projections failed to conform to anything 
claimed as a transverse vein upon the surface. It will be further 
observed that Mr. Kerr admits that the west dipping vein in this 
vicinity is the "regular" or "main" vein. This, in my opinion, is an 
important fact, which of itself tends most strongly to estabhsh the 
continuity of the Pennsylvania vein. 

But what was the nature of the discovery made in the year 1899 
that in the judgment of Mr. Keyes estabhshed the fact that there 
is a second séries of fissures in thèse two mining claims? The dis- 
covery is attributed to Mr. Louis Janin, the expert mining engineer 
and mining geologist. He was called as a witness by the Grass Val- 
ley Company, and testified fully upon the subject. In brief, his state- 
mcnt was that he had found in thesç two mines and in other places 
a rhombohedral structure of the granité and grano-diorite, and that 
the dislocations in the joint planes of such structure would open 
transverse fissures. Mr. Janin illustrated his views of this character 
of rock structure by models, pictures, and diagrams, and by an elabo- 
rate geological exposition that was exceedingly interesting; but his 
theory of rhombohedral rock structure did not necessarily establish 
the persistence and continuity of any or any number of transverse 
fissures in the Pennsylvania claim. In other words, his theory might 
be true, but in a given mass of granité or grano-diorite there might 
be only one continuous opening of successive joint planes, or there 
might be one continuous opening through disjointed planes. In 
either case a vein fîUing the fissure and reaching the surface would 
expose but one apex. This fact was well stated by Mr. Janin himself 
in the course of his examination, as follows : 

"Q. The formation of the structure of rock into the rhombohedron form 
does not necessarily détermine that there will be a number of veins? A. 
No, sir; far from It. Q. The pressure may make the Une of least résistance 
simply one vein to the surface? A. It might be to one vein. Q. But it 
would follow the Unes of the rhombohedron structure? A. ïes. It would 
follow on the face of the rhombohedron." 

The court is of the opinion that the évidence establishes the ex- 
istence of a vein or Iode apexing within the surface boundaries of 
the Pennsylvania claim, and that there is a continuity of this vein 
or Iode lengthwise of the claim to the extent and in the direction 
necessary to embrace within extended end Une planes the vein or Iode 
in controversy. 

The remaining question is, has this vein or Iode such a continuity 
and persistence in its dip or downward course as to include the ore 
deposit in dispute? For the purpose of illustrating the position, ex- 
tent, and direction of the Pennsylvania vein and its relation to the 
W. Y. O. D. vein, together with the shafts, levels, drifts, winzes, 
upraises, stopes, and other works of thèse two mines, and their rela- 
tion to each other underground, two models were introduced in évi- 
dence, one provided by the Pennsylvania Company, and marked "Ex- 
hibit 4"; the other by the Grass Valley Company, in two sections, 
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the first representing the W. Y. 0. D. mine and îts works, marked 
"Exhibit P," arid the other reprèsénting the Pennsylvania nline and 
its Works, niàrkëd *Exhibit Q/' ' The two models represent in re- 
difced form the SpàceSfrom which ore has been taken, the ore de- 
pqsit; in dispute, ^nd the works in the two mines in such necessary 
déïa!îl, designated; liy numbers, àfe to inform the court, in connection 
wîth thé ntàlps, èhartà, diagrams, and évidence of engineers, experts, 
and practical miners, concerriing the available facts in the case. Tak- 
ing the Pennsylvania shaft for an initial point, as shown on the 
mcîdel Êxhibit No. 4, and as explàined by the évidence, we find from 
the surface down to the loo-foot level but one shaft. At the 100- 
foot leyel the shaft is divided into two shafts, designated as the upper 
and !loviréi' shafts. Between the 300 and 400 foot levels the upper 
shaft is divided intô two shafts, designated as the upper and middle 
shafts. . The vein betwëen the 100 and 300 foot levels maintains 
praçtically a uniform and regular dip and strike, and the présent 
stopes indicate that thê ore shoot v/as from 200 to 300 feet wide. 
As the vein descends' from the 200-foot level, it passés through the 
perpeildicular side liriès of the Pennsylvania claim, and at the 300- 
foot levpl ît is whoUy to* the \vest of such side Unes. Between the 
300 and 400 foot levelsi just above the point of division between 
the upper and middle shafts, the shaft passes through the vein at a 
point (^esignated as the "Chicken Coôp," where the Grass Valley 
Company cOntends thé continuity of the Pennsylvania Vein is broken, 
or at least that it passes upward, and has not been followed. But to 
the north of the shaft, and on the same horizontal plane, the con- 
tinttity of the vein is unbroken, and the vein followed down through 
stopes to the 400 and 500 foot levels. At this last level stopes are 
found returning north, and across the middle shaft, descending to the 
6oo-foot level. The stopes at the 500-foot level extend north and 
south about 250 feet, indicating that the vein preserved its con- 
tinuity to the north as it descended through the 600 south stope 
and the 600 stope to the 600-foot level. Still further to the north 
we find ^ stope designated as the "600 Underlap Stope." This stope 
is connected with the 600 stope, and in turn it is cbnnected with 
the 600 north stope. FoUowing down this latter stope, we come 
to the intermediate north stope, and foUowing this stope around 
and over a stope designated as the "Hogsback," we reach the inter- 
mediate stope, and descend by the 700 north stope to the 700-foot 
level. Returning to the 600-foot level, we may descend by the stope 
designated as the "Intermediate Stope" directly to the 700 north stope 
and the 700-foot level. Down to this point we hâve descended by 
continuous stopes, indicating the original continuity of the vein from 
the surface to the 700-foot level by the course indicated. But at three 
or four other points this continuity has not been found, and connec- 
tions between the upper and lower portions of the same vein, as 
claimed by the Pennsylvania Company, or between différent veins, 
as claimed bythe Grass Valley Company, had been made by stepping 
Jown at différent places a distance of from 6 to 8 feet through coun- 
try rock. Thèse disconnected sections were designated on the trial 
as "complications," and the use of this term will be continued in 
this opinion. One of thèse complications was shown on the mode) 
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Exhibit 4 just below the 300-foot level, between the stations marked 
"401" and "402," where the vertical distance between the seams vvas 
6 to 7 feet. Another was shown below the 400-foot level at station 
640^, where there were two drops of 7 or 8 feet each. South of 
the shaft another route is found from the surface to the 700-foot 
level, descending through continuons veins and stopes, except at one 
point marked on the model as "Station 7703/^," where there is a ver- 
tical drop of 7 or 8 feet. Thèse complications disclose east-dipping 
seams, which the Grass Valley Company claims belong to independent 
transverse fissures, but which the Pennsylvania Company claims are 
vein connections between overlying and underlying sections of west- 
dipping fissures. The following figure will illustrate the daim of the 
Pennsylvania Company as to thèse connections: 




B' EXHIBITION 



The testimony of Ross E. Browne explains thèse connections as 
follows : 

"In the case of the Pennsylvania vein we hâve the complexlty of flssurlng. 
There is also some ore in the included masses of country rock, due to im- 
prégnation. Thèse masses hâve been altered and softened by percolatlng 
waters, and are traversed by many small fissures filled wlth ore-bearing 
material, constituting irregular ore bodies. There are no complications in 
the Pennsylvania vein in other respects. There Is no complication due to 
displacement or faulting. The original continuity of the fissuring is still 
maintained. There are no complications due to the intersection of veins. 
Ail branches are apparently contemporaneous in origin, and when they come 
together they form junctions like the confluence of the forks of a river. 
A possible exception to this rule may be noted in connection wlth the so- 
ealled crossings. They constitute a séries of small, almost vertical fissures 
Crossing and cutting through the east and west dip Assures on entirely 
contrary courses. They are small and barren as a rule, carrying frequently 
a little clay, and rarely a little quartz. In no case that I know bas one 
of t hem been mined for ore in the Pennsylvania mine. Their efCect on the 
vein is somewhat obscure. They do not fault the vein, but frequently the 
vein bends and steepens a little in passing through them. I shall not attempt 
to attach any signifleance to thèse crossings. The country rock of the ground 
in dispute is wholly grano-diorite, — a rock very similar to granité. For ail 
practical purposes we may call It granité, as the miner does. We may then 
add that there are no complications due to changes of formation. The 
Pennsylvania vein may now be deflned as the filling of a complex of inter- 
connected fissures in a homogeneous mass of country rock; the various parts 
heing of contemporaneous origin, and culminating in a common apex. This 
vein apexes and continues downward several hundred feet as a compara- 
tively simple fissure vein. Thence downward it grows more complex, but 
persistently maintains its Identity. It is apparently more simple again on 
the bottom level. The term 'common apex' requlres explanation in connec- 
tion wlth my désignation of this complex mass as a single vein or Iode. 
Referrlng to the red color on the model, representing thé Pennsylvania 
vein, I am strongly of the opinion that, starting from any important point 
of development on the lower levels. a branch of the vein Is traceable upward 
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along a continuons Une of mineralJzatlon, or of vein matter, through nnder- 
laï>S, éast aippers, and overtaps, to the Pennsylvanla apex. It Is not always 
possible : to: màt^esuch tradng througb tbe présent openlngB. There would 
be requlred'ft rulnot^s amount of d«a(iworfe to enable such a thlng; but the 
conttoUIty IS piretty generally Indlcatèd ,whére the développent Is waûtlng. 
There are many fissurés or seamS''&èi)àrtliig frôm the main Une of ore 
bodles on 'dit ergent courses. Thèse •Weafeen and pinch out, or, If not suffl- 
clently developed to exhlblt thls as a fftct, the Indications are definitely 
that way. !Çhese dejparting seams most commonly dip downward; or, if 
they start ûpward, tBèy are apt to tum over, and ultlmately dip downward. 
StlU there are doubtlesS some of thèse séams which pérslst In an upward 
course, àndt dylng out In the country rock, hâve blind aplces of their own. 
I must therefore explaln that In speaking of the apex of the vein I treat 
thèse as Inslgijlflcant offshoots or spurs, and not as separate branch veins. 
Thèse east dlppers or eàst droppers haye about the same strike as the west 
dip iassures, but a contrary dip. They characteristically connect two west 
dip Assures wlthout cuttlng across eithen' They flow from one to the other. 
In no case that I hâve seen,do thèse east dippers eut through a strong 
overlap or underlap west dip Assure. A strlking feature of thls mine is 
the part thèse east dippers tafce In leadlng to a stepping down from an 
overlapping to an underlapplng west dip fissure. It is an unusual occurrence, 
so far as my expérience goes; but there is nothlng strange about it, any 
more than In many other cases. It is tbe natural resuit of the Unes of 
weakness and the Unes of strain; hence the Unes of flssuring In thls par- 
tlcular section. There are certain sections of the mine where, if we follow 
the main fissure downward on its westerly dip, we flnd It flattenlng, weaken- 
Ing, and plnchlng out; but before plncKlng there fall from it a séries of 
east dip fissures which connect below with an underlapplng west dip fissure. 
Thls underlap flattens, weakens and pinches out on Its upward course, but 
on its downward course it strengthens, and becomes a strong ore-bearlng 
vein.*' ' ' ■ 

The witness hère illustrated his statement by a drawing, "B, Ex- 

hibit ib," s^t out on the pi-èçeding page, and continued: 

"Thls overlapping west dip fissure on Its downward course flattens, 
weakens, and ultlmately pinches out, but before plnchlng out there faU 
from It ft séries of east dip fissures, which connect below wlth an under- 
lapplng west dip fissure. Thls underlapplng west dip fissure, If we follow 
It on Its upward course, flattens, weakens, and pinches out If we follow 
It on Its do*nward course, It strengthens, and becomes agalu a strong ore- 
bearlng Assurée. That : Is characterlstlc of the Pennsylvanla mine, — some of 
the sections of the Pennsylvanla mine. Thls, as I bave stated, Is an unusual 
occurrenee,*^thls stepping ddwn by suoh a System as that. There is a method 
of stepping' dowii that Is very well knpwn In connection wlth velns, and 
that Is by a System of step faulting. But the case we hâve In hand, although 
perhaps somëwfaat slmllar la effect, Is very différent structuraUy. There Is 
no faultlng'ln the Pennsylvanla section, no displacement of the country 
rock. Thé channel through which the mlnerallzing solutions passed is 
simply compllcated by thls network of fissurés. Its continulty as a channel 
Is not dlstnl-bed. The continulty of the vein Is definitely malntalned. Re- 
garding thé thieory of the formation of thèse velns, thé country rock was 
first flssured and fractured. Some of the fissures reached to great depth, 
and tapped :'a deep-seated source of minerallzatlon, from which solutions 
arose, drculated through the fissures, deposlted the quartz wlth its gold 
contents, and flnally escaped to the surface. Once conçoive the minerallza- 
tlon to be due to the circulation of solutions through the open channel pre- 
pared by i llie complex fissurlng, and there Is no more difflculty In recogniz- 
Ing the comptes than the simple parts of the vein as a unit. Concemlng 
thls ualty;<ilt seems to me the only. legltlmate question Is, do thèse Inter- 
connected parts apex separately or together? I hâve already expressed my 
opinion m tbe matter: they joln and apex together." 

This yeîn connection described by Mr. Browne between the west 
dipping; fissures through east dipping seams or fissures, is confirmed 
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by a number of other witnesses. But against the sufficiency of this 
évidence to establish the continuity of the Pennsylvania vein the Grass 
Valley Company contends that the east dipping fissures pass on, and 
constitute an independent séries of transverse fissures, breaking the 
continuity of the Pennsylvania vein on its dip to the west. The an- 
swer to this contention is found in the fact that the continuation of 
fhe east dipping fissures has not been satisfactorily established at any 
point where the two veins hâve come together; while, on the other 
hand, the Pennsylvania Company has prosecuted its vvork on the 
main west dipping vein, finding the continuity of this vein beyond 
the point of the east-dipping connections, and this has been the 
work of the practical miner foUowing the main vein in its downward 
course. To my mind, the most conclusive fact establishing the con- 
tinuity of the Pennsylvania vein is this fact that the vein can be fol- 
lowed as a dominant persistent vein from the surface through con- 
tinuons stopes down to the lower worldngs of the mine. 

When suit was commenced by the Grass Valley Company against 
the Pennsylvania Company in February, 1900, the Pennsylvania Com- 
pany had reached the 700-foot level of the mine. As has already 
been stated, this suit was based upon the discovery made by the Grass 
Valley Company that the principal fissures of the W. Y. O. D. mine 
were making ofï to the northwest. The W. Y. O. D. vein apexes 
about 500 feet east of the Pennsylvania vein, and the W. Y. O. D. 
shaft is about 900 feet south of the Pennsylvania shaft. The discov- 
ery as to the direction of the principal fissures of the W. Y. O. D. 
vein appears to hâve been made in driving north and northwest the 
800-foot level of the W. Y. O. D. mine. In time that level reached 
a point beneath the Pennsylvania works, and the Grass Valley Com- 
pany proceeded to take ore from that section. The workings of the 
two companies eventually came together at a number of difïerent 
points below the Pennsylvania 700-foot level. Below this level other 
complications occur in the vein, and the Grass Valley Company again 
contends that the Pennsylvania vein has been eut ofï by east dipping 
fissures, and that the vein no longer retains its continuity, whatever 
may hâve been its fate above. 

We hâve now reached the most important feature in this case, 
namely, the vein structure below the Pennsylvania 700-foot level, 
where a number of east dipping fissures hâve been developed, and 
where the stopes show that the strike of the vein has changed more to 
the west. The continuity of the Pennsylvania vein down to the lowest 
workings of the mine is, however, supported by features that, in 
my judgment, hâve not been overcome. South of the Pennsylvania 
Middle shaft the Pennsylvania Company has sunk a winze from the 
Pennsylvania 700-foot level, following the vein down to the 900 W. Y. 
O. D. level; and north of the shaft another winze has been sunk from 
the same Pennsylvania level, which, together with the W. Y. O. D. 
upraise, follows the vein also down to the 900-foot W. Y. O. D. level. 
Hère, at two points in the mine, about 400 feet apart, the Pennsyl- 
vania vein continues down without a break or complication to the 
lowest workings of the mine. This is a fact that cannot be ignored, 
and has not, in my judgment, been overcome by évidence of complica- 
tions elsewhere. One of thèse complications is found in what is 
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known as the "Horseshoe" winze north of the Pennsylvania shaft. 
The winze Starts from thç bottom of the stope of the 700-foot level, 
and desceiids to the 800-foot level, a distance of about 120 feet. The 
claim of the Pennsylvahia Company that this vein is continuons at 
this point has been vigoWtisly contested by the Grass Valley Company, 
and much interesting' testimony has been introduced concerning this 
section. The Pennsylvania Company claims that the entire section is 
mineralîzed, and, in addition, that the vein descends through Connect- 
ing east dipping fissures in the same manner as at other points in the 
mine, to which référence has heretofore been made. The follovving 
diagram illtistfates the character of the Horseshoe winze, as shown by 
the évidence: 
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Considering the testimony relating to this winze in connection 
with the testimony showing the continuity of the vein at the other 
points mentioned on the same horizontal plane, the complications 
found hère are certainly not beyond explanation, and under the cir- 
cumstances the explanation given appears to be satisfactory. The 
theory of Mr. Janin that the massive country rock of this district 
bas the rhombohedral structure, and that the joint planes along 
which the fissures were formed were the faces of the rhombohedral 
sections of rock, does not, in my opinion, conflict with the claim 
that the main west dipping vein maintains its continuity through the 
complications found in the Pennsylvania mine. On the contrary, it 
may explain such comphcations, and account for the segments of 
transverse fissures found Connecting the upper and lower parts of 
the west dipping vein. The contractions and tiltings of the earth's 
surface would necessarily open zigzag fissures along the planes of 
rhombohedral sections, and circulating currents, either ascending or 
descending, foUowing the lines of least résistance, would form a vein 
in a zigzag channel through the fissured rock, in the changing courses 
of which would naturally be found the deposits developed in this 
mine. In other words, the transverse fissures claimed by Mr. Janin 
for his rhombohedral sections may explain the form and extent of 
the east dippers found in the Pennsylvania mine. 

The strike of the vein at and below the 700-foot level has also 
been urged by the Grass Valley Company as a fact of great signifi- 
cance. It is contended that the strike of the vein at this point is 
such that it cannot be the same vein as the one found at or near 
the surface. This fact would be of some importance if the vein was 
an idéal one, maintaining a uniform strike and dip throughout its 
entire course. But it is not an idéal vein, and there are very few 
such to be found. Mr. Keyes has found but one in his long and 
varied expérience, and the extent of litîgation based upon extraordi- 
nary departures from the idéal vein indicates that they are rarely 
found. In the North Star Case ^ in this court the vein in controversy 
was in the Grass Valley district. It was there found that the strike 
of the vein below was at many places almost at right angles to the 
strike of the vein at the surface. This twisting or turning of the 
vein is accounted for there, as hère, by the folding of the rock under 
pressure and contraction, such as we find demonstrated by geological 
investigation throughout this région. This objection to the Penn- 
sylvania vein is, in my judgment, without any force, and requires no 
further discussion. 

The relation of the Crescent daim to this controversy may be dis- 
posed of in a few words. It is an old claim, running north and south, 
with a vein apparently dipping to the east; but no development has 
been made on the surface or elsewhere showing any connection what- 
ever between the vein found on the surface and the vein in dispute. 
In the absence of such a showing, the évidence in favor of the con- 
tinuity of the Pennsylvania vein must prevail. 

It follows from thèse considérations that I am of the opinion that 

1 73 Fed. 597. 
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the Pèffihsylvanîa Company has established its right to ail the ore 
bodîës and sections of the mine in dispute. The évidence as to how 
far South this right extends on the so-called underlap is not very 
clear, but a trough line or dépression has been îound in the vein 
èxtending ffom the 900-foot W.Y. O. D. level in a direction a little 
north of east up to near the 800-foot W. Y. O. D. level. This 
trough line starts from the 900-foot W. Y. O. D. level at a point about 
150 feet soUth of the Pennsylvainia shaft projected to that level. 
In the absence of évidence shdwihg a clearer division between the 
Pennsylvania g,nd W. Y. O. D. veins, this line will be adopted by 
the court as the dividing line between the two veins in this particu- 
lar section. 

The fîrst case will be referred to a référée or ' commissioner to be 
appoînted by the court, to take testimony and report as to the dam- 
age sustained by the Pennsylvanià- Company by reason of the wrong- 
ful acts of the Grass Valley Cbnipâhy, and such further proceedings 
will thereupori be had as are provided for in the stipulation of the 
parties dated April 17, 190Ï. In the second case a fînding will be 
prepared and a judgment entered in favor of the défendant. 



EDWARDS T. BATES COUNTy, 
(OlrcBlt Court, W. D. MlasouM, W. D. July 12, 1902.) 

L MuNïcrpAi, Bonds— Innockkt HoLDaB— Burdbn of Pboof. 

To entlfle a holder of municipal bonds who purchased after maturlty 
to protection as an Innocent pxitcliaser for value, where It Is shown 
that the bonds were Issùed Ulegally or -wlthout considération, he must 
prove that he acquired tltle through a prlor holder, who took them 
before maturity for value anfl wlthout notice of thelr Invalidity. 

3.1SAMB — Rkquisitbs AND VaiiIDItt-t-Conditions Précèdent to Issuanob. 

Under a statute authorlzing ^ courity court to càll an élection In a 
township to vote on the IsSuance of railroad bonds, on a pétition of 25 
"taxpayers ànd résidents'^ of the township, and to issue bonds on behalf 
of the township in case of atwo-thlrds vote In favor thereof, an affirma- 
tive flndlng by the court tltat the petltloners were taxpayers and rési- 
dents of the township Is a conciltlon précèdent essential to confer juris- 
dlctlon upon the court to tàké, further action; and the fallure to make 
Buch a flndlng Is not cured by a mère récital In an order made at a 
subséquent tenu that the action- then taken was tn pursuance of the 
pétition of taxpayers and résidents of the township theretofore filed. 

8. Samb. 

Under a statute which made the certificate of the county clerk the 
only évidence of the resuit of an élection In a township to vote on a 
proposition to subscrlbe for stock In a railroad company and to Issue 
bonds In payment therefor, and whcre the county court was authorized 
to make the subsçrlptlon and Issue the bonds in case of a favorable 
vote, the clerk's certificate was à jurisdictional fact; and a récital in 
the record of thé. court of the fliing of a certificate showlng the resuit 
of an élection by "the quallfled. voters of the county" is Insufflclent to 
support a finding by the coiirt-tb^t two-thlrds of the voters of the 
township voted In fayor of the subsçrlptlon. 

ni. Bona fide purehasers of municipal bonds, see note to Pickens Tp. v. 
Post, 41 0. C. A. 6. 
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4. Same— MissoTiRi Statute. 

Laws INIo. 1868, p. 92, authorized townshlps to subseribe to the stock 
of a railroad company, and provided that, in case of the performance 
of the required conditions précèdent, "it shall be the duty of the county 
court to make such subscription In behalf of such township, according 
to the terms and conditions thereof, and if such conditions provide for 
the issue of bonds In payment of such subscription, the court shall issue 
such bonds in the name of the county • » • and the same shall be 
delivered to the railroad company." Eeldi, that under such statute the 
power of the county court, as agent of the township, was limited to 
the' Issuanee and delivery of the bonds to the railroad company, and 
that bonds issued thereunder and sold at a discount by a commissioner 
appointed by the court, who was also pald a commission out of the 
proceeds, y^eve Invalid. • 

6. Same— Action— BcBDBiN OF Phoof. 

The burden rests tipon a plaintlff in an action on municipal bonds, 
where a part of the issue were sold without authority, of which fact 
he was chargeable with notice, to show that those sued on were not 
afCected by such Invalidity. 

6. Samb— Dépenser— Conditions Précèdent to Delivery. 

Where a statute authorizing townships to subscribe for the stock of 
railroad companies requifes the proposition voted on to state the terms 
and conditions on whiCh the subscription shall be made, a condition re- 
quiring the company to eonstruct its road through the township, and to 
establish a station at a town thereln, before reeeiving the bonds to be 
Issued in payment for the stock, must hâve been complied with to render 
the bonds valid and binding in the hands of one not entitled to pro- 
tection as an Innocent purchaser. 

7. Railroads— Municipai, Subscription to Stock— RÈvocATioN of Authority. 

Authority delegated by vote of a township to BUbscribe in its behalf 
for stock of a certain railroad company Is revofced by opération of law 
where the company ceasea to exlst, by reason of its consolidation with 
another company, before the subscription has actually been made. 

8. Evidence— EECORDs—SKLF-SERViîro Éntriks. 

An entry in the minute book of a railroad company, purporting to be 
a copy of à eertifled copj^ of the record of a county court, is not évi- 
dence against a third party of (he contents of such record. 

9. Railroads— Municipal Subscription to Stock— Evidence of Agent'b Au- 

thority. 

■Where a proposition adopted by the voters of a township to subscribe 
to the stoct of a railroad company provided that the county court 
should appoint a commissioner, who should be a citizen of the county, 
to make the subscription and to dispose of , the bonds to be issued in 
payment for the stock, It Is essential that the authority of a perspn who 
is claimed to hâve inàde the subscription should bê shown by the records 
of the court 

10. Fédéral Courts— Collusion to Invoke Jubisdiction. 

Evidence considered, and lielâ to show that plalntiff. In an action in 
a fédéral court on municipal, bonds, was not the owner of such bonds, 
but that tlie same were owned when the action was commenced by a 
citizen of the state, and that the bringing of the action in plaintifCs 
name was a fraud on the jurisdictlon of the court. 

Action at Law on Municipal Bonds. 

Thomas K. Skinker, for plaintifï. 
Wallace & Wallace, for défendant. 

PHILIPS, District Judge. If it v?ere conceded that thé plaintifï, 
Edwards, at the institution of this suit, was in fact the owner of the 
bonds in question, yet, as he did not acquire them until after their 
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iiiaturit3f, bcrlook them subject to allthe equities and défenses which 
thecotinty could make against the railroad company. The taker of 
ôterduê ^àper "takes it as a holdçr with notice that it is subject to 
some défehises, if he takes it at a time when in due course it should 
hâve |)jeen pàid. He is, thereforcj subject to the défense (i) that it 
was affectedin its inception with some inhérent vice, as, for instance, 
fraud, illègality, or duress ,• (2) or that the considération failed, or that 
payment h|d bççn made, or that there hàd been accord and satisfac- 
tion at tlje iime 01 the indorsenient,,pr that there was some équitable 
défense larisiiig out of the transaction in which the paper was given 
which disabled his indorser in whole or in part to recover. And 
thèse défenses are called an equity attâcbing to the instrument." 
Daniel, Neg. Itist. (3d Ed.)j§ 725a. It is true he might be protected 
as an innocent purchaser if |i|Ç took fropi a holder for value who 
purchased before maturity, without notice of any equities in favor of 
the obliger. But the ruleis well established that when the obligor 
shows that the bonds were i|lc!gally issued, or are without considera- 
tipfn, ]the burdefli t:hén Shiïts tO'the takçr after maturity to show that 
tJië pairty frdm whpiin he took purchased before maturity, for value, 
without notice. The mère possession of the papér by the plaintiflf 
is ttot enoughJ Smith v. Sac Co;, il Wall. 148, 20 h. Ed. Ï02; Com- 
rnîssioners v. Clai-k,' ^4 U. "S;' 285, ,286, 24 L. Ed. 59; Stewart v. 

tansing, 104 U. §. SQS, 26 L. Ed. ?66i 

V[ (There b^inga tots) absence q| any proof that the party from whom 
Edwards claims to hâve bought) or any other prior holder, took be- 
f<6rè maturity ter Value paid, the plaintiff does not sustain the relation 
of an inn6cértf^\irchasër for value, arld therefore occupies no better 
position than the raiiroad çpmpatiy, if it were attempting to enforce 
the collection of tTiese bonds. As the act of 1868 (Laws Mo. 1868, 
p. 92) is the Source of authority under which the bonds in question 
were issued, it is axiomatic that no authority ever vested in the 
county court to issue the bonds until ail of the acts précèdent to the 
exercise thereôf were substatitlalïy àAd defiaitely complied with. The 
lîrst section oftbis: act providés as follows: 

"Section 1. ■Wîiéneyeï twenty-fl^irë pêtsons, tax payers and résidents In any 
ibnnldpal towBshiî», fbp élection puacposes/.în any couiity In thls state, shall 
pëtlttôn the côuiity court of su(*h coUnty, setting forth thelr désire, as a 
townshlp, to subserlbe to the capital stock of any raiiroad Company in this 
State, building or pr&poslng tP bulld a yallroàd Into, through or near such 
tè^nsliïp, and statlitg the àmbïifit'<*f''Bucli siibsçrlption, and the terms and 
coèaitfons on which theydeslreçtféhpubçcrîptlon shall be made, It shall be 
the duty 6î the céoiity' (;(rtIrt,''âé.i6'on as may be thereafter, to ordér an 
eîeiÉtlon to be held In' siicii tôwnsllilp to detètmlnè If such subscrlptlon shall 
be made; whleh élection shâllbetoiidùcted and retiims made m accordance 
with the law controlUng gênerai and spécial élections; and if It shall appear 
from the returns of such élection, that not less' thàn two-thlrds of the quali- 
fied voters of such townshlp, voting at such élection, are In favor of such 
subscrlptlon, It shall be the duty of the county court to make such subscrlp- 
tlon In behalf of such townshlp, aceordlng to the terms and conditions there- 
of, and if such conditions provide for the Issue of bonds in payment of such 
sulJseription, the county court sjiall issue such bonds, in the name of the 
county, with eonpons for interest attached; but the tate of interest shall not 
exceed ten per cent per annum; and the same shall be delivered to the raii- 
road company." 
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The pétition to the county court, which was the inception and 
bas's of its action, did net recite that the petitioners were "taxpayers 
and résidents" of Mt. Pleasant township. Its recitation is, "The un- 
dersigned, your petitioners, citizens of Mt. Pleasant township, in said 
county," etc. The existence of this fact is a jurisdictional fact. And 
the county court, for the purposes of such action, being a court of 
spécial and limited jurisdiction, the requisite fact of a pétition by 
"twenty-five persons, taxpayers and résidents of the township," should 
hâve been afîîrmatively found by the court and expressed upon its 
record before the court could acquire jurisdiction to order an élec- 
tion. Without this fact previously asserted and found by the court 
affirmatively, the whole subséquent proceedings of the county court 
were coram non judice. Galpin v. Page, i8 Wall. 371, 21 L. Ed. 959 ; 
Elis V. Pacific R. R., 51 Mo. 203; Thatcher v. Powell, 6 Wheat. 119, 
5 L. Ed. 221 ; State v. Woodson, 41 Mo. 230, 231 ; McCoy v. Zane, 
65 Mo. 11-16; Corrigan v. Morris, 43 Mo. App. 461 ; City of Kansas 
V. Ford, 99 Mo. 91-94, 12 S. W. 346; Kansas City, St. J. & C. B. 
R. Co. V. Campbell, 62 Mo. 588; Zeibold v. Foster, 118 Mo, 354, 
24 S. W. 155; Hansberger v. Pacific R. Co., 43 Mo. 196-200; Pea- 
cock V. Bell, I Saund. 74b. 

If it should be conceded to the plaintiff that, notwithstanding the 
pétition (whiçh is the initial and essential step to confer jurisdiction 
on the county court) might not express on its face the fact that the 
subscribers were taxpayers and résidents of the township, it would 
not defeat the jurisdiction, provided the county court had, prior to 
the making of the order calling the élection, found and affirmatively 
adjudged that the petitioners were taxpayers and résidents, yet the 
order made by the county court of April i, 1870, on the présentation 
of said pétition, did not find and adjudge that the m names to the 
pétition, or any number of them, were taxpayers and résidents of 
Mt. Pleasant township. It simply ordered that a spécial élection be 
held in Mt. Pleasant township "in accordance with the pétition of 1 1 1 
citizens of said township filed herein." Ail of which could hâve been 
true and yet not a single petitioner hâve been a résident taxpayer of 
the township. Nowhere, and at no time prior to ordering and hold- 
ing the élection, did the court fînd and déclare that twenty-five tax- 
payers and résidents of Mt. Pleasant township had petitioned the 
court for such élection. To meet this glaring defect and fatal omis- 
sion in the record, counsel for plaintifï has recourse to an entry made 
by the county court on its records on the first Monday of June, 1870, 
which simply recites the return of the clerk of the court showing 
that an élection had been held on the 3d day of May, 1870, the date 
the sensé of the citizens was taken on the question of the sujjscription 
to the railroad and the issue of bonds ; whereupon it is ordered by 
the court "that the sum of ninety thousand dollars ($90,000) be and 
the same is hereby subscribed, etc., in the name and behalf of Mt. 
Pleasant township, in said county, subject to and in pursuance of ail 
the terras, restrictions, and limitations of the pétition of taxpayers 
and résidents of said township heretofore filed, and the order of this 
court thereunder so made as aforesaid on said 5th day of April, 1870." 
117 F.— 34 
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By no possibility, of any known permissible intendment of law can 
this bë'ted'to bte a jùdicial findî^g- and ascertainment of the pre- 
rèquîstt^ fact, essential before an élection was ordered, that the 
pefitioners Were taxpayers and résidents of tKe township. There are 
sevèràl itisuperable objections to accèpting this aS a finding by the 
court of the required fact. It was a statement simply by way of 
récitation referring to the pétition that had been filed. It did not 
undéftake tp make any finding that the parties were taxpayers and 
fesidènts of Mt. Pleasant township. It would be bad even as a plead- 
ing uHdërtaking to plead ah essential fact by way of recitation. The 
couhty «purt could not, ai the June term, 1870, havè undertaken to 
amend itS record made in April, 1870, which was duriiig the February 
term of the court. Under 'the statute, as it then existed, the term 
of the courity court extendéd from the fîrst Monday in February to 
the first Monday in June, when a new term of court supertened. The 
record ënti-y inade at the April term had then passed out of the 
breast pf the cPiirt, and' must stand or fall just as it Was then made. 
It would be a practice môstvicious and fraught with danger to estab- 
lish a rule for this case thàt the court, having orderèd an élection 
without having before it a pétition from the taxpayers of the town- 
ship reciting the jurisdictional facts, and without having ascertained 
and entei'ed pf record the fact thàt the petitioners were qualified 
signers pf the pétition,^tP permit such a court, of Hmited jurisdiction, 
at a subséquent term, even to undertake to amend its record prior 
to the calling of the élection So as to show its jurisdiction, and much 
mpre for a court tp hold that in anoth'èr order, having in mind some- 
thîng else,' and by way of mère fecitatîon, it was sufficiènt to supply 
thé omission în the order càllîng thë élection. 

The réfiorted cases teèhi 'wfth inèiancés where parties hâve under- 
takeii tp supply omissions èf courts of limited -junsdiction to show 
affirmatively the jurisdictiPnal fact of record befoi'e process issued, 
or some .right thereunder is asserted, by way of aniehdment at a sub- 
séquent terpj. I Black, Judgm. § 158, lays dpwh the fundamental 
proposition that ^'the alIoW^nce of an amendment should hever be 
used by the court as a rnèans of reviçwing its jud'gments on the 
merits, or corrècting its'PWli. judicial mistakes, or siibstituting a judg- 
mént which it néither iri îaÉt rtendered or intended to render. When 
thé' defect cbnsists in thë failure oî the court to render the proper 
judgment, or arises froni iSrânt of judicial action, the record cannot 
be corrected'after the tèftp has closed, the cause being no longer 
sub judice. * * * Thé, pPwer to amend nutic pro tune is not 
reviSÔry in itS' nature, and is not intended tô correct judicial errors; 
Such àrriendménts ought never to be the means of modifying or en- 
larging the judgment, or the judgment record, sb that it shall ex- 
press somethihg whiçh tîié court did npt pronbunce. However er- 
roiiéous, the express jûd'gmënt pf the court cannot be corrected at a 
subséquent term." This {irinciple ' îs very aptly illustrated by the 
case of Corrigan v. Morris, 43 Mo. App. 456. There it was essen- 
tial that thé record should show that a justice of the peace was a 
justice in the city of KansaS. After' motion to quash an exécution 
on a judgment rendered by him, an amended transcript from his court 
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was filed, undertaking to supply the omission in the original judgment. 
The court said: 

"An avoldanee of this rule Is attempted by getting an amended transcript 
from the justice which does show him to be a justice of the peace in the 
city of Kansas. ïhis amended transcript does not show any mlstake in the 
foregoing, but does show that the justice altered his docket after the rule 
served upon him, so as to make It show jurisdiction where, at the time the 
proeeedings were had, it dld not appear. We are of the opinion that this 
cannot be done. For jurisdiction in cases llke this may be said not to dépend 
on the faet, but on such fact appearing in the proeeedings. If such fact does 
not appear, the proeeedings are coram non judice." 

Adjudications relied upon by plaintiff to support the proposition 
that, "if the signers of the pétition had been only citizens, and not 
taxpayers, this would hâve been but an irregularity which would 
not hâve affected the validity of the bonds," will be found, upon proper 
analysis, to be predicated of estoppel created by the récitals in the 
bonds that the conditions précèdent had been coniplied with, and 
the like; and this doctrine is applied with respect of bona fide pur- 
chasers before maturity. 

The act of 1868 in question provides that upon présentation of the 
required pétition the court shall "order an élection to be held in such 
township to détermine if such subscription shall be made, which élec- 
tion shall be conducted and returns made in accordance with the 
law controlling gênerai and spécial élections; and if it shall appear 
from the returns of such élection that not less than two-thirds of the 
qualified voters of such township voting at such élection are in favor 
of such subscription, it shall be the duty of the county court to make 
such subscription in behalf of such township, according to the terms 
and conditions thereof," etc. As this élection was held in 1870, it 
was subject to the provisions of chapter 2, "Elections," St. 1865, there 
being then no spécial statute for spécial élections except such as 
might be ordered to be held at other times than gênerai élection 
days. Under the statute, élections were conducted by j'udges and 
clerks. At the close of the poils, the poil books should be signed 
by the judges and attested by the clerks. The judges, at the close 
of the élection, were to transmit one of the poil books by one of 
their clerks to the clerk of the county court within two days there- 
after, the other poil book to be retained in the possession of the 
judges of élection. By section 25 — 

"The clerk of each county court shall, within eight days after the close 
of each élection, take to his assistance two justices of the peace of his 
county, or two justices of the county court, and examine and cast up the 
vote given to each candidate, and give to those having the hlghest number 
of votes a certlflcate of élection." 

Sec. 26. "The clerks, In comparing the returns from the several townships, 
shall do it publicly in the court bouse of thelr counties, first giving notice 
of the same, by public proclamation at the court house door." 

Sec. 28. "The clerk of the county to which such returns shall be made, 
after examining the same, shall certlfy the resuit to the sécréta ry of state, 
and give to the person having the hlghest number of votes a certlflcate of 
his élection, under the seal of his office." 

The only évidence, therefore, which the county court could hâve 
of the resuit of the élection was the certificate of the county clerk. 
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The only évidence of thîs certificate offered by the plaîntiff was the 
county court record of first Monday in June, 1870, which récites: 

"Now at this day is filed in open court the certificate of the clerk of tbis 
court, shqwing that on tlie 3d day of May, 1870, an élection of the qualifled 
voters o£ Bâtes county, state of Missouri, was held to obtain the assent of 
saifl yoters to subscribe the sum of ninety thousand dollars ($90,000) to the 
capital; stock of the Lexington, Chlllicothe & Gulf Bailroad Company, in pur- 
suancè of an order of this court," etc. 

To ,this évidence the défendant objected, as it showed on its face 
that it was an élection of the qualified voters of Bâtes county, and 
not by the quaUfied voters alone of the township. As the plaintiff 
neither offered to produce nor show aliunde that the certificate of the 
clerk was différent, it must be assumed, as against the plaintifif rely- 
ing on this part of the record, that the certificate of the clerlî only 
recited What this order states,— "an élection of the qualified voters 
of Bâtes county." As this was the évidence before the court, from 
which alone it was authorized to find that the proposition yoted on 
had been làwfully carried, it is conclùded therefrom that "the court 
being satisfied that two-thirds of the qualified voters of said town- 
ship who voted at said élection d^d vote in favor of said subscription 
and hâve given their assent thereto" was wholly unauthorized. The 
resuit, as certified by the clerk, is the only basis for the action of 
the county court. The certificate of the. clerk was a jurisdictional 
fact, to be afiirniatively found, to authorize the court to make its 
order. State v. Harrison, 38 Mo. 541 ; State v. Steers, 44 Mo. 224 ; 
State V, MaCkin, 41 Mo. App. 100; State v. Prather, 41 Mo. App. 
4SI, 452; Ijn re Rothwell, 44 Mo. App. 215; Comfort v. BaUingal, 
134 Mo. 281-294, 35 S. W. 609. 

The aCt iti question alsô provided that if the conditions of the sub- 
scription prpvide for the issue of bonds in payment of such subscrip- 
tion, the county court shall issue such bonds in the name of the 
county, and the same shall be delivered to the railroad company. 
This âct, which was the source of power to the county court, is to 
be presumed to hâve expressed the législative will and policy, which 
was, that if the tpwnship, iristead of undertaking to pay, by direct tax- 
ation, its subscription, shpuld elect to issue bonds therefor, the bonds 
should be delivered direcitly to the railroad company in payment of 
its subscription. The statute did not contemplate or provide for the 
appointment of a commissioner and the delivery of the bonds to him 
to be hawked about and sbld, and the proceeds, after the discount 
àpd expenses of the commission, be turned over to the railroad com- 
pany. It was an enabling statute, conferring authority on the county 
court to issue bonds in payment of the subscription, to be delivered 
directly to the railroad company, and it was, therefore, without the 
power to issue and dispose of such bonds in any other manner or 
for any other purpose. No consent of any given number of voters 
of the township could confer on the county court the power to issue 
and dispose of the bonds, which were'to create a burden upon the 
property, real and personal, of every property owner of the township, 
except as prescribed by the statute. The order of the county court 
not only provided for a commissioner to make the subscription to the 
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railroad, but expressly authorized him "to sell and dispose of said 
bonds to the best of his ability," with no other limitation on him. 
So that if the best he could do on the market was to obtain 50 cents 
on the dollar, at par value, he could do so. The évidence shows 
that 43 of the bonds issued were sold by James A. Boreing, claiming 
to be commissioner of the county, to Gaylord & Co., of which firm 
the plaintiff was then a member, and the transaction was conducted 
by him. The bonds were bought at a discount of 25 cents on the 
dollar, and a commission was allowed to this commissioner of $1,350 
out of the proceeds, thus lessening the ability of the obHgation of the 
railroad company to build the road. The county court was but the 
spécial agent of the township, with powers clearly defîned and limited 
by statute, which was its power of attorney. The county court hav- 
ing no officiai connection with a township, and being its spécial agent, 
created by statute, the township could not be bound unless the court's 
action was within the power delegated to it by the enabling act. 
Wilson V. Salamanca Tp., 99 U. S. 504, 25 L,. Ed. 330 ; Scotland Co. 
V. Thomas, 94 U. S. 691, 24 L. Ed. 219; Lawson v. Schnellen, 33 
Wis. 293. Every buyer of the bonds from the so-called county com- 
missioner took them with notice of lack of authority under the statute 
to sell and deliver. Morrill v. Cône, 22 How. 81, 16 L. Ed. 253; 
Pettis County v. Gibson, 73 Mo. 502. It is true the évidence shows 
that 47 of the bonds were later turned over to the railroad company 
by this commissioner; and therefore the contention is made that it 
devolves upon the défendant to show that the bonds in suit were 
part of the 43 sold to Gaylord & Co. It is a well-established rule 
of law that the validity of à statute, as of a contract, is to be de- 
termined by what it authorizes on its face to be donc, rather than by 
what was donc under it. As the order of the county court, in direct 
contravention of the enabling statute, directed the delivery of the 
bonds to the commissioner, a third party, with authority "to sell and 
dispose of to the best of his ability," when it is shown that 43 of the 
bonds were so sold, and that the plaintifï was a purchaser of said 43 
bonds, the burden should be cast upon him rather than the township 
to trace the bonds which he daims afterwards to hâve bought. The 
county court was the agent of the township under a statutory power 
of attorney limiting its agency. And as the purchaser of the bonds 
was referred by their face to the power of attorney and the order 
made by the county court for their issue, and knew that the bonds 
were being hawked and sold by a cosnmissioner, he was put upon 
his guard, and in good conscience should be held to show that the 
bonds he seeks to recover on were properly disposed of. The dan- 
ger of permitting the county, acting for the taxpayers of the town- 
ship, to départ in this respect from the express direction of the statute, 
is fitly illustrated by this conjuncture of aflfairs. Had the county or- 
dered, as the statute directs, the bonds delivered to the railroad com- 
pany, there would be no difïiculty in tracing the taker; but the 
county, through a subagent, not authorized by statute, having sold 
43 of the bonds at a discount of 25 per cent., and paying the subagent 
$1,350 commission, rendered it impracticable, if not impossible, for the 
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township to protect itself against this wrorig; unless the burden should 
be caàt on the purchaser ôfthe bonds situated like this plaintifE. 

I am unable to assent to the proposition, asserted in the very able 
briêf ôf counsel for plaintiflf, that the failure of the railroad company 
to locate and build its rdad through Mt! Pleasant township to the 
town of Butler, and to locate and continue a dépôt within a third of 
a mile of the courthouse, çonstitutes no failure of considération, and 
consequentiy is no défense to the bonds in the hands of this plaintifï 
with notice; The distinction between mère motive for an act and 
considération thërefor is recognized and applied by the courts in a 
proper case. The anticipated benefits to corne to a community irom 
the building of a railroad may be among the inducements to the 
taxpayefs to subscribe to its stock; but, as applied to the facts of 
this case, it cannot be maintained that, because a municipality should 
become a stockholder by making a subscription, it becomes bound to 
pay thë'èame, notwithstanding the contract expressly provides that 
the railroad is to build and complète the road as specified, except in 
favor bf ah innocent purchaser for value before maturity, where the 
récitals in the bonds show performance ôf conditions. It was not 
sufificient authority, under the statute in question, for the county court 
tb makè the subscription for the township that it should receive a 
pétition thCreto signed by 25 taxpayers, etc., but the statute requires 
that this pétition shall state "the terms and conditions on which they 
desiEesuch subscription shall be made." The county court can neith- 
er add to nor subtract from the terms and conditions. 

While it îs to be conceded that the pétition of citizens to the county 
court, in prescribing the conditions of the subscription, is not as ex- 
plicit as it should hâve been, yét, taken in its entirety, and reading ail 
of its provisions together, with a view of ascertaining what was the 
true intent and purport bf the considération for the subscription, it is 
quite clear that it was intended that the railroad company, in case 
the bonds were elected to be issued by the township, should put un- 
der contract ail the road south of the city of Lexington to the south 
Une of Ml. Pleasant township ; and that then the county should 
"make, or cause to be made, her bonds for the amount herein pro- 
vided, and deliver the saiiie into the hands of said commissioner" ; 
and that, ^é the wbrk progressed, in the work of construction 90 
per cent, of the proceeds of the bonds might be turned over to the 
railroad company, upbil évidence furnishéd by the engineer. This 
was immediately coupled with "the condition, made on the part of the 
railroad company, that' if said railroad company shall locate said 
railroad intb ànd through Mt. Pleasant township to the town of But- 
ler in Bâtes county, and comrhence and complète a road on the line 
of said location to the town of Butler within two years after the de- 
livery of said' bonds (thât îs, after the delivery to the commis'gioner), 
and locate ahd continue a dépôt within one-third of a mile of the 
courthouse in Butler, and commence the building of that portion of 
the road lying within Mt. Pleasant township at the point where the 
dépôt is to be located, and build and-complete said roadbed from that 
point to the north line of said township, then, and as said work is in 
State of progression, said bonds or their équivalent shall be delivered 
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to said Company as herein provided." From which it is clear that 
neither the petitioners nor the electors contemplated that the bonds, 
or their proceeds, should be turned over by the commissioner to the 
railroad company until after its road was located and the work was 
being donc to completion in "building a road on the hne of said lo- 
cation to the town of Butler," and that this work was to be done 
inside of two yéars, establishing a dépôt within a third of a mile of 
the county seat, and building and completing the road from that point 
to the north line of the township, "then, and as said work is in state 
of progression, said bonds or their équivalent shall be delivered to 
said company." 

The company was not, therefore, entitled ta hâve the bonds turned 
over to it simply by locating a line of railroad, by grading it in de- 
tachments, but not completing it as a railroad, without even begin- 
ning the érection of any dépôt near the town of Butler, the county 
seat of the county, the principal town in Mt. Pleasant township, or 
extending its line to the north line of the township. In short, it is 
perfectly apparent, from the conditions imposed by the petitioners, 
that it was the purpose to hâve the railroad into and through this 
township, with a dépôt established for their accommodation, and 
that this work was to be done within two years ; and this was made 
the condition of the subscription and delivery of the bonds. As said 
in German Sav. Bank v. Franklin Co., 128 U. S. 526, 9 Sup. Ct. 159, 
32 L. Ed. 519: 

"Under such clrcumstances, any condition Imposed by the vote as a con- 
dition précèdent to tlje Issuing of the bonds In payment of the subscription 
was a part of the vote, and a part of the authority for the subscription. So, 
also, any condition prescrlbecl by the vote as a condition précèdent upon 
which the bonds should be Issued must bave been complied wlth, In order 
to make the bonds valid and blndlng." 

See also Citizens' Savings & Loan Ass'n v. Perry Co., 156 U. S. 
700, 701, 15 Sup. Ct. 547, 39 L. Ed. 585. 

True it is, thèse rulings were on the laws of Illinois, inhibiting the 
issuing and delivery of bonds unless the conditions of the subscrip- 
tion were complied with, which were précèdent acts ; the only dif- 
férence in fact in the case at bar being that the bonds were to be 
issued and delivered to the commissioner, to be by him held, to be 
delivered to the railroad company on condition that the road should, 
within two years, commence and complète a road on the line of the 
location to the town of Butler after the delivery of the bonds to the 
commissioner, and should also locate and continue a dépôt at a given 
point, and would commence and complète the building of that por- 
tion of the road in the township from the dépôt to the north line of 
the township, and be entitled to the delivery of the bonds as the work 
was in state of progression. There is nothing in the récitals of the 
bonds in question which precluded the county, on behalf of the town- 
ship, from showing that the conditions were not complied with. The 
bonds only recite that they are issued by the county court of Bâtes 
county "by virtue of an act of the gênerai assembly of the state 
of Missouri, approved March 23d, 1868, etc., and authorized by a 
vote of the people taken May 3d, 1870, as required by law." There 
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;s no recitation that the conditionSi' had been complied with by the 
railroad Company, upon which thë 'Boflds were issùed. i As said in 
Citizens' Savings & Loan Ass'n v. Perry Co., supra, at page 704: 

"As the récitals In the bonds issued. ♦ • • neither expressly nor by 
necessary' Implication imported a compltauee wIth the condition précèdent 
imposed by poptilar voté In référence tff the location of the company's shops 
at DtiQUoln, it was open to the courity to show that that éondition was net 
performed -when the bonds were issued by order of the county court, and 
had never been performed." 

Especially must this obtain as against a party purchasing after 
maturity, and with notice (as the évidence shows in this case) of the 
fact that the county ' Was resistingpayrrjent of the bonds. 

The further question is raiséd by défendant against the validity of 
thèse bonds, bâsed upon the fact thati the subscription, if voted for by 
the citizens of Mi. Pleasant towilshîp, was to the Lexington, ChilH- 
cothe & Gûlf Railroad Company, which the plaintifï claims was aft- 
erwards consohdated with the Pleasant Hill Division of the Lexing- 
ton, Chillicothé & Gulf Railroad Côixipariy, under the name of the 
Lexington, Lake & Gulf Railroad Company, and as, on a well-estab- 
lished rule of law, the LexingtOri, ChiUicothe & Gulf Railroad Com- 
pany thereby ceased to exist by being mërged into the consolidated 
Company, the consolidated cômpany never became entitled to the 
bonds m question. This questioiî was directly passed upon by the 
suprême court in the case of Harshman v. Bâtes Co., 92 U. S. 569, 
concerning the bonds in question, in which it was held that, as it 
did not appear from the record before it that the subscription had 
been madeto the Lexington, ChilIic;othe & Gulf Railroad Company 
prior t;o the coilSolidation, ît did ndt pass, by dévolution, to the con- 
solidated company under the statute authorizing such consolidation. 
The court held that, as long as the authority to the county to make 
the sùbscriptiân remained unexecutèd, "the occurrence of any event 
which créâtes a revocation in làw will extinguish the power. The 
extinction 6f the company in whosê faVor the subscription was au- 
thorizédworked such a revocation. The law authorizing the con- 
solidation of' thé railroad Coihpanies'doeS not change the law of at- 
torriey and cotlStituent." Thië riilittg' Was reafifirmed in Bâtes Co. v. 
Wintérs, 97 IJi S. 83-89, 24 L. Ed; 933, in which it was further de- 
cidédby thé c'ô^urt that the ofder ôf the county court in this case mak- 
iilg the subsct'îption "was not inteiided to be final and self-executing. 
While it rècïtetl that thé Stim nâméd should be, and was thereby, 
SubsGribed, it 'authorized âîid dirécted' the agent 'to make said sub- 
scription on the stbck books of the said company' upon the conditions 
specified, and tô' report to the court herein." It âppears from the 
report of the là§t tiamed casé, on page 90, that it was made to appear, 
by the agrééd 'Stâtëment of fâcts upon which that case was tried, 
that the agent ëf the county to mâke thé subscription returned to 
the court in jkiiuary, 1871, that hé had madé no subscription of 
this stock tS the Company pfîdr to ïhe act of consolidation. There- 
upon the case 'wi'ïs reversed, and sent back for further proceedings in 
conîormity theiréwith. On rétrial of the case, another finding of facts 
was brought about by agreement of coûnsel, in Some wây unknown 
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to this court, by which it was made to appear that the county court 
of Bâtes county had appointed A. L. Betz agent of the county to 
make this subscription on behalf of Mt. Pleasant township in the order 
of June I, 1870, when the order of subscription was made; and that 
he presented this order to the board of directors of the raiiroad Com- 
pany, and that the sarae was accepted on the I7th day of June, 1870; 
and upon this showing the plaintiff in that case prevailed in the litiga- 
tion. 

On the trial of the case at bar, it is developed by the original record 
book of the county court, introduced in évidence hère, that no such 
order was ever made by the county court of Bâtes county appointing 
said Betz agent for such purpose. It appears on page 93 of the 
minute or record book of the raiiroad company, in what purports to 
be a certified copy of the records of the Bâtes county court, spread 
upon the records of the raiiroad company, that A. L. Betz had been 
appointed agent of the county at the time of making the order of 
subscription aforesaid. But that the insertion of A. L. Betz's name 
in said purported copy was a clear fabrication there can be no ques- 
tion. This entry on the record book of the raiiroad company is 
clearly incompétent évidence against the défendant. It is not the 
original record évidence of the county court, nor is it a certified copy 
therefrom ; it only purports to be copied onto the book from a certi- 
fied copy. As such it is a self-serving statement, made up by the 
raiiroad company, which, on every rule of law and common justice, 
is inadmissible against a third party. Board of Com'rs v. Keene 
Five Cents Sav. Bank, 108 Fed. 507, 47 C. C. A. 464; Cçffin v. 
Board (C. C.) 114 Fed. 518. The only référence made in the records 
of the Bâtes county court to A. L. Betz first appears in the pro- 
ceedings of the court on the içth day of December, 1870, which mere- 
ly recites that "now at this day cornes A. L. Betz, commissioner here- 
tofore appointed by this court, to sub scribe stock to the Lexington, 
Chillicothe & Gulf Raiiroad Company, and as such présents his re- 
port, which is approved." What this report was, or what it con- 
tained, is not shown by the record, nor was any such report oiïered 
in évidence by the plaintiff. Neither does it appear from this entry 
that the stock he was to subscribe was on account of Mt. Pleasant 
township. A mère order of a county court, il it had been made, 
designating A. L. Betz agent "to subscribe stock to the Lexington, 
Chillicothe & Gulf Raiiroad Company," would not be sufficient to 
show that he was authorized to subscribe this particular stock, espe- 
cially so in view of the fact that the record shows that Grand River 
township had also voted a subscription. Neither does this mère reci- 
tation show when he was appointed. This entry was of date De- 
cember 19, 1870, more than two months after the act of consolida- 
tion; and it does not appear, therefore, that he was appointed such 
agent prior to the act of consolidation, which the plaintifï claims 
occurred October 4, 1870. And as proof most persuasive that the 
county court of Bâtes county had not theretofore appointed any 
agent to make a subscription of this stock, and that it understood 
that no such subscription had been made, on the i8th day of De- 
cember, 1870, it appointed James M. Boreing as commissioner for the 
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sale of the bonds in question, and required him to give bond in the 
sum of ^180,000 for the faithful performance of his office,— just double 
the atnbunt of the $90,000 of bonds to be issued. On the i8th day 
of Janukry, 1871, his bond was approved by brder of court ; and there- 
upon an order was made by the court for the issue of the bonds, 
payable to the Consolidated company, the Lexington, L,aiie & Gulf 
Railroad Company. And, after reciting the consolidation of the 
roads, the court, on said January 18, 1871, made this further order: 

"ThatsaWi bonds be dellvered to James M. Borelng, commissioner, and 
the'proçéeds théreof by hlnij pald over to the sajd Lexington, Lake & Gulf 
Bailroaà Cotnèany, or thelr agent, accordlng to the terms and conditions of 
sald subscrlption hereln referred to, and sald bonds numberlng from one to 
nlnety, Inclusive. Said James M, Borelng Is hereby autborlzed to subscribe 
said stock to said railroad company." 

On page 144 of the so-called minute or record book of the railroad 
company, after the articles pf consolidation had been recorded there- 
in, is entered the subscription, over the signature of said James M. 
Boreing, commissioner, of the $90,000 of stock to the Lexington, 
Lake & Gulf, Railroad, Company, in pursuance to said order of the 
county court of January 18, 1871. This is followed by two other sub- 
scriptioné rtiade on said bOok from other townships, at}d thèse are 
the last entries of any cliaracter whatever made in this book. The 
balance of the book from page 148 to page 284 is an entire blank. 
Had the subécription beeh nlade by an agent appointed by the county 
court pribr'to the consdlîdationj t'here would hâve been no occasion 
for this appbintnient of Boreing as such agent on January 18, 1871, 
to make sticli' subscription to the consoHdated road, as the subscrip- 
tion alreacfy itlade to the Lexington, Chillicothe & Gulf Railroad 
Company would bave passed,: by dévolu,tion and opération of law, 
and thé articles of consolidation; to the ConsoHdated company. The 
county court did not issue any bonds until after this order of Janu- 
ary 18, 1871,' as until the subscription made by its agent, Boreing, 
it did not recognize any obligation to issue the bonds. The first lot 
of bonds, 43 in numben weré sold by Boreing, as such agent, to 
Samuel A. Gaylord & C;o., Juhe 14, 1871, as shown by copy of the 
account between said Boreing and said Gaylord & Co. filed with 
the clerk of the county coiirt. And on the first Rjonday of May, 
1871, as shown by the records of the èounty court, said Boreing made 
his report showing that hé had turned over the retnaining 47 bonds 
to the railroad company and received crédit therefor. 

It further appears from said minute or record book of the railroad 
company, on pag-e 84, that at a meeting of the board of directors 
of the railroad company, held at Lexington, Mo., on the I7th day of 
June, 1870, "A. L. Betz, together with such persons as he may desig- 
nate or associate with him, be authorized to obtain subscriptions from 
counties, towns, or townships along the line of said railroad to the 
capital stock thereof, and to discharge said duty, by authority of 
said comparty, until further ordered by the board, but without expansé 
to the said company." And on the same day said Betz appeared be- 
fore said board, and presented the purported certified copies of the 
proceedings of the county court of Bâtes county, in which his name 



EDWAEDS V. BATES COTJNTT. 539 

is inserted as tlie duly appointed agent of the county court for making 
this subscription. Either he, or some one unauthorized by the county 
court, which can speak alone by its record, fabricated this interpola- 
tion of bis name as agent of the county. There is palpable reason 
why the record of the Bâtes county court should show afnrmatively 
the sélection and appointment by the county court of the agent or 
commissioner to make the subscription on behalf of the township on 
the books of the railroad company. Both by the terras of the péti- 
tion of citizens of the township to the county court asking for an 
élection, etc., and the order for élection and the order of subscrip- 
tion, it was provided that the agent, who was to be appointed by the 
county court, should be a citizen of Bâtes county. This was deemed 
important by the citizens of the township, especially as it was pro- 
vided that this agent was to dispose of the bonds "to the best of his 
ability," and to see to the making of the subscription on the books 
of the railroad company. The county court had, therefore, no power 
to appoint any other person than a citizen of the county. So, whether 
or not this fact of citizenship should hâve been expressed on the 
record of the court, it must be conceded that the fact must hâve been 
found by the court in making the appointment, as much so as if the 
terms of the pétition had required that John Smith of Mt. Pleasant 
township should be appointed as such agent. There is nothing in 
the records of the county court to show that A. L. Betz, who is 
claimed by the plaintifï to bave acted as such agent, was a citizen 
of Bâtes county; and no compétent évidence aUunde was ofïered by 
the plaintifï showing such essential fact. 

In view of the fatal objections already discussed to the validity 
of thèse bonds, it is not deemed necessary to discuss and détermine 
the question raised by défendant, that the évidence fails to show that 
any notice was given of the stockholders' meeting to consider the 
proposed consolidation of the two roads; nor the efïect of the cer- 
tiorari proceedings instituted during the pendency of this suit ; nor the 
question raised by counsel that the two roads as projected were paral- 
lel roads, and therefore not capable of being consoUdated under the 
act of the state législature of 1870 then in force; nor the question 
raised by counsel that the Consolidated road materially varied from 
the projected Une of the railroad to which the subscription is claimed 
to hâve been voted. 

Another important question arises on the record and the évidence 
in this case, which the court should discuss. As this suit was insti- 
tuted October 5, 1891, if the bonds did not then belong to the plain- 
tifï, but in fact to a citizen of Missouri, the action is a fraud upon 
the jurisdiction of this court; and the moment, in the progress of 
the case, this fact appears, the plaintifï should go out of court. There 
are manf facts and circumstances characterizing this transaction which 
impel the belief in the mind of the court that the plaintifï Edwards 
was and is a "dummy" used to give jurisdiction to the fédéral court, 
and that the real owners of the bonds at the time the suit was insti- 
tuted were Weil & Co. 

The firm of Gaylord & Co. of St. Louis, of which the plaintifï was 
a member, became the purchasers of 43 of thèse bonds on June 17, 
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J871. Wtiether the bonds in suit belong to this lot the evideace does 
not disclo'çé.; Afterwards, about the year 1885, this firm became 
banlcrupt. After that the plaintiff, up to the time of his alleged pur- 
chase of the bonds in suit, does not appear to hâve been engaged 
in any remuneîative business so as to hâve recovered any part of his 
lost fortune.' JVIr. Donaldson, in his first déposition, taken May 10, 
1898, in this case on behalf of the plaintifï, and who is certainly a 
favorite witness of the plaintifif, with an accommodating memory, 
testifîed that in the yéar 1890, in August or September, he remem- 
bered that the plaintifï, who claimed tô hâve obtained the bonds from 
a man by the name of Champion, as âdministrator of some estate in 
St. Louis, asked the witness to get the bonds compromised for him, 
and that he wrote to the clerk, and went down once to the Bâtes 
county court, — he thinks in the latter part of October, 1890. He 
did not remember the numbers of the bonds, but that the coupons 
of 1873 ^^ subséquent years were attached ; that he held the bonds 
for a short time, until after the court had passed upon the subject, 
and would not agrée to submit the proposition to a vote; that he 
offered to compromise at 65 cents; and that he saw a check given 
for the bonds. In his làst déposition he testiiled that at the time ol 
the alleged purchase of the bonds the plaintifï "had his office at that 
time in Weil's office," the firm of Weil & Co. being then engaged 
in the bond brokerage and banking business in St. Louis. 

The plaihtjff testified that he paid for the bonds by giving "a check 
or order" on Weil & Co. So the purchase money for the bonds was 
furnished by Weil & Co. No such check or order is produced by 
Weil & Co. or the plaintifï. No note was taken by Weil & Co. from 
Edwards for this money. No book account is shown by Weil & Co. 
showing any account between the parties. Edwards went to New 
York, and this suit was brought by Mr. Skinker, an attorney who had 
long been coiinsel for Weil & Co., on the 5th day of October, 1891. 

As the two bonds, exclusive of interest, did not exceed $2,000, and 
it was then an open question whether the coupons attached to the 
bonds sued on representing the interest could be reckoned in "the 
amount in controversy" to give this court jurisdiction, a second count 
T^as made to the pétition, counting on several funding bonds issued 
by Bâtes county on behalf of Mt. Pleasant township, notwithstanding 
the interest thereon had been provided for by the county and was 
subject to demand by the holder of thèse funding bonds. It is now 
developed by the déposition of A. J. Weil that he was then the 
owner of the funding bonds, and he testifîes herein : "I loaned thèse 
ibonds to Mr. Skînker." Why he did this he does not even deign 
ib explain. But, as Mr. Skinker used them to eke out the supposed 
necessities of the Edwards suit, the inference is justified that Mr. 
Skinker so advised him ; and, as he disclosed no other considération 
for this loan, the further inference is warranted that he must hâve 
been deeply interested in having the Edwards suit maintained in this 
jurisdiction. 

The history of the suits on thèse bonds in this court is shown in 
the opinion of this court in Edwards v. Bâtes Co., 55 Fed. 436. Suit 
was first brought on thèse bonds by Thomas K. Skinker, as attorney. 
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in the name of one Norman De V. Howard, to which a demurrer was 
sustained as the suit did not exceed $2,000, exclusive of interest and 
costs. Without dismissing that suit, and while it was pending, the 
same attorney brought suit on the same bonds in favor of this plain- 
tifif, and in addition thereto on seven funding bonds of the county for 
$100 each, dated October i, 1885, and not maturing on their face 
until 1905. The county, by condition attached to the funding bonds, 
reserved the right to redeem the same at any time after five years 
from their date, with a provision that, if not presented within 30 
days after notice by the county of its élection to redeem, the bonds 
should cease to bear interest, and should be payable on présentation 
to the county treasurer. Notice having been given to redeem, Weil 
did not présent the bonds for payment within 30 days, and it was 
held that it was apparent that the suit was brought on the funding 
bonds (solely for the purpose of increasing the amount in suit beyond 
$2,000), about which there was no real controversy, and therefore the 
court had no jurisdiction ; the coupons attached to the two bonds in 
question being in the nature of interest. On writ of error to the su- 
prême court it was held that, in determining the jurisdictional amount 
in an action in the circuit court of the United States to recover on 
municipal bonds, the matured coupons thereto are to be treated as 
separable, independent promises, and not as interest due upon the 
bond, and therefore the court had jurisdiction, exclusive of the fund- 
ing bonds declared on in the second count. It was after this that the 
plaintifï dismissed the count as to said funding bonds. The incorpo- 
ration of the second count, based on the bonds loaned by Weil to help 
out, as was then supposed, the jurisdiction of the court, showed a 
deliberate purpose to perpetrate a fraud on the jurisdiction of this 
court. 

The fact being developed on this trial that J. C. Weil or J. C. 
Weil & Co. are back of this suit, paying ail the expenses of its 
prosecution, the position is assumed by the plaintifï that J. C. Weil 
became the owner of the bonds since the institution of this suit. 
To this end the déposition of Edwards was taken, in which he testi- 
fies that in payment of the bonds "I gave a check or order on A. J. 
Weil, the banker, for the amount of the purchase. * * * When 
I got back to New York, I paid Weil in money for thèse bonds. I 
do not know how I paid him. I think I owed it to him for some 
time. There were a number of other transactions involving money 
at the same time. I never gave him a note. When settling up with 
Weil, I did not take up my checks and orders ; I simply looked over 
the accounts." If this was the truth, Edwards, having liquidated the 
debt to Weil & Co. for the purchase money advanced for the bonds, 
remained their unqualified owner. How, then, did A. J. Weil sub- 
sequently become the owner, as plaintifif's counsel now admits he is ? 
His déposition contradicts Edwards. In answer to the eleventh in- 
terrogatory: "State when and how the plaintifï paid him, or the 
fîrm of J. Weil & Company, the amount of the purchase price of the 
two bonds," he said: "When the Mount Pleasant township bonds 
were paid for by A. J. Weil & Company, of St. Louis, for Mr. Ed- 
wards, they were charged on the books of that firm to Mr. Ed- 
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wards' individual account, and the accpunt was transferred from A. 
J. Wêîl & Company of St. Louis to A. J. Weil & Company of New 
York; ;-apd A. J. Weil & Company of New York cha.fged the same 
to Mr. Edwards' individual account, and was paid fpr by him ; and 
when the fifm of A. J. Weil & Company of New York was dis- 
solved, in settlement of the account of Edwards this claim was part 
payment' of this acCouilt, and A. J. Weil & Company of New York 
became the bwners ôf whatever proceèds would be, realized by Mr. 
Edwards ia this suit; and it was further understood that this suit 
was to be iprosecuted in his nartie." And in answer to the twelfth 
interrogatory he said: "I do not remember how the payment was 
made, bût khow it was made." 

A more inyolved, lack-candor statement by an intelligent business 
man is rafely presented to a court. If A. J. VVeil & Co. of New 
York "charged the same to the individual account of Edwards, and 
was paid' for by Edwards," why did not Edwards still remain the 
owner ? And how, then, did Weil & Co. become the owner ? The 
witness proceeded by way of explanation to say, in efifect, that after- 
wards, when the firm of A. J. Weil & Cû. was dissolved, in the set- 
tlement of the account of Edwards this claim was a part of this ac- 
count. What was there to settle of Edwards' account if he had al- 
ready pâid it to the firm, as Edwards testifîed he had donc? The 
fund had already gone irito the copartnership assets, and there was 
no allotinent, on dissolution, of Edwards' daim to one of the part- 
ners, a!nd tHé transfer by Edwards of the bonds to one of the partners 
in liquidation of his alleged debt; but the bald further statement 
of ,the witness is that "A. J. Weil & Company of New York," the 
firm itself, became the owners. If, looking at his whole déposition, 
it is to be said that the witness meant to say that he took the bonds 
in, settlement of the account against Edwards, there is not only a 
palpable contradiction of Edwards' statement that he paid Weil in 
money or othen/vise, but it leaves the case in perfèçt consistency 
with the mère letter of the statement that Edwards boûght the bonds 
and paid the vettdor therefor, but with Weil & Co.'s money; and 
after his name served thë'ptirposë of a suit in the United States 
court the bonds remained those of Weil & Co., with not a dollar 
paid therefor by Edwards or by Weil & Co. to him, except as a 
"dummy" in the original transaction. There is not a mark of a pen 
betwéeii thèse barties tp évidence any indebtedness of Edwards to 
Wëïl & Co. No note was èVer takèn ; and when the account books, 
Which should show the transaction, are called for, they are not pre- 
sented. Edwards was a hiere impècunipùs desk hOlder in Weil & 
Co^'s office when the bOnds wete bought on spéculation, when, as 
the testirriohy shpws, he kiiéw they wçre bçing repudiated by the 
county. They weré not put up even as collatéral security with Weil 
&Co. 

Outside of Edwards* statehient that he paid the costs in this case, 
wi^hout producing a re'ceipt, check, or letter from the clerk or the 
attorney, it is adfnitted thât Weil has, paid ail of the costs of the 
litigation afteriè^. What costs, then, did Edwards pay? What 
costs were due from hirh? If he paid to the clerk or attorney, 
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where is his receipt or letter evidencing it ? If this îs an honest, open 
transaction, why did Mr. Weil, in taking his déposition, refuse to 
show his letter book giving the correspondence touching this litiga- 
tion? As the défendant, in order to get at the facts in this case as 
best it might, was compelled to hâve recourse largely to the évidence 
in the keeping of Edwards, A. J. Weil, and their attorney, it took 
the déposition of Mr. Skinker, attorney for the plaintifï, and asked 
him to produce the correspondence between him and Weil. This 
he declined to do, claiming that they were privileged communications 
between client and attorney, but that he would produce the letters 
at the trial of this case; thus placing the défendant at the disad- 
vantage of not knowing what the évidence would be, nor how to 
meet it, ùiitil on the final trial of the case. At the trial of the case, 
plaintiff's counsel still insisted that the communications were priv- 
ileged, and, without waiving the objection, agreed to submit the cor- 
respondence to defendant's counsel, with the understanding that such 
of it as was deemed material might be submitted to the court to- 
pass upon the question of its competency under the plaintiff's objec- 
tion. As the court sustains this objection of the plaintiff, thèse let- 
ters are not the subject of comment, further than to say that the 
letters preseinted to counsel from Weil & Co. and A. J. Weil (the 
signatures being used interchangeably) to Rïr. Skinker run from 
February, 1893, showing that there must hâve been previous cor- 
respondence between them; but the letters produced from Mr. Skin- 
ker to Weil do not begin until 1896, with no explanation of this 
circumstance. As said by Chief Justice Waite in Stewart v. Lansing, 
104 U. S. 510, 26 L. Ed. 866: "The testimony is noticeable rather 
for what is omitted than for what was introduced. It would seem 
to hâve been easy to prove the exact facts as to the parting with the 
bonds." The court of appeals of this circuit, in Central Coal & Coke 
Co. V. Hartman, m Fed. 96-102, 49 C. C. A. 244, animadverted upon 
the unsupported, naked statement of a witness about a transaction, 
without producing books, letters, checks, or other data to support 
it, and for that reason such testimony ought not to be the foundation 
of a judgment in a case where the parties had books, letters, etc. 
This just rule ought to apply with especial force to a transaction 
like this, where it appears that checks passed and entries were made 
in account books of a firm, and not a letter or check or book is 
produced in corroboration, on the remarkable excuse that the books 
may hâve been sold or burned. 

From the inception of this litigation the plaintiff and his attorney 
hâve been advised that the integrity of plaintiff's ownership has been 
challenged. And yet up to the time of the filing of the replication 
herein the plaintiff claimed to be the owner of the bonds, and never 
disclosed the interest now admitted to be in Weil ; and in his déposi- 
tion, taken in 1900, he unqualifîedly testified to having paid expansés 
and costs incident to the prosecution of the suit, and said that thèse 
payments had been made by drafts drawn on him by Donaldson in 
St. Louis, in amounts from $60 to $70, aggregating several hundred 
dollars. But Donaldson, in his testimony, afterwards taken by the 
défendant, testified that he never had drawn a draft on him for any 



5ii 117 FBDŒRAL REPORTER. 

amount whatever in connection with. this litigation; that he had no 
connection wifh it whatever, excëpt the writing 6f the letter shown 
him, in hiè déposition, to Mr. Weil. And as further évidence of 
évasion and laclf of candor, Mr. Wèil, in his déposition, taken by the 
défendant, when asked as to whether or not ne had paid the costs 
and expenses incident to this litigation, cunningly avoided disclosing 
the whole truth, in that he failèd to answcr the interfbga:tory (the 
déposition beihg taken on interWgafories) as to the tinies when thèse 
pa^ments had been maflè. 'ïhe question was: "Interrogatory 27. 
Plèase State* What amotints, if any, you ever paid, 01: caused to be 
paid, to any and ail perspns as costs or expenses incident to the 
prosecution pf ; this suit ; tp Whom such payrrients were made and 
whén they wére made? Answer. Whén requested by Mr. Skinker 
r hâve paid costs in this Suit.'"/ 

In view of the fact that the suprême Court of this state, in Webb 
v. Lafayette Co., 67 Mo. 353, at the April term', 1878, prior to plain- 
tiff's alleged purchasé, decidëd that the said act of 1868, under which 
thèse bonds were issued, was unconstitujional and void, rendering it 
necessary that the party seeking to fecover on sucli bonds should not 
be a citizen of the state of Missouri, it is the duty of this court to see 
that its jurisdidtion is not ihvoked çollusively to évade the décision of 
the suprême ■ court of thç state cpnstruing a législative act of the 
state, to which that court has evèr since adhered, 

On ail the facts and circumstances of this case, I cannot escape the 
conviction that Edwards' ownership of thèse bonds was only appar- 
ent, and not actual. 



UNITBD STATES v. SOUTHERN PAC. R. 00. et al. 
(Circuit Court, S. D, Callfomla. July9, 1902.) 

' ' ■ No.8lrô.' 

1. PuBiiic Lands— Railroad Qbant— Rights oi' Moktoagees. 

The mortgagees of ths Southern paclflc Railroad Company liaye no 
: other or greater rights than the company Itself In lands erroneously 
' patènted or certlfled undèr Its grànt. 

2. Same— Construction dp €}raht. 

None of the lands within the SO-mlle limlt of the grant made to the 
Atlantic & Pacific Railroad Company in Californla by Act July 27, 1866 
(14 Stat. 292), passed to the Southern Paclûc Railroad Company by virtue 
of the grants made to that company .by the joint résolution of June 28, 
1870 (16 Stat. 382), or the act of March 3, 1871 (16 Stat. 573). 

8. Sake— Suit to Dktbeminb RightS undbr Raileoad Grant— Eqditt Ju- 
risdiction'. ' 

The United States may maintàln a suit In equlty, under Acts March 
8, 1887, Feb. 12, 189% and March 2, 1896 (24 Stat. 556, 29 Stat. 6, and 
Id. 42), to set aslde patents erroneously issued to a railroad company 
for lands under a grant, and to test the bona fldes of persons claimlng 
to be bona flde purchasers, and estàbïish and eonfirm their rights in any 
of the lands so patènted, and may In the same suit require an accountlng 
from the railroad company in respect to such of the lands involved as It 
has sold, and obtain a decree agalnst It for the sums recoverable therefor 
under such acts. 
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4 Equity— Objections to Jchisoiction— Timk por Makino. 

Objections to the jurisdiction of a court of equity on the ground that 
the remedy at law is plaln, adéquate, and complète must be made at 
the earliest opportunlty, and before the défendants bave entered upon 
their défense on the meiits. 

5. Pdblic Lands— Suit to Détermine: Riohts undkb Railroad Gbant— 
Paeties 

In a suit by the United States under Act March 3, 1887, and Its amend- 
ments, to détermine rights In lands erroneously patented under a railroad 
grant, where It Is alleged and shown that purchasers from the company 
are very numerous, and that they ail occupy the same position, it Is not 
necessary that ail should be made défendants, but a number may be 
jolned as représentatives of the class, and the tltles of ail conflrmed, 
where It appears that they were bona flde purchasers. 

fl, Same— Construction of Statuts. 

Act March 2, 1896, amendatory of prior acts relating to sults to re- 
cover lands erroneously patented under railroad grants, and which pro- 
vides that "no patent to any lands held by a bona flde purchaser shall 
be vacated or annuUed, but the right and tltle of such purchaser is hereby 
conlîrmed," but requires payment to be made for such lands to the 
United States either by the purchaser or by the grantee company In case 
It has recelved paymeut from the purchaser, does not operate to conflrm 
the tltle of the company, or to enlarge Its rights. 

7. Bame — Becovbry op Price op Lands Sold by Company. 

The provision of such acts requiring the grantee company to pay to 
the United States the minimum government price for the lands er- 
roneously patented to it, and which it has sold to bona flde purchasers, 
In case it has recelved so much from the purchaser, was withln the power 
of congress, and is not invalid, as creating an indebtedness by a rétro- 
spective act, but, on the contrary, is a walver by the government, to the 
extent of the excess above the minimum price, of Its rlght to recover the 
full value of the land, which arose from the act of the company In selllng 
the same wlthout right. 

8. Same. 

The fact that the crror in issuing patents to a railroad coînpany for 
lands to which It was not entitled under its grant was that of the land 
department constitutes nelther a légal nor équitable défense to an action 
by the United States to recover such lands, or their value, when sold to 
bona flde purchasers, at least where such error did not prevent the com- 
pany from obtalning ail the lands to which It was entitled under Its grant. 

In Equity. Suit for adjustment of land grant. 

The Attorney General and J. H. Call, Sp. Asst. U. S. Atty., for the 
United States. 

Wm. Singer, Jr., Wm. F. Herrin, T. M. Stewart, S. V. Landt, and 
R. H. F. Variel, for défendants. 

ROSS, Circuit Judge. By its bill the complainant sets up, among 
other things, the grants made by congress to the Atlantic & Pacific 
Railroad Company and to the défendant Southern Pacific Railroad 
Company by the act of July 27, 1866 (14 Stat. 292), and the grant to 
the défendant railroad company made by the joint resolution of June 
28, 1870 (16 Stat. 382), and by the act of March 3, 1871 (16 Stat. 573), 
and the subséquent act of congress of July 6, 1886 (24 Stat. 123), de- 
claring forfeited the grant to the Atlantic & Pacific Company of July 
27, 1866, and restoring to the public domain ail of the odd-numbered 
sections within 30 miles on each side of its line of road between the 
eastern boundary of California and the Pacific Océan at San Buena 
117 P.— 35 
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Ventijra. It is alleged that ail of the lands described in Exhibit A, 
arinéxéd to and made part of the bill, situated in California, and con- 
sistipg of separate and distinct tracts of the public lands, and aggre- 
gating 30,067.79 acres, fell within the 30-mile Hmits of the Atlantic & 
Pacific Railroad grant; that, regardless of the rights of the complain- 
ant, the défendant railroad company, as well as the other défendants, 
claimi soiileititle and intèrest in the ïands described in Exhibit A, an- 
nexed to the bill, under some or ail bf the aforesaid acts of congress 
granting. lands to the défendant railroad eompany, the précise nature 
and exterit ,0Î which claimS are ttnknown tô the complainant, but which 
it allégés a^é urifounded;; that subséquent to the passage of the afore- 
said act of March 3, 1871, and prior to the year 1896, patents were 
erroneously issued by the department of the interior to the défendant 
railroad eompany in due fôrm, purporting to convey to that eompany 
the lands described ih the said Exhibit A. It is alleged that the 
grands made to the défendant railroad eompany by section 18 of the act 
of July 2f, 1866, by the joint résolution of June 28, 1870, and by section 
23 of the act of March 3, 1871, were made upon the same terms, con- 
ditions, restrictions, and limitations as the grant to the Atlantic & 
Pacific Railroad Conipany by the act of July 27, 1866, by section 20 
of which latter act congress expressly reseryed the right to alter, 
amend, or repeal that act. The bill also sets up the acts of congress of 
March % 1887 (24 Stat. 556), February 12, 1896 (29 Stat. 6), and 
March 2; 1896 (29 Stat. 42). By section i of the act of March 3, 
1887, the secretary of the interior was authorized and directed "to 
immediately adjust, in accordance with the décisions of the suprême 
court, each of the railroad land grants made by congress to aid in the 
construction of railroads, and heretofore unadjusted." Sections 2 and 
4 of the act are as îollows : '> 

"Sec. 2. That If It shall appear, upon the completion of such adjustments 
respectfuUy [Ively], or sooner, that lands hâve been, from any cause, hereto- 
fore erroneously eertifled or patented, hy the United States, to or for the 
use or heaefit of any eompany clalmlnghy, through, or und^r grant from the 
United States, to aid in the construction of a railroad, it shall be the duty 
of the secretary of the interior to thereypon demand from such eompany a 
relinqulshment or reconveyance to the United StateS of ail such lands, 
■whether wJthln granted or Indemnlty limlts; and if such eompany shall 
neglect or fall to so reconvey such lands to the United States within nlnety 
days after the aforesaid demand shall hâve been made, it shall thereupon 
be the duty of the attorney-general to commence and prosecute in the proper 
courts the necessary proceedings to cancel ail patents, certification, or other 
évidence of tltle heretofore issued for such lands, and to restore the title 
thereof to the United States." 

"Sec. 4. ïhat as to ail lands, except those mentloned in the foregoing sec- 
tion, which hâve been so erroneoUsly eertifled or patented as aforesaid, and 
which hâve been sold by the grantee eompany to cltizens of the United States 
or to persons who hâve declared their intention to become such eitizens, the 
person or persons so purchasing in good faith, his heirs or assigns, shall be 
entitled to the land po purchased, upon maklng proof of the fact of such pur- 
cfaase at the prOpèr land office, within such time and under such rules as 
may be prescribed by tiie secretary of the interior, after the grants re- 
spectively shall hâve been adjusted; and patents of the United States shall 
issue therefor, and shall relate back to the date of the original certification 
or patenting, and the secretary of the interior, on behalf of the United States, 
fhall demand payment from the eompany which has so disposed of such lands 
of an amount equal to the government price of similar lands; and in case 
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of negleet or refusai of such company to make payment as hereafter specifled, 
withln ninety days after the demand sha.il hâve been inade, the attorney- 
general shall cause suit or suits to be brought against such company for the 
said amount: provided, that nothlng in this act shall prevent any purçhaser 
of lands erroneously withdrawn, certifled, or patented as aforesaid from re- 
covering the purchase-money therefor from the grantee company, less the 
amount paid to the United States by such company as by this act required: 
and provided, that a mortgage or pledge of said lands by the company shall 
not be eonsidered as a sale for the purpose of this act, nor shall this act be 
construed as a déclaration of forfeiture of any portion of any land grant for 
conditions broken, or as authorizing an entry for the same, or as a waiver 
of any rights that the tjnited States may hâve on account of any breach of 
said conditions." 

By the act of February 12, 1896, congress added the following pro- 
viso to section 4 of the act of March 3, 1887, just quoted: 

"Provided further, that where such purchasers, their heirs or assigns, hâve 
paid only a portion of the purchase prlce to the company, whlch is less than 
the govemment priée of similar lands, they shall be required, before the de- 
livery of patent for their lands, to pay to the government a sum equal to the 
différence between the portion of the purchase price so paid and the govem- 
ment price, and in such case the amount demanded from the company shall 
be the amount paid to it by such purçhaser." 

By the act of March 2, 1896, entitled "An act to provide for the ex- 
tension of the time within which suits may be brought to vacate and 
annul land patents, and for other purposes," congress declared, among 
other things, that "no patents to any lands held by a bona iide pur- 
çhaser shall be vacated or annulled, but the right and title of such pur- 
çhaser is hereby confirmed," with a proviso not pertinent to the prés- 
ent case. 

Sections 2 and 3 of the act of March 2, 1896, are as follows: 

"Sec. 2. That if any person claiming to be a bona fide purçhaser of any 
lands erroneously patented or certifled shall présent his claim to the secre- 
tary of the interior prier to the institution of a suit to cancel a patent or 
certification, and if it shall appear that he is a bona fide purçhaser, the 
secretary of the interior shall request that suit be brought against the 
patentée, or the corporation, company, person, or association of persons for 
whose beneflt the certification was made, for the value of said land, which 
In no case shall be more than the minimum government price thereof, and 
the title of such claimant shall stand confirmed. An adverse décision by 
the secretary of the interior on the bona fldes of such claimant shall not bë 
conclusive of his rights, and if such claimant, or one claiming to be a bona 
fide purçhaser, but who has not submitted his claim to the secretary of the 
interior, is made a party to such suit, and if found by the court to be a bona 
fide purçhaser, the court shall decree a confirmation of the title, and shall 
render a decree in behalf of the United States against the patentée, corpora- 
tion, company, person, or association of persons for whose beneflt the cer- 
tification was made for the value of the land as hereinbefore provided. Any 
bona fide purçhaser of lands patented or certifled to a railroad company, and 
who is not made a party to such suit, and who has not submitted his claim 
to the secretary of the interior, may establish his rlght as such bona fide 
purçhaser in any United States court having jurisdiction of the subject- 
matter, or at his option as prescribed in sections three and four of chapter 
three hundred and seventy-six of the acts of the second session of the forty- 
ninth congress. 

"Sec. 3. That if at any time prier to the institution of suit by theattorney- 
general to cancel any patent or certification of lands erroneously patented or 
certifled a claim is presented to the secretary of the interior by or on behalf 
of any person or persons, corporation or corporations, claiming that such 



548 117 PBDBRAL REPORTER. 

person ot persOns, corporation or corporations, Is a bona Me purchaser or are 
bona Me j^urchasers of any paténted or certlfled larid by deed or contract, 
or ottoerWlsé, from or through the original patentée or corporation to which 
patent ()*i certlflcation was Issiled, no suit or action shall be brought to cancel 
or anriïil the patent or certification for Sald land until such claim is In- 
vestlgated lu saW dCpartment oï the interior; and If It sliall appear that 
such person or corporation is a bona Me purchaser as aforesaid, or that suoh 
persons or corporations are such bona Me purehasers, then no such suit shall 
be instituted âM ihe tltle of such clalmant or clalmants shall stand con- 
flrmed; btit the secretàry of the interior shall request that suit be brought 
in such case agaihst the patentée, or the corporation, Company, person, or as- 
sociation of persons for whose beneflt the patent was issued or certification 
was made for the value of the land as hereinbefore specified." 

The biU allèges that more thati 90 days prior to the commencement 
of the suit the secretàry of the interior demanded of the défendant rail- 
road cotnpany a reconveyance and relinquishment to the United States 
of the lands so erroneously patented, with which demand the défend- 
ant railroad Company refused, and ever since has refused, to comply; 
that prior to December i, 1889, the défendant railroad company sold 
some of the said lands, or some interest therein, to numerous persons, 
but that the complainant is not able to state the names of the persons 
to whom suçh lands hâve been sold in good faith, or the extent of the 
interest conveyed, or the amount paid by such purehasers respectively, 
or the dates of such payments, except as to those of the lands de- 
scribed in the said Exhibit A, specifically set forth and described in 
Exhibit B, annexed to the bill, which spécifie portions so described in 
Exhibit B, it is alleged, were sold to numerous persons in good faith, 
and whose titles thereto were confirmed by the aforesaid act of con- 
gress of March 2, 1896, and for which lands the défendant railroad 
company received more than $2.50 per acre. It is further alleged that 
ail of the lands described in Exhibit A, annexed to the bill, and consti- 
tuting thè subject of the suit, are of the value of more than $2.50 per 
acre. It is alleged that more than 1,000 persons, among whom are 
the défendants M. L. Wicks, Alice B. Slosson, Ivar A. Weid, James 
Mair, Pomona Land & Water Company, T. Banbury, Burdette 
Chandler, H. H. Linville, J. R.' Nevin, Henry M. Loud, William 
Thorpe, and Fairmount Land & Water Company, a corporation, "sued 
as représentatives of a class, hâve purchased, by immédiate or mesne 
conveyances, from the défendant Southern Pacific Railroad Company, 
certain tracts of land described in said Exhibit A to this bill, or some 
interest therein, and who are too numerous to be made parties to this 
bill, and that ail of said persons claim an interest in such lands so 
purchased under and by virtue of said grants to the défendant South- 
ern Pacific Railroad Company, and said acts of March 3, 1887, Feb- 
rUary 12, 1896, and March 2, 1896 ; but the nature and extent of said 
clâims are unknown to your orator, except as heretofore set forth, 
and your orator bas joined as défendants the persons above named as 
representing such numerous purehasers, and which persons fairly 
represent said purehasers." It is alleged that on the 7th day of 
January, 1898, a suit brought by the présent complainant against the 
défendant railroad company, and numbered 600, was depending in this 
court for the annulment of patents issued to certain lands, including 
those lands described in Exhibit B, annexed to the bill herein, and tha^ 
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in its answer to the bill filed in that suit the défendant railroad Com- 
pany alleged that the tracts of land described in Exhibit B, annexed 
to the bill in the présent suit, had been, prior to March 2, 1896, sold 
by the défendant railroad company to purchasers in good faith and for 
value, who were bona fîde purchasers thereof within the meaning of 
the aforesaid acts of congress ; and that thereafter, upon issue joined 
in said suit No. 600, the testimony of Jérôme Madden, gênerai land 
agent of the défendant company, was taken in its behalf, in the course 
of which he testiiied that those lands had been so sold by said company 
to purchasers in good faith and for value, and that thereupon the com- 
plainant in that suit, relying upon the truth of such averments and of 
such testimony, dismissed from said case No. 600 the lands described 
in Exhibit B, annexed to the bill in the présent suit, without préjudice ; 
by reason of which the complainant herein avers that the défendant 
company ought to be and is estopped from denying that the lands de- 
scribed in Exhibit B, annexed to the bill herein, were so sold by said 
company to purchasers in good faith and for value, and ought to be 
and is estopped from questioning the right of the complainant herein 
to maintain the présent suit. The bill further allèges that a contro- 
versy has arisen, and still exists, between the complainant and the 
défendant railroad company, as to the true meaning of the aforesaid 
acts of congress of July 27, 1866, June 28, 1870, March 3, 1871, 
March 3, 1887, February 12, 1896, and March 2, 1896, and as to the 
respective rights and obligations of the complainant and the défend- 
ant railroad company thereunder ; that said acts of congress constitute 
a valid contract between the complainant and the défendant railroad 
company, "whereby it was agreed and understood that where any land 
was erroneously certified or patented to said company and sold by said 
company to a bona fide purchaser, that the United States would grant 
to and confirm the title of the United States to such bona fîde pur- 
chaser, and not to or for the benefît of said railroad company; and 
that in such case it was further agreed and understood that said rail- 
road company would account to and pay over to the United States the 
value of such land, not exceeding the government price, and in case of 
a sale upon executory contract, where less than the government price 
had been received, would account to and pay over to the United States 
the amount received by said company u^on such sales. Your orator 
further allèges that such construction and interprétation of said acts 
is disputed by the défendant railroad company, said company contend- 
ing that it was not the title of the United States which was granted to 
and confîrmed to such bona fîde purchasers, but that the United 
States confîrmed the title to the lands so sold by said company to said 
railroad company, which inured through it to such purchasers, and that 
said railroad company is not under any obligation in law or in equity 
to pay to the United States the government price, or any other price, 
for such lands, and that said company is still entitled and empowered 
to recover from such purchasers, for the use and beneiît of said com- 
pany, the unpaid balance of the purchase price of such lands, amount- 
ing to many thousands of dollars ; and in pursuance of such claim said 
company has instituted, and still is instituting, numerous suits to 
enforce such contracts against numerous persons who hâve purchased 
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such lands from said company upon executory contracts, and where 
ohly a part of the purchase price has been paid, to the great embar- 
rassmentî-of your orator in the administration of public lands. Your 
orator further allèges that it expressly disclaims any purpose or désire 
to annul the title to any lands held by a bona fide purchaser from said 
railroad company, but desires to ascertain what lands and what interest 
in lands hâve been sold by said company to bona fide purchasers, and 
what sum or sums are still owing to your orator by said company, to 
the end that patents to such lands not so sold may be annuUed, and that 
said railroad company may be required to account to and pay over to 
your orator the government price of such lands as hâve been sold, and 
to the further end that your orator may protect and confirm the title of 
those bona fide purchasers who are entitled to receive a patent or con- 
firmatioii of title from the United States by virtue of such acts of con- 
gress of March 3, 1887, and March 2, 1896." The prayer of the bill 
is that the court will détermine the true construction of the acts of 
congress mentioned, and define the rights and obligations of the com- 
plainant and the défendant railroad company thereunder, and will dé- 
termine the right and title of the complainant to the lands described in 
Exhibit A, annexed to the bill, and détermine which of the said lands 
hâve been sold by the défendant railroad company to bona fide pur- 
chasers, and will annul the patents of such of the said lands as hâve not 
been sold by said company to bona fide purchasers, and quiet the title 
of the complainant thereto ; that the défendant railroad company may 
be enjoined from commencing, prosecuting, or raaintaining any suit 
against any person for the recovery of the purchase price of any of the 
lands described in said Ëxhibit A, or for the foreclosure of any con- 
tract respecting any of such lands ; that as to those lands which hâve 
been sold by the défendant railroad company to bona fide purchasers 
it be required to account to the complainant for such sums as hâve 
been rèçeived by it from sales thereof, and to pay over such sums to 
the complainant ; and for such other and further relief as to the court 
may seem équitable. 

Answers wére filed to the bill by each of the défendants named 
therein (other than the railroad company), and also by numerous other 
persons claiming portions of the lands described in Exhibit B, annexed 
to the bill, as bona fide purchasers thereof, each and ail of which deny 
the alleged title of the United States, and allège that the lands in con- 
troversy were granted to the défendant railroad company by the acts 
of congress of July 27, 1866, June 28, 1870, and March 3, 1871, and 
that they, respectively, are bona fide purchasers of portions thereof 
from that company. The answer of the defendaftt railroad company 
also puts in issue the alleged title of the complainant, and sets up that 
ail of the lands hère involved were embraced by the aforesaid grants 
to it by congress ; and also allèges, among other things, that on or 
about April i, 1875, it executed to the défendant D. O. Mills and 
Lloyd Tevis, as trustées, a deed of trust, conveying to them ail of the 
lands described in Exhibit A, annexed to the bill herein, to secure the 
payment of negotiable mortgage bonds to be issued and sold by the 
company, ajid that prior to March 3, 1887, the company duly issued, 
sold, and delivered negotiable bonds, secured by the mortgage, of the 
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face value of $39,285,000, to bona fide purchasers thereof, who pur- 
chased the same without notice of any claim of the United States to or 
respecting any of the said lands, and that each and ail of said purchas- 
ers paid the full value of the bonds, and that $10,000,000 in value of 
them are still outstanding and unpaid in the hands of the purchasers ; 
that prior to the commencement of the présent suit the défendant 
Homer S. King was duly substituted for Tevis as such trustée ; that on 
August 25, 1888, the défendant railroad company executed to^ the 
défendant Central Trust Company of New York a further mortgage 
or deed of trust conveying to it ail of the lands involved herein, as 
security for the payment of certain negotiable bonds to be issued and 
sold by the défendant railroad company, vsrhich bonds, of the face value 
of $11,375,000, were, prior to the year 1893, duly issued, sold, and de- 
livered to bona fide purchasers, who purchased the same in good faith, 
and without notice of any claim on the part of the United States to or 
respecting any of the lands in question; and that on September 15, 
1893, the défendant railroad company executed to the défendant 
Central Trust Company of New York a further mortgage or deed of 
trust covering the same lands to secure the payment of other and fur- 
ther negotiable mortgage bonds, which were thereafter likewise issued, 
sold, and delivered to bona fide purchasers without notice of any 
daim of the United States to or respecting any of the said lands. 

Annexed to the answer of the défendant railroad company is an ex- 
hibit, which it is averred correctly sets forth the full particulars of 
sales made by the défendant railroad company of the lands described 
in Exhibits A and B, annexed to the bill of complaint, and it is alleged 
that each of the sales set forth in the exhibit annexed to the answer 
was made to a bona fîde purchaser, and a citizen of the United States, 
who purchased in good faith, and for the full value of the land at the 
time of the purchase, without notice that the United States had or 
claimed to hâve any interest whatever in or to the land so purchased, 
and who in good faith beHeved that in making such purchase he was 
acquiring the true title to the land bought. The answer dénies that 
the défendant railroad company is in any wise accountable or indebted 
to the complainant for moneys received by it for any of the lands re- 
ferred to in the bill, and allèges that the United States has never de- 
manded that the défendant railroad company pay to it any price or 
sum for the land so sold. The answer also dénies that the défendant 
Wicks, and other of the individual défendants similarly situated, repre- 
sent a class of persons, or any person or persons other than themselves 
and their predecessors in interest, holding title under the défendant 
railroad company. 

In so far as the mortgagees are concerned, it is suiificient to say that 
it has been heretofore held by this court, as well as by the suprême 
court of the United States, that they hâve no other or greater rights 
than the défendant railroad company. U. S. v. Southern Pac. R. 
Co. (No. 600; C. C.) 86 Fed. 962; U. S. v. Southern Pac. R. Co. 
(Nos. 587, 662, 675; C. C.) 94 Fed. 427; Southern Pac. R. Co. v. 
U. S., 168 U. S. I, 18 Sup. Ct. 18, 42 L. Ed. 355. Further référence 
to them is therefore unnecessary. 
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.The agreed statement of facts shows that each of the separate and 
distinct tracts of the public lands forming the subject of the suit spe- 
cifically described injËxhibit A, annexed to the bill, and aggrégating 
30,067.79 acres, fell within the 30-mile limits of the Atlantic & Pacific 
grant ; and, as I understand the évidence, none of thèm are embraced 
by the common-place limits of that grant and the grant made to the 
défendant railroad Company by the same act of July 27, 1866, but do 
fall within the limits ôf the branch-Une grant to that coropany. In the 
case of Southern Pac. R. Co. v. U. S., 183 U. S. 519, 22 Sup. Ct. 154, 
46 L. Ed. 307, it was held that the United States, having, by the for- 
feiture aci of July 6, 1886, become possessed of ail the rights and inter- 
est of the Atlantic & Pacific Railroad Company in the grant made to 
it by the act of July 27, 1866, within the limits of Califpmia, had an 
equal undivided moiety in ail the'odd-numbered sections which lie 
within the conflicting place limits of that grant and of that made to the 
deifendant Southern Pacific Railroad Cornpany by the same act of July 
27, 1866, by which the latter company acquired the other equal un- 
divided moiety thereof. But that case left undisturbed the preceding 
décisions, by which it has been adjudged that none of the public lands 
within the 30-mile limits of the grant made by congress on the 27th 
day of July, 1866, to the Atlantic & Pacific Railroad Company ever 
passed to the défendant Southern Pacific Railroad Company by virtue 
of the grant made by congress to that company by the joint resolution 
of June 28, 1870, or by the act of March 3, 1871. U. S. v. Southern 
Pac. R. Co., 146 U. S. 570, 13 Sup. Ct. 152, 36 L. Ed. 1091 ; U. S. 
V. Colton Marble & Lime Co., 146 U. S. 615, 13 Sup. Ct. 163, 36 L. 
Ed. 1104; Southern Pac. R. Co. v. U. S., 168 U. S. i, 18 Sup. Ct. 
18, 42 L,. Ed. 355 ; U. S. V. Southern Pac. R. Co. (C. C.) 86 Fed. 962 ; 
Southern Pac. R. Co. v. U. S., 38 C. C. A. 619, 98 Fed. 27. It results 
that the défendant Southern Pacific Railroad Company never acquired 
any interest in any portion of the lands in suit. 

The case further shows that the ofiScers of the government, in the 
due and orderly course of proceedings, but misinterpreting the law 
applicable thereto, issued in due and proper form to the défendant rail- 
road company patents to the tracts of public îand described in Exhibit 
A, annexed to the bill, certain spécifie tracts of which (described in 
Exhibit B, annexed to the bill) the complainant allèges the défendant 
railroad company thereafter conveyed, and certain other spécifie tracts 
of which it contracted to convey, to various bona fide purchasers, a 
number of whom were made défendants to the bill individually, and, as 
contended on the part of the complainant, as représentatives of the 
balance of such purchasers. That the government title to the lands 
thus patented to the défendant railroad company thereupon passed 
to that company is not questioned, and it is equally clear that under 
the décisions above cited the title was erroneously so conveyed, and 
wholly without considération. The right of the government — the real 
owner of the Iand — to maintain in a court of equity a suit to set aside 
such conveyances and re-establish its title, in order that it may hold the 
Iand unclouded, or convey it to one entitled thereto, cannot be doubted. 
U. S. V. Hughes, 11 How. 568, 13 h. Ed. 809; Hughes v. U. S., 4 Wall. 
232, 18 L. Ed. 303; Curtner v. U. S., 149 U. S. 672, 6y2, 13 Sup. Ct. 
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985, 1041, 37 L. Ed. 890; U. S. V. Southern Bell Tel. Co., 128 U. S. 31S. 
9 Sup. Ct. 90, 32 L. Ed. 450. Whether the right should be exercised, 
and, if so, under and subject to what conditions, was a matter within the 
control of congress. U. S. v. Winona & St. P. R. Co., 165 U. S. 463, 
17 Sup. Ct. 368, 41 L. Ed. 789. By its acts of March 3, 1887, February 
12, 1896, and March 2, 1896, congress did provide for the assertion of 
that right, subject to certain spécifie provisions respecting the con- 
firmation of sales made by the railroad company to bona fide purchas- 
ers, and with the provisions already made to appear concerning the 
amounts of money that should be exacted by the government from 
the company for such of the lands as it might hâve sold and conveyed, 
or contracted to convey, to bona fide purchasers. The évidence shows 
that, as a matter of fact, ail of the lands involved in the suit were either 
sold or contracted to be sold by the défendant railroad company to 
bona fîde purchasers at priées exceeding the government price there- 
for. But the bill alleged that only a part of the lands therein de- 
scribed, and of which the complainant was alleged to be the owner, 
had been sold or contracted to be sold by the railroad company to 
bona fide purchasers, and it sought discovery and an adjudication by 
the court as to whether any of the other tracts forming the subject of 
the suit had been so sold to a bona fide purchaser or purchasers, and, 
if so, which of them. The answers of ail of the défendants denied any 
interest in the complainant, and expressly alleged that each and every 
of the tracts of land in question was, prior to the commencement of the 
suit, granted by the complainant to the défendant railroad company. 
The case presented by the pleadings was, therefore, very clearly one 
within the equity jurisdiction of the court, calling for a decree quiet- 
ing the disputes in respect to the title to the various tracts of land, and 
involving an inquiry into the question of bona fides in those instances 
where conveyances of any of the tracts, or contracts therefor, had 
been made by the défendant railroad company. The point made on 
behalf of the défendant railroad company, to the efifect that the com- 
plainant's cause of action is purely and only an indivisible common-law 
demand for the value of so many acres of land, could not, therefore, 
be sustained, even if it had been made before answer to the merits, 
and had been properly pleaded ; neither of which was done. In Kil- 
bourn V. Sunderland, 130 U. S. 505, 514, 9 Sup. Ct. 594, 32 L. Ed. 
1005, the court said: 

"The point is also pressed tliat the remedy at law was plain, adéquate, and 
complète, and jurisdiction in equity therefore wanting. » • * The dé- 
fendants fully answered the bill, and raised no such objection; and, the 
cause being at issue, and évidence taken, it was ordered, on the 23d of 
Febmary, 1883, by consent, to be heard by the gênerai term in the first in- 
stance. On the 24th of March, 1884, the défendant moved to dismiss on the 
??round of the adequacy of the remedy at law. We hâve had occasion re- 
cently to remnrk that, where it is compétent for the court to grant the relief 
souglit, and it bas jurisdiction of the subject-matter, this objection should 
be taken at the earliest opportunity, and before the défendants enter upon a 
fuU défense." 

See, also, Brown v. Iron Co., 134 U. S. 530, 535, 10 Sup. Ct. 604, 
33 L. Ed. 1021 ; Perego v. Dodge, 163 U. S. 160, 164, 16 Sup. Ct. 
971, 41 L. Ed. 113; Williamson v. Monroe (C. C.) loi Fed. 322, 329. 
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Moreover, by sections 2 and 3 of tlie act ol March 2, 1896, express 
provision was made by congress not only for suit by the United States 
to test the bona fides of persons claiming to be bona fide purchasers 
of any lands erroneously patented or certiiied under land grants in aid 
of the construction of railroads, and for confirmation by decree of the 
court of such bona fide sales, but it was also there expressly declared 
that any bona fide pUrchaser of lands erroneously patented or certified 
to such railroad company, who is not made a party to such suit on the 
part of the govemment, and who has not submitted his claim to the 
secretary of the interior, is authorized to "establish his right as such 
bona fide purchaser in àny United States court having jurisdiction of 
the subject-matter, or, at his option, as prescribed in sections three 
and four of chapter three hundred and seventy-six of the acts of the 
second session of the forty-ninth congress" ; so that, upon the facts 
appearing in the présent case, very many such suits might hâve been 
brought against the United States to establish the rights of the bona 
fide purchasers of the lands hère involved, but for the fact that they 
are ail covered by the présent suit, which is another reason why this 
suit was properly brought, for the avoidance of a multiplicity of actions 
is a common ground for the exercise of the jurisdiction of a court of 
equity. Story, Eq. PI. §§ 284-286; Pom. Eq. Jur. §§ 256, 269; 
Smyth V. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819; Ogden 
City V. Armstrong, 168 U. S. 224, 18 Sup. Ct. 98, 42 L. Éd. 444; 
Brown v. Trust & Safe Deposit Co., 128 U. S. 403, 410, 9 Sup. Ct. 127, 
32 L. Ed. 468; Bailey v. Tillinghast, 40 C. C, A. 93, 99 Fed. 801. 
The équitable jurisdiction of the court having been properly invoked, 
and having attached, the court will, on well-settled principles, proceed 
to the fihal décision of the entire case. U. S. v. Union Pac. R. Co., 
160 U. S. 52, 16 Sup. Ct. 190, 40 L. Ed. 319; City of Walla Walla v. 
WallEi Walla Water Co., 172 U. S. 12, 19 Sup. Ct. 77, 43 L. Ed. 341 ; 
Hopkins V. Grimshaw, 165 U. S. 342, 358, 17 Sup. Ct. 401, 41 L. Ed. 
739; Williamson v. Monroe (C. C.) loi Fed. 322, 329. 

The défendant railroad company is the grantor of ail of the other 
défendants, and in its answer set up the title claimed by it to the lands 
in question under the congressional grants, and alleged and proved 
that by virtue of those grants the'ofïîcers of the government issued to 
it pater(ts for àll of thé lands, ail of which it either deeded or contracted 
to convey to bona fide purchasers, among whom are ail of its codefend- 
ants, who may, in view of the alleged and agreed fact that such pur- 
chasers are very numerous, and of the showing that ail of them occupy 
a precisely similar position, be properly held to represent the class. 
Equity Rule No. 48 ; Story, Eq. PI. §§ 95, 97, 127 ; Davis v. Gray, 16 
Wall. 203, 232, 233, 21 L. Ed. 447. As the proof shows that ail of the 
lands in suit were, prior to its commencement, either sold or conveyed, 
or coritracted to be conveyed, by the défendant railroad company to 
bona fide purchasers, it is obvious that the complainant is not entitled 
to hâve any of the patents in question canceled, because of that pro- 
vision of the act of congress of March 2, 1896, declaring that "no pat- 
ent to-any lands held by a bona fide purchaser shall be vacated or an- 
nulled, but the right and title of such purchaser is hereby confirmed." 
The prece(iing act of March 3, 1887, supplemented by that of Febru- 
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ary 12, 1896, contemplated the annulment of patents erroneously is- 
sued to land-grant railroad companies, even where the lands for which 
such patents were issued had been sold by such companies to bona 
fide purchasers having the requisite citizenship ; in which. latter event 
the issuance of patents directly to such purchasers, upon a compHance 
with the provisions of the act, was authorized and directed. But the 
subséquent act of March 2, 1896, provided otherwise, expressly de- 
claring, as has been shown, that "no patent to any lands held by a bona 
fide purchaser shall be vacated or annuUed," and in terms confirming 
the right and title of ail such purchasers. There is nothing in the 
language of either act looking to a confirmation of any title in the 
land-grant companies to any public land erroneously patented to them ; 
such confirmation being, to the extent to which it is given, to bona fide 
purchasers from the companies. And in neither act is there any inten- 
tion manifested on the part of congress to donate any of the lands so 
erroneously certified or patented to either of the land-grant companies 
or to any bona fide purchaser thereof. On the contrary, the provision 
is that, where such bona fide purchasers hâve paid to the company for 
the land an amount at least equal to the government price for similar 
land, then suit shall be brought on the part of the government against 
such company to recover the government price of the land; and in 
cases where such bona fide purchasers hâve paid to the company less 
than the government price for similar land such purchasers shall pay 
the government therefor a sum equal to the différence between the 
portion of the purchase price paid by them to the company and the 
government price for similar land, and suit be brought by the govern- 
ment against the grantee company for the balance ; that is to say, 
for the amount received by the company from the bona fide purchasers. 
On behalf of the défendant railroad company it is said that "Con- 
gress exhausted its constitutional power when jt confirmed the titles 
of the purchasers. It could not, by its fiât, make the défendant a 
debtor by rétrospective act." The answer is that the company, hav- 
ing sold and disposed of the government's property without right, was, 
regardless of the statute, liable to the government, if not for its true 
value, certainly for the amount of money received by the company 
therefor, and which it had no right to retain ; for, having received the 
land illegally, and disposed of it for money, there was an implied con- 
tract on the part of the company to pay over the money so received 
to its true owner. Pullman's Palace-Car Co. v. Central Transp. Co., 
171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108, and cases there cited. 
There was no attempt on the part of congress to add to the company's 
légal or équitable liability, but surely it could waive the whole or any 
part of the right of the United States without any valid objection on 
the part of the company. And by the législation under considération 
congress did waive a part of the government's right in the présent 
case; for it appears that ail of the lands in suit that were conveyed 
by the company were sold by it for sums in excess of the government 
price for such lands, and in those instances in which there were only 
contracts for deeds on the part of the défendant railroad company, with 
part payment only of the agreed price therefor, the suit authorized and 
brought is only for the latter amount in the latter instances, and for 
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the minimum government price in the other. It is perfectly plain that 
the acts of March 3, 1887, February 12, 1896, and March 2, 1896, 
were remédiai in their nature, and it has been heretofore so adjudged 
by this court in the course of the litigation between the United States 
and the défendant railroad company. It is equally clear that the légis- 
lation resulted in benefit to that company. That fact in part appears 
from its answer in the présent suit, where it is shown that the lands in 
question which were erroneously patented were sold by it at priées 
largely in excess of the government price for such lands; and it is 
further shown by its supplemental answer in case No. 600, already 
referred to, and in évidence in the présent suit, wherein it was alleged 
that thèse same lands, which were, on motion of the government in 
that case, dismissed therefrom without préjudice, were sold by the 
company to bona fide purchasers, whose title thereto was confirmed 
by the act of congress of March 2, 1896, and which act the company 
there plçaded in bar of the government's suit. Taking the benefits 
of the act, the company must, upon obvions principles of fairness, ac- 
cept its burdens. 

It is contended on the part of the défendant railroad company that 
the complainant is precluded from recovering from it anything for 
the lands in suit by reason of the décision of the suprême court in the 
case of U. S. v. Winona & St. P. R. Co., 165 U. S. 463, 17 Sup. Ct. 
368, 41 L. Ed. 789. This contention is based upon this language of 
the court in concluding its opinion in that case: 

"If It be suggested that under the scope of thèse acts, though the suit must 
fail so far as It Is one to set aside and cancel the certification, it may yet 
be maintained against the défendant railroad company for the value of the 
lands so erroneously certlfled, and that the decree should be modifled to this 
estent, it Is sufflcient to say that: First, the government haS not asked any 
Buch decree; : second, that it may be doubted whether, for the mère purpose 
of recovering money, an action at law must not be the remedy pursued; but, 
lastly, and chlefly, that it does not appear from this record either that the 
railroad company received an excess of lands, or has even received (thèse 
lands Included) the fuU quantlty of lands promlsed in the grant; and, further, 
.that it does not appear that there were not within the granted or indemnity 
limits lands which the company mlght hâve rightfully received but for this 
erroneous certification. ït will hardly be contended that if, simply through 
a mistake of thé land depàrtment, thèse lands were eertified when at the 
tlmé other lands were open to certification which could rightfully hâve been 
certlfled, and which hâve since been disposed of by the government to other 
parties, so that there Is nowno way of filling the grant, the government can 
nevertheless : recover the value of the lands so erroneously eertified. In other 
words, the mistake of the offlcers of the government cannot be both potent 
to prfevent the railroad company obtainiiig its full quota of lands, and at the 
same time potent to enable the government to recover from the company the 
value of lands erroneously certlfled." 

It is to be observed, in the first place, that in the case just referred 
to the government did not seek to recover the value of any land, and 
therefore no such question as is hère presented was involved in that 
case, as was expressly stated by the court. But the case itself was 
wholly uniike the présent one, for, as the défendant railroad company's 
grant did not, according to the décisions above cited, embrace the 
lands in suit, none of them could form the basis of any indemnity sélec- 
tion. To which may be added the fact that the parties to the présent 
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suit "stipulated and agreed * * * that odd sections of land, ex- 
ceeding twenty thousand acres in quantity, are to be found within the 
indemnity limits of each of the grants made to the Southern Pacific 
Railroad Company by the acts of July 2"], 1866, and March 3, 1871, 
which are subject to sélection, but hâve not been selected by said Com- 
pany." 

It results, I think, that the complainant is entitled to judgment 
against the défendant railroad company, at the minimum government 
price, for ail of those portions of the lands in suit for which it has 
been paid so much by bona fide purchasers, and for those portions 
thereof for which it has been paid less than such government price the 
full amount so paid, and that such of the bona fide purchasers as hâve 
paid to the défendant railroad company the full government price 
of such lands are entitled to a confirmation of the lands so purchased 
and paid for, and those of such purchasers as hâve paid to the company 
for the lands purchased by them, respectively, less than the govern- 
ment price thereof, are entitled to like confirmation, upon paying to 
the complainant the différence between the amount paid by them to 
the défendant railroad company and such minimum government price. 

The counsel of the respective parties, who are familiar with the dé- 
tails of thèse numerous purchases, can, no doubt, agrée upon a decree 
that meets the views of the court above indicated, and a decree in ac- 
cordance therewith will be entered; otherwise I shall hâve to go 
through the évidence in respect to the varions sales in order to enter 
the proper decree. 



THE TBOOP. 

(District Court, D. Washington, W. D. July 3, 1902.) 

No. 375. 

1. Sbamen — Statuts Regulating Shtpmbut— Construction and Scope. 

The provision of section 24, Act Dec. 21, 1898 (30 Stat 763), entitled 
"An act to amend the laws relating to American seamen for the protec- 
tion of such seamen and to promote commerce," which expressly makes 
Its requirements as to the shlpping of seamen applicable "as well to 
foreign vessels as to vessels of the TJnited States," provided there is no 
treaty which conflicts, is within the power of congress, and is valid and 
effective; and the requirements of the act apply to contracts made by 
seamen in ports of the United States for service on a foreign vessel. 

2. Samis— Invaliditt of Contraot— Violation of Statute, 

Under Rev. St. § 4523, which provides that "ail shipments of seamen 
made contrary to the provisions of any act of congress shall be void; 
and any seaman so shipped may leave the service at any time, * * *" 
a contract for service on a British ship made In an American port, by 
which the seaman was paid a month's wages in advance, in violation 
of Act Dec. 21, 1898 (30 Stat. 763), is void; and he may leave the service 
at any time, and recover full wages for the time served, without déduc- 
tion on account of the advance. 

In Admiralty. 

Suit by an American seaman to recover wages for services on a 
British ship. The libelant was hired at Philadelphia, and signed ship- 
ping articles for a term of three years, and was paid one month's 
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advande' wages, in violation of the twenty-fourth section of the act of 
coiigrëss ôf DêCember 21, 1898 (2 Sùpp. Rev. Sti U. S. p. 907; 30 
Stat. ^63). After proceeding in the ship from Philadelphia to Corea, 
and thënCe to Tacoma, he left the vessel without being discharged, 
and sued for wages for the time which he had served. Findings and 
decree for the Hbelant. 

A, W. Buddress, for libetant. 
W.: L. Sachse, for claimant. 

HANFGRD, District Judge. The défense in this case rests upon a 
claim that'the libelant became bound, by signing the shipping articles, 
to serve a^ second mate for a term of three years, or until the arrivai 
of the éhîp[ at a port of discharge on the east coast of the United States 
or in Europe, and thàt he forfeited his wages by désertion. The con- 
tract felied upon was execUted at Philadelphia, and its validity must be 
judged by référence to the laws of this country, and not by the laws of 
the nation to which the ship belongs ; and it must be pronounced void, 
for the reason that in making it the captain of the ship violated an ex- 
press provision of the act of congress of December 21, 1898, entitled 
"An act to amend the laws relating to American seamen, for the pro- 
tection of sucli seamen, and to prOmôte commerce," by paying one 
month's wages before the vessel had left port and before anything had 
been earried. The schemes and devices of sharpers to cheat sailors 
out of their wages, practiced for many years, hâve called for the enact- 
ment of rigorous laws for the suppression thereof; and, for the pro- 
tection of sailors, it is necessary that courts of admiralty should enforce 
such laws with a firm hand. The law expressly provides that it "shall 
apply as well to foreign vessels as to vessels of the United States ; and 
any master, owner, consignée, or agent 'of any foreign vessel who has 
violated its provisions shall be liable to the same penalty that the 
master, owner, or agent of a vessel of the United States would be for 
a similar violation : provided, that treaties in force between the United 
States and foreign nations do not confUct." Section 24, subd. "f." 
There is no treaty between the United States and Great Britain con- 
flicting with this statute, if applièd to British vessels, and I am not 
able to perceive any reason for not giying efïect to it. 

The case has been argued in behalf of the claiinant upon the theory 
that the rights and obligations of the parties under the contract are 
governed by the provisions of the English merchants' shipping act, 
without deigning to evendîscuss the questions as to the applicability 
of our statute, or the validity thereof. In this the proctor for the 
claimant takes it for granted that a court of the United States, in a suit 
by a citizen of the United States, will treat a contract made within 
the United States as if a statute of the United States and the declared 
policy of the government with référence to such cases may not be en- 
forced against an alien. In some of the authorities cited by the libel- 
ant's proctor, I find that the questions suggested hâve been passed on 
by other courts, and that there is an apparent conflict of authorities. 
It has been held that the statute is not applicable in such cases, because 
it should be construed as lithitedby its title so as to nuUify entirely the 
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clause above quoted,, making it applicable to foreign vessels. There 
are several good reasons why I consider this contention erroneous. 
Giving attention first to the title of the act, it is to be observed that it 
is plainly divisible, so as to comprehend three distinct and important 
subjects: First, it is an act "to amend the laws relating to American 
seamen"; second, "for the protection of such seamen"; and, third, 
"to promote commerce." Passing the first of thèse subdivisions, we 
fînd that the title indicates that one object of the statute is to protect 
American seamen, and the idea that congress, in dealing with a subject 
of such magnitude, would belittle its effort by withholding reasonable 
and necessary protection to American seamen, who in the ports of this 
country may be engaged to go to sea in foreign ships, is not to be 
tolerated, even if congress had failed to déclare in the body of the act 
a contrary intention. The last subdivision of the title indicates a 
comprehensive purpose, — ^to promote commerce; and, as foreign 
ships participate in the commerce of our ports, the hiring of seamen 
to serve in foreign vessels is clearly within the purview of the act as 
expressed in its title. Secondly, the législative vi^ill on the subject is 
expressed in what follows the enacting clause, and it is contrary to the 
canons of construction to give any such efïect to the title as to nuUify 
an important provision in the body, when there is no ambiguity in the 
terms in which it is expressed. In the case of The Eudora (D. C.) iio 
Fed. 430, the court, by a curions process of reasoning, first emasculated 
the title of the statute, so as to limit its application to contracts of 
American seamen, then gave paramount and controlling efïect to the 
title as thus curtailed, so as to annul the provisions of the twenty- 
fourth section, making it applicable to foreign ships, and then proceed- 
ed to change the natipnality of American citizens, by giving efïect to 
the principle that seamen on board of merchant vessels take the 
nationality of whatever ship they may for the time being be engaged to 
serve, and this in a case in which the contract by which they became 
attached to the ship was a violation of a law of the country in which it 
was made. I am utterly unable to concur in a conclusion based upon 
such premises and the reasons assigned ; and I deny that an American 
citizen can be deprived of the protection of the laws of his country, as 
if he had expatriated himself by signing an agreement which the policy 
of our government requires the courts to treat as a nullity. Until an 
American seaman hàs become subject to the laws of a foreign country, 
by making a valid contract to serve on board a vessel of that country 
for a particular voyage or a definite term, he cannot be treated as a 
foreign seaman; and even then he is not to be considered as having 
forfeited his birthright, but he still may invoke the jurisdiction of the 
courts of his own country to enforce his rights against the ship. The 
Falls of Keltie (D. C.) 114 Fed. 357. In the case of The Eudora, 
above referred to, the court also decided that the statute, if made ap- 
plicable to foreign ships, is unconstitutional, upon the theory that for- 
eign vessels are deemed to be a part of the territory of the nation to 
which they belong, and for that reason congress has no power to en- 
act a law affecting the terms and conditions upon which contracts for 
service on board of such vessels may be made. The supposed lack of 
power is not to be found in any clause of the constitution limiting or 



660 117 FEDBRÀIi REPORTER. 

prohfl)itmg thé exercise of power by congress, nor in the broadest ex- 
tension of the rule that statutes JiaVe no extraterritorial force. Con- 
tl-acts for Wring sailors are subjfect to the gênerai rule that the law 
of thé place govems iri the detérminatioh of ail questions afïecting 
the valid exécution of contracts, and the place where such contracts 
are made i$, not on boârd the ship, but on the land. Sailors, whether 
citizens or aliens, until they become bound by the exécution of a valid 
contract for service, are entitled tô be protected by the laws of the 
land to the sâme extent as other persons. To prevent the evil practice 
of "shanghaiing" sailors, the government must afïord protection to 
sailors ashore, and the courts will not hold any man bound to service 
in a ship to which he has not agreed préviens to being taken on board 
the ship and brought under the coercive influence of the ship's ofificers. 
The constitution expressly confers updn congress the power to regu- 
late interState and foreign commercé, and there is no more reason for 
supposing that congress is déficient in power to make a law regulating 
the hiring of seamen for service on board foreign ships than that con- 
tracts for the transportation of passengers or merchandise by foreign 
ships to or from the ports of this country are beyond the control of 
statutes enacted by congress, or that foreign ships may not be held 
responsible, according to the laws of this country, for debts contracted 
in this country for supplies or repairs. Instead of attempting to re- 
view or comment upon other authorities bearing upon the questions in 
this case, it is sufïîcient to refer to the able and exhaustive opinion of 
Judge Bradford in the caSe of The Kestor (D. C.) iio Fed. 432. The 
great principle of equality of rights under the law, whick pervades the 
jurisprudence of this coùntiy, is antagonistic to ail spécial and dis- 
criminating législation, Sùch as this statute would be if the masters and 
agents of foreign ships were not prôhibited in our ports from paying 
premiumS to crimps for enticing sailors to ship, and subtracting sucb 
èxpenses from thè wages to be afterwards earned, whilst the masters 
and agents of American ships are restrained by the severe penalties of 
the act frôm entering into compétition with them. The courts are 
not oblîged to construe the act contrary to the expressed intention of 
congress, sp as to make it a handicap upon American ships. 
By section 4523, Rev. St. U. S., it is provided that: 

"AU ghipinents pf seamen madç contrary to tbe provisions of any act of 
congrefes Shall be vold; and any seaman.so shipped may leave the service 
at anjt tlme, and shall be entitled to recover the hlghest rate of wages of 
the poït from whlch the seaman was shipped, or the snm agreed to be given. 
him at his shipment" 

This section is declarâtory of the gênerai rule that légal rights can- 
not be founded upon unlawful contracts. , In accordance with that rule 
and the statutes, I must hold that the libelant is entitled to a decree 
for the full amp'uht of wages earned, without déduction of the amount 
pàid in advance. Other payments made to him, and the fines and 
subtractioh of wagfes for the days when hè was off duty without leave 
previous to the arrivai of thé ship at Tacoma; as shown by the ship's 
log, amounting to the tot^l sum of $41, will be deducted. The balance 
due is $193, for which sUûi, with interest and costs, a decree will be 
entered. 
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In re H. G. ANDRAE CO. 
(District Cîourt, E. D. Wisconsin. October 11, 1902.) 

1. Bankruptct— Liens— What Law Goverks. 

Where a claim of priority is flled in bankruptcy, based on a chattel 
mortgage withheld from record for an nnreasonable time, the ralidity 
of the clalmant's lien is to be interpreted by the statutes of the state 
governing the record of such mortgages, where the claim does not fall 
wlthin the Inhibitions of the banlirupt act. 

2, Same— Praudulent Convetanob— Chattel Mortqages— Failchb to Re- 

cord— Unreasonable Delat — Effect. 

Rev. St. Wis. 1898, § 2313, provides that no mortgage of personal 
property shall be valld against any other person than the parties thereto 
■wlthout dellvery of possession, unless flled as prescribed by section 2314, 
which provides the place of flling, but contalns no express limitation 
as to tlme. Eelé, that where a chattel mortgage was withheld from rec- 
ord an unreasonable time, and was not recorded until after the mort- 
gagpr had made an assignment for the benefit of his creditors, the mort- 
gage was void, notwithstancilng its subséquent record, as against 
creditors whose clalms for goods sold arose prior to the recording of 
the mortgage. 

8. Same— Assignment for Creditors — Assignée— Powers. 

Since by Laws Wls. 1901, c. 207, an assignée for the benefit of creditors 
represents the rights of creditors in respect to transfers or liens which 
are fraudulent or vold as to creditors, and the creditor Is given the 
right to enforce such claims if not enforced by the assignée, a chattel 
mortgage executed by the assigner, but not recorded until after the 
assignment, was Inoperative to create a lien on the assignor's property 
as against the gênerai creditors of the assignor. 

4. Samb— Nbcbssitt dp Prior Jodumeht. 

Since Laws Wis. 1901, c. 207, confers on contract creditors the rlght to 
enforce their claims as against transfers or liens fraudulent or vold as 
to creditors, no prior judgment on the claims, nor resort to légal remé- 
dies, Is required In order to establish such credltor's Interest. 

6. Same. 

Where a chattel mortgage was not flled for record until after mortga- 
gor had made a gênerai assignment for the benefit of his creditors, and 
thereafter involuntary bankruptcy proceedings were instituted against 
hlm, the rights of the mortgagor's gênerai creditors were flxed by the 
assignment, which was valld until superseded by the bankruptcy pro- 
ceedings; and heuce the subséquent flling of the mortgage was Insuffl- 
dent to create a lien against the bankrupt's estate, within Bankruptcy 
Act, § 67a, declarlng that claims which, for want of record, or for other 
reasons, would not bave been valld liens against the claims of the cred- 
itors of the bankrupt, shall not be liens against the estate. 

d. Samb — Trustée- PowBRs. 

Under Laws Wls. 1901, c. 207, declarlng that an assignée for the 
benefit of creditors represents the rights and interests of creditors in 
respect to transfers or liens fraudulent or void as to creditors, a trustée 
in bankruptcy appolnted after the exécution of an assignment by the 
bankrupt for the benefit of creditors is entitled to hold property of the 
bankrupt as against a chattel mortgage which was void as against 
gênerai creditors under the assignment for want of record. 

In Bankruptcy. On review of order made by the référée denying 
a claim presented by Théo. Knapstein & Co. for payment eut of the 
proceeds of certain property sold by the trustée, against which the 

f 2. See Chattel Mortgages, vol. 9, Cent. Dig. § 435. 
117 F.— 36 
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claimants assert that they had a mortgage given by the bankrupt 
to secure a loan of $i,oop, , . . 

Charles A. Holmes, for trustée 

Pierce, Lenr & Moes'kés, for creditofs Théo. KrtapStein & Co. 

SEAMANTj District Judge. The facts are undisputed that the bank- 
rupt made a'Ml of sale of certain lumbei*/ intended as a moftgage, in 
fayor of, the claimants, I^ovember 26, 1900, to secure the latter as 
présent indorsers of the bankrupt's notes; but thC; lumber was not 
deljvered, nfii" the bill of .sal§ recorded. This instrument was surren- 
dered, and a new bill of sale of certain furniture in process of manu- 
facture was éxécuted in' its place November 4, 1901, securing the 
same indorsements or reneVv:4Îs thereof; biit the new instrument was 
withheld from record. The property described remained in posses- 
sion of the bankrupt until Mafch 12, 1902, when the bankrupt exe- 
cuted a vbïuntary assignment, and ail its property (including that 
iti^ntioned in the bill of sale) passed into thè hands of A, G. Meikel- 
jolin as assignée. ; On March I3th the bill of sale was iîled as a mort- 
gage. On March I5th the pétition for involuntary bankruptcy was 
filed by creditors, and adjudication was entered April 7, 1902. The 
assignée wàS elected trustée, and sold the property in question, under 
an brder feà'ét'vïng the proceeds subjeçt tç? the further order of the 
court. The contentions ou the part of the lien claimants are two- 
fold: (i) That the filing of the instrument on March I3th^ — ^before 
the pétition M bankruptcy was fîled, but after the voluntary assign- 
ment — gave validity to the lien undef section 2313, 'Rev. St. Wis. 
1898; but, if the filing were insufficient, (2) that thè lien is vahd as 
agâinst the tîtlé acquired 'by the trustée in bankruptcy. If either of 
thèse propositions is tenable, the claimants are entitled to payment out 
of the proceeds; but I am of opinion that both were rightly over- 
ruled by the référée. 

;•■ I. The Wi^çôiisîh statute (ëection 2313), as interpreted by the su- 
pjfÉinlé court, ôf thè, âtate, unquestiônably governs thè validity of the 
lieni if it does not fajl within the préférences inhibited by the bank- 
ruptcy act. Section 2313 provides that "no mortgage of personal 
prdperty shall bé valid agaiiïst any other person than the parties there- 
tp" without çi.^ljyery of possession, unless "filed as provided in the next 
Sicction." ,, Section 23i4:prescribes the places of filing, but contains no 
express limitation of thestime, and déclares that "mortgages so filed 
shall be as valid and binding upon ail persons as if the property there- 
by mortgaged ■ had been^ ittmediàtely upon the exécution of such 
liiortgage, delivered to, 'àhd the possession thereof retained by, the 
raorlgageei*' Thèse provisipns are in the chapter entitled "Of Fraud- 
ulent Conveyances and Contracts Relating to Personalty," and their 
gênerai object is to prevent fraud and déception through the appear- 
ance of unqtlâlified ownership in the possessor. They' hâve existed 
many yea.rs ipi the présent form, so far as concerps this inquiry; and 
tlienumèrbus décisions construing the statute are noted in the revision 
of 1898^ àbove çited. Whetber the rnortgage çaii become operative, 
except b'étweén the parties, by either filing or dèlivery of possession, 
or both, after unreasonable or unexplained delay, is not expressly 
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decided in any of thèse cases called to my attention. In New York 
the rule is upheld, under like statute, that it "continues to be void" 
in such case (Karst v. Gane, 136 N. Y. 316, 325, 32 N. E. 1073; 
Stepliens v. Perrine, 143 N. Y. 476, 480, 39 N. E. ii); and such con- 
struction appears reasonable in view of the language of the statute 
and its object. But the case of Drug Co. v. Hvambsahl, 89 Wis. 61, 
64, 61 N. W. 29g, is conclusive, so far as concerns this hen claimant, 
as it is there held, in référence to a mortgage so withheld from filing, 
that the mortgage was void, as against an attachment subséquent to 
the filing, upon a claim for goods previously sold to the mortgagee, 
and that no évidence of good faith "can rescue it from the condemna- 
tion of the statute." This doctrine is reafifirmed in Woolen Co. v. 
Dunn, 92 Wis. 409, 416, 66 N. W. 354. If the décisions are limited 
in their appHcation to claims arising between the dates of the exécu- 
tion and filing, it is stipulated in this case that claims are in proof 
for goods sold during that interval in excess of the proceeds of the 
property in question, so that the lien could not prevail over such cred- 
itors at least. I am of opinion, however, that the filing was inopera- 
tive to establish the lien as against the gênerai creditors of the mort- 
gagor, for the reason that it was preceded by the voluntary assign- 
ment. By statute, in Wisconsin, the assignée in such case represents 
the rights and interests of creditors in respect of transfers or liens 
which are fraudulent or void as to creditors, and such right is enforce- 
able by a creditor if not enforced by the assignée. Chapter 207, Laws 
1901. This provision is a re-enactment of previous statutes (see Sanb. 
& B. Ann. St. 1889, §§ 1702, 1693b) omitted from the revision of 
1898, and is applicable to chattel mortgages which are invalid for 
want ol filing or possession. S. L. Sheldon Co. v. Mayers, 81 Wis. 
627, 631, 51 N. W. 1082; Lumber Co. v. Hogan, 85 Wis. 366, 371, 
55 N. W. 415. Under the assignment, therefore, the rights of cred- 
itors became vested, and the unrecorded mortgage was not a valid 
lien against the claims. As the statute confers the right of enforce- 
ment upon and in favor of contract creditors, no prior judgment upon 
the claims, nor resort to légal remédies, is demanded to estabhsh their 
interest. Section 67a of the bankruptcy act provides : "Claims which 
for want of record or for other reason would not hâve been valid 
liens against the claims of the creditors of the bankrupt shall not 
be liens against the estate." The invalidity for want of record, at 
least, refers alone to the law of the state. As the mortgage was 
not a valid lien against creditors when their rights accrued under 
the assignment, it is plain that the subséquent filing gave it no better 
standing within the state law. It was equally invalid, under this pro- 
vision of the bankruptcy act, when the pétition for involuntary bank- 
ruptcy was filed, March I5th, unless that act opérâtes through some 
of its other provisions to devest the creditors of such right, and thus 
enables the parties to the void instrument to give it validity by their 
mère act of filing on the intermediate day. I am of opinion that 
neither the terms of the bankruptcy act nor intervention thereunder 
hâve such anomalous resuit. True, the making of the assignment 
was an act of bankruptcy within the act (West Co. v. Lea, 174 U. S. 
590, 595, 19 Sup. Ct. 836, 43 L. Ed. 1098), but the assignment was 



564 117 FEDERAL REPORTER. 

not void, and, except for the adjudication of bankruptcy, the assign- 
nient would hâve remained in force to be carried out under the sfate 
law. Itwas voidable only; in force when this pétition was filed 
and until displaced by the adjudication thereupon. Vide Coll. Bankr. 
(3d Ed.) 42, and cases cited; In re Plotke, 44 C. C. A. 282, 104 Fed. 
964, 968. ■SQ considered, the subséquent filing was nugatory, and the 
mortgage isivithin section 67a, and not a valid lien against the estate. 

2. Upon the gênerai question of the right of a trustée in bank- 
ruptcy to hold the property against a chattel mortgage void for want 
of filing the authorities are not harmonious. In a récent case (In re 
New York Economical Printing Co., 49 C. C. A. 133, iio Fed. 
514) the circuit court of appeals of the Second circuit dénies such 
right to the trustée, in référence to a New York mortgage, on the 
ground "that only such creditors can take advantage of it as are armed 
with some légal process authorizing the seizure of the mortgaged 
property, and are thereby in a position to enforce a lien upon it," — 
citing the New York décisions to that efïect. As a single creditor had 
obtained prjor lien through a judgment, it was ruled that the trus- 
tée represented no right in the property covered by an unfiled mort- 
gage except for such judgment creditor. Per contra, the circuit court 
of appeals of the Eighth circuit, in the more récent case of In re 
Pékin Plow Co., 50 C. C. A. 257, 112 Fed. 308, hold that the pro- 
ceeding in bankruptcy "amounts to an effectuai séquestration for 
the benefit of ail the creditors," and meets a similar requirement 
upheld in Nebraska in référence to the rights of creditors under an 
unfiled mortgage, so that the trustée can défend the estate against 
such mortgage. It is not necessary, however, to détermine whether 
like rule exists in Wisconsin as to the gênerai status of creditors 
under an unfiled mortgage, or which line of décision referred to should 
be adopted in such event, for the reason that the case at bar is ex- 
cepted from- any such rule by the fact of assignment. As before 
stated, the assignment is by statute made the équivalent of a judg- 
ment or other légal proceeding to establish an interest in favor of the 
gênerai creditors of the bankrupt against the invalid lien. That the 
trustée fuUy represents the rights of the creditors is expressly declared 
by section 70, and recognized throughout the act. Both cases cited 
recognize such représentation, as do the several décisions by the su- 
prême court in référence to the interest of the trustée. See Mueller 
v. Nugent, 184 U. S. i, 22 Sup. Ct. 269, 46 L. Ed. 405, and cases 
reviewed. The creditors were entitled to the défense against the un- 
filed mortgage, irrespective of the rule upheld in either of the cir- 
cuit court of appeals cases ; and likewise irrespective of the fact that 
the suprême court of Wisconsin, in the récent case of Mueller v. 
Bruss, 112 Wis. 406, 412, 88 N. W. 229, adopts the view that a trus- 
tée! in bankruptcy may sue in equity to set aside fraudulent transfers 
as the représentative of the creditors, and that the proceedings in 
bankruptcy exempt such suit from the gênerai rule requiring prior 
judgment or other proceedings at law to establish the claims of cred- 
itors. 

The order of the référée is approved accordingly. 
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LOVERING V. UNITED STATES. 

(District Court, D. Massachusetts. September 2, 1902.) 

No. 578. 

1. Marshal's Fées— Attendance dp Deputt. 

A marshal Is entitled to charge for the attendance of a deputy before 
a United States commissloner, though tlie same person is paid tlie same 
day for attendance as balliff before fédéral courts. 

2, Same— Unnecbssary Process. 

It not being for a marshal to détermine whether there is occasion for 
issuing process, he may charge for a service of a warrant for arrest when 
the défendant is already under arrest for another offense, and service 
of subpœnas to witnesses already summoned to attend in another case 
on the same day; the process being placed in his hands for service, and 
appearing to be issued out of the proper court, and regular in fonn and 
purport. 

8. Same— DiscHAHGE. 

A marshal may charge for a discharge where défendants were com- 
mitted for nonpayment of a fine and it was paid the same day. 

4. Same— COMMITMBNT. 

A marshal may charge for a commitment where défendant is already 
under arrest on another warrant. 

6. Same— Travel. 

A marshal is ailowed for travel on the service of each warrant when 
not more than two are served on the same défendant for the same party 
on the same day. 

6. Samb — Transportation. 

A marshal, for transportation on orders to bring in défendants or wit- 
nesses, or to take them back to jail, wiU be ailowed only actual expenses. 

7. Same— Vbnike por Jury. 

The marshal is entitled to $2 for each venire, the aggregate not to 
exceed $50 at any term, for bringing in grand and petit jurors. 

8. Samb— Bringing in Poor Convicts. 

A marshal may charge for travel and transportation and for attend- 
ance in bringing in poor convicts before a commissloner under Rev. St. 
U. S. I 1042. 

B. Same — Copies op Libbls. 

A marshal Is entitled to the customary charges at the rates charged 
for such services by offlcers of the state courts for copies of libels in 
admiralty, for services on newspapers, and for posting; the service of 
copies being required by order of court 

10. Samb— Mile AGB. 

The existence of a continuous Une of raiiroad between two points, on 
which a train occasionally runs, which Une is shorter than that ordinarily 
used, does not llmit the marshal, In charging for mileage between such 
points, to the length of such line. 

11. Same— Dischargb of Witness. 

As a marshal who has a person in his custody on lawful process must 
either commit or discharge him, and the fee is the same in either case, 
a charge for discharging witnesses taken under a warrant to remove 
and turn them over to another marshal should uot be disallowed on the 
ground that there was no discharge. 

12. Same— CosTs. 

Costs were not ailowed the marshal on a pétition for the allowanco 
of charges disallowed by the comptroUer, a considérable number of 
charges originally made by the marshal and disallowed by the comp- 
troUer having been abaudoned by the marshal in his amended pétition. 
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James F. Sweeney, for petitioner. 
Henry P. Moulton, U. S. Atty. 

LOWELL, District Judge. This îs a pétition for the allowance of 
the charges of a former marshal of the United States for this district, 
>vhich charges were disallowed by the comptroller. The matter could 
be disposed of summarily were it not that chapter 359, Acts 1887, § 
7 (24 Stat.'jSOS), makes it "the duty of the court to give a written opin- 
ion to bé nled in the cause." The items in controversy are conven- 
iently grouped under the following heads : 

1. Charges for the attendance of a deputy before the United States 
commlssionêr, where the same person was paid the same day for 
atten3atlc^,a4,bailifï before the United States district and circuit courts. 
Thèse cliàrgés are allowed upon the authority of Dill v. U. S. (D. C.) 
78 Eed. 614; Saunders v. U. S. (D. G.) 73 Fed. 792, affirmed U. S. v. 
Dill, 29 C. C. A. 586, 86 Fed. 79; U. S. v. McMahon, 164 U. S. 81, 17 
Sup. Ct. 28, 41 L. Ed. 357; U. S. v. Saunders, 120 U. S. 126, 7 Sup. 
Ct. 467, 30 L. Ed. 594. The amount of thèse charges is $22. 

2. Charges for the services of a warrant for a différent offense, 
when the défendant was already under arrest, and service of subpœnas 
to witnesses already summoned to attend .in another case on the same 
day. It is the duty of the marshal to serve ail processes "placed in 
his hands for service, and appearing to be issued out of the proper 
court, and régular in form and purport." It did not rest with him to 
détermine whether there was or was not occasion for issuing any 
subpoena Qr.ptl^er process. Donahower v. U. S. (C. C.) T] Fed. 153; 
U. S. V. Harroon, 147 U. S. 268, 279, 13 Sup. Ct. 327, 37 L. Ed. 164. 
The amount of thèse charges is $14.12. 

3. Charges for discharge where défendants were committed for pay- 
ment of a fine ànd fine was paid the same day. Thèse charges should 
be allowed, and also two charges for commitment where défendant was 
already uhaer arrest upon anotjier warrant, The sum of thèse charges 
is $10.50. 

4. Charges for travel and transportation in cases where more than 
one warrant was served upon the same défendant at the same place 
on the samé day. Travel is allowed upon the service of each warrant 
when not more than two are served upon the same défendant in be- 
half of the same party on the same day. The sum of thèse charges 
is $1.92. 

5. Transportation on orders to bring in défendants or witnesses or 
to take them back to jail. The actual expenses of carriage hire, etc., 
were allowed. The further charge for "transportation" must be dis- 
allowed. The sum of thèse charges is $30.20. 

6. Fées paid to constables for distributing venires for bringing in 
grand and petit jurors at various terms of court. It is well settled, 
not only by décisions in the district courts, but by the suprême court 
of the United States, that the marshal is entitled to charge $2 for each 
venire, the ,?iggregate of such charges not to exceed $50 at any eue 
term of court. Harmon v. U. S, (C. C.) 43 Fed. 563, affirmed 147 
U. S. 268, 13 Sup. Ct. 327, 37 L,. Ed. 164. Thèse charges amount to 
$295. 
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7. Charges for travel and transportation and for attendance in bring- 
ing poor convicts before a commissioner under section 1042. Tliese 
charges should be allowed. Hitch v. U. S. (D. C.) 66 Fed. 937; 
Saunders v. U. S. (D. C.) 73 Fed. 791. The sum of thèse charges is 
$7.80. 

8. Charges for copies of libels in admiralty for service on news- 
papers, for posting notices, etc. Thèse charges were customary, and 
were at the rates charged for such services by ofïicers of the state 
courts. The service of copies was reqnired by order of the court. 
The sum of thèse charges is $10. 

9. Charges for mileage disallowed because in excess of the sums 
properly chargeable for the distances traveled. The marshal charged 
according to the table of distances adopted by the Massachusetts house 
of représentatives. At the time thèse charges were made the depart- 
ment of justice had not adopted any officiai mileage schedule, and the 
one used had been in use in the marshal's office since 1878. One item 
of the disallowance was from Boston to Brooklyn, N. Y., the distance 
charged being 240 miles. The comptroller allowed but 222 miles, be- 
ing the distance reckoned by the "Air Line," so called. But the Air 
Line was not the road commonly or conveniently used for passage 
between Boston and New York at the time the charge was made. 
Only one or two trains then ran over it each day, and passenger traffic 
between the two cities was ordinarily carried on by the Shore Line 
or by the Springfield Line. Because there exists a continuons line 
of railroad upon which a train occasionally runs, and this line is 
shorter than that ordinarily in use, it does not follow that mileage is to 
be computed according to the former, rather than the latter. The 
sum of thèse charges is $10.96. 

10. The charge of $1 for the discharge of two witnesses taken to 
New York under a warrant to remove, and turned over to the marshal 
of the Eastern district of New York. The comptroller disallowed this 
charge on the ground that there was no discharge. The charge is 
allowed, as a marshal who has a person in his custody upon lawful 
process must either commit or discharge him. The fee in either case 
is the same. 

Many of the objections thus disposed of are of a "frivolous and vexa- 
tious nature," as was said in Harmon v. U. S. (C. C.) 43 Fed. 560. 
See same case on appeal, U. S. v. Harmon, 147 U. S. 268, 282, 13 Sup. 
Ct. 327, 37 L. Ed. 164. Costs are not allowed the marshal, because a 
considérable number of charges originally made by the marshal and 
disallowed by the comptroller hâve been abandoned by the former 
in his amended pétition, and so are not dealt with in this opinion. In 
going through the numerous items the court has been greatly assisted 
by the discrimination of the assistant district attorney. It is to be re- 
gretted that the comptroller is without the advice of some lawyer like 
him, of compétent knowledge andcommon sensé. Such advice would 
save honest creditors of the United States from disheartening delay, 
and the court from a burden of needless litigation. The government 
is not protected from unjust claims by the postponement and refusai 
of payment upon technicalities of which a private employer would not 
avail himself. A method which savors of sharp practice does not pro- 
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tect thé é<5'vernment from ill-founded claims, but rather begels them, 
and sooil bèèomes more costly than that prompt discharge of liabilities 
which is custômary among men of business. 



In re SBMSTRBET. 
(District Court, N. D. lowa, C. D. August 25, 1902.) 

1, BANKRDPTCy— WlTNESSES — AtTENDANCE^DISTANCE. 

Baukr. Act, g 41, enacts that no person shall be requlred to attend as 
a witn^ss before a référée in bankruptcy at a place outside of tbe state 
of tils résidence, and more than 100 miles from such place of résidence. 
The rtile in force when the bànkrupt law was adopted, with respect to 
the poWer to compel the Personal attendance of witness, was embodied 
in Eey, St. I 876, which déclares that subpœnas for witnesses who are 
requlred to attend a court of the United States in any district may run 
Into dny other district; provided that in civil causes the witnesses living 
eut of the district in which the court is held do not llve at a greater 
distance thàn 100 miles from the place of holding the sanie. Uelà, that 
one cannot be compelled to attend a référence in bankruptcy within tlie 
State pf hls résidence, but at a distance of more than 100 miles from 
where he résides. 

In the Matter of Charles R. Hemstreet, a Bànkrupt. Answer to 
question as to construction of bankruptcy act, submitted on certificate 
of référée. 

Morling & Davidson, for creditors. 

SHIRAS, District Judge. From the certificate of the référée, it ap- 
pears that one H. O. Michaels, a. résident of Marshalltown, lowa, 
was served with a subpœna directing him to appear as a witness in 
the bankruptcy proceedings of Charles ^. Hemstreet, before the 
référée for Pàlo Alto county, at a hearing set for August i8th, at Em- 
metsbtirg, lowaj the mileage and fee for one day's attendance being 
duly tendered him. The witness declined to attend at the time and 
place named, claiming that as his résidence was more than loo miles 
from Emmetsburg, where the hearing was to be had before the référée, 
he ■«^^s not reqtiired to attend in person; and the question présentée! 
by 'ttie certificate of the référée is whether, under the provisions of 
the bànkrupt act, a witness can be compelled by a subpœna to attend 
.a hè^ring before a référée at a place more than loo miles from his 
résidence. Counsel for thé creditors cbnterid that by the express 
terms of thé proviso to sectioii 41 of the bànkrupt act which enacts 
"that no person shall be required to attend as a witness before a réf- 
érée at a place outside of the state of his résidence, and more than 
one hundrèd miles from such place of résidence," it was the clear in- 
tent of cbrjgress to enact that référées should hâve the right to require 
the attendance before them as witnesses of ail persons residing within 
thé state whéreîn the référée is acting, and that a witness cannot 
lawfully refuse obédience to a subpoèna caliing him to appear before a 
référée, ûnless be is a nonresîdent of the state, and résides more than 
100 miles from the place of hearing. If this is the correct construc- 
tion of the proviso Just cited it folloWs that a person can be compelled 
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to attend as a witness before a référée at any point within the state 
of his résidence, without regard to the distance to be traveled, which 
might in the larger states be several hundred miles ; and furthermore 
it would also follow that a witness could be compelled to appear be- 
fore a référée when he could not be compelled to appear before the 
circuit or district courts of the United States, if a session thereof was 
held at the place of the hearing before the référée. In the construc- 
tion of statutes, it is well settled that ail other provisions of the stat- 
utes which deal with the same subject-matter may be considered, as 
well as the purpose intended to be subserved by the particular enact- 
ment under considération. The gênerai rule in force when the bank- 
rupt act was adopted, with respect to the power to compel the Per- 
sonal attendance of witnesses, is found in section 876 of the Revised 
Statutes, which déclares that "subpœnas for witnesses who are re- 
quired to attend a court of the United States, in any district, may run 
into any other district; provided, that in civil causes the witnesses 
living out of the district in which the court is held do not live at a 
greater distance than one hundred miles from the place of holding 
the same." This proviso was enacted for the protection of witnesses, 
and under its provisions a person living outside of the district where- 
in the court is held, at a distance of more than 100 miles from the 
place of holding court, cannot be required to attend as a witness 
Ijefore any circuit or district court ; and this gênerai rule, governing 
thèse courts, bas not been changea by any provision of the présent 
bankrupt act. The proviso found in section 41 of the act bas référ- 
ence only to hearings before référées, and does not change or enlarge 
the power of the district or circuit courts to compel the attendance 
of witnesses, as defined in section 876 of the Revised Statutes. The 
phraseology used in the proviso clearly indicates that it was intended 
as a limitation upon, and not as an enlargement of, pre-existing 
rights. Under the provisions of section 21, the court, upon due ap- 
pHcation, can require the attendance of witnesses before the référée, 
and, under gênerai order No. 3, the clerk will fumish the référée with 
the necessary subpœnas ; but the subpœnas thus issued would be 
subject to the limitations found in section 876, Rev. St. If the pro- 
viso found in section 41 of the bankrupt act had not been enacted, 
then subpœnas issued under section 21 would hâve been effectuai to 
compel the attendance of witnesses living within the district, and also 
of witnesses living outside the district, but within a distance of 100 
miles. The proviso enacted as part of section 41 is intended, not as 
an enlargement of the jurisdiction of the référée over witnesses, but 
as a limitation, for the benefit and protection of the witnesses. The 
proviso does not déclare that the référée or the court shall hâve the 
right to compel the attendance before the référée of ail witnesses 
living within the state, or within 100 miles of the place of hearing, 
but the déclaration is that no person shall be required to attend as a 
witness before the référée at a place outside of the state of his rési- 
dence, and more than 100 miles from the place of hearing. The 
meaning of the proviso is that no one shall be compelled to attend 
as a witness at a distance of more than 100 miles, and he shall not 
be compelled to leave the state wherein he résides. If the witness 
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liVës at îl grèater distance from the place of hearing before tlie réf- 
érée than loo miles, or in another state, ample provision is made in 
the provisions of section 21 for taking his testimony orally or by 
déposition^ and thus protection is afforded to ail without imposing 
a burdén ùptoti witnesses, frorn which tliey are protected under the 
gênerai fulè governing the issuance of subpœnas in courts of the 
United States. As it is admitted that the witness H. O. Michaels 
does not livé Within 100 miles of Emmetsburg, where the hearing 
before the rfeferee is to be had, it foUows that he camiot be compelled 
to attend th* hearing in person, and his testimony must be procured 
under thé provisions of section 21 of the act. 



In re WHITE STAR LAUNDRY 00. 

district Court, E. D. Wlseonsln. August 23, 1902.) 

1. Bankbûptct— Occupations— Jubjsdictiow—Charactbr of Business— Laun- 

DRT. 

The business of a laundry Is not within Banbr. Aét, § 4, giving the 
fédéral courts Jurlsdlctlon ovér corporations for an adjudication of bank- 
ruptcy when' they are "engagea prihclpally in manufacturing, trading, 
printing, pûbllshing, or mercantile pursuits." 

In Bankruptcy. 

In the matter of the Whîte Star Laundry Company, an alleged 
bankrupt. Petitioning crëditors sought an adjudication in bank- 
ruptcy, and, the answer raised an issue whether the business of the 
corporation was within the provisions of the act. Pétition dismissed. 

Fish & Oillein, for petitioning crëditors. 

Coopér, Simmons, Nelson & Walker, for the alleged bankrupt. 

SEAMAN, District Judge. The White Star Laundry Company, 
a corporatidh, bas made a voluntary assignment, and an adjudication 
of bankruptcy is sought by petitioning crëditors. The answer dénies 
the allégations Of the pétition as to the business of the corporation, 
and allèges thât its sole business has been to receive clothing and 
other articles of othêr parties to be cleaned and laundered, and per- 
form "the manùal and mechanical work of laundering or cleaning 
the same," and that it was merely "operating and conducting the usual 
business of a laundry." Np replication is filed, and the issue is sub- 
mitted on the fâcts so stated m the answer. Jurisdiction over cor- 
porations for an adjudication of, bankruptcy exists only when they 
are "engaged principally in manufacturing, trading, printing, publish- 
ing, or mercantile pursuits" (section 4), and the sole question is, wheth- 
er the business of a laundry, so descrîbed, is within either of thèse 
classifications. Définitions under the act of 1867 furnish little aid in 
the solution, as "ail moneyèd, business or commercial corporations 

IF 1. What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank V. First Nat Bank, 42 C. C. A. 4. 
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and joint-stock companies" were there included, and the décisions 
under tlie présent act are not entirely harmonious. As the provision 
in question relates alone to involuntary adjudication of bankruptcy, 
and intends to take from the corporation, or its assignée under the 
voluntary assignment, ail control over the corporate property and 
affairs, the case must "be well defined in the law" to bring it within 
such provision (Wilson v. City Bank, 17 Wall. 473, 482, 21 L. Ed. 
723) ; and unless the laundry business is fairly within one or the 
other of thèse classifications, — is either (i) "manufacturing," (2) "trad- 
ing," or (3) a "mercantile pursuit," — this corporation is not subject to 
adjudication as a bankrupt. 

1. The terms "manufacture" and "manufacturing" hâve well-recog- 
nized interprétations (see citations in Coll. Bankr. [3d Ed.] 51), which 
are clearly inapplicable to the business under considération ; and those 
given in Lawrence v. Allen, 7 How. 785, 794, 12 L. Ed. 914, People 
V. Roberts, 155 N. Y. 408, 412, 50 N. E. 53, 41 L. R. A. 228, and 
Dudley v. Aqueduct Corp., 100 Mass. 183, 184, mark the distinction. 
Indeed, under the présent act, it has been held that corporations 
principally engaged in mining were not manufacturing corporations, 
nor èngaged in trading or mercantile pursuits. In re Elk Park Min- 
ing & Milling Co. (D. C.) ici Fed. 422, 4 Am. Bankr. R. 131 ; 
McNamara v. Helena Coal Co., 5 Am. Bankr. R. 48, 51 ; In re Roi- 
lins Gold & Silver Min. Co. (D. C.) 102 Fed. 982, 986; In re Chicago- 
Jophn Lead & Zinc Co. (D. C.) 104 Fed. 67; In re Woodside Coal 
Co. (D. C.) 105 Fed. 56, 5 Am. Bankr. R. 186; In re Keystone 
Coal Co. (D. C.) 109 Fed. 872. In re Tecopa Mining & Smelting Co. 
(D. C.) iio Fed. 120, recognizes the same rule in référence to min- 
ing, but holds that smelting opérations are manufacturing. 

2. Is the business of the corporation either trading or mercantile? 
This inquiry is satisfactorily discussed and decided in the opinion by 
Judge Brown in Re New York & Westchester Water Co. (D. C.) 
98 Fed. 711, 3 Am. Bankr. R. 508, in référence to a corporation 
supplying water to municipalities and individuals, and receiving "large 
rentals" from such customers. On the définitions and authorities 
there cited, the business was held to be neither trading nor mercan- 
tile, and the pétition was dismissed. On appeal, the ruling was af- 
firmed upon the opinion below. Coll. Bankr. 53. The cases above 
cited of mining corporations adopt like view, and In re Cameron 
Town Mut. Fire, Lightning & Windstomi Ins. Co. (D. C.) 96 Fed. 
756, 2 Am. Bankr. R. 372, holds that the business of Insurance is not 
within the provision. See, also. In re Chesapeake Oyster & Fish Co. 
(D. C.) 112 Fed. 960, and In re Fulton Club (D. C.) 113 Fed. 997, 
for strict constructions in the same line. Two cases are cited — In 
re San Gabriel Sanatorium Co. (D. C.) 95 Fed. 271, and In re Morton 
Boarding Stables (D. C.) 108 Fed. 791 — which tend to more liberality 
in the interprétation of the provision; but the weight of authority 
is the other way, and I am of opinion that the true doctrine is stated 
in the Water Supply Case, above mentioned, and, irrespective of any 
view which may be taken of its application in one or the other of the 
cases cited above, that the business of this corporation described in 
the ansvver is neither principally "trading" or "mercantile," nor within 
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any recognized définition of those terms in any feature therein men- 
tioned. 

Thè case, therefore, is not within the bankruptcy jurisdiction, and 
the pétition is dismissed. 



In re CABB et al. 
(District Court, B. D. North CaroUna. September 5, 1902.) 

1. Bankroptct— Dbposit of Funds. 

The funds of an estate in banliruptcy shonld be deposlted to tbe crédit 
of tbe trustée as sucb, designating the estate. 

2. Same— AlijOwakce op Attohnet's Fées. 

Bankr. Act 1898, § C4b, cl. 3, does not malîe the allowance of an 
attorney's fee in Involuntary cases a màtter of right, but glves the court 
discretionary power, and, where such an allowance is asked for, the 
attomey must disclose bis dealings with his client, tbat tbe court may 
act Intelligently In the matter. 

8. SamB— RULB GOVBRNINO. 

Rule adopted governing tbe allowance of attorney's fées to tbe at- 
tomey for petltlonlng creditors in Involuntary proceedlngs in bankruptcy 
In the Eastern district of North Oarolina. 

In Bankruptcy. On report for final dividend and settlement. See 
ii6 Fed. 556. 

C. F. MacRae, for petitioner. 

PURNELL, District Judge. This cause is again presented on a 
corrected dividend sheet, accornpanied by vouchers, and a statement 
from the depository showing that the amount reported is on deposit 
to the crédit of the trustée. There is no express provision in the 
bankrupt act as to how funds belonging to bankrupt estâtes shall 
be deposited, except in cases of composition, in which section 12b 
provides deposits shall be subject to the order of the judge. Section 
47 (3) requires ail funds to be deposited in the designated depository, 
and (subsection 4) disbursed only by check or draft. The gênerai 
ordef s do not provide how deposits shall be made, but No. 29 provides 
that the ctieckp or drafts on the depositories shall be drawn by the 
trustée, a.ûà countersigned by the judge, or some one, as specified, 
designated for this purpose by order. As the trustée must in any 
event sign thè checks, it would seem the funds should be deposited 
to the crédit of the trustée, as such, designating the estate in bank- 
ruptcy. Sqme complication has arisen in this respect, and it will sim- 
plify thepractice for trustées and depositories to follow this rule. 
The estate is now in a condition for final distribution when the ques- 
tion of attorney's fées is settled. Facts now appear which hâve not 
heretofore been disclosed. At best, this is a délicate question, with 
which, for many reasons, the court is loatb to deal, especially when 
attorneys simply ask for an allowance, and place, without explana- 
tion, what seems to be exorbitant value on services rendered. While 

1 2. See Bankruptcy, vol. 6, Cent. Dlg. i 897. 
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disposed to be libéral to members of the bar, in the exercise of the 
judicial discrétion, the court is restrained by a considération of the 
évident intention of congress to make the administration of thèse 
estâtes as economical as possible, and the rights of creditors in whose 
interest the involuntary features of the act were adopted. Attorneys 
lose sight of thèse matters, and are inclined to confound the discré- 
tion to allow fées in bankruptcy with the practice in chancery, and 
magnify the importance of services rendered under the bankrupt 
act, when the forms to be used are prescribed and published, hence 
the services are, in a large measure, perfunctory and clérical. This 
court has had occasion in several cases to express views on this sub- 
ject, and has been much harassed with fréquent pétitions for the 
allow^ance of fées in disregard of thèse views. It is unnecessary to 
refer to or repeat the reported cases, as the whole matter is so well 
summed iip in the opinion of Judge Phillips in Re J. W. Harrison Mer- 
cantile Co., 2 Am. Bankr. R., at page 420 (s. c. 95 Fed. 125), as fol- 
lows : 

"The history leading up to the adoption of the présent bankrupt law showa 
that the great abuses under the preceding national bankrupt act. In the 
way of exorbitant fées, which largely eonsumed the assets of the bankrupt, 
whereby the ministerial offlcers grew rich upon the administration of the 
act, whlle the creditors starved, impelled congress, in the adoption of the 
présent bankrupt act, to reverse the practice, so that the bankrupt law should 
be so administèred that the creditors should be the favorites of the courts, 
rather than the agents assisting the court in the préservation and distribu- 
tion of bankrupt estâtes. The obvions policy of the présent act, manifest 
throughout ail Its provisions respecting fées and commissions, is to reduce 
to the lowest minimum the expenses of administration. This is especially 
made manifest in the meager fées allowed clerks, référées, and trustées. In- 
deed, so Inadéquate is the compensation allowed to thèse offieers, that It 
is a matter of happy surprise to the courts that they hâve been able to 
securè the services of such compétent persons te flll the places of référées 
and trustées. And becaiise of the meager compensation allowed by the act 
to thèse offieers, courts are exposed to the constant temptation to either read 
into the act some provision not found in its letter, or by the most libéral 
construction of doubtful or ambiguous terms to apgment fées and com- 
missions. This is a tendency, however, in my judgment, which it is the 
bounden duty of the court to resist. It is the duty of the court, from 
which It cannot honestly escape, in applying this statute, to give it such 
construction and application as will carry out and efCectuate the législative 
will. Any other action by the court is but an attempt to set up and sub- 
Btitute the notions and Inclination of the individual judge as to what would 
be a reasonable compensation for services under this law for that of the 
législature, whereas, as already suggested, the court can bave no policy in 
conflict with that of the législative scheme. Section 64 of the act authorizes 
the court In an involuntary proceeding to allow, among claims entitled to 
priority, 'one reasonable attorney's fee for professional services actually ren- 
dered, Irrespective of the number of attorneys employed.' This court dis- 
covered, after administering this act for a season, that It was to be plagued 
and perplexed with what it concelved to be demands enormous In their ex- 
tent for attorney's fées, both In involuntary and voluntary cases. The im- 
pression among lawyers In this particular seems to be that the proceeding 
in involuntary cases should be likened to the practice in chanceiy, and that, 
where a credltor files a bill in equity to reach the assets of an insolvent 
debtor for the benefit of creditors generally, an allowance for the attorney 
of the petltionlng creditor should not only be made a charge upon the gênerai 
fund, but its extent should be the largest liberality of the chancelier. While 
the bankrupt act contemplâtes that the allowance for an attorney's fées shall 
be taken out of the gênerai fund, It must be a reasonable attorney's fee." 
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For future guîdance in this matter, there being no rule on the 
subject itt tbe district now, the foUowing rule will be adopted : For 
preparing pétition in involuntary bankruptcy, and superintending the 
filing thérepf, and in the issuance of subpœna thereon, and preparing 
schedules, in case such duty falls on the petitioning creditors, a fee 
of not exceeding $50, in the discrétion of the court, where the same 
is payable out of the estate of the bankrupt ; and no furtber fee shall 
be allowed such attorney where there is no contest or trial before 
the court touching the adjudication in bankruptcy; and in case the 
défendant therein contests the adjudication, necessitating a trial be- 
fore the court or référée of such issue, such further fee as the court 
may find to be reasonable in the particular case. And for the allow- 
ance pî this fee, as said in Re Smith, 108 Fed. 39, 5 Am. Bankr. R. 
559, the attorney asking for such' fee must disclose his dealings with 
his client, that the court may act intelligently. The words of the 
statutè do not sustain the view that the allowance of an attorney's fee 
in a bankfuptcy cause is a matter of right. The statute says "the 
court may allow," thus lodging in the court a discrétion to allow an 
attornéy'$ fee, to be paid out of the estate. 

There having been no spécifie rule on this subject, it would be 
manifestly unfair to apply this rule to the case at bar. Notwithstand- 
ing the rule, in exceptional cases the allowance of an attorney's fee 
will be made when, in the discrétion of the court, the circumstances 
warrant a more libéral allowance. 

As to the attorney for the petitioning creditors, the facts now ap- 
pear to be (which were not heretofore disclosed) that Beck & Gregg, 
the largest creditor of the bankrupt, employed C. F. MacRae, Esq., 
to file a pétition in bankruptcy, agreeing to pay him $100 for this 
service, which they now décline to pay, and he has received nothing. 
More than one-half of the final dividend will go to this firm. Under 
thèse circumstances, the court will protect attorneys, and tax costs. 
Sections 2-18. The référée will enter upon the dividend sheet an al- 
lowance of $150 to the attorney for the petitioning creditors, and $125 
allowance to the attorney for the bankrupt. The draft for the divi- 
dend for the petitioning creditors will be made payable to their at- 
torneys, and, if such dividend is not suflficient to cover the fee allowed 
their attorney, the balance of the fee hereinbefore allowed will be paid 
by draft eut of the gênerai fund. 



Inre EVANS. 
(Distrïèt Court, ET. D. North Carolina. Septeniber 5, 1902.) 

BaNKHUPTCT— iNVOLtJNTART PkOCEBDINGS — ALLOWANCE OF AtTORNBY'S FbBB. 

Attorneys representlng the petitioning creditors of an involuntary 
bankrupt, ànd elected by the creditors to represent the trustée, who fol- 
lowed property fraudulently disposed of by the bankrupt into another 
State, and there recoveréd ail that has come into the hands of the trus- 
tée for distribution to Ci^editors, -will be allowed a reasonable fee for 
their services therefrom by the court, where the creditors refuse to pay 
such fee. 
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In Bankruptcy. On pétition for allowance of attorney's fées. 
Morrison & Whitlock, pro se. 

PURNEIvL, District Judge. After the opinion in this cause, filed 
July II, 1902 (116 Fed. 909), a pétition was filed in behalf of Messrs. 
Morrison & Wliitlock, asïcing a rehearing touching the question of 
îees asked and then refused for reasons stated. Counsel hâve been 
heard on such pétition, and niuch desired information given the court 
on the subject. The gênerai remarks in an opinion this day filed 
in Re Carr, 117 Fed. 572, apply equally to this case. The facts now 
appear to be that the bankrupt had disposed of about ail his property, 
and thèse attorneys first took out attachment proceedings in the state 
court, which were abandoned, and a pétition in bankruptcy filed. The 
goods in the meantime had been taken out of the district and carried 
to Georgia, to which juriçdiction the attorneys followed them, and 
brought suit for $2,600. They advanced initiatory costs, secured testi- 
mony, and paid the expenses of litigation. The petitioning creditors 
hâve paid them nothing, and, after solicitation to do so, declined, 
insisting that the court must allow the attorney's fee. This puts an 
entirely dififerent phase on the case from that presented in the orig- 
inal bill for attorney's fee, in which nothing of this was shown. The 
attorneys hâve followed the property, done ail that has been done, and 
by their efïorts realized a fund for the benefit of creditors, who hâve 
done literally nothing. Under thèse circumstances, attorneys should 
be paid from the fruits of their labors, even though such fruit was 
less than was anticipated. Had they recovered what was expected, 
a larger fee would hâve been considered by ail as reasonable, and 
probably would hâve met with no objection. The attorneys are not 
responsible for what seems to hâve been one of those incidents of a 
trial which so frequently cause adverse comment on petit jury verdicts. 

Upon the facts as now disclosed, the court allows Messrs. Morrison 
& Whitlock $150, as a reasonable attorney's fee, to be paid them out 
of the fund reahzed. 



In re HARKIS et al. 

(District Court, W. D. Tennessee, W. D. August 1, 1902.) 

No. 189. 

Bankeuptct-^Composition of Dbbts 

Where the bankrupt and his creditors hâve agreed on a composition 
of his debts, wlthout any agreement as to paynient of the costs, neither 
can be compelled to pay them; but, in the absence of further agreement 
in regard thereto, the composition will fail, this being a matter entirely 
of agreement. 

In Bankruptcy. 

Hays & Biggs, for bankrupt. 
E. S. Mallory, for creditors. 
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HAMMQîiID, District Judge. The bankrupt and his creditors hâve 
agreed ôii à "composition of nis debts at 50 cents on the dollar, and 
he has the money to deposit in bank under the ruleS ôf practice in 
that behalf. But their agreement did not comprehend the costs ; 
that is to sayi whether the costs are to be paid out of the $6,000 he 
has to depOsit as the 50 per centum of his indebtedness, or are to 
be additionally paid by him. He was prepared to pay what is called 
the toriimon or regular costs of the court, amounting to some $25, 
but nût the receiver's and attorriey's fées, amounting to about $400 
more bf costs. The court is askéd to détermine whether thèse costs 
are to be fuUy paid by the bankrupt, or out of the fund deposited 
for the creditors; But the court déclines to décide any such ques- 
tion. Neither the creditors nor the bankrupt can bé compulsorily 
made to pay thèse costs. ' Of course, the case cannot be closed and 
the composition confirméd until they are provided for, but this must 
be donc by agreement between thé parties. Composition is wholly 
a matter of arrangement by the bankrupt and his creditors, and the 
negotiations always should comprehend a disposition of ail the costs, 
with à defiriite understanding of amounts and the method of their 
payment. If there be an àttorney's fee not waived, the attomey 
should agrée with the parties on the amount, or, if disagreed, apphca- 
tion should be made to the court to fix the fee, and so of the re- 
ceiver or the trustée ; and with every item not distinctly fîxed by the 
statutes or rules of practice, this should be done, as a preliminary of 
the coniposition agreement, and as a part of it. When the amounts 
are ascertained, the parties éhould agrée whether the costs come out 
of the deposit for creditors, or whether the bankrupt provides an addi- 
tional sum to meet costs. If he is to do this, he should bring the 
cost money with the other, to be deposited in court. It is ail, how- 
ever, purely a matter of agreement by negotiation, and the court will 
take ho part in it by compelling either to do anjî:hing about it. It 
is a mistake to suppose that the statute requires the bankrupt, as 
a matter of law, to pay the costs in addition to what he agrées to 
pay the creditors. He is not obliged to pay the creditors anything 
whatever, nor the costs, and unless ail the éléments of the composi- 
tion are mutually settled by the agreement they make, the technical 
and logical resuit is that the composition fails, or, rather, the attempt 
at composition fails, and the ordinary administration of the assets 
goes on as if there had been no attempt to compound the debts. 
The cosits, then, come out of the assets, and practically out of the 
creditors, always being paid out of vyhatever fund is in court, unless 
otherwise agreed upon and provided for by the parties. Hence, the 
payment of the costs by the bankrupt under composition is in a proper 
sensé voluntary. ' 

Motion denied. 
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TELLBR V. UNITED STATES. 

(Circuit Court of Appeals, Eighth CSrcult. September 4, 1902.) 

No. 1,603. 

1. GOVEBNMBNT PROPERTT — CONVERSION BT TrESPASSEB— QOVKBNMBNTAI. KB- 

I.BASB — EpPBCT. 

Where rallroad ties were eut from government land by a trespasser. 
and after the seizure of the ties by the govemment Its agent executed 
a release of the ties to the trespasser on his agreement to pay for the 
same accordlng to an appraisement to be subsequently made, such re- 
lease transferred and vested the title to the ties In the trespasser. 

2. Same— Replevin— Brbach ok Contkact. 

Where the government after seizing rallroad ties eut by a trespasser 
from government land, released the ties to the trespasser on hls agree- 
ment to pay for the same, the contraci of release became executed, and 
was not broken by the government's subséquent bringlng of replevin to 
recover the ties, so as to entltle the trespasser to défend a second action 
for the value of the ties, under the contraet, on the ground of breach of 
contract or failure of considération. 

i. Samb — CusïOM — Intent to Purchase Land. 

Where a trespasser eut rallroad ties from government land, It was no 
défense to a subséquent action to recover the value of the ties that the 
trespasser had an Intent to purchase the land, and that it was the cus- 
tom in that community to begin the cutting of timber on government 
land Intended to be purchased before actually entering or doing any act 
indicative of such intention. 

4. Same— Purchase of Land— Effect — Relation. 

An application to purchase government land was made by M. on Janu- 
ary 5, 18S8; he havlng previously eontraeted with défendant that, In 
considération of defendant's advancing the necessary money with whieh 
to make payments, défendant should be entitled to eut from the land 
ail timber sultable for rallroad ties. The entry was duly made and be- 
tween that time and June 22d following, when M. paid the purchase priée 
for the land, and thereby became entitled to a patent, défendant eut 
from the land certain ties, for the value of which suit was brought. 
Held, that the payment of the priée vested in M. the équitable title to the 
land by relation as of the date of the application, includlng ties eut from 
the land after that date. 

Thayer, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

In the fall of 1897 the plaintiffi in error, John C, Teller, défendant below, 
was engaged in furnishing ties to the receivers of the Union Pacific Rallroad 
Company on contract. John H. Mullison was then the claimant, and for many 
years in the possession, of certain placer mining grounds, consisting of 72)0 
acres, In Carbon county, Wyo., known as the Montezuma Placer, and was 
desirous of obtainlng the title thereof from the government. In October, 
1897, it was agreed between the défendant and Mullison that défendant 
should furnish Mullison the money necessary to enable Mullison to enter 
said placer tract at the local land ofllce, and make payment therefor at the 
rate of $2.50 per acre, and pay ail incidental expenses, and that In considéra- 
tion thereof said Mullison should allow défendant to eut and remove from 
said placer tract ail the timber thereon suitable for rallroad ties. On the 5th 
day of January, 1898, Mullison duly made application to the land office to 
enter said 720 acres, and for a patent therefor, having before that time pro- 
cured the land to be surveyed agreeably to the rules of the land olBce, and 
on June 22, 1898, paid for said land at the land office, at said rate of $2.50 
per acre, the sum of $1,800, and obtained the receipt of the recelver of said 
117 F.— 37 
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land office for the same. The défendant furnished MuUlson sald money to 
pay for sald land; also money to pay the cost of surveying and other ex- 
penses,— ^ajiU, about $2,000. Prior to sald 5th day of January, 1898, the 
défendait ëitered tijon sald Mulllson placer tract, and made préparation for 
the cuttlng and removal of ties thereifrom. But few tles were eut thereon 
before that date, but thereafter, and befoi?e June 22, 1898, the défendant eut 
upon that land about 48,974 tles. The défendant had also during the same 
tlme (iut ahd removed from other public and unappropriated land of the 
United' States In the vlclnlty of sald Mulli,8on tract a large number of rail- 
roadMe». ; On July 22, 18^, the TJnlted States govemment, through George 
B. Abbott, an agent of the land depàrtment, selzed ail of said rallroad ties 
eut from .sàld MuUlson tract, a;s ■wéll as from sald public, unappropriated 
lands, as itbe property of the United States; the sald tles being then mostly 
In the Platte river, at Ft. Steele, and çn Its banks and In its tributarles above 
that place. On August 3, 1898, by ttie authority and express direction of 
the comlaissloner of the gênerai land office, sald George B. Abbott, as spé- 
cial agent Of sald genepal land ofiBce, by hls Instrument of wrlting, released 
to the défendant ail of the sald tles, and ail claims of the United States 
thereto, In considération oï the writteri agreement of the défendant then 
made that he (thé defenditit) /would pay the United States the full value, 
accordlng to rules speciflcaily referred to, of ail such ties as belonged to the 
United States; the number of ties to be determined by report of said Ab- 
bott, and the question of tltle, and of which of said rules as to value should 
apply, to be determined by the gênerai land office. Said release and agree- 
ment are prlnted ta full in 45 Ç. C. A. 416, 106 Fed. 448. Afterwards, about 
November 1, 1898, the United States commenced an action of replevin agalnst 
thls défendant, in the circuit court of the United States for the district of 
Wyomlng, td rëcover a portion bf sald rallroad tles, alleging that the same 
had been eut by the défendant, without authority, from unsurveyed public 
lands; and under the wrlt of replevin the marshal seized 47,000 rallroad 
tles, :of whlCh at least 44,000 were parcel of the ties aforesaid eut before 
August 3, lS98i The défendant answered, pleading title in himself under said 
release and agreement of August 3, 1898. On the trial of said action of re- 
pleirin the court held that the effect of that release and agreement was to 
vest In the défendant the tltle to ail of sald tles whlch had been eut up to 
the date last mentloned. Conformably wlth such ruling, the jury returned 
their verdict In favor of défendant for $18,843 damages, and judgment was 
entered In hls favor for that sum, whlch judgment was affirmed by thls 
court U. S. T. Teller, 45 0. G. A. 416, 106 Fed. 447. The pétition in the 
présent action charges that the défendant, Teller, between December 1, 1897, 
and September 1, 1898, entered on lands belonging to the United States in 
the county of Carbon, in the district of Wyomlng, and, without authority or 
permission of plalntlfC, eut timber growing thereon, from whlch he made 
111,708 raUroad tles. The pétition then allèges the selzure of those ties by 
the agent, Abbott, July 22, 1898, and the release of the ties by Abbott upon 
the written agreement of the défendant, ail as above stated, and that the 
number of the tles had been determined on the report of said Abbott, and 
that the value thereof to which the plaintiff was entitled, aceording to the 
rules referred to in defendant's written agreement, was $41,343.08, for which 
judgment was demanded. The answer of défendant, Teller, admits that on 
July 22, 1898* the plaintiff, through its agent, Abbott seized 111,708 ties at 
and above Ft. Steele, and the release of the tles as above stated, and allèges 
that .a part of the tles were eut on mlning lands for whlch the government 
bas accepted asipurChase price $2.50 per acre; that others were eut under 
mlstake of fact-and others on land which Teller intended to enter, and in 
aceordance wlth a custom to eut timber on lands entered upon for such pur- 
pose, and that the gênerai land office had never consldered thèse matters, 
nor determined on what lands the ties were eut, and that not more than 
39,000 ties, and of the value of 3 cents per tie, were eut on govemment land, 
and that the plaintiff, by replevying a part of the tles, had broken the con- 
tract of August 3, 1898, and défendant was no longer bound by that con- 
tract. Plaintiff's reply alleged the affirmation of said contract by the défend- 
ant by hls successful défense based thereon in the action of replevin. The 
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Union Pacific Eailroad Company was originally made a défendant in tliis 
action, but its demurrer to the complalnt was sustained, and judgment of 
dismissal rendered in its favor, December 3, 1000, and thereafter said Jolin 
C. Teller was the sole défendant. At tlie close of the trial the jury returned 
their verdict in favor of ttie plaintiff for the sum of $27,963.96, aud judgment 
was entered in its favor for that sum and costs. 

Willard Teller (Clayton C. Dorsey, on the brief), for plaintiff in 
errer. 

Timothy F. Burke (Earl M. Cranston, on the brief), for défendant 
in errer. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The release of the ties to the défendant by the govei-nment by its 
authorized agent, Abbott, in writing, August 3, 1898, and the de- 
fendant's written agreement of the same date that he vvould pay for 
such of the ties as the government was entitled to be paid for, when 
the number of such ties and the amounts to be paid for them should 
be ascertained as therein provided for, constituted, together, a valid 
contract, and then transferred to and vested in the défendant ail the 
title and preperty right which the government then had in the ties. 
U. S. V. Teller, 45 C. C. A. 416, 106 Fed. 447, While this contract 
on the part of the défendant was wholly executory, and to be per- 
îormed in the then future, on the part of the government, it was 
wholly executed and performed on the delivery of the written re- 
lease, so far as vesting in the défendant the government's title to the 
ties was concerned. About that matter the government did net stip- 
ulate that it vvould do or refrain from doing anything further. There 
was not, therefore, and could not be, any breach of the contract in 
respect to this matter, as to which the contract had been fully and ir- 
revocably performed. The subséquent action of replevin may hâve 
been wrongful and baseless, but it was no breach of the contract, 
and was in fact defeated by that contract, and the property rights 
which it had vested in the défendant. As the défendant in that action, 
because of his title derived through that contract, recovered judg- 
ment against the government for the value of the ties replevied, there 
was no failure of considération, to excuse nonperformance of the con- 
tract on his part. 

Some of the rulings respecting which error is assigned may be 
disposed of very briefly. The record discloses nothing improper in 
the ruhngs of the court in fixing the time for the trial of the cause, 
and denying the defendant's application for a continuance, and no 
préjudice to the défendant appears to hâve resulted from either. 

The testimony of Mulhson, who acted as defendant's superintend 
ent, respecting reports of foremen as to the number of ties eut at 
différent places, was harmless, in view of the admissions in the case, 
and testimony of other witnesses, including the défendant. 

It seems needless to say that no proof of a custom to eut and 
remove timber from public lands will shield a trespasser, and that 
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no prodf 6f mère întention to stibsèquently purchase a tract of such 
lând, wîthout any act done towards acquiring the title, could give 
any color pf excuse for appropriating the timber growing on such 
tract. "The absolute title to thèse lands being at the time in the 
United States, it had, as owner, the same right and dominion over 
theni; as any owner would hâve. No one, had the right to enter 
upon the lands, no one had the right to eut a stick thereon, without 
its consent. Any one so going upon the lands and cutting timber 
would be guilty of the commission of an act of trespass." Railroad 
Co. V. Lewis, 162 U. S. 366, 376, 16 Sup. Ct. 831, 834, 40 L,. Ed. 1002. 
Othér assignments of error are based on the court's charge to 
the jury to the efïect that the défendant was liablè for the value of 
the ties eut from the MuUison placer tract. The court charged the 
jury that: 

"Mr Mullison had no right to sell the timber not necessarily taken down 
in the ordinary worlcing of the placer claim as a placer mine, and the dé- 
fendait had no right to ptirchase it from hlm until a patent issued to liira 
for the land." 

And in other portions of the charge, to ail of which exceptions 
were duly taken, the court gave the jury the same directions, in sub- 
stance. Upon thèse exceptions to thèse parts of the court's charge 
arises the only serions question in this case. 

In Teller V. U. S., 51 C. C. A. 230, 113 Fed. 273, it was held, 
and very dèârly demonstrated, that this défendant was properly con- 
victed 'Of a misdemeanor, under Rev. St. 1878, § 2461, for cutting and 
retnoving thèse very ties from this Mullison placer tract, between 
January 5, 1898, when Mullison filed in the local land office his ap- 
plication for a patent for that tract on payment of $2.50 per acre 
therefor, and June 22, 1898, when he actualîy made full payment for 
the land, and obtained thé receiver's certificate receipt entitling him 
to a patent therefor. During this intérim when the ties were eut and 
removed, Mullison was in lawful possession of the placer, tract, with 
an option contract with the govèrnment, permitting him to purchase 
the tract with the timber and whatever else was parcel of the tract 
on JanUary 5, 1898, upon payment of thé designated purchase price 
within the proper time. But until such purchase was completed by 
payment of the purchase price, thé land continued to be part of 
the public lands of the United States, and only segregated from 
other public lands to the extent that MuUison's option right to ac- 
quire the -title would, while it existed, prevent entry or valid claim 
from being initiated by any other person, but did not vest in Mul- 
lison any dominion over the land in exce'ss of what he had by his lo- 
cation and working of the tract as a mining claim. He was, before 
making payrtiént for the land, amenable for any waste or spoliation 
of the timber, and could grant no valid Hcense to the défendant to 
eut the tîïnber. Défendant was therefore guilty of criminal niisde- 
ttieanor, and his guilty act was coiftplete when he eut and removed 
the ties; and no change in the titlé to the land or the timber or ties 
by any act subséquent to the cutting and removal of the ties, when 
ail title, légal and équitable, was in the govèrnment, could condone 
or wipe ûut the guilt of the completed misdemeanor, although a 
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subséquent change in the title might devest the government of its 
right to seize and recover tbe ties so eut. In this case the release and 
transfer of the ties to the défendant by the government through its 
agent, Abbott, after the commission of the misdemeanor, was not 
even suggested as any défense to the prosecution for that misde- 
meanor, though it was adjudged to be an ample défense to the govern- 
ment's action of replevin for the ties. Upon the payment for the iand 
by Mullison on June 22, 1898, when he obtained the receiver's certifi- 
cate receipt entitling him to a patent for the Iand, Mullison became 
the équitable owner of the Iand in fee, with the absolute, unrestricted 
right to use and exercise dominion over it; and the holding by the 
government of the naked title till its patent to Mullison could issue 
was a holding in trust for Mullison. This court so held in the case of 
Teller V. U. S., 51 C. C. A. 236, 113 Fed. 279, as follows: 

"It may be conceded that the payment for the Iand conferred upon Mulli- 
son an équitable title to the same, whicb entitled him to a patent, and that 
iie was not required to wait for the actual Issue of a patent, converting the 
équitable right into a légal title, before exercising ail the incidents of owner- 
ship. We think this is the law as established by the authorities. Wither- 
spoon V. Dunean, 4 Wall. 210, 18 L. Ed. 839; Stark v. Starrs, 6 Wall. 402, 
417, 18 L. Ed. 925; Deffeback v. Hawke, 115 U. S. 392, 405, 6 Sup. Ct. 95, 
29 L. Ed. 423; Cornélius v. Kessel, 128 U. S. 4.56, 460, 9 Sup. Ct. 122. 32 L. 
Ed. 482; Railroad Co. v. Whitney, 132 U. S. 357, 361, 10 Sup. Ct. 112, 33 L. 
Ed. 363; Benson Mining & Smelting Co. v. Alta Mining & Smelting Co., 145 
TJ. S. 428, 12 Sup. Ct. 877, 36 L. Ed. 762; Bardon v, Eailroad Co., 145 U. S. 
535, 12 Sup. Ct. 856, 36 L. Ed. 806; Bogan v. Mortgage Co„ 11 C. C. A. 128, 
63 Fed. 192. And the contention of the government in this case to the con- 
trary is not well founded. The foregolng cases are, however, no authority for 
the proposition that lands cease to be public lands, or that a elaimant seeurea 
an équitable right to a patent, until ail the acts are performed and ail the 
money Is paid by the elaimant, ■which are made by the law prerequisite to 
securing the légal title." 

As stated, the application of Mullison to enter the Iand, and re- 
ceive a patent therefor on payment of $2.50 per acre, when accepted 
at the Iand office, January 5, 1898, constituted a contract on the 
part of the government to sell him the Iand as it then was, — stand- 
ing timber included, — and convey him the same by patent on the pay- 
ment by him of that price within the proper time. To his previous 
possessory right as mining elaimant was then added his right as pur- 
chaser. This gave him no right, before full payment, to commit 
waste or lessen the value of the Iand while it still belonged to the 
government, by denuding it of its timber. But when he made full 
payment, June 22, 1898, and obtained the receiver's certificate voucher 
for such payment, he became the équitable and potential owner of the 
Iand, and of everything that was parcel of it on January 5, i8g8, 
when the contract of purchase was made. His title, when completed 
by payment, took effect, under the équitable doctrine of relation, 
from the date of his contract of purchase ; and he could hâve m.ain- 
tained an action of trover for any timber removed from the Iand by 
a Etranger between the time of the making of the contract and ob- 
taining the title. Heath v. Ross, 12 Johns. 140. "Where there are 
divers acts concurrent to make a conveyance, estate, or other thing, 
the original act shall be preferred; and to this the other act shall 
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have relation. Vin. Abr. tit. 'Relation,' 290; Harper v. Bailiffs of 
'Derby, Jones, W., 425. THs principle bas been repeàtedly recog- 
nized. In Jackson v. Bull, i Johns. Cas. 81, it was held 'that a deed 
executed in jiursuance of a prevîous contract for the same premises 
is gb&à, by Mation, frotn the time of making the contract, so as to 
rendër Valid every intermediate sale or disposition of the land by the 
grantées.' Jackson v. Raymond, Id. 85, note; Case v. De Goes, 3 
Gaines, 262, per Thompson, J. ; Jackson v. Bard, 4 Johns. 234, 4 Am. 
Dec. 267." Jackson v. McCall, 3 Cow. 80. 

In U. S. V. Bail (C. C.) 31 Fed. 667, one Green entered a tract 
undér the homestead act in November, 1880, and paid the fées. He 
made final proof in January, 1886, and received his final certificate, 
entîtling hini to a patent. In the meantime, while he was holding 
the land undèr the act, and before making 'final proof, he had eut 
from the land and sold to défendants, whb had knowledge of the 
facts, 239,680 feet of logs ; and the government brought suit to re- 
cover the value of the logs. Held, that it could not maintain the ac- 
tion, bècause when a vendee has fuUy completed his contract of 
purchase, and becomes entitled to a deed of the land, he is no longer 
liable for any waste which he has previously committed thereon. The 
court added : 

, "But It has been suggested that the défendants havlng received tliis tim- 
ber from thé settler and converted It to their own use while the contract of 
purchase was only partly performed, and the land belonged to the United 
States, they are Uable therefor. Under the circumstances, they certalnly 
took the chances of Green's complying with the law and obtalning the cer- 
tlflcate. Bilt 1£ the performance of his contract and the issue of the final 
certificate relieves Green from liability for cutting and removlng thls tlmber 
when and as he did, it ought to prevent the tJnlted States from maintainlng 
ah action agalnst his yeudees for converting it to thelr use. Before the 
tlmber was eut, the United States had disposëd of the land to Green, and 
afterwards acknowledged the performance of the conditions of sale. The 
plaintiff has had pay for the tlmber once, and has no rlght to clalm It again 
from thèse défendants. It A. takes B.'a horse and sells him to 0., but after- 
iwards pays B. for It, the latter cannot then maintain an action agalnst 0. 
to recover ihe hprse or Its Increase. The effect of the wbole transaction 
between Green and the United States is to establish the title of the former to 
the land, and the tlmber thereon, from the date of thé entry In the land 
office, and ail -those who dlaim under hlin for elther the land or tlmber are 
entitled to stand in his shoes." 

In U. S.'V. Freyberg (C. C.) 32 Fed. 195, one Klingenberg in 
November, 1883, entered the land as a homestead, and lived on the 
same thereaftcr. By his consent, and for a price paid to him, the de- 
fendants in 1884 and 1885 eut and removed from the land 210,668 
feet of pine timber. The cutting was not to improve the land, but 
for sale of the timber, ^ The action was commenced by the United 
States to recover the value of the timber. Afterwards, on January 
15, 1886, Klingenberg commuted bis homestead entry, and paid for 
the land at 1.25 per acre, and obtained the receiver's receipt there- 
for. The proofs were forwarded to the department, but the patent 
had not yet issued. Upon thèse factS the court held that the United 
States could not recover. The court said : 

"The consummatlon of the purchase, and the payment of the purchase 
money in full, must be held to relate back to the original entry, and con- 
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sequently to protect the occupant and purchaser from HabiHty for acts done 
on the land while he was holding under his houiestead entry. And the pro- 
tection resulting to him, o£ course, inures to tlie beneflt ot his vendees. No 
other conclusion seems consonant with justice. As suggested ou the argu- 
ment, the case Is quite analogous in principle to that of a purchase of land 
by one person from another under contract. In violation of the contract, the 
purchaser, being in possession, commits waste. But when the purchase 
money is due he pays it in full, and becomes entitled to a deed. Oould the 
vendor in such case, after receiving and retaining the purchase money, re- 
cover for the waste committed while the contract was yet unperformed? 
Or could he, after parting with his entire interest in the land by accepting 
payment, yet maintain a suit previously begun, and recover damages therein 
for such waste? If not, it is difflcult to see how the government is entitled 
to recover In the case at bar." 

Defendant's purchase of the timber from Mullison, and payment 
for it to enable Mulhson to perform his contract with the government 
and obtain title to the land, was lawful and unobjectionable, had he 
allowed the timber to stand until Mullison had so obtained the title. 
He violated the law by cutting the timber before Mullison got title, 
and while the land was still public land, and he has been punished 
for that violation. His title to the ties eut on this Mullison placer 
tract is in no way based upon his unlawful trespass, but rests entirely 
on the sale and transfer by the United States to Mullison of the land 
and the timber which was on it January 5, 1898, which sale and trans- 
fer was consummated by payment after the ties were eut, whereby the 
government can no longer assert title to that timber, nor question any 
disposition made of it by Mullison at any time. It follows that the 
défendant, and not the government, was the owner of those ties when 
this action was begun, and at ail times since June 22, 1898, when 
Mullison became the owner of that placer tract. The court therefore 
erred in its instruction to the jury that the plaintifï was entitled 
to recover for those ties, and for this error the judgment is reversed, 
and a new trial granted. 

THAYER, Circuit Judge (dissenting). The majority oi the court 
entertain the view, it seems, that the judgment below must be reversed 
because the trial judge, in one paragraph of his gênerai charge, re- 
marked that "Mr. Mullison had no right to sell the timber not neces- 
sarily taken down in the ordinary working of his placer claim as a 
placer mine, and the défendant had no right to purchase it from him, 
until a patent issued to him for the land." I am not able to concur 
in this view of the case, for the following reasons : 

In the first place, no sufîficient exception was taken to the above 
excerpt from the charge to bring the question involved before us 
for review, if we adhère to the rule, which has frequently been an- 
nounced by this court, that exceptions to a charge, to be of any 
avail upon appeal, must be spécifie, and point out with certainty 
the particular part thereof which is supposed to be faulty, and that 
a gênerai exception to a long paragraph of the charge, a part of 
which is unobjectionable, will not suffice. Price v. Pankhurst, 3 C. 
C. A. 551, 53 Fed. 312 ; Philip Schneider Brewing Co. v. American 
Ice Mach. Co., 23 C. C. A. 89, 98, 77 Fed. 138; 'Railway Co. v. 
Johnson, 4 C. C. A. 447, 54 Fed. 474; Railway Co. v. Spencer, 18 
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C. G. A. 114, 71 Fed. 93; Railway Co. v. Jurey, m U. S. 584, 4 Sup. 
Ct. 566,28 L. Ed. 527. In the présent instance, counsel for the 
plaîntiff in error took a gênerai exception to a long paragraph of the 
charge, vvhich covers more than two pages of the printed record, a 
part of which is unobjectionable. In this paragraph the short excerpt 
above quoted is found, but the court's attention does not appear to 
hâve been called to the particular clause which is now adjudged to 
be erroneous. I think we might well hold, and ought to hold, that the 
question on which the décision of the majority of the court is made to 
tum was not raised below in any such form as to bring it before this 
court for considération and décision. 

In the second place, I very much doubt whether the plaintiff in 
error pleaded as a défense, with respect to the ties eut on the Mulli- 
son daim, that he was not obligated to pay for them, because after 
the trespass was committed the government accepted payaient for 
the land on which it had been committed, and thereby estopped itself 
from detnanding payment for the ties. It is certain that no such dé- 
fense was pleaded in a clear and concise form, as it should hâve been 
if the accused intended to rely upon it as a défense. The government, 
as I construe its complaint, sued upon the agreement signed by Teller, 
when the ties were released by the government, to the effect that, if 
released, he would pay for them according to the rule of valuation 
theretofore prescribed by the commissioner of the gênerai land office, 
and that the government should hâve the right to détermine, as re- 
spects ajlof the ties, including those eut and removed from the Mul- 
lison claim, whether a trespass had been committed in cutting them, 
and whether Teller should be compelled to pay for them. On the 
orner hand, the défenses pleaded by the plaintiff in error appear to 
hâve beeii— First, that he had been released from his obligation to pay 
for any of the ties, as he had agreed to do, by the action of the gov- 
ernment in replevying them after they were released; and, second, 
that, if he was not released by such wrongful conduct on the part of 
the government, he was at least entitled to set off against the value of 
the ties eut on the Mullison claim the sum of $1,800 which he had 
advanced to Mullison subséquent to the trespass to pay for that 
claim. j\ set-off to the amount last stated was distinctly pleaded in 
the amended answer. As I view the case, therefore, the défense now 
insisted upon, that the government cannot recover the value of the 
ties eut on the Mullison daim because it accepted payment for the 
land at the rate of $2.50 per acre some months after the timber 
thereon was unlawfuUy eut and removed, was not made in the answer, 
or at least it was not made in such a clear and concise form as to en- 
able the plaintiff in error to avail himself of that défense. For this 
reason the paragraph of the charge which is criticised and held to 
constitute a réversible error did no harm, and in my opinion the 
judgment below ought not to be reversed on account thereof. 

By what has thus far been said, I would not be understood as con- 
ceding that the charge of the lower court would bave been erroneous 
even if the question to which it relates had been properly raised by 
the pleadings, and even if an exception had been preserved in due 
form. In the case of Teller v. U. S., 51 C. C. A. 230, 113 Fed. 273, 
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whjch was a criminal proceeding against Teller for unlawfully cut- 
ting and removing the very timber now in controversy, this court, 
after a very full and careful considération of ail the circumstances 
attending the trespass, held that Teller was guilty of a criminal 
offense in cutting and removing timber from the Mullison claim 
before the land was paid for and the United States was devested of 
its title, as well as for cutting timber on other lands described in 
the information, to which he had no shadow of a claim, and a con- 
viction for the ofïense was sustained. We held, in substance, in that 
case {51 C. C. A. 230, 113 Fed. 279-282), that, at the time the timber 
in question was eut on the MulHson claim, Mullison, not having made 
any payments for the land, and being entitled to reHnquish it at his 
mère pleasure, had a possessory title only, and that while such pos- 
sessory title segregated the land from the public domain, so as to pro- 
tect him from rival claimants, yet it gave him nothing but the right 
to occupy the claim for mining purposes ; that it did not give him a 
complète équitable title, nor entitle him to eut timber thereon except 
for ordinary mining purposes, nor devest the United States of its légal 
title, "or impair its right to protect the land and its product, by either 
civil or criminal proceedings, from trespass or waste." I still ad- 
hère to thèse views, and believe them to be sound, notwithstanding 
the doctrine of relation which has been invoked to arrive at the resuit 
that a person may be punished criminally for unlawfully cutting and 
removing timber from public land, but cannot be made to pay for the 
timber so unlawfully converted, if, perchance, some months after the 
trespass is committed, the government accepts payment for the land 
under an entry which happened to be made previous to the trespass. 
In the présent case the testimony shows, I think, that a considérable 
quantity of the ties in controversy were eut on the Mullison claim in 
November, 1897, before the land was even entered for purchase ; but 
in any event, as the act of cutting was unlawful, and as the trees, 
when eut, ceased to be realty, and became at once the personal prop- 
erty of the United States CSchulenberg v. Harriman, 21 Wall. 44, 64, 
22 L. Ed. 551 ; Wooden Ware Co. v. U. S., 106 U. S. 432, i Sup. Ct. 
398, 27 L. Ed. 230; Railroad Co. v. Lewis, 162 U. S. 366, 374, 16 
Sup. Ct. 831, 40 L. Ed. 1002), I am unwilling to concède that its 
subséquent acceptance of payment for the land destroyed its right 
of property in the ties, which had long previously ceased to be 
a part of the realty. Moreover, as one who enters land for pur- 
chase is under no obligation to complète the purchase, but may 
abandon his entry at any moment, and cannot be proceeded against 
as upon an executory contract to lauy, I think it is a vicious doctrine 
which dénies to the government the right, if it is so disposed, to re- 
cover the value of the timber which one unlawfully cuts and removes, 
while he has not even a complète équitable title, merely because he 
eventually concludes to complète his purchase, and does so. 

For thèse reasons, somewhat hastily expressed, I think that the 
judgment below ought to be afïîrmed, instead of reversed. 
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CTEB ▼. MÙHLENBERG COUNTT, KT., et aL 

(Circuit Court of Âppiçals, Slxth Circuit. July 8, 1902.) 

No. 1,065. 

L CÔMPHÔMISE AND SeTTLBMBNT— CONTKMPOBANKGUS AqREKMBNTS— CONSTRTTO- 
TION. 

A county was indebted on a séries of railroad bonds to an amount 
equal to about one-fourth the value of ail its taxable property, and 
numerous Judgments had been recovered on such bonds, whicli could 
not be coUèetèd. The législature authorlzed It to compromise such in- 
debtednêss, ànd for that purpose to levy taxes and issue new bonds, and 
a part p£ it had beeil so compromlsed. Plaintiffi, who was the owner of 
a number of Juâgmeuts on the old bonds and also of one rendered 
on somë of the new issue, entered Into two written agreements with 
the county on the same day, by the first of which it was provided that, 
In considération of similar agreements by the other creditors, plalntiffs 
judgmentâ on the old bpnds should be compromlsed for 20 per cent, and 
costs, to be paid by the county by a day named. The second agreemeut 
recited that It was made in considération of the first, and provided that on 
the same date the county should pay the remaining Judgment in full. 
Held, that such agreements were parts of the same contract, to be con- 
Btrued together, and that the acceptance by plalntiff of payment of the 
second judgment after the date flxed by the contract with knowledge 
that such payment was made from taxes levied and collected to carry out 
the compromise agreement, and which, under the constitution of the 
State, eoUld be used for no other purpose, was a walver of the right to 
Insist 'that' tline was of the essence of the contract, and bound hlm to 
carry out the compromise agreement as to the other Judgments. 

H BAMB— GOMSipBiRATION. 

The contract, having been made In considération of similar agreements 
by the other creditors, and as a part of a gênerai scheme to settle and ad- 
Just thé èntire indebtedness of the county, was based on a valid considéra- 
tion, and the other creditors who came into the scheme had an équitable 
right to its fulflllmeat, which made it bindlng on bpth the parties. 

8. Same. 

The fact that the Judgments on the old bonds stood in the name of 
plalntiff aloiie, while that on the new bonds was in the name of hlmself 
and his partner, did not alter the effect bf the rscelpt ot pa,yi]Mut as a 
walver, where the contracts were executed by both, and recited their 
Joint ownershlp of ail the Judgments, and It appeared that In fact they 
were so owned. 

4. Ténder—Sufficiknct— Conditions 

Where a compromise agreement requiréd a Judgrûent debtor to pay 
a certain sum upon which the creditor bound hlmsèlf to release the debtor 
"from any and ail llablllty on sald Judgments," a tender of the sum due 
thereunder vas good, though made "in full of principal, Interest, and 
costs.'* 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

By an act passed by the législature of Kentucky Pebruary 24, 1868, the 
several countles of that state were authorlzed to subscribe to the capital 
stock of any railroad company whose Une should pass through the county, 
and to Issue its tonds therefor, upon a vote of the electors at an élection 
ordered by the county cotitt At an élection held thereunder In Muhlenberg 
«>nnty It ■W^as voted to sutiscrlbe $400,000 to the stock of such a railroad 
company, and issue its bonds for that sum, with Interest at 7 per cent. 
The subscriptlon was made, and the bonds were issued bearlng interest 
coupons. For five years thereafter the Interest was paid by the county, 
but in 18T3 the county defaulted, and repudiateû its bonds upon the ostensible 
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ground, among others, that the county court had not ordered the élection 
as proYided by the statute; the real ground probably belng the heavy burden 
of the debt, which was out o£ ail proportion to the property of the county. 
ilany suits were brought and judgments obtained by the holders of the 
bonds, but, In conséquence of the résistance of the people of the county, 
and the shifts and devlces of Its officiais, when any were elected, by résig- 
nation or coneealment of themselves, or otherwise, the judgments could not be 
collected, either by exécution or mandamus. Another act was passed by the 
législature in 1878, authorizing the county to compromise and pay or fund its 
bonds by the issue of new bonds for the amount for which the old bonds 
should be compromised, and to levy taxes to pay the old bonds at the amount 
agreed upon, or the new bonds, as the case might be. Most of the bonds were 
thereupon compromised at 20 cents on the dollar, and new bonds issued, when 
the proceedlng was suspended by an injunctlon of a state court in a suit brought 
by taxpayers. This injunctlon was finally dissolved upon an appeal to the 
suprême court of the state. But in the meantime the holders of both the 
old and new bonds had been unable to collect tbem. Under the provisions 
of the refunding act just mentioned, the county compromised most of the 
old bonds, and its officiais constituted the FIdelity Trust & Sat'ety Vault Com- 
pany of LouisvlUe the financiàl agent of the county for the purpose of con- 
verting the new bonds into funds for paying the sums required to take up 
the old bonds or exchanging the new for the old bonds in such proportion as 
should be agreed, and this purpose had been in part accomplished. The 
petitioner had obtained, several years before, a judgment in the United 
States circuit court for the district of Kentucky for the sum of $11,987 upon 
some of the old bonds, and he and one Gillett had also obtained another 
judgment in the same court for the sum of $17,169 upon some of the new 
bonds which had been issued to take up some of the old; neither of which 
judgments had the plalntiffs in those cases been able to collect. They had 
also aequired other judgments on old bonds by assignment. In this state 
of thlngs, the county and Dyer and Gillett, on the 20th day of March, 1900, 
entered Into a compromise agreement, consistlng of two parts, both executed 
on the same day. The parts of this agreement were as foUows. One was: 
"This contract, made and entered into this 20th day of March, 1900, by and 
between Azro Dyer and S. P. Gillett, partners doing business under the name 
of Dyer & Gillett, of BvansvUle, Indiana, of the first part, and Muhlenberg 
county, Kentucky, of the second part, witnesseth: That whereas, Muhlenberg 
county, Ky., subscribed $400,000 to the capital stock of the Elizabethtown & 
Paducah Eailroad Company, and issued its bonds in payment of the same, 
but more than twenty years ago ceased to pay any interest on the saîd 
bonds, or to make any provision for the payment thereof, and In fact repu- 
diated same, and now owes on account of the said original bonds about 
$650,000, the greater part of which indebtedness Is In the shape of judgments 
against said county, whlcïï the owners thereof hâve found no way to collect; 
and whereas, the said county and the holders of the said bonds and judg- 
ments wlsh to compromise the same, and bave mutually agreed on the terms 
of said compromise; and whereas, the said Dyer and Gillett now own the 
foUowing judgments on the said original bonds, to wit: * » • Now, 
therefore. In considération of the promises, and of the agreement of certain 
other owners of said bonds or judgments thereon to accept a like sum from 
said county in compromise of thelr respective debts, the said Dyer and 
Gillett hâve agreed, and do hereby agrée, to accept In compromise and as 
fuU payment of ail of the said judgments, twenty cents on the dollar of the 
principal and interest thereof as aforesaid, and payment In fuU of ail the 
cost of actions in which said judgments were rendered, said payments to 
be made in cash on or before the first day of January, 1901; and upon the 
payment of the said money the said Dyer and Gillett further agrée and 
bind themselves to release said county from any and ail liability on said 
judgments, or any of them, on said old bonds, and to acquit them in fuU of ail 
said indebtedness evidenced by the said judgments. And the said county 
of Muhlenberg agrées and binds itself to pay to the said Dyer and Gillett, 
In cash, on or before the first day of January, 1901, twenty cents on the 
dollar of the principal and interest of ail of said judgments and the costs 
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of "ail of gald actions In fulj npon tbe dellvery to It ot sald acquittances from 
ail o£ said indebtedness as aforesaid." 

The other part was In the same words, wlth thls added récital: 
"Wheréas, the sald Dyer & Gillett own judgments against said county 
on sâid original bonds, whleh amount to about !fl24,502.80, and also own a 
judgment against sald county, rendered in the circuit court of the United 
States for the district o£ Kentucky, at Owensboro, January 24, 1899, for the 
Bum of $11,987, on whlch a balance of $10,600, with six (6) per cent, interest 
from October 1, 1899, remains unpald: Now, therefore, in considération of 
the premlses, and of the wrltten agreement of the sald Dyer & Gillett, ex- 
ecuted slmuitaaeously herewlth, and made a part hereof, to accept twenty 
cents on the dollar of the amount of ,sàld judgments on sald original bonds, 
and payment in full of the costs 'oit the actions in whlch said judgments 
were rendered, the sald Muhlenberg county agrées that at the same tlme 
It shall pay sald twenty cents on the dollar of sald original debt on or 
before January 1, 1901, it wlU also pay to sald Dyer & Gillett ail the unpald 
balance of thelr sald judgment In the circuit court of the United States at 
Owensboro, sald balance amounting, October 1, 1899, to $10,600, and bearing 
interest from that tlme untll pald at the rate of six per cent per annum." 

In a letter dated August 29, 1900, the petitloner, In a letter addressed to 
the Fidellty Trust Company, said: 

"It Is understood that your eompany Is the agent of the county to negotiate 
sale of the new bonds of the county. Klndly inform me what prospects, If 
any, you hâve of negotiatlng the new bonds, and when the transaction is 
llkely to materlallze." 

And again, in a letter to that eompany, dated December 10, 1900, he said: 

"Klndly wrlte me whether or not Muhlenberg county Is likely to get the 

money with whlch to carry out Its compromise agreement by January Ist." 

To thèse letters the Fldelity Trust Co., on December 10, 190O, made the 
followlng reply: 
> "12—10—1900. 

"Azro Dj^er, Esq., Atty. at Law, Evansville, Ind.— Dear Sir: Your letters 
of récent date, mailing Inqulry wlth référence to Muhlenberg county bonds, 
reCelved. We hâve the matter now under considération, and we hope to 
hâve the money wlthln a short tlme to carry into efCect the agreement made 
between the bondholders and the county. Thls, we trust, will be done prier 
to the Ist of Jan. 

"Very truly yours, John W. Barr, Jr., V. Président." 

On the 24th of the same month, T. 3. Sparlis and Wm. H. Yost, acting as 
commisslonéi's for the county, addressed a letter to the plaintifC, stating that 
"the option you gave us on taklng up your bonds — ^old Issue— at twenty cents 
on the dollar expires on the flrst of next month, and we wrlte you thls 
letter to urge you to grant us a short extension." To thls the petitloner, 
Dyer, repUed: 

"Evansville, Ind., Dec. 25, 1900. 

"Judge T. J. Sparks, Greenvllle, Ey.— My Dear Sir: I h&ve received your 
communication of yesterday, and, replylng thereto, will say, in behalf of 
Mr. S. P. Gillett and myself, that we décline to extend the time of our con- 
tract. Wlshing you the compliments of the season, I remain, 

"Slncerely your friend, Azro Dyer." 

On January 29, 1901, the county pald to Dyer & Gillett $1,000, and on 
March 19, 1901, another $1,000, on the judgment rendered on the new bonds. 
Thèse paynients were made ft'ôm the tax levy of the county for the year 
1900, — a leyy made In furtherance of the compromise agreements with its 
çreditors, Dyer and Gillett among the rest. The constitution of Kentucky 
(section 180), ptbvides that "every ordlnance passed by any county * * * 
levying a tax shall speclfy' distlnctly the purpose for whlch said tax is 
levled, and 110 tax levled and collected for one purpose shall ever be devoted 
to another purpose;," 
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On the 6th of May, 1901, the Fidellty Trust Co. wrote to the petitioner 
as follows: 

"5—6-1901. 

"Judge Azro Dyer, Atty. at Law, Evansville, Ind.— My Dear Sir: The 
Fldelity T. & S. V. Oo., acting under instructions from the Muhlenberg fiscal 
court, is prepared and ready to pay in full to you ail of the Judgments 
obtained by you on the bonds of Muhlenberg county issued under the act 
of Mar., '78, and are llliewlse prepared to pay to you 20 per cent, on the 
dollar of the principal and Interest of ail of the judgments obtained by you 
on the old bonds of said Co., and also to pay the costs in full incurred in 
such actions. The Co.'s contracts with you bind it to pay the principal, 
interest, and costs of ail the judgments you hold against sald Co. on the new 
bonds and to pay you 20 per cent, on the dollar of ail the judgments you 
hold against it on Its old bonds, issued in 1899, and to pay the costs in full 
of ail such actions in which judgments hâve been recovered. We are pre- 
pared, as before mentioned, to pay you thèse sums upon a receipt in 
satisfaction of the judgments, and if you wlll indlcate in what way you 
prefer the funds to be sent to you we shall take pleasure in complylng with 
your request. You can either présent your judgments in person, or send the 
necessary papers to this cOmpany, with a draft attached for the amount, 
and the same will be pald. We would state to you that the interest has 
been calculated upon ail of your claims up to and including tlie lOth day 
of May, 1901. 

"RespectfuUy, John W. Barr, Jr., V. p." 

To whlch he replied: 

"Evansville, Ind., May 10, 1901. 

"Mr. John W. Barr, Jr., Louisville— My Dear Sir: Hâve received your let- 
ter of the 6th, but do not understand its meaning. Muhlenberg county has 
no contract with me. I hâve only one unpald judgment rendered in bonds 
of 1878, and that is the judgment entered In favor of Dyer & Gillett Jany. 
24, 1899. In January last I furnished the county with a copy of the judg- 
ment. Any paymcnt of the bond debt of 1878 ought to include an item of 
Ç23.15 cost of mandamus pald Thos. Sumner, clerli, June 21, 1898; also cost 
made In mandamus proceeding, case number 110, now pending in U. S. 
court, Owensboro. Kindly wrlte me (1) whether it Is necessary for me to 
furnish a second copy of the above-mentioned judgment; (2) the amount, 
according to your figures, due us May 10, 1901, on the debt of 1878; (3) the 
form of the voucher you want signed. It will save tlme to fix the précise 
amount due before making draft on your company. 

"RespectfuUy, Azro Dyer." 

On the 16th of the same month the Fldelity Trust Company pald to Dyer 
& Gillett, out of the proceeds of the new bonds, the balance of thelr judg- 
ment against the county, and it was reeeipted for in full by them. At the 
same tlme the Fidellty Trust Company tendered to the petitioner, In gold, 
the whole sum due on hls judgment on the old bonds, as flxed by the agree- 
ment of March 20, 1900, and accompanied the tender with the following com- 
munication: 

"Louisville, Ky., 5—16-1901. 

"Messrs. Dyer & Gillett— Dear Sirs: The Fldelity Trust & Safety Vault 
Oo., acting under instructions from Muhlenberg county and the fiscal court 
of Muhlenberg county, hereby tenders to you In gold the sum of twenty- 
seven thousand one hundred ($27,100.00) dollars, in full of principal, interest, 
and costs to the présent date, based upon the compromise arrangement here- 
tofore entered Into between said county and yourselves. 

"Very respectfully, John W. Barr, Jr., V. P." 

This tender was refused upon the ground that the agreement of March 
20, 1900, had been forfeited by the failure to pay on or before January 1, 
1901, and was no longer in force. Then, having made a demand for the 
levy of a tax to pay his judgment in full (which was refused), Dyer filed 
in the court below his pétition for a mandamus to compel the levy. That 
court having denied his pétition, a bill of exceptions was settled, and the case 
brought hère on a writ of error. 
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Mro Dyër,' for plaintîfï in error. 

W. L. Reeves, for défendants in error. 

Before LURTON, DAY, and SEVERENS* Circuit Judges. 

SE¥ERENSv Circuit Judge, having made the foregoing statement 
of the c§se, delivèred the opinion. of the court. 

Thè rn'^ questidn in, ihis case 'dépends upon the construction and 
eflfect, ofitîie compromise agreements between the parties made on 
March 20^1900.' It is strenuously contended by the plaintiff in error, 
and the point' îs emphasizéd in his brief in reply, that they are sepa- 
rate ,and distinct agreements, relating, the one, to the judgment re- 
covered by himself on the old bonds, and the other, to the joint judg- 
ment of Dyer and Gillett on the new. And he says : "The promise 
of the county embodied in àgreenierit No. i was supported by a good 
considération. The promise in agreemept No. 2 had no vaHd consid- 
ération to support it. The circyrtistances that the two agreements 
were made at the same time does not cure the defect." By which 
last proposition it is doubtless meant to say that the fact of their 
being contemporaneous does not necessarily import that they are dé- 
pendent parts of one contract ; and this, as a gênerai statement of a 
rule of construction, may be admitted. But, to say nothing of the 
circumstances that the stipulations of thèse two agreements relate to a 
gênerai purpose of eff ecting a compromise, they are interrelated by 
their ei^pfeSsterms, and it is stated that the one is the considération 
of the cither. There cannot be the sixghtest doubt that the two agree- 
ments should be read as one. Although the other bondholders did 
not join in the particular agreement between the county and Dyer 
and Gilleft, it sufficiently appears that it was a condition to the 
scheme of refunding or paying ofif" the old bonds at 20 per cent, 
that ail, or substantially ail, the old bonds should be compromised, 
and that this was practically accomplished when the agreement hère 
in question was made. Each of the numerous bondholders, there- 
fore, had an interest in the assets which were to become available 
under the new efifort of the county to disencumber itself. The old 
bonds amounted to about one-fourth of the whole taxable value of 
property in the county, and it was manifest that, if the tax levies were 
to be consumed by paying ûff thè old bonds at par and interest, there 
could be nothing left for those coming into the new scheme. The 
agreement hère in question recites that "the said county and the hold- 
ers of said bonds and judgtnents wish to compromise the same, and 
hâve mutually agreed on the terms of compromise; and whereas, 
the said Dyer and Gillett now own the foUowing judgments on the 
said original bonds: Now, therefofe, in considération of the prem- 
ises, and of the agreement of certain other owners of said bonds or 
judgments thereon to accept a like sum from said county in com- 
promise of their respective debts, the said Dyer and Gillett hâve 
agreed, and do hereby agrée, to accept in compromise," etc. The 
other credîtors hâve a clear and strong equity to the fulfiUment of 
the contract, and their agreement in référence to their own bonds 
was a sufficietit considération, to support the agreement of Dyer and 
Gillett in the présent instance. So far as the agreement relates to the 
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payment of the judgrnent on the new bonds, it has been accomplished, 
and we hâve only to inquire, upon the point we are now considering, 
whether there was a sufficient considération for the agreement in 
référence to the judgrnent on the old bonds. We think it clear that 
there was. In a letter of the county commissioners to Dyer, men- 
tioned in the preceding statement, this contract is called an "option," 
and in the brief of the plaintiflf in error it is claimed to be such. But 
that is a misnomer. It was a complète rautual engagement, and 
bound both the parties to its stipulations. 

But it is contended that time was of the essence of the contract, 
and that by its failure to pay the amount stipulated on or before 
January i, 1901, the county forfeited its right thereunder, and that 
the other parties were remitted to their original right. Whether, in 
the circumstances of this case, and especially having regard to the 
facts that time was not in terms made essential, and that the contract 
afifected, and was affected by, the rights of the other creditors, it 
may be doubtful whether the court would be justified in applying 
the rule relied upon by the plaintifï in error. In the case cited — 
Clarke v. White, 12 Pet. 191, 9 L. Ed. 1046 — the reason given for the 
rule is that, until the agreement is executed, it continues unilatéral, 
and is not obligatory upon the créditer. Says the court: "It is 
generally true, in cases of composition, that the debtor who agrées 
to pay a less sum in discharge of a contract must pay punctually; 
for until performance the creditor is not bound." And undoubtedly 
this is so where the agreement is a mère privilège to the debtor, and 
is not one pervaded by the substantiel éléments of a mutual contract. 
But we need not pursue this subject in view of the conclusion we 
reach upon another point. It is undoubted that a party who has 
the right to strict performance of a contract in respect to the time 
thereof may waive it, and does so if he subsequently accepts the 
benefits of the contract. It is shown — indeed, is admitted — ^that sub- 
sequently to January ist the petitioner received from the county two 
payments of $1,000 each upon the judgment rendered in favor of him- 
self and Gillett out of moneys levied for that express purpose, and 
that on May 16, T901, he received the balance of the judgment out 
of the proceeds of bonds sold for the purpose of enabling the county 
to pay this judgment. We can hâve no doubt that he knew from 
what source those moneys camé, and that they had been raised for 
the purpose of meeting the obligations of the county assumed by 
the contract he had with it ; and the agents of the county held the 
funds he received charged with that definite purpose, which he knew 
they could not rightfull}^ disregard. His suggestion is that he was 
entitled to be paid his judgment on the new bonds any way, and 
that his réception of the payment was no more than his right. But 
the county had the right to hâve thèse funds applied to the fulfill- 
ment of its contract of March 20, 1900. His claim that he had re- 
pudiated the continuing obligation of the contract, and was, there- 
fore, acting independently of it, cannot be sustained. If one's acts 
and speech do not conform with each other, the things done must 
hâve their due légal conséquence, notwithstanding ail protestations 
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to thc Cotitrary (Dodsworth v. Iron Works, 13 C. C. A. 552, 66 Fed. 
483), and Dyer's intention must be held to be what his acts import. 

Trie petitioner further contends that "the acceptance of payment 
by Dyer and Gillétt of their partnership judgment did not operate as 
aivy waiver by Dyer of his indiVidual rights in respect to the présent 
judgment'*; but we think it did. The évidence tends to show that^ 
although Dyer was the nominal plaintiiï in the case, the judgment 
really belonged to Dyer and Gillett, and the contract itself, to which 
Dyer was a party, so states. 

Again, it is urged that the accepting of payment of the new judg- 
ment was not effectuai as a waiver, because it was nôt supported by 
a valuable considération. What we hâve already said disposes of this 
contention. The county, although it owed the judgment, had the 
right to détermine the application of the fùnds. It had, as he knew, 
determined that they should be applied upon the contract, and not as 
a payment of the judgment independently considered. 

Lastly, it is contended that the tendef was insufficient. The rea- 
sons given are that it was made to Dyer and Gillett, whereas the 
judgment was iîi, favor of Dyer alone, and "because it was not an ab- 
solute tender, but the money was offered on condition that it should 
be accepted in full of principal, interest, and costs." The first of thèse 
reasons is answered by what we bave said upon another point. The 
tender was rightly made to the parties whom the contract recognized 
as the owners of the judgment. As to the second, no such objection 
was made at the time of the tender. It was refused upon the ground 
that the contract was no longer in existence. This technical objec- 
tion, now made, appears to be an afterthought. The objection, not 
being taken at the time, was waived. Besides, the contract expressly 
stipulated that upon payment of the money Dyer and Gillett should 
release the county from ail liability upon the judgments, and should 
acquit it of ail liability upon "ail of said indebtedness." It is not 
contended that the amduht tendered was insufficient, or that there 
was any doubt as to what it was intended to cover. The judgment on 
the new bonds was already paid. It would seem, therefore, that the 
statement that the tender was made in full of principal, interest, and 
cost to that date was justified by the express stipulation of the par- 
ties. Certainly, such statement was not larger than a demand for the 
release and acquittarice stipulated for, and in Hepburn v. Auld, i 
Granch, 321, 2 L. Ed. 122, it was held that in such case the tender was 
not insufficietit because it was açcompanied by such a requirement. 

We think the circuit court did not érr in refusing the writ, and its 
order is aflSrmed. 
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KERE V. MODERN WOODMEN OF AMERICA. 

(Circuit Court of Appeals, Eiglith Circuit July 28, 1902.) 

No. 1,629. 

1. Rbmovai, of Causes — Ambndment of Pétition. 

A fédéral court may properly allow ttie amendment of a pétition for 
removal which is sufHcient to give it jurisdiction for tlie purpose of 
correcting a mistalien ayegation as to plaintiffs citlzenshlp, where pialn- 
tlflf's own showing establishes the requisite diversity of citizensliip to 
sustain the jurisdiction. 

2. WlïNESSES— COMPETENCY— InTEBEST. 

TJnder Rev. St. TJ. S. § 858, whicli forbids fhe exclusion of a witness 
because of interest in the issue tried, the fact that witnesses called in 
behalf of a fraternal Insurance order are members of such order does 
not afCect their competency. 

8. Life Insurance — Action on Policy — Evidence on Issue of Suicide. 

Upon an issue as to whether an insured conimitted suicide, évidence of 
déclarations made by him shortly prier to bis death, and of other facts 
tendlng to show his mental condition and his expectations and appré- 
hensions at the tlme, which might hâve Influenced his act, Is admissible. 

4. Evidence — Pboof dp Contents of Writing — Authbntication of Copy. 

A newspaper cllpping, purportlng to be a copy of a note written in the 
mémorandum book of an insured, found after his death, is suiflciently 
authentlcated to render it admissible as secondary évidence to prove the 
contents of such note by the testimony of a witness that he made a copy 
of the note from the original, and subsequently compared the clipping 
wlth such copy, and found it correct. 

5. Life Insukancb— Action on Poliot— Mkasurb op Proof to Establish 

Suicide. 

A fair prépondérance of the évidence only is required to establish 
the fact of suicide as a défense to an action on a life insurance policy. 

6. Trial— Insteuctions—Right op Judge to State Opinion as to Fact 

Pbovbd. 

In a fédéral court the judge may properly state to the jury his own 
opinion as to what facts are proven or not proven by the évidence in the 
cause, and the bearing of such facts upon the issues submitted, if he 
also instructs them that they are not bound by his opinion on such mat- 
ters, but that it is their duty as jurors to consider the évidence, and flnd 
the facts therefrom. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

This action was begun in the district court of Crawford county, lowa, by 
the plaintiff, as beneilciary, to recover $3,000 upon a benefit certifteate issued 
by the défendant to her husband, James E. Kerr, a member of the défendant 
fraternal order, by the terms of which certificate that amount was to be paid 
by défendant to plaintiff, as beneflciary, upon the death of her said husband 
while a member in good standing of said order. One of the conditions of 
said certificate was that it should become and be null and void in case the 
member should die "by his own hands, whether sane or insane." Said James 
R. Kerr died at his home in Manilla, lowa, July 27, 1897, from a plstol shot, 
which passed through his head. The only défense pleaded was that said 
James R. Kerr had committed suicide, and died from wounds inflicted by 
his own hands. This was denied by plaintiff's reply, which averred that the 
death was caused by an accidentai discharge of the pistol, without Intent on 
the part of deceased to destroy his life. In proper time the défendant filed 

•f 5. Suicide as a défense to suit for life insurance, see notes to insurance 
Co. V. Florida, 16 C. C. A. 623; Casualty Co. v. Egbert, 28 G. C. A. 284. 
117 F.— 38 
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its ptitltion for removal of the cause into the TJnited States circuit court for 
the Southern district of lowa, setting forth that the défendant was a cor- 
poration and citizen of the state of lUlnois, and that plaintlfC" T#as a résident 
and citizep of the gtate of lowa, and that the matter in controversy ex- 
ceeded $2,000, exclusive of Interest airid costs. It also filed a- proper bond, 
which was approved, and the cause was then removed to sald United States 
circuit court; whereupon the plaintiff flled a motion to remand sald cause 
to the state court, on the alleged groupd "that at the time of the commence- 
ment o£+tlie action she was not a .cifil?ep of lowa, but a citizen of the do- 
minion of Canada." She also then flled her plea In abatement to the juris- 
diction of , sald United States cireuiti court, allegtog thereln that "at the date 
of the coBJinencement of thls action, and prier and subséquent thereto, she 
was a résident and citizen of the dominion of Canada* and a subject of the 
queen of Great Britain and Ireland." Thereupon the défendant, by leave of 
said United , States circuit court, amended Its pétition for the removal of 
sald causé from tjie state court by ch^nging the statement therein that the 
plalptlfC,was and Is a resld,ent and, citizen of the state of lowa to a state- 
ment that the plaintiff was at and before the commencement of the action, 
and is, a citizen and résident of the dominion of Canada, and a subject of 
the queen of Great Britain. The plaintltt's motion to remand, as well as her 
plea în abatement, was tien overruled. It àppears that said James R. Kerr 
was married to the plaintiff in Canada In 1880; that they had a little 
daughter, named Georgia, and had reslded at ManlUa about 2^^ years; that 
Kerr was a contracter and builder, and wâs a man of good réputation and 
standing in the community; was a mèmber and regùlar attendant of the 
Presbytërteln Ohurch, a member of masonic orders, and a member, and the 
clerk, of the local camp at Manilla of the Modem Woodmen of America. On 
July 27J 1897, W. C. Irwln, county attomey of Sullivan county, Mo., and 
B. F. Lâ-flrSdn, a constable of Manilla, lowa, arrested said James R. Kerr at 
a lumberyârd In sald ManlUa upon a warrant and réquisition for his arrest 
and removal to the state of Missouri for ttial upon a charge of thé crime 
of bigaïay, alleged to hâve been committed by hlm In the state of Missouri, 
after hls marriage to the plaintiff. Sald Kerr went to his home near by, with 
Ir#Iti amdi thé constable, to prépare for hls departure to Missouri. Whlle 
there he made a check upon thé local bflnk, upon which his wife, the plaintiff, 
then oibtalned $395.78; jwrote his minutes as clerk of the local camp of 
Modem Woodmen; arranged papers, and did some other writlng; took down- 
stalrs tt trunk for hls wife, ■WhQ had beenipurposing a vlslt to Canada; and 
was l'eftbyF. plaintiff alone Inan upstalrs bedroom, arranging his clothing and 
hls valise preparatory to golngto Missouri. In a few minutes, upon hearlng 
a shot, • the plaintiff and Irwln hurrled upstalrs to the bedroom, and found 
Kewdead; upon the floor, Juet in front of a dresser with a mirror on its top, 
in a corner of the room. A revolver was lylng upon on'near his right hand. 
There was a shot wound where a bullet had entered his head In front of his 
rlghi rair, and passed out hear the partlng ôï the haïr on tlie leît slde of the 
top of hls head. Some of the wltnesses testifled to a sllght spattering of 
blood on the mirror and dresser, and to a pièce of skin on a handle of a 
lower dlïiWer; On the beô were his open valise, some clothing, mémorandum 
books, and'jaBers. 

Bxhlbît Ht' ^e clipjping from the ManlUa Reglster of July 30, 1897, men- 
tion^ in ibé opinion, is as foUows: 

"Pçâ^^eçt iessie: They are onto thla for the money there is in It. The 
others aj^epothing to me. CoHect my inspraince. Take good care of Georgia. 
Good-bye. ., Your Lovlng Husband." 

I. N, jMijckiiig-er (A. T:. Plickinger and Clark Varnum, on the brief), 
{or plàibitîii in error. ' , 

C. G. Saunders (David E. Stuart, J. G. Johnson, and J. W. White, 
on thé' bf ici), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Jiidge. 
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LOCHREN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

I. The pétition for the removal of the cause from the state court 
set forth the diversity of citizenship of the parties, and was sufiScient 
to give the circuit court jurisdiction. The statement that the plain- 
tifï was a citizen of lowa was made in apparent good faith, in view 
of her long résidence therein. Her showing upon her motion to re- 
mand, and the allégations of her "plea in abatement to jurisdiction," 
made certain the existence of the diversity of citizenship, and the 
circuit court properly allowed the pétition for removal to be amended 
as to the particular facts. Carson v. Dunham, 121 U. S. 421, 7 Sup. 
Ct. 1030, 30 h. Ed. 992; Powers v. Railroad Co., 169 U. S. 92, 18 
Sup. Ct. 264, 42 L. Ed. 673; Johnson v. Manufacturing Co. (C. C.) 
76 Fed. 616; Tremper v. Schwabacher (C. C.) 84 Fed. 413. 

The testimony of the witnesses Irwin, Lawson, and Sterling as to 
déclarations made to them severally by James R. Kerr was prop- 
erly admitted. Thèse witnesses, thougli members of the défendant 
fraternity, were compétent, under section 858, Rev. St. U. S., which 
forbids the exclusion of any witness because of interest in the issue 
tried. The testimony was compétent and material as tending to show 
the mental condition of Kerr, and what were his expectations and ap- 
préhensions, at and just preceding his death. And the testimony of 
Sterling as to Kerr's alleged Missouri family, and the relationship of 
the witness to them, was compétent and material for the same reason, 
and to explain why the witness had the conversations with and made 
the demands of Kerr related in his testimony. 

The clipping from the Manilla Register of July 30, 1897, was made 
compétent. Irwin had seen Kerr writing in the mémorandum book. 
Just after the death. of Kerr he found the mémorandum book on the 
bed, and copied from it the brief note of Kerr to his wife. He still 
had this copy, when, a few days later, he saw the copy of the note in 
the newspaper, and then knew that it was correct. The testimony 
showed that the original note in the mémorandum book was read 
and examined at the inquest, and then delivered to the plaintiff. Her 
attorneys, before the trial, were served with proper notice to pro- 
duce it, and did not do so. It was therefore compétent to show its 
existence, and that it was in Kerr's handwriting, and its ténor by sec- 
ondary évidence. The évidence that the note was in the mémoran- 
dum book, and was in Kerr's handwriting, was abundant from persons 
who had seen it at the inquest and knew the handwriting. So many 
of thèse witnesses teistified to its ténor from memory, without aid 
from the newspaper clipping, that it was abundantly proven ; and the 
introduction of the clipping, if erroneous, was harmless. Even Mr. 
Jones — ^the only witness on the part of the plaintiflf as to this note — 
gave its ténor substantially as did the other witne'sses and as shown 
in the clipping. But the clipping itself was made compétent by the 
testimony of Irwin. He saw it in the newspaper while the note, which 
was very brief, was fresh in his recollection, and while he had a copy 
of it which he had himself made, and was then certain that the clipping 
was a correct copy of the original. There was really no contention 
in the case, when on trial, as to the existence of this note in the hand- 
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writing of Kerr in the memoranelum.book, nor as to its ténor. The 
witness Jones stated that his knowledge of Kerr's hand^riting was 
basçd on having Kerr's books ândipapers. as administrator. But he 
did not attempt to state that he knew Kerr's handwriting as a matter 
qf,façt.,:; :',■.'■ 

The hypQthetical question put to Dr. Macrea as to the probable 
distance of the revolver fro m deceased's head was properly over- 
ruled. The doctor was allowed tp state his' knowledge, ' observation, 
théories, and views respecting the subject very fully. The question 
sought an aiiswer based on conjecture. 

The plaintiff's first request for instruction to the jury was properly 
refused. It was sufificient if the défendant satisfied the jury by a fair 
prépondérance of the évidence that Kerr had committed suicide. 
The third request of the plaintiff was improper, because it contained 
a statenjent that it is usual in cases of suicide to hold the revolver 
against the head. 

The assignments of error predicatçd upon the charge to the jury, 
as given, though very numerous, may be disposed of briefly. The sec- 
ond, fourth, and sixth paragraphs of the charge simply impressed upon 
the jury the doctrine that ail persons and parties hâve equal rights be- 
fore the law and in the courts, and that the jury should not act on 
sympathy or préjudice. The court very clearly directed the attention 
of the jury to the sole issue in the case. This was whether the death 
of Kerr was the resuit of accident, casualty, or mishap, or of suicide. 
The judge discussed the évidence, and in respect to some matters 
stated or intimated his own . impressions or conclusions as to minor 
facts proven or not proven by the évidence. But he carefuUy and 
repeatedly, told the jury that it was their province and duty to find 
the facts- from the évidence, and that they were not bound by his con- 
clusions or intimations in respect to matters of fact. That the judge 
may properly state to the jury his own opinions as to what facts are 
proven or not proven by the évidence in the cause on trial, if he also 
instructs them, that they are not bound- by his opinions on such mat- 
ters, but that it is their duty as jurOrsntp consider the évidence, and 
fînd the facts therefrom, has been the uniform holding of the fédéral 
courts, Transportation Line v. Hope, 95 U. S. 297, 302, 24 L. Ed. 
477; Ruckej] y. Wheeler, 127 U. S. 85, 93, 8 Sup. Ct. 1142, 32 L. Ed. 
102. "Trial by jury in the courts of the United States is a trial presid- 
ed over by a judge, with authority not only to rule upon objections to 
évidence, and to instruct, the jury upon the law, but also, when, in 
his judgniept, thçdue administration of justice requires it, to aid the 
jury by explaining and commenting upon the testimony, and even 
giving them his opinion upon questions ' of fact, provided only he 
submits those questions to their détermination. Railroad Co. v. Put- 
nam, 118 Ù. S. 545, 7 Supv Ct. i, 30 L. Ed. 257; Railroad Co. v. Vick- 
ers, 122 U. S. 360, 7 Sup. Ct. 1216, 30 L. Ed. ii6ï." U. S. v. Phila- 
delphia & R. R. Co., 123 U. S. 113, 8 Sùp. Ct. 77, 31 L. Ed. 138. 

In deljermining the mental condition of Kerr at and jiist prior to his 
death, and whether it was slich as. would be likely to lead him to sui- 
cide, it was proper for the jury to consider the situation in which he 
was then pjaced, including his arrest for removal to another state, 
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the imminence of exposure, disgrâce, and péril, and his acts, sayings, 
and writings at the time having a tendency to'throvv light on the sub- 
ject, and also his character, standing, and connections in the commu- 
nity. And whether the impression of tlie judge that a man moving in 
the better class of society, with the standing of a gentleman and man 
of character, associating with respectable nien and women in church 
and in society, wotdd be more humiliated by such disclosures, and the 
possible conséquences of such situation, and likelier to destroy his own 
life, than would a ^erson without standing or character, whose associ- 
âtes vvere criminals and vicious persons, was correct or not, it was 
only stated to the jury as the judge's impression or conclusion, after 
carefully instructing them that they were not bound by his opinions 
or conclusions respecting such matters, but must themselves déter- 
mine ail matters of fact. 

It was the duty of the court to see that the minds of the jury were 
not diverted from the real issue in the case by unfounded attacks by 
counsel upon the witnesses Sterling and Irwin; even such as are ad- 
mitted on page 7 of the reply brief of plaintifï in error to hâve been 
made. 

The remarks of the court in respect to conditions against suicide 
in policies of insurance, upon which the two next to the last of the 
assignments of error are based, could in no way hâve prejudiced the 
plaintifï. The certificate on which the action was brought contained 
a condition against suicide, and the validity of that condition in this 
certificate is not questioned. 

What has been said covers ail the assignments of error which need 
be considered. It may be added that, in view of ail the circumstances 
surrounding the death of Kerr, and especially the two notes of like 
purport written to his wife just before his death, the verdict was fully 
justified, and the judgment is affirmed. 



RAINWATEE-BRADFOED HAT 00. et al. v. McBRIDB et al, 

(Circuit Court of Appeals, Eighth Circuit July 28, 1902.) 

No. 1,703. 

1. Assignments pou Bbnepit of Crbditors— Validity— Laws of Indian Tbr- 

KITORY. 

A deed of gênerai assignment made under the statute in force in Indian 
Territory relating to assignments (Mansf. Dig. Ark. e. 8) is not void on 
its face because of a provision dlrecting the assignée to sell "ail the 
property" assigned to him, at public auctlon, contrary to section 307 of 
the statute, which requires him to collect choses in action, where such 
direction is immedlately followed by a provision that the assignée "shall, 
in executing this trust, be govemed in ail things by the laws regulating 
assignments for the beneflt of creditors now In force in the Indian Terri- 
tory." 
S. Samb— Omi: si )X of Propeuty. 

The omission fvom a deed of gênerai assignment of a claim for com- 
pensation for Personal services to be performed by the assignor under an 
indivisible contract, which services had not been completed, did not 
render the assignment invalid, since the assignor had no claim at the 
time which he could trausfer by the assignment. 
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, Appeal from the United States Court of Appeals in the Indian Ter- 
fitoty. 

Oiî llie sa day of January, 1893, D. W. Hodges, a merchant of Lehigh, 
Ind. T., belng largely indebted; éX'ecuted hls deed of assignment of that date, 
■whereby he conveyed ail hls "property, real, Personal, and mixed, choses 
In action, debts, dues, assets, afld demands, of every nature, kind, and de- 
scription, wheresoever the same raay. be, except such property as is by law 
exempt tO me," to W. A. McBrlde, hls successors and assigns, in trust for 
the beneflt 6t thë creditors of said Hodges. Said deed of assignment eon- 
talned the foUowlng provision: "Said assignée, McBrid^, is required to sell 
ail the property hereln assigned to hlm for the payment of debts, at public 
auctlon, one hundred and twenty^days after the exécution of said bond re- 
quired hereln; àiid he shall give ât least thirty days' notice of the time and 
place of such salé, and shall. In executing thls trust, be governed in ail 
thlngs by the laws régula tlng asslgiiments for the beneflt of creditors now 
In force In the Indian Territory." On August 10, 1893 (Hodges having in 
the meantime dled), the appellants (complainants below) began this suit 
agalnst the assignée, W. A. McBrlde, Alice Hodges, widow of the assignor, 
ànd others, and by their second amended bill alleged that certain of the 
complainants wére Jtidgment creditors having unsatisfied judgments against 
said Hodges, and that said deed of assignment vriiS fraudulent and void, and 
made to defraud the creditors of said Hodges, and that property of said 
Hodges that should hâve passed by such assignment was intentionally 
omltted and velthheld from the schedules and Inventory filed by the assignée, 
and that said assignée had In many speclfied ways been guilty of mis- 
management and betrayal of hls trust Decree vs^as prayed adjudging that 
the said assignment was fraudulent a.nd vold, and enjoinlng défendants from 
dlsposlng of or interfering with the property, and appolnting a receiver of 
the property, and for other relief. Issues were formed by the answers of 
the défendants, McBrlde, Alice Hodges, and other défendants; and after 
certain proceedlngs, In whieh said McBrlde was removed, and one R. Sarlls 
appolnted as assignée in hls stead, on March 6, 1897, the cause was duly 
referred to WilUani Costigan as spécial master to take the testimony in the 
cause, and from the évidence and the law to malie and report to the court 
hls flndlngs of fact ànd conclusions of law. Such report was flled June 28, 

1899, and in It the spécial master fotma the facts In favor of the défendants, 
and, as conclusions of law, that the deed of assignment was good on its face, 
and should not be set aside. The complainants In due time flled exceptions 
to the master's report, whlch were overruled by the court, and on March 22, 

1900, decree was duly entered that the, complainants taise nothing by thelr 
suit, and that the défendants recover thelr costs, and that Sarlls, tlie substi- 
tuted assignée, proeeed to discharge the duties Imposed on him by the deed 
of assignment. The complainants appealed from said decree to the United 
States court of appeals for the Indian Territory, which at the October, 1901, 
term of that court duly aflSrmed such decree and judgment. Hat Co. v. Mc- 
Brlde, 64 S. W. 556. 

Joseph G. Rails, George A. Pâte, Napoléon B. Maxey, and Har- 
rison O. Shepard, for appellants. 

George A. Mansfield, J. F. McMurray, and Melven Cornish, for 
appellees. 

Before SANBORN and THAYËR, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The first assignment of error assails the confirmation by the court 
of that part of the report of the spécial master which in efïect sus- 
tains the validity of thé deed of assig;nment, as executed ; holding 
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that whatever is questionable in the clause providing that the as- 
signée shall sell ail the property at public auction within 120 days 
after the exécution of his bond is cured by the next clause, which 
requires that the assignée "shall, in executing this trust, be governed 
in ail things by the laws regulating assignments for the benefit of 
creditors now in force in the Indian Territory." Chapter 8 of Mans- 
field's Digest of the Statutes of Arkansas, in force in the Indian Ter- 
ritory (26 Stat. c. 182, § 31), contains the law of that territory on the 
subject of assignments. Section 309 of that chapter empowers the 
assignée "to sell ail the property assigned to him for the payment of 
debts, at public auction, within one hundred and twenty days after 
the exécution of the bond required by this act," while section 307 
of the same chapter — a later enactment — contemplâtes that the as- 
signée shall not sell choses in action, but shall collect them. Appel- 
ants' counsel claim that the clause in this deed of assignment provid- 
ing that the assignée shall sell ail the property assigned, at public 
auction, within 120 days, etc., authorizes and directs him to sell the 
choses in action assigned, contrary to the purport of section 307.. 
above referred to, and that thereby the deed of assignment is in- 
vaHdated. Churchill v. Hill, 59 Ark. 54, 26 S. W. 378. But in the 
deed of assignment before the court in the case just cited, the as- 
signée was, in terms, required to sell ail the property assigned, with- 
in 120 days after executing his bond. The court said : 

"The words 'ail property assigned to him' necessarlly Included the choses 
in action. The assignée was required to sell them. The language of the 
deed to that effect Is clear and unambiguous, and there is notbing In It to 
indicate a contrary intention." 

That deed contained no provision like that found in the deed in 
the présent case, requiring the assignée in the exécution of the trust 
to be governed in ail things by the laws regulating assignments for 
the benefit of creditors. 

So in Pace v. Drug Co., 48 S. W. 1061, the court of appeals of the 
Indian Territory held that a deed of assignment in which the only 
clause respecting the disposition of the assigned property was as fol- 
lows : "After filing said inventory and description of said property, 
and executing and filing said bond as required by law and comply- 
ing with the requirements of the law in such cases, T. T. Pace is 
liereby authorized and empowered to take possession of said property 
and to sell the same as required by law, and to receive the proceeds 
thereof," — was invalid, because the power and direction to sell, by 
the terms made use of, included choses in action with the other prop- 
erty^ in contravention of section 307 of the statute referred to. 

But in Noyés v. Guy, 48 S. W. 1056, decided on the same day with 
the case last cited, by the same court of appeals of the Indian Ter- 
ritory, the deed of assignment had the foUowing provision : 

"And hereby empowers his said assignée to carry out this trust by conform- 
ing to the laws of the United States in said territory, provided as foUowe: 
My said assignée, after executing a good and suiBcient bond and filing an 
inventory, shall within one hundred and twenty days sell ail the property 
herein conveyed at public auction, and pay the proceeds to my creditors, as 
herein provided." 
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The cdut't sustained the deed of assignment, holding that the clause 
empowering' the assignée to carry out the trust by conforming to the 
làws of thié United States in said térritory was proper, and by itself 
was sufficient, and that, if this clause was rendered ambiguous by the 
proviso, such construction should be given to the whole as would 
support the deed and render it légal and operative, rather than a 
construction which would invalidate it. This case of Noyés v. Guy 
was broughl to this court by writ of efror and the judgment of the 
court of appeals of the Indian Térritory was affirmed. Noyés v. Neel, 
ICO Fed. 555, 40 C. C. A. 539. The décision just referred to is con- 
clusive against the argument of appellants that the deed of assign- 
ment in the présent case was void upon its face. 

Other-assignments of error based on the contention that the assign- 
ment of Hodges to McBride was fraudulent because there was an in- 
tentional withholding by the assigner of uriexempt property, with the 
knowledge and assent of the assignée, are not sustained by the évi- 
dence in the record. One of the items so claimed to hâve been with- 
held was a claim of the aSs'ignor, D. W. Hodges, against the Choc- 
taw Nation for $15,000 for services as delegate or agent of that nation 
in respect to its claim against the United States for what was called 
the "Leased District Money." The évidence shows that the services 
of Hodges as delegate or agent in that matter were not completed 
when he executed the deed ofassignment. As the services to be per- 
formed were the personal services of Hodges, he could not transfer 
the unperformed contract to his assignée, nor authorize the latter 
to act in his stead; and as the compensation was entire, indivisible, 
and only payable upon full performance, Hodges at the time of his 
assignment had no claim against the Choctaw Nation which he 
could transfer to his assignée or to any one. The services were after- 
wards completed, whereupon Hodges beeame entitled to compensa- 
tion; but this was an after-acquired right, to which the assignment 
did not attach. 

The only other property claimed to hâve been improperly withheld 
from the assignée. was an alleged interest of Hodges in a coal-min- 
ing daim in the town of Lehigh, known as "Coal Claim No. 6." 
The évidence in respect to this shows that, at the time the deed of 
assignment was executed, Hodges had no interest in this mine ; that 
the title to the mine was then in litigation between other parties, and 
that Hodges was to be a witness for one of thèse parties to prove the 
location of the mine; and that in compensation for the testimony of 
Hodges, so to be given, such party agreed that, in case of success in 
the litigation, Hodges should be given a small designated interest in 
the mine, li; is needless to say that under this unexecuted agree- 
ment, so manifestly illégal and immoral that no court would ever en- 
force it, éven after Hodges should hâve given his testimony, he had 
no shadow of interest in that mine which he could transfer to his 
assignée, f h^t the litigation waâ settled subsequently, and Hodges 
in some uriexplajned way got some. interest in the mine, which he 
sold for $400/ is another case of after-acquired property. Some évi- 
dence vvas réceived respecting an interest of Hodges in coal claim 
No. 7. But this claim was not mentioned in the bill, and the évidence 
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showed that whatever interest in that mine stood in the name of 
Hodges belonged in fact to his bookkeeper, Martin, who obtained 
whatever it was afterwards sold for. 

The only other matter urged against the assignment is that the 
assignée, before giving his bond and filing the inventory, took pos- 
session of the assigned property. The finding of the spécial master 
against this contention is well supported by the évidence. The only 
claim in respect to this was that the assignée, before qualifying, had 
employed one Pâte, an attorney, to collect some outstanding claims. 
The testimony of the assignée was direct and positive that he did 
BOt so employ him until after he had fully qualified. The only other 
testimony on the subject was that of Pâte, which was so vague, un- 
certain, and in some respects contradictory, that it did not tend to 
prove anything. 

This disposes of ail the questions presented by this appeal, and 
the decree appealed from is afHrmed. 



LONDON, PARIS & AMERICAN BANK, Limited v ARONSTEIN. 

(Circuit Court of Appeals, Ninth Circuit. July 7, 1902.) 

No. 803. 

1. Corporations — Transfer of Stock— Right of Exbcutor. 

Under the law of California an exécuter Is entitled to hâve shares of 
stock in a corporation, owned by his décèdent, transferred by the cor- 
poration to his own name as sueh exécuter. 

2. Samb— REFUSAii To Transfer Stock — Liabilitt for Conversion. 

The refusai of a corporation wlthout lawful excuse to transfer shares 
of stock on Its books to one who is entitled to such transfer may be 
treated as a conversion of the stock, and its value may be reeovered In 
an action at law, 
8. Samb— Bt-Laws Regdlatinq Traksfer of Stock. 

Provisions In the by-laws of a corporation glvIng It the option to re- 
fuse to transfer stock on its books when the holder is Indebted to the 
corporation, and requlring the Instrument of transfer to be executed 
by both transferror and transférée, bave no application where the trans- 
fer demanded Is to the executrlx of a deceased stockholder, in whom 
the title and right to a transfer vests by opération of law. 

4. SaME— FORKlGK CORPORATIOK DOING BUSINESS IN CaLIFORNIA— LaWS GOV- 
ERNING TraKSFBR OF StOCK. 

The constitution of California provides that every business corporation 
organized or doing business in the state shall maintain an office therein 
for the transaction of Its business, where transfers of stock shall be 
made. It also provides that no corporation organized outside of the 
state shall be allowed to transact business in the state on more favor- 
able conditions than are prescribed by law for doinestic corporations. 
Eeld, that a British corporation, which transacted business in California, 
and there maintalned an office in charge of managers who were em- 
powered to transfer stock and issue certiflcates for shares, and which 
there sold and issued stock to a citizen of California, was governed as 
to the transfer of such shares by the laws of California, and that on 
the death of the stockholder his executrlx, appointed under the laws 

1 2. See Corporations, vol. 12, Cent. Dig. §§ 513, 514. 

1[4. Foreign corporations "doing business" In state, see note to Wagner 
V. Sleakin, 33 0. C. A. 585. 



602 I 117 FEDERAti REPORTER. 

Oif Oallfomlai was entltled to havéithe stoclï transferred to her name 
«S exeçfltï'jx.ftt tbe eorporatlott's office In that state, and eould not be 
denied such rlght because the estftte was not admlnistered upon at the 
domicile of the corporation In Englànd. 

In Error to the Circuit .Court of the United States for the Northern 
District pi California. 

î^lie answer of the défendant deiileB that it has any offlcers In the city 
and cotmty of San Francisco or In the state of Callfornla save and except 
managers and cashiers of Its banklng bJUslness local to the state of Oalifornia, 
and avers that It Is a corporation dujy or^anized and existlng under and by 
vlirtue of ihe laws of Engîànd and Great Britain, having its principal place 
of business in London, Èngland. That there Is in fuU force and effeet in 
Bngland ânîd Greàt Britain an act of parliament provlding "that every person 
who shall admlnîster the Personal estate of any person dying after the pas- 
sage of thls act, or any part thereof, wlthout provlng the will of the de- 
ceased; or taklng ont letters of administration of such personal estate, within 
six calendar months after the deàth of the person so dying, shall forfèlt and 
pay the sûm of fifty pounds to be recovered in his majesty's court of ex- 
chequer, by action of debt," etc. Thls statute is known as "Ohapter XC, Anne 
Kegnl Georgii III Tricesimo Septlmo," and quotes other acts passed August 
25, 1857, by the parliament of Great Britain, relating to probate and letters 
of administration, and also an fict of parliament passed July 5, 1865, to 
amend the procédure and practice in crown suits in courts of exchequer, 
provlding the niethod of administering upon the estâtes, and the act entltled 
"Customs and Inland Revenue Act," passed by the parliament of Great 
Britain in 1881, known as "44 & 45 Vict. c. 12," section 40 thereof provlding for 
a duty to be charged in the settlement of estâtes of deceased persous, which 
duty -was chapged by the "Finance Act" of 1894 (57 & 58 Vict. c. 30), which 
act provided ithat, where an estate exceeds £1,000 the duty shall be £3 per 
£100, and, in addition thereto, 1 per cent, duty where the property is settled. 
That said défendant was incorporated under what Is known as the "Com- 
panies Act," entltled "An act for the incorporation, régulation, and winding- 
up of trading companles and other associations" (25 & 26 Vict. c. 89). By 
part 2, i 22, of said act, it was provided that the shares of any member in 
the Company shall be personal estate, capable of being transferred In manner 
provided by the régulations of the company. That by section 39 of said act 
it was provided; "Every company under thls act shall hâve a registered 
office tô -which an communications and notices may be addressed; If any 
company unàer thls act carrieg dn business wlthout having such an office, 
it shall incur a penalty not éxcéedlng flve pounds for every day during which 
business lis èo çarrléd on." That by section 8 of the flrst schedule of said act 
it is provided that "the instrument of transfer of any share in the company 
shall be executed by both the transferrer and transférée, and the transferrer 
shall be déemed to remain a holder of sûch shàrè until the name of the 
transférée is entered in the register book in respect thereof." By section 12 
of said schedule it Is provided that "executors or administra tors of a de- 
ceased meinber shall be the only persons recognlzed by the company as 
having any Otle to his share." That by the articles of mémorandum of as- 
sociation of the défendant, and by resolutions and by-laws duly passed, it 
was provided that the registered office of the coinpany should be situated in 
England; that the register of shareholders shall be kept by the secretary 
of the company under the control of the board; that "the Instrument of 
transfer Of ' any share shall be in a f orm approved by the board, and shall 
be executed by both the transferrer and transférée," and then sets forth 
the form of transfer adopted by the corporation. Section 30 of the said ar- 
ticles of mémorandum provides that "the transferrer of any share shall be 
deemed to remain the holder of such share until the name of the transférée 
is entered in the register in respect thereof." Section 31 provides that the 
board may décline to register any transfer made by a member indebted to 
the company, or where the certiflcate of the share proposed to be transferred 
is not left with the secretary for examination. Section 33 provides that: 
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"The survivor or survivors, In the case of joint holders, and the executors 
or administrators of a deceased member in the case of a sole holder, shall 
be the only persons recognlzed by tUe company as having any title to a share 
registered in the name of such member, and the company shall not be 
afïected by any notice of any trust, or of any agreement to transfer or charge 
any registered share, or of any équitable, contingent, future or partial In- 
terest in any registered share, or of any other right in respect of such share, 
except an absolute right thereto in the person from time to time registered 
as the holder thereof, and except also the right of any person becoming en- 
titled to a registered share in any way (pther than by transfer) to become 
a registered shareholder, or to transfer such share." Section 34 provides 
that "any person becoming entitled to a registered share In conséquence of 
the death of any member, or in any way other than by transfer may be 
registered as a member in respect of such share." That by article 14 of 
said by-laws of sald corporation it Is provided that "the directors may ap- 
point an authority in San Francisco, or such other place as the board may 
from time to time think fit, to approve of or reject transfers of shares, and 
to direct the registration of approved transfers in a register of shares, which 
shall be kept at such place as aforesaid." That pursuant to said by-laws 
it was resolved by the board of directors of said corporation on the 15th day 
of November, 1899, that the managers of the said London, Paris & American 
Bank, Limited, in San Francisco, be empowered, and they were authorized, 
to pass and register transfers of shares, and to issue, under the local seal 
of the company, new certiflcates to the holders or transférées of such shares, 
subject to the articles of association and by-laws of défendant to approve 
or reject the transfer. It is further alleged that on the 12th day of January, 
1884, Adolph Aronstein was a résident of the city .and county of San Fran- 
cisco, State of Oalifornia, and in writing made the following application to 
the défendant, to wit: "To the Directors of the London, Paris and American 
Bank, Limited.— Gentlemen: Having paid to your bankers the sum of fifty 
pounds, being a deposit of one pound per share on an application for fifty 
shares of twenty pounds each In the capital of the London, Paris and Ameri- 
can Bank, Limited, I hereby request that you allot to me that number, and 
I hereby agrée to accept such shares, or any less number you may allot 
to me, subject to the mémorandum and articles of association of the company, 
and I further agrée to pay to your bankers the sum of two pounds per share 
on allotment, and the balance as when required, and I hereby authorize you 
to place my name on the register of shareholders in respect of such shares. 
[Signed] Adolph Aronstein." That said Adolph Aronstein departed thls 
llfe in the city and county of San Francisco, state of California, at said 
time being a résident of the city and county of San Francisco, state of Oali- 
fornia, on the 27th day of August, 1901; and that the shares which the said 
plaintifC allèges the sald défendant bas converted are the same shares issued 
to said Adolph Aronstein under and by virtue of said contract, laws, mémo- 
randum, and schedule and by-laws. That said Adolph Aronstein died testate 
in the city and county of San Francisco, state of California, on the 27th 
day of August, 1901. That at the time of his death he was the owner and 
holder of said shares of the said London, Paris & American Bank, Limited. 
That said Adolph Aronstein died testate, as aforesaid, and that no adminis- 
tration has been taken out upon his estate under the laws of England or 
Great Britain, and that under the laws hereinbefOre quoted, if any transfer 
were made by said corporation other than under the laws of Great Britain, 
the said corporation would become llable for large costs, fines, and duties. 
It also allèges that, if said transfer were made at any time by said défendant 
"under said act of 28 & 29 Vlct. § 57, the said London, Paris & American 
Bank, Limited, would become liable to the said commissioners for the value 
of said property, and for the duty thereon, and for the costs of the proceed- 
ing"; that neither the décèdent nor his Personal représentative nor his duly 
authorized execntrix has complied with the provisions of the companies 
act, nor with the articles of association, by-laws, agreements, or resolutions 
of the said corporation in force and efCect at the time of the issuance of 
said shares and at ail times sinee; that there is no instrument of transfer 
of said shares in form approved by said board; that there is no transfer of 
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aiiy sliares 'ta ffàîd corporation execntefl by both the transferrer and trans- 
fère*; thlat^ ffcertiflcate of saia shares Is not and bas not been left wltb 
tte «ecrefetfy for examlnatlon. The anôwer furtber allèges that by subdi- 
vlsloni 3Ï éî tbe naernorandum of assodâtlon and under the by-laws of sald 
corporation It Is provided that "the board may décline to register any trans- 
f er made by a member îndebted to thé company, or where the certiflcate 
of the share proposeid to be transferred Is not left wlth the seeretary for 
examinatlon, ài xvheré the transférée là a person under any légal incapacity, 
or In the case of any share or shares not being fully paid iip where the 
transférée Is not approved by the board"; that sald plalntifC bas not com- 
plied wlth sald subdivision 31; that- each and every of sald shares men- 
tioned In the complalnt herein lacks £4 sterling of being fully paid up; that 
said shares are not transférable under sectioil 33, before quoted; and that 
there bas not been produced to the said board such évidence of title as such 
board requlres under section 34, and as is necessary under the laws of 
Great Brltaln, namely, administration upon the estate of the décèdent and 
under the laws of Great BMtain, and because the fee requlred by said 
section 38 bas not been paid, and because the administration charges due 
upon said shares of stock bave not been paid as requlred by the laws of 
Great Britaln. 

The provisions of the constitution and laws of Callfornia referred to in 
the opinion read as follows: Article 12, § 14, Const: "Every corporation, 
other than religions, educatlonàl, or benevolent, organlzed or dolng business 
in this «tate, shall hâve and malntain an office or place In this state for the 
transaction of Its business, where transfers of stock shall be made, and in 
whlch shall be kept, for inspection by every person having an interest therein, 
and législative committees, books In whlch shall be recorded the amount of 
capital stock snbscribed, and by Whom; the names of the owners of its stock, 
and tbe-amounts owned by them, respectivéïy; the amount of stock paid in, 
and by whom; the transfers of stock; the amount of its assets and liabili- 
ties, and the names and places of résidence of Its offlcers." Article 12, g 15, 
provides: "No coi-poratlon organized outside of the limits of this state shall 
be aUowed to transact business wlthln this state on more favorable condi- 
tions than are preseribed by law to simllar corporations organized under the 
laws of this state." 

Henry Ach, for plaintiff in error. 

Rosenbaum & Scheeline, for défendant in error. 

Before GILBERT and ROSS. Circuit Judges, and HAWLEY. 
District Judge, 

HAWLEY, District Judge (after stating the facts as above). This 
suit vvas çommenced by Rosalie Aronstein, as executrix of the last 
will and testament of Adolph Aronstein, deceased, to recover dam- 
ages againstithe London, Paris & American Banlc, Limited (plaintiiï 
in error hereîn), for the conversion of 50 shares of the capital stock 
of the corporation, owned by her deceased husband at the time of 
his death, stie having demanded from the ofîicers of the corporation 
at its place of business in the city and county of San Francisco, state 
of California, that said shares be transferred to her as such executrix 
upon the bdoks of the corporation, and said demand having been met 
by a refusai. From the averments in the complaint it appears that 
Adolph Aronstein was a résident of San Francisco at the time of his 
death, the 27th day of August, 1901; that the défendant is a corpo- 
ration organized under the laws of England, and is engaged in carry- 
ihg on a banking business in San Francisco, and "has books in said 
city and county for the transfer of its capital stock"; that at the 
time of the démise of Adolph Aronstein he was the owner and pos- 
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sessor of 50 shares of the capital stock of the défendant corporation 
of tlie value of $8,500. To this complaint the corporation interposed 
a gênerai demurrer, which was overruled by the court. Thereafter 
the corporation filed an answer, setting up the acts of parliament 
and laws of England, its charter and by-laws (a référence to which 
is made in the statement of facts), under which it claims that it is not 
aulhorized and cannot be compelled to make any transfers of shares 
of its stock in California which are held by executors or administra- 
tors of deceased persons who were résidents of this state at the time 
of their death, "without administration upon such property under the 
laws of England and Great Britain." Upon the coming in of this an- 
swer the plaintiiï in the court below (défendant in error herein) 
moved the court for judgment in her favor upon the pleadings, which 
motion was granted. Plaintiiï in error contends : (i) That the court 
erred in overruling the demurrer; (2) that it erred in granting the 
motion for judgment on the pleadings. 

I. Plaintiiï in error, in support of its first assignment of error, con- 
tends that under the laws of California an executor or administrator 
does not obtain title to personal property belonging to the estate, 
but is only entitled to the possession thereof for the payment of debts 
against the estate and expenses of administration, and argues that 
the défendant in error had no légal right to hâve the shares of stock 
belonging to her husband's estate transferred to her own name. The 
answer to this is that she did not demand the transfer of the stock 
in her own individual name, but did demand "that the officers of said 
corporation should transfer the said shares of stock on the books 
of said corporation to plaintiiï as executrix of the last will of said 
Adolph Aronstein, deceased." Although the plaintiiï in the suit might 
not, at the time she made the demand, hâve been entitled to hâve 
a transfer made to herself individually on the ground that she was 
the owner, having title' to the shares of stock, she, nevertheless, as 
executrix, had such a spécial right to the property as would enable her 
to bring a suit to recover its value if it was wrongfully converted. 
Halleck v. Mixer, 16 Cal. 574; Jahns v. Nolting, 29 Cal. 507, 510; 
Ham V. Henderson, 50 Cal. 367, 369. The fact suggested by the de- 
fendant in error that Mrs. Aronstein might vote the stock (Railway 
Co. v. Hellman, 109 Cal. 571, 42 Pac. 225), or be eligible to a cor- 
porate office (Cook, Stock & S. § 623; Schmidt v. Mitchell [Ky.] 41 
S. W. 929, 72 Am. St. Rep. 427), without having the transfer made 
on the books of the corporation, does not change the rule. The 
transfer of the shares of stock is a right to which, under the law of 
California, she is entitled, irrespective of other privilèges given her by 
law. In Ralston v. Bank, 112 Cal. 208, 213, 44 Pac. 476, 477, the 
court said: 

"We are not convinced that there Is any fiction in ascribing the term 'con- 
version' to the defendant's refusai; but, however this may be, there is at 
the présent day no difflculty in applying the remedy which was afforded by 
the common-law action of trover to a case where the owner of corporate 
shares has been wrongfully deprlved thereof, even though hls possession of 
the certlficate evidencing his title has not been disturbed. Payne v. EUiot, 
54 Cal. 339, 35 Am. Eep. 80. See People v. Williams, 60 Cal. 1; Dodge v. 
Meyer, 61 Cal. 405. 'It may be stated as a rule,' says an eminent author. 
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tJiOBgli he dissents.from ItB prlnciple,, 'tljat, wljere a corporation refuses to 
alIoW a traasfèr of shares upon Us bôoks, the assignée may treat this as a 
fcoBtèrslon o£ Mis sMares, and sue tbe éônipany for thelr value.' Mor. Priv. 
Corp. S 217. Such is the law. a's declared and enf orced m thls state. Klmball 
V. Water Qo., 44 Oal. 173, 13 Am. Kep. 157; Fromm v. Mining Co., 61 Cal. 
629. A suit In equlty, 'wliere reglstratlon of the transf er may be compelled, 
or dataàges recovered as an alternative, may be préférable, but It is not 
exclusive of ihe remedy invbked In this action. Mor. Priv. Corp. §§ 216-221; 
Cook, Stock & S. §ê 28&-292." 

The executrix was entitled to the dîvidends, if any, on the shares 
of stock, , ând she was ejitîtled to haye thé shares of stock transferred 
upon t?ie; bopks of the company to eriàble her to draw such dividends. 
In L,dw. "tr; Stocks, § 137, it is said: 

"If a corporation refuses, without lawful excuse, to transfer stock upon 
its books * • * to the purehaser, the lutter may treat the refusai as a 
complète déniai of his ownership, and he may, therefore, siiè the corporation, 
and recover the fuU value of the stock, as In a suit for the conversion of a 
chattel at common law." 

The court did not err in overruHrig the demurrer. 

2. The second assignment of error présents the question whether 
the constitution and statutes of the state of California or the acts 
of parliàment an'd laws of Great Britâin'govern the question at is- 
sue. In tlie considération of this question it must be remembered 
that durirîg the time of ail the transactions between ihe parties rela- 
tive to the shares of stock in controversy Adolph Aronstein was, in 
his lifetime, a citizen and résident of the city of San Francisco, Cal., 
and that ail of said business transactions occurred bétween the par- 
ties in the city and county of San Francisco. Prehminary to any 
discussion on the main point involved herein, it is deemed best to 
refer to a few of the rhany provisions in the charter and by-laws of 
the corporation. The prohibition ag.ainst the transfer of the shares 
of stock whère the hoïaer thereof is indebted.to the corporation has 
no application to a case like the présent.' Mrs., Aronstein legally 
represents the décèdent. As suçh she is pntitled to the possession 
of the shares of stock held by him in his lifetime as a part of the 
estate. If the corporation had any lien thereon for any part of the 
unpaid purchase price, it would not fce lost by a transfer of the 
stock to her on the books of the compàny as the executrix of the 
estaté. The lien on the shares, if anyjexisted at the time of his 
death, would remain after such a transfer the same as before. The 
clause as to the form of the transfer has relation orily to cases where 
the transfërrbr and transférée are both living. How could the owner 
of the stock aftër his death join with his executrix in signing the 
form prescribed by the by-laws for the transfer of the stock on the 
books of the corporation? The application for the transfer of the 
shares of stock as demanded by the défendant in error did not hâve 
to be presented to the home secretary of the corporation for ex- 
amination. Article 14 of the by-laws of the corporation, and the 
resolution passed on the I5th day of May, 1899, allow the transfer of 
the stock, if otherwise légal, to be made in San Francisco, Cal., and 
the constitution of CaHfornia requires it to be so transferred. It is 
deemed unnecessary to notice any of thç other provisions of the by- 
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laws of the corporation. It is évident from a perusal thereof that 
they constitute no défense to this action, except upon the theory that 
the corporation was not required to make the transfer until there 
was an administration upon the estate of Dr. Aronstein, deceased, in 
Great Britain. If the défendant in error be compelled to hâve the 
estate administered upon in England, she will, in addition to the ex- 
pense incident thereto, be required to pay an inheritance tax to the 
English government of about $600; but if the law, as applied to the 
facts herein, demanda that such steps must be taken, she will hâve 
to bear this extra burden. Does the law require it ? It must be con- 
ceded that, if there were no provisions in the constitution or statutes 
of Cahfornia relating to or governing this question, the laws of 
Great Britain and the articles or mémorandum of association of the 
plaintifï in error, which constitute its charter, would prevail. 

In Relfe v. Rundle, 103 U. S. 222, 225, 26 L. Ed. 337, the court 
said: 

"No State need allow the corporations ot other states to do business within 
Its jurisdiction unless it chooses, with perhaps the exception of commercial 
corporations; but, if It does, -wlthout limitation, express or implied, the cor- 
poration cornes in as it has been created. Every corporation necessarily 
carries its charter wherever it goes, for that is the law of its existence. It 
may be restricted in the use of some of its powers while doing business 
away from its corporate home, but every person who deals with it every- 
where is bound to take notice of the provisions which bave been made in 
Its charter for the management and control of its afCairs both in life and 
after dissolution." 

In Railroad Co. v. Gebhard, 109 U. S. 527, 537, 3 Sup. Ct. 363, 
369, 27 E. Ed. 1020, the same principle is announced with greater 
élaboration. Among other things, the court said : 

"A corporation 'must dwell in the place of Its création, and cannot migrate 
to another sovereignty' (Bank v. Earle, l3 Pet. 588, 10 L. Ed. 274), though It 
may do business in ail places where its charter allows and the local laws 
do not forbid (Railroad Co. v. Koontz, 104 U. S. 12, 26 L. Ed. 643). But 
wherever it goes for business it carries its charter, as that Is the law of its 
existence (Relfe v. Rundle, 103 TJ. S. 226, 26 L. Ed. 337), and the charter 
Is the same abroad that It is at home. Whatever disabllities are placed upon 
the corporation at home it retalns abroad, and whatever législative control 
It is subjeeted to at home must be recognized and submitted to by those who 
deal with It elsewhere." 

See, also. Phosphate Co. v. Perry, 20 C. C. A. 490, 74 Fed. 425, 
428, 33 L. R. A. 252; Murfree, Foreign Corp. § 18; Story, Confl. 
Laws, § 23. 

In line with thèse gênerai principles it has been held that the 
validity of the assignment to pass title to stock in a corporation 
dépends upon the law of the domicile of the corporation. Black 
V. Zacharie, 3 How. 483, 511, 11 E. Ed. 690; Green v. Van Buskirk, 
7 Wall. 139, 19 L. Ed. 109; George H. Hammond & Co. v. Hastings, 
134 U. S. 401, 10 Sup. Ct. 727, 33 L. Ed. 960; Masury v. Bank (C. 
C.) 87 Fed. 381. Thèse and other authorities of like import are cited 
by the plaintifï in error as sustaining the proposition that the laws 
oiÉ Great Britain are paramount. Within the limits stated, they are 
recognized as controlling; but not beyond. The constitution and 
statutes of California, which are copied in the statement of facts, 
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must aiso be examined, construed, and given th'e full weîght îo 
which they are entitled. What is the resuit? When the plaintiff in 
error came to Califorriia for the purpose of transacting its business, 
it brought its charter with it a*s évidence of the laws of its existence, 
of its right to do business. It inight, if the state of CaHfornia had 
deemed it proper, hâve been excludéd from the transaction of busi- 
ness in this State. But under its laws she chose to permit such cor- 
poration to do business within her borders, subject to certain condi- 
tions and régulations prescribed by her constitution or imposed by 
statutory régulations. Récognition of its existence in other states, 
and enforcement of its contracts niade therein, rest upon comity, and 
not upon inhérent right. Under this comity CaHfornia extends to 
foreign corporations the privilège of exercising the powers confer- 
red by their charters beyond the limits of the country wherein they 
hâve their origin and existence. The only restriction on this rule of 
comity is that in giving efifect to the foreign laws the state has proper- 
ly taken the précaution to prescribe régulations and impose certain 
conditions, in order that no Wrong, injury, or injustice may be done 
to its own citizens, and to see that the policy of its own laws is 
in no way contravened or impaired. This comity embraces and 
recognizes the artificial person which the foreign country created with 
ail its capacities, obligations, liabilities, and powers. In Hooper v. 
California, 155 Ù. S. 648, 655, 15 Sup. Ct. 207, 210, 39 L. Ed. 297, 
the court said: 

"The state of CaHfornia has the power to exclude foreign Insurance com- 
panies altogether from her terrltory, whether they were formed for the pur- 
pose of dolng a flre or a marine business. She has the power, If she allows 
any such companles to enter her confines, to détermine the conditions on 
which the entry shall be made. And, as a necessary conséquence of her 
possession of thèse powers, she has the right to enforce any conditions Im- 
posed by her laws as prellmlnary to the transaction of business wlthln her 
confines by a foreign corporation, whether the business is to be carried on 
through offlcers or through ordinary agents of the con^pany, and she has also 
the further right to prohiblt a citizen from contracting within her Jurlsdic- 
tlon with any foreign company which bas not acquired the privilège of en- 
gaglng in business therein, elther in bis own behalf or through an agent 
«mpowered to that end. The power to exclude embraces the power to regu- 
late, to enact and enforce aU législation in regard to things done within the 
terrltory of the state which may oe directly or incidentally requis! te in order 
to render the enforcement of the conceded power efflcaclous to the fullest 
estent, subject always, of course, to the paramount authorlty of the consti- 
tution of the United States." 

Noble v. Mitchell, 164 U. S. 367, 370, 17 Sup. Ct. iio, 41 L. Ed. 
472; Insurance Co. v. Spratley, 172 U. S. 602, 621, 19 Sup. Ct. 308, 
43 L. Ed. 569; Waters-Pierce Oil Co. v. Texas, 177 U. S. 28, 46, 
20 Sup. Ct. 518, 44 L. Ed. 657; Insurance Co. v. Cravens, 178 U. S. 
389, 396, 20 Sup. Ct. 962, 44 L. Ed. 1116; Diamond Glue Co. v. 
United States Glue Co. (C. C.) 103 Fed. 838 ; Wi'liams v. Gaylord, 
42 C. C. A. 401, 102 Fed. 372, 375, affirmed in décision of suprême 
court (recently decided) 22 Sup. Ct. 798, 46 L. Ed. 1102. 

We are of opinion that the constitution and laws of California, as 
quoted in the statement of facts, apply to the présent corporation, 
and govern and control its business conducted within the state. 
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It is true that the courts in California cannot control the internai 
afïairs of any foreign corporation. Such niatters are to be conducted 
in pursuance of and in compliance vvith the provisions of tlie charter 
of the foreign corporation, and the laws of the country where it was 
created; but in the management and method of its business afïairs 
in California with the citizens and résidents thereof, in the sale or 
disposition or transfer of the shares of stock, it must conform to the 
laws of California in relation to such matters, and is bound thereby. 
In the récent case of Williams v. Gaylord, supra, the suprême court 
of the United States said: 

"When a corporation sells or Incumbers its property, incurs debts, or gives 
seeurities, It does business; and a statute regulating such transactions does 
not regulate the internai aiïalrs of the corporation. And it is eertainly wlthin 
the power of a state to say what remédies creditors of corporations shall 
hâve over property situated within the state. • * • And we hâve no 
doubt of the power of the state to so prescribe, not only from its power over 
the manner of conveyance and the disposition of property situated within 
the state, but from Its power over foreign corporations dolng business within 
the state." 

The défendant in error was entitled to hâve the transfer of the 
stock made upon the books of the. company in her name as execu- 
trix of the estate of her deceased husband, under the laws of the 
state of California, and this right could not be denied to her because 
the estate was not administered upon at the domicile of the corpora- 
tion in Great Britain. 

The principles applicable to this case are analogous to those which 
are found in many Insurance cases where the doctrine contended for 
by the insurance corporations was that letters of administration upon 
the estâtes of parties insured must be taken out at the domicile of 
the corporation. In Insurance Co. v. Woodworth, m U. S. 138, 
144, 4 Sup. Ct. 364, 366, 28 L. Ed. 379, the court said: 

"In the growth of this country, and the expansions and ramifications of 
business, and the free commercial intercourse between the states of the 
Union, it bas corne to pass that large numbers of life and flre insurance 
companies and other corporations, established with the aceumulated capital 
and wealth of the rlcher parts of the country, seek business and contracts 
in distant states which open a large and profitable field. ïhe inconveniences 
and hardships resulting from the necessity on the part of creditors of going 
to distant places to bring suits on policles and contracts, and from the addi- 
tional requirement, in case of death, of taking out letters testamentary or 
of administration at the original domicile of the corporation debtor. In order 
to sue, bas led to the enactment in many states of statutes which enable 
résident creditors to bring suits there against corporations created by the 
laws of other states. * ♦ * In view of this législation and the pollcy 
embodied in it, when this corporation, not organized under the laws of 11- 
Mnois, has, by virtue of those laws, a place of business in Illinois, and a 
gênerai agent there, and a résident attorney there for the service of proeess, 
and can be compelled to pay its debts there by judjcial proeess, and has 
issued a policy payable on death to an administrator, the corporation must 
be regarded as having a domicile there, in the sensé of the rule that the debt 
on the policy Is assets at its domicile, so as to uphold the grant of letters 
of administration there." 

The averments in the answer constitute no défense to this suit. 
The judgment of the circuit court is affirmed, with costs. 
117 F.— 39 
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UNITED; STATES ex lel. KERH v. OITY OF NEW OELEANS et aL 

(Circuit Court of Appealsl Flfth Circuit. October 7, 1902.) 

No. 1,128. 

1. CouBTs— UîfiTBb States Circuit Coubt— Jurisdiction-ttJudgment— Man- 

liAM-ÇS TO'ËNFOKCB. ' 

The clrctiit courts of the United States hâve power to Issue writs of 
manâamuB in aid of an exlstlng jurlsdictlon only; and when such writs 
are Issued to enforce a judgment of the circuit court the jurisdictlon 
cannot be enlarged to enforce a Judgment of the state court, though such 
judgment wM the foundation of thé action in the circuit court. 

3. SaMB— JuDaMBNTAGAINST MONIOIPALITY— FiLING WITH GOMPTROLLBR— NB- 

OESSITY. , ... 

Laws La. 1870, Act No. 5, déniés, the power of courts to issue writs 
of exécution pr fleri facias agalnst the city of New Orléans, and déclares 
that final executory judgments agalnst such city may be flled and re- 
corded in the city comptroUer's o^«^ to be thereafter pald from money 
set apart In the annual budget, or from the annual estima te for con- 
tingent expenses. Held, that where relator flled a judgment recovered 
against such city Jn the state courts, and thereafter brought suit agalnst 
the city in the fédéral court on siich judgment, but failed to file the 
judgment subsequently recovered In the fédéral courts, he was not en- 
titled to maidamus from the fédéral Court to compel the city offlcers to 
Include the amount of the Judgment In the annual budget of expenses, 
! . and to pay the same. 

In Error to the Circuit Court" of the United States for the Eastern 
District of Louisiana. 

H. IL^. Lazarus, for plaintiff in error. 
Arthur McGuirk, for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The case shows that on February 7, 1898, the 
relator, George P. Kerr, recovered a judgment in the suprême court 
of the state of Louisiana against the city of New Orléans for the 
sum of $2,503, with légal interest thereon from September 10, 1892, 
together with ail costs incurred. As stated in the opinion of the 
suprême court, the judgment rendered was founded upon a contract. 
City of New Orléans y. Kerr, 50 La. Ann. 414, 23 South. 384, 69 
Am. St. Rep. 442. This judgment was duly recorded in the office 
of the comptroller of the city of New Orléans, in accordance with the 
provisions of Act No. 5 of the Laws of Louisiana of 1870. On 
March 13, 1900, Kerr brought a suit in the United States circuit 
court for the Eastern district of Louisiana on the above-mentioned 
judgment for the purpose, now alleged, of making it the judgment 
of the said circuit court, and in said suit Kerr recovered a judgment 
against the city of New Qrleans for the sura of $2,503, with légal 
interest from September 10, 1892, and for $152.90 costs, with légal 

If 2. Mandamus to enforce pâyment of judgment against municipality, see 
note to Holt Co. v. National Life Ins. Co., 25 C. C. A. 475. 
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interest thereon from April 5, 1898. This judgment does not appear 
to hâve been recorded in the office of the comptroller of the city of 
New Orléans in accordance with the provisions of Act No. 5 of 1870, 
Laws of Louisiana. Several efforts were made by Kerr to enforce 
the payment of the judgment of the circuit court through duly issued 
writs of fieri facias, under which certain alleged property of the city 
of New Orléans was seized, but at the suit of the city the seizures 
were enjoined pendente lite. On December 7, 1901, the relator in- 
stituted this suit, wherein, after reciting the several judgments he had 
obtained, and that the judgment of the suprême court of the state 
was duly recorded in the office of the comptroller of the city of New 
Orléans under the provisions of Act No. 5 of the Laws of 1870; 
that under the provisions of said act it was the duty of the city council 
to appropriate a sum sufficient to pay said judgment from the annual 
budget; that the said city of New Orléans for the past three years 
had neglected and refused to make any appropriation out of the 
revenues of the city for the payment of judgments rendered against 
the said city; that the city council of the city of New Orléans were 
about to prépare its budgçt for the year 1902, and that they will 
not make any provision for the payment of the same, — he prayed for 
a writ of mandamus directed to the mayor and the city council of the 
city of New Orléans ordering them to insert in their budget of ap- 
propriations for the year 1902 the sum of $2,503, with 5 per cent, in- 
terest from September 10, 1892, and costs, to pay the judgment ob- 
tained by relator against the city of New Orléans, and further order- 
ing them to assemble and adopt the budget, etc. To the alternative 
writ of mandamus obtained in this suit the city of New Orléans 
made answer, denying the relator's right to the writ upon the 
grounds, among others, that under the provisions of Act No. 5 
of 1870, in efïect at the time his cause of action arose, relator is 
not entitled to mandamus to enforce his judgment, and that the péti- 
tion discloses no légal or vahd cause of action. On thèse pleadings 
a trial by jury was waived, and the cause of action submitted to 
the judge presiding in the circuit court, who found the facts in the 
case, and denied the writ on the ground of prematurity, in that the 
city council had not adopted any budget, and because two exécutions 
to enforce relator's judgment were outstanding. Act No. 5 of the 
Extra Session of 1870 in terms dénies the power of the courts to 
issue writs of exécution or fieri facias against the city of New 
Orléans, and prescribes that final executory judgments against the 
city may be filed and recorded in the office of the city comptroller, 
to be thereafter paid on proper warrant from any money in the 
treasury especially designated and set apart for that purpose in the 
annual budget. The act further provides that, in case the amount 
of money designated in the annual budget for the payment of judg- 
ments against the city of New Orléans shall hâve been exhausted, 
the common council shall hâve power, if they deem it proper, to ap- 
propriate from the money set apart in the budget or annual estimate 
for contingent expenses a sufficient sum to pay the same ; but, if no 
such appropriation be made, then that ail judgments shall be paid in 
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the order in which they shall be filed and registered in the office of 
thé. comptroller of the city from the first money next annually set 
apitt lor that purpose. As the relator invokes this act to support 
his pfeseiit contention, he should show a compliance with the provi- 
sions of the same as to the registry of his judgment. See Louisiana 
V. New Orléans, 102 U. S. 203, 26 h. Ed. 132. The registry with 
the city cOmptroUer of the judgment of the suprême court of the 
state cannot be taken as an équivalent to the registry of the sub- 
sequently recoVered judgment in the circuit court. Except in a 
few cases provîded for by law, the circuit courts of the United 
States can only issue writs of mandamus in aid of an existing juris- 
diction, and when such writs are issued by any circuit court to en- 
force its Own judgment the jurisdiction cannot be enlarged to cover 
the judgments of other courts. Before the city authorities can be 
compelled, ùnder Act No. 5 of the Extra Session of 1870, to pay 
the judgment of the circuit court, that judgment must be filed and 
recorded in the office of the city comptroller. The relator under- 
stood this, for he filed and recorded the judgment of the suprême 
court of the state, on which the judgment of the circuit court was 
based. To âllow the mandamus herein demanded would either be 
to use the procèss of the circuit court to enforce the judgment of 
the suprême court of the state, or else to excuse the relator from 
complying with the prerequisites of the law which he invokes, and 
seeks to hâve enforced in his own interest. It may be that the 
recording of the judgment of the circuit court in the office of the 
city comptroller can be and was waived in this case, but we fînd no 
référence thereto in the record, and the answer of the city of New 
Orléans négatives such waiver. 

For the reasons herein given, the judgment of the circuit court is 
affirmed. 
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GENERAL ELECTRIC CO. v. BROOKLYN HEIGHTS R. 00. 

(Circuit Court, E. D. New York. May 29, 1902.) 

1. Patents — iNPntNGBMENT— Eleoteic Railwat Motoks. 

The Knight patent. No. 354,793, covers a combination of two motors 
In the same circuit for use on electrie railways with a controlllng device 
for each adapted to be operated from a common point. As illustrated 
In the spécification and drawings, such device consists of a small or 
pilot motor connected with each power motot, controlled by a common 
switeh, and which operate mechanism for shifting the commutator 
brushes. Claim 2 is limited In terms to such device, but claims 10 and 
11 claim broadly the combination of the motors with any controlllng 
device operated from a common point. Beld, that such claims were not 
limited by the speciiication to a combination in which the controlllng 
device opérâtes by shifting the brushes, and that they were infringed 
by one in which the controUer operated by introducing a rhéostat to in- 
terrupt and waste the current, instead of reversing it 

In Equity. Suit for infringement of letters patent No. 354,793 for 
electrie railway motors, issued to Walter H. Knight December 21, 
1886. On final hearing. 

Betts, Betts, Sheffield & Betts (Frédéric H. Betts and L. F. H. 
Betts, of counsel), for complainant. 

Mitchell, Bartlett & Brownell (C. E. Mitchell, T. W. Bakewell, 
H. B. Brownell, and Thomas Ewing, Jr., of counsel), for défendant. 

THOMAS, District Judge. The bill charges the défendant with 
infringement of letters patent No. 354,793, issued to Walter H. Knight 
on December 21, 1886. The claims involved are as follows: 

"(2) The combination, with two separate trucks of a car or train, of an 
electrie motor on each truck In the same circuit and connected to the axles 
of the trucks, movable commutator brushes for each motor, and shifting 
devices for said brushes controlled from a common point." 

"(10) The combination of two electrie motors In the same circuit havlng 
a common load, a controlllng device for each of sald motors Independent 
of said circuit, and actuating mechanism for said devices adapted to be 
operated from a common point. 

"(11) The combination of two electrie motors in the same circuit having 
a common load, a controlllng device for each motor independent of sald 
circuit, and eleetro-dynamic mechanism actuating said devices and Ineluded 
in a common circuit." 

Passing for the moment some other diiïerences, it is observed that 
claim 2 difïers from claims 10 and 1 1 by providing in terms for "mov- 
able commutator brushes for each motor, and shifting devices for said 
brushes." Such shifting devices are not employed by the défendant, 
and, if they are a necessary élément of any claim, it is not infringed. 

It is necessary to consider, first, what Knight stated he had in- 
vented. He declared that he had "invented certain new and useful im- 
provements in electrie motors for railways," and then: 

"My invention consists in the combination of two electrie motors in the 
same circuit and connected to a. common load, the motors each having means 
for shifting their commutator brushes and a common device for actuating 
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sald means. It further consista In the application of two motors so comWned 
to an electric rallway." 

The spécification refers to several drawings, not necessary to pro- 
duce hère, of which Pigs. i and 2 illustrate the invention as applied 
to an electric locomotive» and 3, 4, 5, and 6 show the invention, when 
the two motors are upon separate trucks of a car or train; the in- 
venter stating that : 

"Insteafl of both motors belng comblned In a single locomotive, they may 
be upon separate trucks o£ a car or train, and both be controlled from a 
single point." 

The description of the invention, as applied to an electric locomo- 
tive, is this : 

"The brushes are adapted to be m^ved around the commutator In any of 
the well-knpwn ways. In thls case the brush holders, D, D', are adapted 
to be shlfted In elther direction by means of levers, d, d', which are connected 
at thelr upper ends by cross-bar, E. Through a vertical slot in B projects 
a pin, p, from hand lever, F, which moves over a notched segment, G. 
The two motors wlU be both connected in circuit with the main conductors 
of the rallway in any of the well-known ways, and I hâve found that both 
sets of brushes may be so adjusted as to be slmultaneously moved by a 
common lever, and both kept at the point of least sparking, and both motors 
be controlled at will, independently of the circuit through them." 

Hence, when the invention is applied to an electric locomotive, it 
is illustrated diagrammatically and descriptively as providing for shift- 
ing commutator brushes, and means for shifting the same, and there 
is a distinct expression of the conceptions — First, that the two motors 
will be both connected in circuit with the main conductors of the rall- 
way in any of the well-known ways ; second, that both sets of brushes 
may be so adjusted as to be slmultaneously moved by a common lever, 
80 that both may be kept at tbe point of least sparking, and both 
motors be controlled at will independently of the circuit through them. 

Passing to motors adjusted upon separate trucks of a car or train, 
both of which are to be controlled from a single point, detailed de- 
scriptions with référence to Figs. 3, 4, and 5 are found, and then this 
language : 

"When two or more such trucks are placed under a car or train, It will 
be, of course, of especlal importance that their motors should hâve their 
commutator brushes controlled from a common point. This can be donc in 
any mechanical way; but it is more convenientiy attalned by electrlcal 
means, as is shown in the diagram, Flg. 6. Upon each motor I place a 
smaller motor havlng Its armature geared to the brush holder, so as to shift 
the brushes In one direction or the other, accordlng to the direction of Ita 
rotation. Thèse small motors are in séries in the same circuit, which may 
be a branch circuit from the main conductors, + and — , as 16 shown In the 
présent instance. The direction of current in this circuit is controlled by 
lever, L, which is placed at some convenient point on the car or train where 
the driver may be stationed. Thls lever, L, opérâtes a pôle changer in the 
circuit, which Is of ordinâry construction, and need not be minutely de- 
scribed. When in Its vertical position no current passes through the small 
motors, and they remain at rest; but, when it is moved, a current passes 
of a polarity determined by the direction of movement, and aetuates the 
motors to shift the bnisbe? In one direction or the other. Any electro-dy- 
namic devlces may be employed in lieu of the motors." 
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After providing for a device by which the operator may see whether 
one motor is free from injurious sparking, and thereupon infer a simi- 
lar condition of the others, the spécification adds : 

"Any number of motors may, of course, be provided with a common 
brush-shifting device, without departing from the spirit of my invention." 

Thereupon follovsr the i8 claims. 

The first important question to be decided is whether brush-shifting 
devices so far enter into the spirit of the invention as to relieve the de- 
fendant, not using them, from infringement. What did Knight believe 
he had invented ? What did he describe ? And did he intend to limit 
himself to the one exhibited mode ol applying his invention? Re- 
ferring to claims lo and ii, it is évident that Knight intended, as 
prominent éléments of the combination, two electric motors, a con- 
trolling device for the same, and an actuating mechanism for such de- 
vices, operated from a common point. Whatever else the letters 
show, thèse factors clearly appear. If the motors be upon separate 
trucks of a car or train, the control thereof from a single point is one 
indispensable condition, controlling devices for the motors is another 
indispensable condition, and actuating mechanism is another. Hence, 
claim 10, if unfettered and unconditional, provides for a control of two 
electric motors, by devices actuated by mechanism operated from a 
common point. Claim Ii is of similar import. Claims lo and II 
do not in terms limit the controlling device to means for shifting com- 
mutator brushes. The words are, "a controlling device," whereof 
there is actuating mechanism, and opération thereof from a common 
point. 

The brush-shifting fomi of controller was not new ; but Knight was 
using it, it was the only form to which he referred, and the only form 
of which there is any conception expressed in the descriptive portion of 
the spécification. Nevertheless, no person before Knight had provid- 
ed for controlling electric motors by controllers actuated by an electro- 
dynamic device operated from a common point ; that is, he stated that 
the operator, by the movement of his switch, could operate a pilot 
motor, which in turn should actuate a device that should control 
motors, so that there would be harmony of action. The défendant 
employs this unitary control to operate a pilot motor to actuate a motor 
which controls the car motors. The motor controlling the car motor 
does not shift the commutator brushes, but introduces a rhéostat. In 
the complainant's invention, the control is obtained by the movement 
of the brushes tending to reverse the direction of the current. In the 
defendant's device, the control is obtained by interrupting and wasting 
the current. But the importance of the invention is not in the re- 
versai of the current, or means therefor, which was by no means new, 
but in this : that the operator could, by controlling the pilot motors, 
afïect the car motors through intermediate controllers, — first, the 
operator, then the pilot motor operated by him, and in its turn actuat- 
ing a device controlling the car motor. That was the train of thought 
in Knight's mind, and that he expressed; but when he came to illus- 
trate its mode of opération he used a motor controller, which consisted 
of means for shifting the brushes, and he embodied this thought of 
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shifting brushes m the second and in several other claims. But in 
claims 10 and ll he was indefiràte as to the nature of the controlUng 
device, and generaUzedby u^ingthe words, "a controlling device." 

After a .considération of the extended argument, which has been 
presented to the court orally and in the briefs, the most important 
considération is thought to be this: Is the appréhension that two 
or more motors may be controUed by the operator, by means of a 
pilot motor actuating eâch motor controller, limited to a particular 
form of motor controller, from the mère fact that the inventer, in 
ail his diagranis and in his whole description, illustrâtes his invention 
by means of such particular foirniof controller, although he sélects 
certain claims, and therein uses language so broad and indefinite 
that such particular controller is not specifically pointed out? This 
invention was valuable, and, if the inventor had not limited himself 
in his descriptions to a controlling device which shifts the brushes, 
the great utility and benefit of the invention should be manifest and 
freely acknowledged. The question is not free from doubt ; but it 
is iinally thought that the défendant should not be permitted to claim 
the advantage of Knight's invention, by changing his motor con- 
troller so as to interrupt and waste the current, rather than to dimin- 
ish its efiflciency by reversing its direction. This leads to the first 
conclusion, that claims lo and ii are not limited to a controlling de- 
vice that involves rnovable commutator brushes, and to the con- 
clusion that claim 2 is in terms limited to a controller that shifts 
movable commutator brushes. 

It is further urged on the part of the défendant that the terms of 
claims lo and ii are such in other respects that the defendant's 
device does not infringe. As to claim lo it is urged that it provides 
for a controlling device for each motor, but that the défendant uses 
the same controlling device for more than one motor; that defend- 
ant's controUers are not independent of the circuit in which the electric 
motors are, but act upon the same rheostatically ; that the défendant 
has no common circuit for its motors, and therefore cannot hâve the 
controUers independent of any sUch nonexistent common circuit. As 
to claim ii, the défendant difïerentiates its apparatus in the manner 
stated with référence to claim lo, — that is, that the motors are not 
in the same circuit, but each car has its own motor circuit, which is 
separately connected to the source; that defendant's motors do not 
hâve a controlling device fOr each motor; that defendant's con- 
troUers act directly upon the circuit to choke and interrupt it, and so 
can and do control two motors on each of defendant's cars ; that the 
controUers are not independent of the circuit through the control 
motors. 

Thèse contentions of the défendant are not without force, but nu 
open to controversy ; and, if the complainant's invention be given the 
broad interprétation accorded by the conclusion already reached, the 
doubt should be resolved în favor of the complainant. An invention 
of such magnitude and utility should not be disturbed because the 
claim calls for a controUing device for each motor, and the défendant 
uses the controUing device for two motors, or a group of motors ; 
nor should the défendant be permitted to use such invention because 
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it may be found that his controller is placed in the main circuit, for 
the purpose of interrupting the same, rather than upon a subsidiary 
circuit. Giving to such attempted differentiation ail the considéra- 
tion that is due it, it seems that there is an appropriation of the great 
main thought and statement of Knight's invention, with some dififer- 
ence in the mode of employing the same, the most marked being an 
interruption of the current, rather than a change of its direction, and 
that ail that was of chief value in Knight's propositions, viz., unitary 
control of mechanism actuating the controllers of the motors, is re- 
tained. 

For the reasons stated, there should be a decree that the défendant 
has infringed claims lO and ii, and that it has not infringed claim 2. 



NATIONAL TOOTH CROWN CO. v. MACDONALD. 

(Circuit Court, N. D. California. July 14, 1902.) 

No. 13,046. 

1. Patents— Invention— Substitution op Materials. 

Substitution of materials used as means for making an article is not 
invention, unless such substitution involves a new mode of construction, 
or develops new uses and properties of the article made, or unless the 
substituted material is more efficient in action. 

2. Same— MoLD for Making Tooth Crowns. 

The White patent. No. 571,102, for a mold for shaping metalUc tooth 
crowns, was anticipated by the Parker patent. No. 537,481, for a swage 
for dental plates and analogous articles; the opération of the two de- 
vices being practically the same, and the only substantial différence 
being in the material used for swaging purposes. 

In Equity. Suit for infringement of letters patent No. 571,102, for 
a mold for shaping metallic tooth crowns, issued November 10, 1896, 
to Louis Lynn White. On final hearing. 

James L. Hopkins, John J. Scrivner, and Jefï. P. Chandler, for 
complainant. 
James H. Boyer, for défendant. 

MORROW, Circuit Judge. This is a suit in equity for the in- 
fringement of letters patent. The complainant, a California cor- 
poration, allèges that by divers mesne assignments in writing it has 
acquired the entire right, title, and interest in and to letters patent 
of the United States numbered 571,102, issued on the loth day of 
November, 1896, to Louis Lynn White for an improvement in molds 
for shaping metallic tooth crowns; that it is making the molds under 
the said patent, and each mold so made bv it bears thereon the 
Word "patented," together with the date andnumber of the said let- 
ters patent. It is alleged that the défendant is violating the rights 
of the complainant by the making and using of molds containing 
and embracing the invention of the said White. An injunction is 
prayed for, and an accounting by the défendant ; that the proper 
amount of damages may be decreed, etc. The défendant makes a 
gênerai déniai to the charges of the bill, and, as matter of défense. 
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sets up letters patent of the United States numbered 537,481, granted 
to J. C. Parker on April 16, 1895, for an improved swage for dental 
plates and other analogpus articles of manufacture, as anticipating 
the patent under which qomplainant sues. The complainant's inven- 
tion is designed for the manufactui-ç of metallic tooth crowns that 
shall be formed of a single pièce of métal, without soldered seams, 
and completely conforming to the contour of the natural tooth. A 
cast is first taken of the tooth to which the crown is to be applied, 
and from it a metallic die is made. A disk of gold is then shaped 
into a cap or cup, by means common in the art, fitted to the metallic 
die, and manipulated by mild haramering to reduce and round the 
edges of its grinding surface. At this point the mold contained 
in the complainant's device enters into use. He provides a casing 
containing a soft métal core or mold, with a hole for the réception 
of the metallic die and its gold covering. By appropriate pressure, 
the die is forced into the soft métal, and the soft métal itself, act- 
ing in accordance with the laws governing fluids under pressure, 
forces or swages the sides of the thin gold or other metallic cap 
into conformity with the innef metallic die. In the alleged anticipa- 
tory device, a mold is made from the initial impression of the plaster 
cast, a thin plate of aluminum, gold, or other ductile material is 
roughly formed around said mold, and the mold then placed within a 
cup-shaped casing. A quantity of granular, shot-like material is then 
placed around the mold, filling the space between the mold and the 
casing. Vertical pressure is brought to bear upon the shot-like ma- 
terial. By rèasoii of the curved surface of the casing, and the con- 
version of the shot into a splidified mass under pressure, the pressure 
upon the mold is practically equal in ail directions, and the thin métal 
plate is thus made to conf orm to the contour of the mold. The same 
law of opération is undoubtedly involved in thèse devices. In the 
Parker patent it is stated that the object is to obtain a pressure that 
will be practically equal, without the use of water or other liquid. 
For this purpose, shot-like material is used as an adjustable médium. 
In the complainant's device a soft, solid material is used in the place 
of the shot. In each case a solid core is formed around the mold 
and its covering. The idea of each device is to produce a perfectly 
formed or contoured covering upon a certain shaped die, — in the 
Parker patent a dental platej and in the complainant's patent a tooth 
crown, — ^without seaming or soldering. In each case a réceptacle 
approximating to the form of the die is used, and the intervening 
space filled with a material that, under vertical pressure, gives latéral 
pressure upon the die, thus swaging the metallic covering to the 
perfect contour of the die. It is urged that the complainant's de- 
vice difïers from that oï Parker in that the character of the article 
intended to be formed — naraely, the tooth crown — is of a wholly 
différent shape from the dental plate; that instead of a comparatively 
flat curved plate, which may be formed by means of force acting in a 
vertical direction, the object is to compress laterally a cup or sack- 
like shell around a die. Also, that the variation in form of the in- 
terior of the casing of the complainant's device, and the providing of 
an aperture in the casing for the escape of superfluous métal, con- 
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stitute such an improvement in the art as to involve invention. In the 
opinion of the court thèse variations from the earlier patent are 
merely such a carrying forward of the original idea as would natural- 
ly présent itself to the mind of any skilled métal worker. "Something 
more is required to support a patent than a slight advance over what 
has preceded it, or mère superiority in workmanship or finish." In- 
ternational Tooth Crown Co. v. Gaylord, 140 U. S. 55, 62, 11 Sup. 
Ct. 716, 35 L. Ed. 347, and cases there cited. Substitution of ma- 
terials in the production of an article is not invention, unless such 
substitution involves a new mode of construction, or develops new 
uses and properties of the article made; or, where the superiority 
of the substituted article is shown to consist not only in greater 
cheapness and greater durability, but also in more efficient action. 
Walk. Pat. (2d Ed.) §§ 28, 29. Such a showing has not been made 
in this case. 

Let a decree be entered for the défendant. 



H. W. JOHNS MFG. 00. v. NEW YORK ASBESTOS MFG. 00. et ai 

(Circuit Court, E. D. New York. June 2, 1902.) 

1. Patents— Infrinsemekt—Covbring for Stkam Pipes. 

The Pieree divisional reissue, No. 10,376 (original No. 252,400), for a 
covering for steam pipes, held valid, and claim 1 infringed. 

In Equity. . Suit for infringement of reissued letters patent No, 
10,376, issued August 26, 1883, based on a part of original patent No. 
252,400, granted to Jas. D. Pieree January 17, 1882, for a covering for 
steam pipes. On final hearing. 

Wetmore & Jenner (Edmund Wetmore, of counsel), for complain- 
ant. 

Schreiter & Mathews (Henry Schreiter, of counsel), for défendants. 

THOMAS, District Judge. Eetters patent No. 252,400 were issued 
to James D. Pieree on January 17, 1882, for which, on August 26, 
1883, upon the application of the patentee's successors in title, a 
patent in two parts was issued, to wit, letters Nos. 10,375 and 10,376. 
The bill charges infringement of letters 10,376. In 1898 this court, 
after a hearing before Judge Lacombe, in the Southern district of 
New York, in a suit wherein the présent complainant charged in- 
fringement of letters 10,376 by Henry W. Robertson and another, 
decreed that letters 10,375 were inoperative, and the validity and in- 
fringement of 10,376. Reissues of patents are authorized by Rev. 
St. § 4916: 

"Whenever any patent Is Inoperative or Invalid, by reason of a defective 
or Insufficient spécification, or by reason of the patentée claiming as his own 
invention or discovery more than he had a right to claim as new, • » • 
the commlssloner shall ♦ « * cause a new patent for the same Inven- 
tion • • • to be Issued. • • * The commissloner may, in hls dis- 
crétion, cause several patents to be issued for distinct and separate parts of 
the thing patented, upon demand of the applicant; • • • but no new 
tnatter shall be Introduced into the spécification." 
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The invenlor applied for the "reissue in two divisions, A and B, 
of letters patent No. 252,400, and states: 

"Thë drawlng and spécification as a whole indlcate, and the state of the 
art showB, that the most Important feature of applicant's invention is pro- 
vidlng a covering with adéquate dead air spaces by means of corrugation 
or Indentations in one or more layers forming a covering eomposed of non- 
conducting materlal, whether of paper pr not; and in this respect the patent 
l8 whoUy Inoperatlve, and afCords applicant no protection." 

This statement refers to the following portion of the spécification 
in letters 10,376, the italicised words showing the only amendment 
in such part: 

"If my covering Is designed for a flat surface, I merely secure flat layers 
of paper to each other in lines A', and through thèse malie the cuts which 
divide the covering into bloclîs or sheets. As the layers which compose 
my Improved covering are only secured together in lines, through which the 
dlvlding cuts are to be made, there will be left between the layers at other 
points (those between the secured portions) a great deal of space for noncir- 
culating or dead air, and this gives to my covering, if corrugated or in- 
dented, a maximum power to resist the passage of beat through it, and, if 
plain, a résistance eonsiderably above the maximum of a covering eomposed 
of layers secured together over substantially their entire surface." 

Concerning this amendment Judge Lacombe said in the Robertson 
Case (C. C.) 89 Fed. 504: 

"Comparlng the language of the two descriptions, It may be readily un- 
derstood why the Inventer deemed it advlsable to Indicate more sharply the 
particular merit of his Invention, viz., the artiflcial production of numerous 
air spaces in a pipe covering of paper without employlng other materials, 
such air spaces being so arranged that the air tberein is not free to circu- 
late," 

It would seem, therefore, from the opinion of the learned judge, 
that the patent was neither inoperative nor invalid, and that the 
amendment was made for the mère purpose of emphasis. The re- 
issue of letters 10,375 ^^^ the history of the same indicate that 
marked departure was inténded from the primary conception, and the 
claims based thereon, as exprès sed in the original letters. But this 
court, in the Robertson Case, decreed that the reissued letters 10,376 
are valid,,and the conclusion then reached should be followed. More- 
over, claim i was constrUed, and held troad enough to cover the 
Robertson structure; and the court'S reasoning would bring the de- 
fendant's covering within the claim. No anticipatory device is added 
to those considered in the former suit, which constrains this court 
to annul or limit the claim. The single question is, does claim i 
fairly admit of an interprétation that would include defendant's cover- 
ing? Read apart from the spécification, it is capable of such con- 
struction. Whéther the inventer inténded that it should hâve such 
expansion admits of grave doubt and serions discussion; but the 
learned judge in the Robertson Case must hâve considered such 
doubt, taken liotice of uncertainties, and found the balance of prob- 
abilities in. the complainant's favor. In the same circuit a claim 
should not be construed at différent terms, by différent judges, in 
différent ways, upon records not materially distinguishable, when 
the former conclusion is one not opposed to settled convictions. 
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Surely, the former holding may be used to solve a doubt, even as 
serious as the one now held concerning' the right of the complainant 
to the relief now asked. 

Pursuant to thèse views, the complainant sbould bave a decree. 



NEWHALL V. McCABE HANGER MFG. CO. et al. 

(Circuit Court, S. D. New York. July 15, 1902.) 

1. Patents— Infbingkmbnt—Thbrmai. DooR-CiiOSiNa Apparatus. 

The Klngsland patents. No. 680,415, clalms 4 an)î 5, and No. 680,458, 
elaim 20, each covering a thermal door-elosing apparatus, held not antie- 
ipated, valld, and Infrlnged on a motion for prellminary injunction. 

In Equity. Suit for infringement of letters patent No. 680,415, 
granted August 13, 1901, to Oliver H. Kingsland, for a thermal 
door-closing apparatus, and No. 680,458, granted to the same paten- 
tée for a door-closing apparatus. On motion for preliminary in- 
junction. 

Frederick S. Duncan, for complainant. 

Ewing, Whitman & Ewing, Thomas Ewing, Jr., and George H. 
Gilman, for défendants. 

THOMAS, District Judge. The motion is to restrain the manu- 
facture and sale by the défendants of a fire door lock, on account of 
alleged infringement of claims 4, 5, and 10 of complainant's patents 
No. 680,415, of August 13, 1901, on thermal door-closing apparatus, 
and claim 20 of patent No. 680,458, of the same date, on door-closing 
apparatus, both issued to Oliver H. Kingsland. The claims involved 
are as follows : Patent No. 680,415 : 

"(4) The eombinatlon, with a self-closing door, of a sUding boit capable 
of being manually moved in the path in whlch It sUdes, and a devlce com- 
prising a thermal fuse for holding It in that path, releasable by beat for 
permitting the movement of the boit out of that path. 

"(5) In a thermal door-closing apparatus, a self-closing door, a thermal 
fuse, a bar extending across the Une of travel of the door and capable of 
being manually withdrawn out of said Une of travel, a locking devlce con- 
nected wlth sald thermal fuse for holding the bar In said path when the 
fuse Is intact, and permitting the movement of the bar out of said path 
when the fuse is broken." 

"(10) A manually movable boit, a movable support upon whlch said boit 
is movably mounted, a thermal fuse, retaining devices engaging said support, 
and means connected to said thermal fuse to releasably hold said support 
and said retaining devices in engagement, whereby, if sald boit is engaged 
by a self-closing door, the force of said door tends to disengage said sup- 
port and said retainer." 

Patent No. 680,458 : 

"(20) The eombination, with a self-closing door, of a sllding boit capable 
of being manually moved In the path in whlch It slides, and a device for 
holding it in that path, releasable by beat, for permitting the movement of 
the boit out of that path." 

The défendants' device is the subject of letters patent No. 703,347. 
issued June 24, 1902, to James T. McCabe. The following extract 
from the spécification describes it: 
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"A représente a wall havlng theueinthe passage, B, whlch It Is deslred to 
protect by the door, C, the door sllding on the Inclined track, D, which tends 
to throw the door to Its closed position. A plate, B, is attached to the wall 
of the passage, and is provided with retainers, F, which normally hold the 
Shell, 6, Inelosing the boit. H, the boit being capable of being manually slid 
in the ahell (the latter being held by the retainers) to disengage it from the 
door. The boit and shell together form what may be generically termed a 
'latch.' The bolt-shell, G, has a hook, I, thereon, and to this hook is attach- 
ed a cord, wire, or chain, J, which passes freely over a pulley, K, and is 
attached to a flxed support, as at D. Itiserted in this cord is a pièce, M, 
of any suitable construction, whlch will melt, or otherwise break the con- 
tlnulty of the cord, upon excessive beat, whereby, as the sleeve is held in 
the retainers by such cord, the sleeve aad boit will be releasêd therefrom, 
and peritiltted to drop ont of the retainers, whereby the door will be re- 
leasêd, and permitted to close to protecît the passage. It will be noted that 
the manual movement of the boit disèngages the latch from the door with- 
out affleeting the fastenlng between the latch and retainers, while the auto- 
matlc release effected by excessive beat frees the boit and boit-carrier from 
the élêeve without directly affectlng the engagement between the latch and 
the door. It wUl be obvions, however, that the position of the plate, E, may 
be reversed between the wall and door without departing from the spirlt of 
my Invention. 

"Having thus described my Invention, what I daim, and désire to secure 
by letters patent of the United States, Is: (1) The combination, with a self- 
closlng door, of a détachable bolt-carrler, a retalner for said carrier, a boit 
sliding in the carrier for holding the door in an open position, but capable 
of being manually moved to disengage it from the door, and a device, re- 
leasable by beat, for holding the boit-carrier in the retainer, substantially 
as described. (2) The combination, with a self-closing door, of a boit for 
holding the door in an opMi position, a flxed support, a boit-carrier detach- 
ably secured to the flxed support, and a device releasable by beat for holding 
the boit-carrier to the flxed support, substantially as described. (3) The 
combination, with a self-closing door, of a sliding boit for holding the door 
In an open position, capable of being manually moved to disengage it from 
the door, a détachable carrier. In which the boit is held for movement, and 
a device, releasable by beat, for holding the carrier in place, substantially 
as described. (4) The combination, with a self-closing door, a latch to hold 
the door in an open position, a retalner for the latch, normally holding It 
against movernent with the door, the latch being capable of being manually 
moved in the retainer to disengage it from the door, and means releasable 
by beat for disengaging the latch from the retainer, substantially as de- 
scribed." 

It is difficult to escape the immédiate conclusion that the défend- 
ants' device falls within the langtiage and meaning of claims 4 and 
5 of patent No. 680,415, and claim 20 of patent No. 680,458. It is 
not apparent that it is within claim 10 of patent No. 680,415. This 
claim provides for an arrangement "whereby, if said boit is engaged 
by a self-closing door, the force of said door tends to disengage said 
support and said retainer." In the défendants' device the boit is re- 
leasêd by the severance of the cord which sustains it. Thereupon it 
would drop away from the retainers, and there would be no résist- 
ance to this release were npt the door pressing the boit against the 
retainers, andthereby tending to hold it in place. It is to obviate 
the eiïect of this very tefidency that the retainers are flared in such 
a way as to allow the boit to be moved out by the pressure of the 
door. However, it is not primarily the pressure of the door that 
tends to disengage the boit, but the release of the fuse. The pressure 
of the door is at this time an evil, which is overcome by the flaring 
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retainers. It is unnecessary to détermine definitely this question at 
the présent time. 

There are some spécial equities urg:ed in behalf of the complain- 
ant, which need not be considered. Both devices are quite simple, 
and it is concluded that défendants' apparatus falls within the com- 
plainant's rights. It is urged that the complainant's patents hâve 
been anticipated. This does not appear to be the case. 

The motion for a preliminary injunction is granted as to claims 
4 and s of patent No. 680,415 and claim 20 of patent No. 680,458. 



& 



CIMIOTTI UNHAIRING CO. V. AMBRIOAN FUR REFINING CO. 

(Circuit Court, D. New Jersey. August 28, 1902.) 

1. Patents— Preliminary Injonction— Machine for Pluckino Furs. 

Complainant held entitled to a preliminary Injunction agalnst infrlnge- 
ment of the Sutton patent, No. 383,258, for a machine for removlng the 
halrs from fur sklns, on the strength of the showing made, and the 
numerous décisions of the courts of the Second circuit sustalning and 
construing the patent. 

2. Same. 

The court may award a temporary Injunction agalnst infrlngement, 
even after the cause bas been heard and submitted on the merits, where 
satlsfled that complainant is entitled to euch protection. 

In Equity. Suit for infringement of letters patent No. 383,258, 
granted to John W. Sutton May 22, 1888, for a machine for removing 
the hairs from fur skins. On motion for temporary injunction. 

L. C. Raegener, for plaintiffs. 
H. C. Schreiter, for défendants. 

ARCHBALD, District Judge (orally).* The impression left upon 
me at the former argument was that the only question was one of 
anticipation between the Lake and Sutton patents. But whether the 
case turns upon that, or on the question of infringement, on which 
the défendants seem now to particularly rely, both thèse questions 
hâve been passed upon and decided adversely to the défendants by 
the court of appeals of the Second circuit. Cimiotti Unhairing Co. v. 
American Unhairing Mach. Co. (C. C. A.) 115 Fed. 498; Same v. 
Comstock Unhairing Co. (C. C.) 115 Fed. 524. The case comes up 
in this circuit necessarily overshadowed by thèse décisions. I was 
very nearly ready to dispose of it at the hearing on the strength of 
them. There was enough, however, suggested to make me feel it 
to be my duty to look into the matter anew, and form an individual 
judgment of my own, which I propose to do. At the same time it is 
a question whether the plaintifïs are not entitled to an injunction 
solely on the ground of thèse décisions in their favor. It may be un- 
usual to move in this way for a spécial injunction after the case has 
been heard upon the merits and is in the hands of the court for final 
disposition, but the practice is not so far out of course that I need 
hesitate if I am convinced that an injunction should be awarded. 

1 Speeially assigned. 
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As to thîs ît must be remembereë' that the litigation in the Second 
circuit bas been very extended, involving every phase of the case, 
arid jikësed ûpon, in one form or another, by almost every judge 
in that ciréiiit. See (C. C.) 95 Fed.474; (C. C.) 98 Fed. 297 ; (C. C.) 
108 Fed. 82; (C. C.) 113 Fed. 588; Id. 698, 699. Without under- 
taking to COnclude myself on the meritsj, I must say that the plain- 
tiffs are more than ordinarily entitled to the fruits of this successful 
litigatioh, not only in their own circuit, but in others. The line 
which divides the two circuits in this instance is a narrow one, and 
there is much to suggest that the plaintiffs in the présent case are 
deaHng with the very same parties as before, under a new corporate 
name, and transposed to a conveniently neighboring locality (from 
New York to Hoboken). Under such circumstances I think they 
should be protécted by the injunctîbn asked for, based on the strong 
prima fade showing in favor of the validity as well as infringement of 
the patent Which they make. The défendants, if injured thereby, can 
be secured by requiring of the plaintifïs a bond of indemnity, or, if they 
désire to go on undisturbed, I will withhold the injunction, provided 
they give a corresponding bond to pay whatever may be awarded by 
the final deçree, if against them. 

L,et an injunction issue as prayed for uhtil the further order of the 
court upon the plaintifïs giying bond in $15,000, with proper security, 
with leave to the défendants to dissolve the same on filing a counter 
bond in a like sum to pay such sums, if any, as may be finally found 
against them. 



NATIONAL PHONOGRAPH C». V. SCHLBGEL et aL 

(Circuit Court, S. D. lowa, E. D. Oetober 6, 1902.) 

No. 245. 

1. Injunction— Stipulation OF Parties— Discrétion op Court. 

An Injunction le not granted as of course, but only In the discrétion 
: of the court, where it is necessary to prevent irréparable injury, for 
whlch there is no adéquate remedy at law; and in the exercise of such 
discrétion the eburt wlU refuse to award the writ where the cause has 
not been Iltigàted on the merits, and it appears from the fact that de- 
fendant has interposed no défense, but has stipulated that a permanent 
. injunction shall issue against hlm; that it Is not necessary to protect 
any rlghts of complalnant as between the parties, but is apparently 
sought solely for the effect it may hâve ùpon others with whom com- 
plalnant has slmllar contract relations. 

2. BPECiFio Performance — Contracts Enforceable — Restrictions upon 

.Sales of Patented Articles. 

Complalnant alleged in its bill that it was exclusive Ucensee for the 
'sale in the United States of Edison phonographs, blanks, and records, 
whlch were covered by patents owned by its licenSor; that, in order t» 
pfotect the public and dealers, It requlred ail purchasers, whether job- 
bers or retall dealers, to sign a contract that they would not sell the 
instruments at less than thé list priées furnlshed by complalnant. Held, 
that éuch a contract was not one whlch a court of equity would enforce 
by an injunction Pestralning a purchaser from selllng Instruments whlch 
he had bought from complalnant, and paid for, at less than the priées 
flxed by complalnant. 
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In Equity. On application for a decree granting a perpétuai in- 
junction in accordance with a stipulation of the parties. 

Robert W. Hayes and W. J. Roberts, for complainant. 

McPHERSON, District Judge. In the month of May last I ûUd 
an opinion herein, but subsequently granted a rehearing. The case 
has been argued orally by counsel for complainant, and elaborate 
briefs for complainant hâve been submitted. I hâve given the case 
on rehearing full considération, having considered not only ail the 
cases cited by counsel, but hâve given the question an independent 
considération, and for the second time présent my views. On the 
former hearing I reached the conclusion that this is a collusive 
suit. In this I was mistaken, and I now ground my décision up- 
on the facts pleaded in the bill. This is a bill in equity, praying 
for an injunction against the défendants. At this time I shall not 
order the writ, although a written agreement, signed by complain- 
ant and both défendants, has been filed and presented to me, in 
which it is agreed that a permanent injunction shall issue. In the 
face of such written agreement, as it may be thought that such a 
refusai is arbitrary, I now reduce the reasons of my refusai to writing, 
and file them in the case. 

Complainant is a New Jersey corporation. It allèges that the 
Edison Phonograph Company, a corporation of New Jersey, is the 
owner of the patents of Thomas A. Edison covering phonographs, 
record blanks, and records, and that it has the exclusive license for 
the sale of such phonographs, blanks, and records. The phonograph 
machine for recording and reproducing sound is described at much 
length, and it is said to be of great commercial value, and that large 
numbers are being sold and in use. The complainant, under such 
license for the last three years, has been selling great numbers of 
thèse machines in ail parts of the United States, including lowa, and 
has built up a very remunerative business, and there is a great de- 
mand by the public for the machines. Thèse machines and records 
are ail made by the Edison Phonograph Works, a New Jersey cor- 
poration; and, as stated, complainant has the exclusive right to sell 
them. There are many types of the machines and records, but ail 
are covered by the Edison patents. In order to protect the public 
and the dealers throughout the United States, complainant estab- 
lished a plan about May i, 1900, by which every dealer, both jobber 
and retailer, should not sell such machines and records at priées less 
than the price established by complainant. In April, 1901, such a 
contract was entered into by complainant and the défendants. De- 
fendants are dealers in such instruments and music in Davenport, 
lowa. Price lists, both at wholesale and retail, were annexed to the 
contract, and were made a part thereof. Thèse price lists and terms, 
forming part of the contract, are novel and curions. The machine 
must not be sold to any dealer vvho will not sign a like agreement. 
No machine must be sold if its number is erased, and to violate that 
(S an infringement of the patent. The machine must not be ex- 
changed for other property at any price. Machines shopworn must 
not be sold at anv réduction. Jobbers must keep complainant ad- 
117 F.— 40 
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vised ofall persons in the business. One dealer cannot borrow from 
anôther, excepting in an emergericy. He cannot pay for them, but 
must, as soon as possible, replace the goods by buying from com- 
plainant. No person can buy from a jobber unless he has an estab- 
lished place of business, and, no jobber shall give any discount ex- 
cepting as per agreement with complainant. From the date of the 
agreement in April, 1901, until March, 1902,^ — about eight months, — 
the défendants observed the agreement aforesaid in ail particulars. 
But in March, 1902, défendants, having a large number of machines 
on hand, commenced to sell to parties who had not signed a like 
agreement, and défendants are selling at less than schedule priées. 
This, complainant says, interfères in keeping up priées with other 
dealers in Davenport and other points in lowa and in the United 
States generally. The prayer is for an injunction enjoining de- 
fendants from selling goods they hâve bought and paid for at a less 
price than that fixed by complainants. The bill is verified by its 
président. 

It will be observed that the grievances complained of commenced 
in April, 1902. This bill was filed April 18, 1902. No soliciter has 
appeared for défendants. April 29, 1902, the défendants signed a 
written stipulation agreeing that a perpétuai injunction may be is- 
sued against them, and a few days later this was filed. On the 
bill and stipulation the case has been submitted on final hearing. On 
such papers the f ollowing mattçrs occur to me ; Why do défendants 
agrée to be enjoined? Is it simply to save costs? Is not the con- 
tract one that stifles trade? And if it is such a contract, should this 
court enforce it by the great writ of injunction? Are the parties to 
the contract àlone concerned in its enforcement ? Aside from the 
patent laws, and the monopoly thereby created, no one would ques- 
tion for a rnoment that the contract above set out is one that no court 
of law would give damages for, its breach, and that no court of 
equity would give a decree for spécifie performance, or enjoin the 
violation thereof. And counçel in. oral argument did not with earnest- 
ness deny this. And even if it werp a valid contract, if not controUed 
by our patent laws, it will be observed that after one or more viola- 
tions of the contract the défendants hâve agreed, in efïect, to in the 
future observe the contract. .This agreement the complainant rec- 
ognizes as valid, and now seeks its enforcement, although there is 
now no threatened répudiation either of the original contract or of 
this later agreement of acquiéscence of the former contract. This 
ojf itself ought to defeat the prayer for injunction, because an injunc- 
tion is to prevent the répétition of unlawful acts, or the invasion of 
complainant's rights; and on the record complainant is as secure 
without as with the writ of injunction. Injunctions are not granted 
as of course, and should not be granted when it is believed, as I do 
believe, that, such a writ would be improperly used. As an injunction 
is not requiredto coerce the defendiants in this case, they, in effect, 
having agreed to coniply with, complainant's demands, for what can 
the writ be used ? Undoubtedly to intimidate or terrorize pthers en- 
gaged in the like business. It ■syill be used to hold up to others that 
this court has recognized the validity of the contract. The decree of 
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this court will be used for advertising literature ; and, before a decree 
should be so used, it should be quite certain that such a decree is re- 
quired as between the parties to the record. Believing that such a 
decree is not required as between the parties to the record herein on 
such grounds, the writ, although agreed to by the parties, should be 
denied. 

But in view of the arguments of coniplainant's counsel, the case 
calls for additional reasons on my part before denying the writ. It 
is urged that our constitution and laws recognize the vahdity of such 
a monopoly as pleaded, and that restraints and stifling of trade are 
ail in harmony with our system of patent laws. It probably is true 
that a patentée, or licensee of a patentée, can sell or refuse to sell 
the article covered by the patent. It quite likely is true that he can 
sell to whomsoever, many or few, he pleases. And it seems to 
be true that by selling only to the selected few he can thereby create 
and control a monopoly,- free from interférence by the public, and 
subject to no control by the courts. AU this may be granted, and, 
for the purposes of this case, is conceded. But the answer to this 
argument is that complainant, having, as it contends, the control of 
the patented articles, has sold them to the few, and thèse few of its 
own sélection ; and, having sold the articles at its own price, to the 
parties thus chosen, can it, by contract, control the sales, other than 
by limiting a prescribed territory? The issuance of writs of injunc- 
tion is discretionary. They are to be issued when there is no adé- 
quate remedy at law. They are to be issued when irréparable injury 
will occur but for the writ. The public has no interest in having this 
writ issued. If the public has any interest in the matter, — and I 
think it has a very great interest, — it is in having compétition, free- 
dom of trade, and no stifling of business, and particularly as to those 
things of common use. And the bill allèges that the phonographs 
are of great and growing necessity. The argument of complainant's 
counsel is that, if the owner of a patent can refuse the right to any 
one to buy the object covered by the patent, why cannot he say that 
the rights of the purchaser to resell shall be covered by limitations 
and restrictions ? The constitution provides that congress shall hâve 
the power to promote the progress of science and the arts by secur- 
ing to the inventors the exclusive right of their discoveries ; and 
this congress has provided for by giving to the patentée for a limited 
time a grant to make, use, and sell such articles covered by the pat- 
ent ; and such grants or letters of patent are assignable. Now, what 
has the patentée? The answer is the exclusive right to make, the 
exclusive right to use, and the exclusive right to sell the article cov- 
ered by the patent. No one, as presented by the bill in this case, is 
seeking to interfère with complainant in the making or using, and ail 
that is complained of is that complainant's exclusive right to sell is 
being interfered with. When, and by whom ? There is not the prê- 
teuse in the bill that by any act of défendants are the number of sales 
lessened, or that the price which complainant fixes is in any way eut 
down. AU the phonographs covered by the Edison patents that the 
public want must come from and do come from complainant's ware- 
house. And they come from there at complainant's priées. But 
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becatlse défendants, in selling them as leaders, or for some other rea- 
son, sell them at a less price than does complainant sell them for, is the 
only reason urged for an injunction. Dickerson v. Tinling, 28 C. C. 
A. 139, 84 Fed. 192, by the circuit court of appeals for this circuit, is 
cited as an authority. In that case one purcliased in Europe a pat- 
ented article from one other than the owner of the United States 
patent. It was held that such purchaser could not import the article 
to the United States and then resell it. That being the question de- 
cided, I am not able to consider the case as an authority. One can 
readily see that such acts amounted to an infringement, and the 
court of appeals so adjudged. Dickerson v. Matheson, 6 C. C. A. 
466, 57 Fed. 524, — ^being a case by the court of appeals for the Second 
circuit, — is cited. In that case a patent had been issued in a for- 
eign country and also in the United States; and the doctrine in the 
case announced was that one could not purchase the article in the 
foreign country, import it to this, and hère sell, without the consent 
of thé licensee in this country. The case of Phonograph Co. v. Kauf- 
man (C. C.) 105 Fed. 960, is relied on. That case was decided by a 
trial court. An agreement had been made by the parties something 
like the agreement in the case at bar. But the acts complained of 
were that the défendant was buying his goods elsewhere than of 
complainant. Hère the défendant has bought the goods of com- 
plainant at the agreed price, but is again selling them, not to objec- 
tionable parties, but at objectionable priées. I do not consider the 
case cited as in point, or controlling as an authority. It was said by 
Justice Swayne in Densmore v. Schofîeld, 102 U. S. 375, 378, 26 L. 
Ed. 215: 

"Patents rlghtfully Issued are property, and are surrounded by the same 
rlghts and sanctions whlch attend ail other property. Patentées as a class 
are public benefactors, and their rights should be protected. But the public 
has rights also. The rlghts of both should be upheld and enforced by an 
equally flrm band, whenever they corne under Judiclal considération." 

Tie Ce. V, Simmons, 106 U. S. 89, i Sup. Ct. 52, 27 L. Ed. 79, is 
relied on. But what that case holds is that, after a patented article 
consisting of two parts has been once sold and used, a party cannot 
take the one part not impaired by the use, attach it to another part 
of his own make, and then resell the whole, without being guilty of in- 
fringement. 

I find no authority, and none has been cited by counsel, that, in 
my judgment, sustains complainant's contention; and, aside from 
the phases of the patent law that hâve been argued, in my judgment 
the contract in suit cannot be the basis of an action at either law or in 
equity. And it likewise is my judgment that the contract cannot be 
upheld even though the articles of merchandise are covered by pat- 
ents. 

The writ of injunction will be denied, and the bill dismissed. 
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GUNNISON et al. v. CHICAGO, M. & ST. P. RY. 00. et al. 

(Circuit Court, W. D. Wisconsin. July 23, 1902.) 

1. JuDiciAi, Salb—Deckeb for Enporcbmknt of Judoment against Rail- 

KOAD— PrOPEKÏY FaSSINQ. 

A Judgment was obtained against a rallroad company of Wisconsin. 
where, by statute, judgments are made liens on real estate. The holder 
of the judgment subsequently flled a bill in equity, and obtalned a de- 
cree, orderlng a sale of the company's road and its franchise to satisfy 
the judgment, and such sale was made and confirmed. Held, that the 
sale vested the purchaser with the entlre tltle of the railroad company 
which it had at the date of the renditlon of the judgment, cot only to 
the physical property sold, but also to the franchise to operate the same 
as a railroad. 

2. Limitations— Adverse Possession— Railroad. 

A railroad company which purchased a Une of road, under â judicial 
decree ordering a sale of the road and Its franchise to satisfy a judg- 
ment, and took and retained possession claiming title as against a mort- 
gage executed subséquent to the judgment, which It refused to recognize 
or pay, held adversely to the mortgagees, and, under the statute of Wis- 
consin (Rev. St. 1898, § 4211), a suit by the mortgagees to enforce a 
lien upon the property was barred in 10 years. 
8. Equity— Laohes—Dblay in Enforcino Railroad Moktgagb. 

Défendant railroad company purchased a line of road in 1867 under a 
decree orderlng it sold to satisfy a judgment which was rendered in 
1857. Défendant tool£ possession, and thereafter retained and operated 
the road, Incorporatlng it In its System, making large improvements, and 
paying ofC prior incumbrances to the amount of $3,000,000. Subséquent 
to the judgment under which the sale was made, the road had been sold 
under a mortgage of later date, and the purehasing company had Issued 
bonds secured by a mortgage thereon. In 1868 a suit was brought by 
the trustée in such mortgage against défendant to enforce the mortgage, 
but was dlsmissed in 1872 wlthout trial. In 1898 complainants, claiming 
to be the owners of most of the bonds secured, brought the présent suit 
to enforce the mortgage against the road. I^efendant had never recog- 
nized the validity of such mortgage as against its own title, and no part 
of the bonds, either principal or interest, had ever been paid. Held, that 
there had been such gross lâches on the part of the trustée and bond- 
holders as to debar them from the right to maintain the suit. 

In Equity. Suit to foreclose railroad mortgage. 

The brief of défendants' counsel contains a statement of the principal facts 
of this case, so succinctly stated that I hâve copied it mainly into this opin- 
ion, having verilied it in ail things by the testimony and record, which are 
quite voluminous. In the year 1857, the La Crosse & Milwaukee Railroad 
Company, a corporation of Wisconsin, was the owner of a railroad and Its 
franchises extending from Milwaukee to La Crosse by way of Beaver Dam 
and Horicon, subject to certain mortgage and judgment liens. The railroad 
was treated by the company as consisting of two divisions,— one called the 
Eastern Division, extending from Milwaukee to Portage, a distance of 0.5 
miles, and the other called the Western Division, extending from La Crosse 
to Portage City, a distance of 105 miles. Stated in the order of priority, the 
mortgage liens were as follows: The Eastern Division: (1) The Palmer 
mortgage, to secure an issue of bonds to the amount of $950,000 and interest; 
(2) the City of Milwaukee mortgages, to secure an issue of bonds to the 
amount of $314,000 and interest; (3) the Bronson and Soutter mortgage, to 
secure an Issue of bonds to the amount of $1,000,000 and interest. The 
Western Division: (1) The Bronson, Soutter, and Knapp mortgage, known 
as the "Land Grant Mortgage," to secure an issue of bonds to the amount 

T 2. See Adverse Possession, vol. 1, Cent. Dig. § 444. 
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of $4,000,000 and Interest; (2) the Helfensteln œortgage, to secure an Issue 
of bonds to the amount of $200,000 and Interest. 

Stated In the order of priority, the Judgments which had been rendered 
against that company, and whlch werê liens on both the Eastern and West- 
ern Divisions of the rallroad, were as, follows: (1) The Chamberlain judg- 
ment, recovered In the circuit court of the United States for the district 
of Wlsconsln, on the 2d day of October, 1857, for $629,089.72; (2) the Cleve- 
land Judgment, recovered in the clrenlt court of the United States for the 
district of Wlsconsln, on the 7th day of October, 1857, for $111,727.31. 

The circuit court of the United States for the district of Wlsconsin, on 
the 7th day of January, 1867, In a suit brought to enforce the lien of the 
Cleveland Judgment, adjudged and decreed that judgment to be a lien upon 
the rallroad, property, and franchises of the La Crosse & Mllwaukee Kail- 
road Company as and from the date of Its rendltion; and, on appeal to the 
suprême court of the United States, that court, in March, 1868, afflrmed the 
decree. Eallroad Co. v. James, 6 ;Wall. 750, 18 L. Ed. 854. See, also, How- 
ard V. Rallroad Co., 101 U. S. 837, 25 L. Ed. 1081, and Barnes v. Hailroad Oc, 
122 U, S. 1, 7 Sup. Ot 1043, 30 h. Ed. 1128. 

On the Ist day of June, 1858, the La Crosse & Mllwaukee Rallroad Com- 
pany placed another mortgage upon its entlre rallroad, property, and fran- 
chises, to secure the payment of $2,000,000 of bonds, known as the "Barnes 
Mortgage." Default was made in the flrst Installment of Interest which 
became due on thèse bonds, whereupon a statutory foreclosure of the mort- 
gage by advertlsement was had, and on the 21st day of May, 1859, the prop- 
erty çovered by the mortgage was purchâsed by Barnes, as trustée. Two 
days aftérwards Barnes unlted wlth certain persons representlng themselves 
to be the owners of certai,n of the bonds, and organlzed the Mllwaukee & 
Minnesota Rallroad Company, whereupon Barnes transferred his purehase 
to that company. On the 24th day of October, 1864, the last-named company 
exeeuted a mortgage to James H. Fonda and G. Hilton Scribner, as trustées, 
to secure an Issue of bonds to the amount of $600,000, which, by their terms, 
becàme due July 1, 1884. It is this mortgage which Is nQvr In suit It in- 
cluded only the 95 miles of rallroad from Mllwaukee to Portage, formerly 
the Eastern Division of the La Crosse & Mllwaukee Rallroad Company. 

The La Crosse & Milwaùkee Rallroad Company was not in possession of 
its rallrbittd at the tlme the Barnes niortgage was given, nor at any tlme sub- 
séquent thereto, but such rallroad was in the possession of ànd operated by 
receivers under liens prier to the Barnes mortgage. The Western Division, 
coverlng the rallroad from Portage City to La Crosse, was sold in April, 
1863, under the foreclosure of the land grant mortgage, to purchasers who 
organlzed the Mllwaukee & St. Paul Railway Company, now the Chicago, 
Mllwaukee & St. Paul Eallway Company; whlle the Eastern Division, em- 
braclng the rallroad from Mllwaukee to Portage City, was turned over to 
the Mllwaukee & Minnesota Rallroad Company on the 20th day of January, 
1866, in pursuance of an order made by the circuit court of the United 
States for the district of Wlsconsln in a suit to foreclose the Bronson and 
Soutter mortgage, which order provlded that upon that company paying 
Into court the interest due on the bonds issued under that mortgage, amount- 
Ing to $462,057.80, it Would be let into possession of the rallroad from Mll- 
waukee to Portage. 

On the 18th day of Aprll, 1866, Frederick P. James, who by mesne assign- 
ments had become the owner of the Cleveland judgment, filed a bill of com- 
plalnt In the circuit court of the Unlted States for the district of Wisconsin, 
against the Mllwaukee & Minnesota Rallroad Company, to enforce the lien 
of that judgment, whlch blll prayed, among other things, that the Eastern 
Division of the La Crosse & Mllwaukee Rallroad Company, being the rall- 
road from Mllwaukee to Portage, might be decreed to be sold under the 
order and direction of the court, subject to the aforesaid Palmer, the city of 
Mllwaukee, the Bronson and Soutter mortgages and the Chamberlain judg- 
ment. The Mllwaukee & MlnnèBota Company appeared and flled its answer 
to the bill, and in due course of procédure a decree was entered on the 7th 
day of January, 1867, adjudging that there was then due on said Cleve- 
land judgment the sum of $98,801.51, and that said judgment was a lien, 
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charge, and incumbranee, as ot the date of October 7, 1857, upon ail the 
right, title, and interest which the La Crosse & Milwaukee Rallroad Com- 
pany had of, in, and to the rallroad from Milwaukee to Portage City, to- 
getUer with its rolling stock, franchises, and appartenances; that ail and 
singular the rallroad formerly known as the La Crosse & Milwaukee Eall- 
road, from Milwaukee to Portage, its dépôts, station houses, and buildings, 
together with ail its rolling stock, franchises, and appurtenanees then In the 
possession of, or claimed by, the Milwaukee & Minnesota Eailroad Company, 
be sold at public auction by the marshal of the district, unless prier to such 
sale said last-named company pay to the complainant or to said marshal the 
amount adjudged to be due on said judgment, with interest and costs; that the 
sale be made at the post office in the city of Milwaukee on the 2d day of March 
next ensuing, at 2 o'clock in the afternoon; that the marshal give public 
notice of the time and place of such sale, by publishing the same four weeks 
in some daily newspaper published in the city of Milwaukee; that the sale 
be made subject to the aforesaid mortgages and judgment liens; that the 
marshal, upon the confirmation of said sale by the court, exécute and de- 
liver a deed to the purchaser; that the Milwaukee & Minnesota Rallroad 
Company, and ail persons claimlng or to clalm from or under It, be forever 
barred and foreclosed of and from aU equlty of rédemption, and claim of, in, 
and to the rallroad, rolling stock, franchises, and appurtenanees aforesaid; 
that the purchaser at such sale be let into possession thereof, and that said 
défendant company deliver possession thereof to such purchaser, on produc- 
tion of the marshal's deed for such property, and a certified copy of the order 
confirming the report of sale. 

In pursuance of the aforesaid decree, a sale of the rallroad property and 
franchises from Milwaukee to Portage was had on the 2d day of March, 
1867, and said property was sold to the Milwaukee & St Paul Railway 
Company for $100,920.94, it being the highest and best bidder. The sale was 
conflrmed, and on the 5th day of the same March the marshal's deed was 
delivered to the purchasing company; whereupon It entered into possession 
of said rallroad property and franchises, claimlng to be the owner thereof 
under said decree, sale, and deed, subject to the aforesaid Palmer, city of 
Milwaukee, Bronson, and Soutter mortgages and the Chamberlain judgment, 
and has ever since continued in possession thereof, which possession, it Is 
claimed, has been actual, open, notorious, and adverse, without In any man- 
ner accounting to the trustées or bondholders under the Fonda and Scribner 
mortgage, or In any way recognizing said mortgage, or the debt secured 
thereby, as a valid or existing lien upon said rallroad property or franchises; 
nor has It durlng such time In any form or manner recognized the trustées 
named In said mortgage, or those holding the bonds secured thereby, as 
having any Interest In said rallroad property or franchises. 

On the 2d day of March, 1867, the complainants Albert 0. Gunnison and 
Aaron S. Brlght, clalming to be stockholders in the Minnesota Company, 
flled a sworn pétition in the circuit court of the United States for the dis- 
trict of Wisconsin, in the James suit, praying, among other things, that an 
appeal be allowed from the decree In that suit to the suprême court of the 
United States, and that they be allowed to use the name of the Milwaukee 
«& Minnesota Eailroad Company In taking such appeal. The court granted 
their pétition; whereupon an appeal was taken by said Gunnison and Brlght, 
in the name of the Milwaukee & Minnesota Eailroad Company, from said de- 
cree to the suprême court of the United States. This appeal came on for 
argument before the suprême court, and on the 16th day of March, 1868, 
that court rendered Its décision, affirming said decree. Rallroad Co. \. 
James, 6 Wall. 750, 18 L. Ed. 854. 

On the 31st day of January, 1868, G. Hilton Scribner, as survîvlng trustée 
under the mortgage given by the Milwaukee & Minnesota Rallroad Com- 
pany to Fonda and Scribner, as trustées (the mortgage now in suit), flled hls 
bill of complaint in the circuit court of the United States for the Eastern 
district of Wisconsin, making the Milwaukee & St. Paul Railway Company 
and the Milwaukee & Minnesota Eailroad Company the parties défendant 
thereto. Subpœnaes were duly served and jurisdiction acquired of each de- 
fendant The bill, af ter setting f orth the organization and powers of the 
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La Grosse & Mllwankee Eallroad Company, the exécution of ttie land grant 
and Bames niortgages, thelr foreclOsure, the organizatlon of the Mllwaukee 
& St. Paul Rallway Company and the Mllwaukee & Minnesota Railroad Com- 
pany, the exécution of the Fonda and Scribner mortgage by the last-named 
Company, and the issuance of the bonds thereunder, proceeds to state: (1) 
That on the 7th day of Octobfer, 1857, Oleveland i-ecovered a judgment 
against the La Crosse & Mllwauke© Railroad Company, as hereinbefore 
stated; that Frederick P. Jamesi as the assignée and owner of sald Judg- 
ment, on the 18th day of Aprll, 1866, flled hls bill of complalnt In the circuit 
court of the United States for the district of Wisconsin, against tlie Mil- 
waukee & Minnesota Railroad Company, sole défendant, praying that it be 
decreed by the court that the ralhroad of the Eastern Division of said La 
Crosse Company, wlth its roUlng stock and franchises, be sold to pay that 
judgment; that afterwards, at the Januàry, 1867, term of sald court, a decree 
was rendered upon said blU adjudging sald judgment to be a lien and in- 
eumbrance upoh sald Eastern Blvlsion, Its station houses, buildings, rolling 
stock, and franchises, ' as of the date of October 7, 1857, and ordering the 
sale of sald railroad property and franchises to pay the amount adjudged 
to be due on sald Judgment; that In pursuance of sald decree sald railroad 
propefty and franchises were sold by the marshal on the 2d day of Mareh, 
1867, to the Mllwaukee & St. Paul Rallway Company, for the sum of 
$100,920.94; that on the 5th day Of the same March the sale was con- 
flrmed by the court, and on the foUoWlng day the purchasing company went 
into possession of the property so purchased, and had ever since remained In 
possession thereof. (2) That the Cleveland judgment, upon whicli said de- 
cree was rendered, was not then, and never had been, a charge or incum- 
brance upon the Eastern Division of the La Crosse & Milwaukee Railroad 
Company, and that that division could not lawfully be subjected to the 
payment of said judgment, and that the decree upon 'said judgment was of 
no force or effect as against the complalnant, or the bondholders whom he 
represented, for the reason that they were not parties to said James suit, 
and that the rlght to contest sald Judgment, and to redefem said railroad 
property and franchises from any and ail exlsting Incumbrances thereon, re- 
mained unaffected by the decree and sale under said judgment. (3) That 
the Mllwaukee & St. Paul Rallway Company had been in the exclusive pos- 
session and control of sald Eastern DlVlslon for 10 months then last past; 
had recelved ail the eamings and Income thereof ; that, while the complaln- 
ant had no means of knowlng the exact amount of the net earnings, yet, 
jQdglng from the amount of business done durlng that 10 months, he be- 
iteved that such earnings had exeeeded $250,000; that said last-named com- 
pany had not used or applled any part of said net earnings to the payment 
of the Interest due on the bonds issued under the Palmer; City of Mil- 
waukee, and Bronson and Soutter mortgages, but was convérting said earn- 
ings to Its own use; that It did not intehd to apply said earnings towards the 
payment of said Interest, or to pay sald Interest, but, on the contrary, It was 
the avowed and well-knovm purpose and Intent of said company to suffer 
sald Interest to remaln unpàld untU successive defaults should so increase 
the amount due and unpaid as to rcnder It Impossible for the complalnant 
or any person clalming under the Mllwaukee & Minnesota Railroad Company, 
or any credîtors thereof, to redeem sald railroad or to Save It from forfelture, 
— au of whlch conduct on the part of sald company was a fraud upon the 
complalnant, and wholly destructive of the rlghts and Interests of the bond- 
holders ùndèt- hls trust deed. (4) That the complainant was advised and be- 
lieved, and therefore Insisted, that the Cleveland judgment, under which the 
Milwaukee & St. Paul Rallway Company claimed to be a purchaser and 
owner of said Eastern Division, was not a lien upon said railroad, ond could 
not lavrt'ully be enforced against the Mllwaukee & Minnesota Railroad Com- 
pany; yet he Insisted that, If sald Judgment should be adjudged a valid lien 
and Incumbrance, the same had bèén fUlly pald and satisfled ont of the net 
earnings whlch the Milwaukee & St. Paul Rallway Company had received 
slnce It went into possession of said railroad; and if it should appear upon an 
accDuntlng that the net eamings ot sald Eastern Division had been insuf- 
flclent to pay the amount of the Cleveland judgment, with interest thereon. 
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the complainant was entitled to redeem said road by the payment to the 
Milwaukee & St. Paul Railway Company of the deficiency, and to hâve the 
possession of said road and property forthwith delivered to him npon paying 
such deficiency. 

The blll prayed for relief, as foUows: (1) That the Milwaukee & St. Paul 
Railway Company be enjoined from selling, mortgaging, or Incumbraneing 
said Eastern Division, and the roUing stock and property belonging thereto; 
that an aceount be stated concerning the net earnings of said Eastern Divi- 
sion from the time that company took possession thereof under the mar- 
shal's sale, and of the amount paid that company, on the purchase of said 
Eastern Division with interest thereon; and that the amount of said net 
earnings be paid to a receiver, to be appointed, and applied to the payment 
of the interest accrued on the bonds secured by mortgages on said Eastern 
Division; or (2) that, in case it should be held that the Clevelund judgment 
was a valid lien and incumbrance upon the Eastern Division superiôr to the 
lien of the complainant's trust deed, It be adjudged that the Milwaukee & 
St. Paul Railway Company pay to such receiver the surplus of such net 
earnings which shall remain after full payment and satisfaction of the fuU 
amount of the Cleveland judgment, with interest and costs; and in case the 
amount of such net earnings should be found on accounting to be insuffl- 
cient to pay in full the Cleveland judgment, with interest and costs, that the 
amount of such deficiency be ascertained, and, upon payment thereof by the 
complainant to the Milwaukee & St. Paul Railway Company, the possession, 
use, and control of the Eastern Division, with ail the property, rights, and 
franchises, be forthwith delivered to the complainant as trustée for the 
bondholders under his mortgage. 

After the flling of said bill, and the service of the subpœnaes upon the de- 
fendants therein, on motion of complainant's solicitor an order was made by 
the court on the 2d day of March, 1868, that the défendants plead, answer, 
or demur to the bill on or before the flrst Monday of April, 1868, or the same 
would be taken as confessed against them. No further proceedings seem 
to hâve been taken In that suit until February 26, 1872, nearly four years 
after, on which day, on motion of complainant's counsel, it was ordered by 
the court that the bill be dismissed, and thereupon it was dismissed. 

No further action on the part of the trustées under the Fonda and Scrib- 
ner mortgage, or of the holders of the bonds pretended to hâve been secured 
thereby, was taken until May, 1893, about 21 years after the dismissal of 
the Scrlbner bill, at which time Richard Carmen Combes, under an arrange- 
ment with the aforesaid Albert O. Gunnison and Aaron S. Brlght, who 
claimed to own and control $336,000 of the bonds issued under said mort- 
gage, attempted to bring an action at law against the Milwaukee & Minne- 
sota Railroad Company in the circuit court of Milwaukee county, Wis., on 
•1332,000 of said bonds. Jurisdiction was attempted to be acqulred by pro- 
curing an order for the publication of the summons under the state practice. 
Such an order was made by the court. Thereupon D. W. Keyes, upon the 
ground that he was a stoclvholder of the Milwaukee & Minnesota Railway 
Company, if it existed as a corporation, moved to set aside the order for the 
service of the summons. The motion was denied, and from the order deny- 
ing the motion an appeal was taken to the suprême court of the state, and 
that court held that the Milwaukee & Minnesota Railroad Company had, 
long prier to the time of the commencement of tlie action, voluntarily surren- 
dered ail of its corporate franchises, that the same had been accepted by 
the state, and therefore no action could be brought against it. 

No further action was taken respecting the Fonda and Scribner mortgage, 
or the bonds issued thereunder, until the 30th day of March, 1897, 25 years 
after the Scribiier bill was dismissed, on which day the présent suit was 
brought by the filing of a bill of complaint in this court, making Albert C. 
Gunnison and George A. Bright, as administrator of Aaron S. Bright, de- 
ceased, and Howard J. Forker, as trustée, complainants, and the Chicago, 
Milwaukee & St. Paul Railway Company and G. Hilton Scribner, as trustée, 
défendants. 

The bill of complaint in the présent suit sets forth: (1) The exécution Of 
the Fonda and Scribner mortgage, the recording of the same in the office of 



634 117 FEDERAL REPORTER. 

the secretary of stat© of Wlsconsin, the Issuance o£ the bonds thereunder, 
and, that at the tlme of the exécution of said mortgage the Milwaukee & 
Minnesota Rallroad Company was selsèd and possessed cf ail and singular 
the raUroad property and franchises descrlbed in the mortgage, subject to 
the liens mentloned therein, and to the lien of the Cleveland judgment. (2) 
That on the 7th day of October, 1857, Cleveland recoTered a judgment against 
the La Crosse & Milwaukee Rallroad Company in the circuit court of the 
United Stïltes for the district of WisGonsin, for the sum of $111,727; that 
such judgment was a lien upon the rallroad mentioned in tlie aforesald mort- 
gage from Milwaukee to Portage Glty; that James became the owner of 
said judgment, and on the ISth of Aprll, 1866, filed a bill in the circuit court 
of the United States for the district of Wlsconsin against the Milwaukee & 
Minnesota RaUroad Company without making the trustées under the mort- 
gage, or any of the holders of the bonds Issued thereunder, parties défendant, 
for the purpose of establishing said Judgment as a lien upon said rallroad 
property and franchises, and obtalnlng a decree for the sale thereof to satisfy 
said lien; that such proeeedings weire had that on the llth day of January, 
1867, a decree was therein made adjudging that there was then due upon 
said Cleveland judgment $98,801i51:; that the same was a lien upon ail the 
interest of the La Crosse & Milwaukee Rallroad Company in its rallroad, 
rolling stock, franchises, and appurtenances, from Milwaukee to Portage, as 
of the date of October 7, 1857; that said property should be sold by the 
marshal to satisfy said lien, and that the Milwaukee & Minnesota Kailroad 
Company, and ail persons claiming or to claim under them, should be barred 
and foreclosed of and from ail equlty of rédemption and claim to said prop- 
erty, unless the amount of said judgment, interest, and costs should be paid 
before the day of sale; that on the 2d day of March, 1867, the marshal sold 
said rallroad property and franchises to the Milwaukee & St. Paul Railway 
Company for the amount due on said Judgment, interest and costs; that said 
sale was conflrmed by the court; that the marshal thereupon made and 
dellvered his deed to that company, whereupon it went Into possession of 
said property, and has cOntlniied In possession thereof under said decree, 
sale, and deed. (3) That said Cleveland judgment was not a lien upon the 
franchises of the La Crosse & Milwaukee Raih-oad Company, and in no man- 
aer affected the same, notwithstanding that the decree entered on the Cleve- 
land judgment adjudged it to bé a lien upon such franchises; that such 
franchises were not sold by the marshal tinder said decree, nor conveyed by 
his deed to the Milwaukee & St. Pâ.ul Railway Company, nor has it ever 
enjoyed, held, or operated said roâd by vh:tue of said franchises, or any part 
thereof, or, if said franchises were sold and convej'ed to that company, they 
were sold and conveyed subject in ail respects to the prier lien on them 
of the Fonda and Scrlbner mortgage; that the sale of said franchises under 
said GSeveland judgment to the Milwaukee & St. Paul Railway Company 
did not and could not afifect the prlorlty of the lien of said Fonda and Scrib- 
ner mortgage on said franchises, and that. said mortgage has continued to 
be and still is a lien on such franchises in the hands and in the possession 
of the Milwaukee & St. Paul Railway Company (now Chicago, Milwaukee 
& St. Paul Railway Company), and that a sale of said franchises separate 
and apart from the rallroad and flxtures covered by said mortgage would 
prove an inadéquate remedy, and be wholly insufficient to satisfy the debt 
secured thereby. (4) That the reasons why the Milwaukee & Minnesota 
Rallroad Company is not joined as a party défendant to the bill are that, 
for more than 29 years prier to the flling of the bill, that company has not 
owned or possessed any property in the state of AVisconsin or elsewnere, or 
been engaged in any business whatever, nor has there during that time been 
held any meeting of the shareholders. directors, or ofiBcers, nor has that 
company, or any offlcer thereof, had any office or place of business of the 
company, either in the city of Milwaukee or elsewhere, and at the time of 
the sale of the rallroad property and franchises, and at the time of the 
marshal'e sale to the Milwaukee & St. Paul Railway Company, the Minne- 
sota Company was, and up to the time of its dissolution continued to be, 
very largely indebted, having no property of any kind with which to pay its 
debts, utterly without crédit, means, offlcers, and corporate funetions, and 
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absolutely dîsorganized and însolvent; that long before the flling of the bill 
said Company had voluntarily surrendered to the state of Wlsconsin ail its 
corporate franchises, and such surrender had been accepted by the state, 
and Buch surrender and aeceptance had been adjudged by the suprême court 
of the state of Wlsconsin in the aforesaid Combes suit, reported in 89 Wis. 
297, 62 N. W. 89, 27 L. R. A. 369, 46 Am. St. Eep. 839. (5) That the com- 
plainants Albert 0. Gunnlson, and George A. Bright, as administrator of 
Aaron S. Bright, deceased, are the lawful owners and holders of 500 of said 
600 bonds secured by said B'onda and Scribner mortgage; that the same are 
due and unpaid, together with ail interest accruing thereon from the time 
of the issue, negotlation, and delivery of said bonds, and that no part of the 
principal or interest of said bonds has ever been pald; that said bonds were 
not presented for payment for the reason that the Minnesota Company was 
at the time dîsorganized, and had not then any office or place of business 
in the city of MUwaukee or elsewhere, and that there was no offlcer or per- 
son representing said company to whom said bonds could hâve been pre- 
sented for payment. 

The relief prayed for in the bill is as follows: (1) That the amount due 
and unpaid upon the bonds secured by the mortgage, principal and interest, 
may be found, adjudged, and decreed. (2) That said mortgage may be de- 
creed a lien on the roadbed and fixtures, as well as on the franchises, of 
the railroad in the possession of the Chicago, MUwaukee & St. Paul Kallway 
Company. (3) That said mortgage may be foreclosed, and the order of Its 
prlorlty as a lien upon said roadbed decreed and established, and that it be 
determlned what liens, if any, are entitled to a prlorlty or precedeuce over 
It. (4) That It may be decreed that the Chicago, MUwaukee & St. Paul 
Railway Company obtained its right, title, and Interest in and to said rail- 
road property and franchises, subject to said mortgage, as an actual subsist- 
ing lien thereon, and that the equity of rédemption of the MUwaukee & 
Minnesota Company in said premlses, existing upon the making and delivery 
of said mortgage, became and was vested lu the Chicago, MUwaukee & St. 
Paul Eailway Company under said decree, sale, and marshal's deed in the 
James suit, and that the complainants hâve the same right to hâve the said 
mortgage foreclosed as if said decree, sale, and deed had not been made, 
and as If the MUwaukee & Minnesota Eallroad Company was still an exist- 
ing corporation. (5) That it may be decreed that said railroad and its ap- 
purtenances be sold in order to pay the amount found to be due upon said 
bonds, and that the usual deed be made upon such sale and the confirmation 
thereof. (6) That ail conditions which the court shall deem necessary to 
complainants' right to relief be Imposed upon them. 

The amended and substituted answer of the défendant company Is as fol- 
lows: (1) That whether the MUwaukee & Minnesota Railroad Company ever 
made, executed, or delivered the Fonda and Scribner mortgage, or issued Its 
bonds for the amount of $600,000, or any other amount, or caused said bonds, 
or any of them, to be negotlated or sold, or received the proceeds thereof, 
or whether the complainants, Gunnlson and Bright, are the owners of 500 
or any other number of said pretended bonds, the défendant company has no 
information save from said bill, and therefore dénies the same, and calls 
for proof thereof. (2) It admlts the recovery of the Cleveland judgment, 
and that it was a lien upon the railroad mentloned In the bill; that by mesne 
assignments, James became the owner thereof; that James brought suit 
thereon agalnst the MUwaukee & Minnesota Railroad Company as sole de- 
fendant, to enforce the lien thereof; that a decree was entered In said suit 
resulting In a sale of said railroad property and franchises to the MUwaukee 
& St. Paul RaUway Company; that said sale was conflrmed; that said com- 
pany went Into possession of said railroad property, and the franchises under 
said decree, sale, and deed, and since then has contlnued in possession there- 
of; and that long prior to the brlnglng of this suit, to wit. In 1872, the MU- 
waukee & Minnesota Railroad Company voluntarily surrendered to the state 
of "Wlsconsin ail of Its corporate franchises, and that such surrender was 
In that year accepted by the state, as adjudged by the suprême court of the 
state of Wlsconsin In the aforesaid Combes suit. (3) It dénies that the 
Cleveland judgment was not a lien upon the franchises of the La Crosse & 
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Mlîwaukèe Kaîlroad Company, and allèges that It wfls a lien upon the 
franchlsies Of that company to malùtain and operate the rallroad of that Com- 
pany, and that the deeree In the James suit so adjudged the saine, and that 
the rallroad, franchises, and property were sold by the marshal, and con- 
veyed by hls deed in the James suit, and It dénies that such franchises were 
in any way sold or conveyed subje'ct In any respect to the Fonda and Scrib- 
ner mortgage. (4) The answer aiso Set up certain statutes of limitation. (5) 
It avers that it is true, as stated In the bill of complalnt, that neither of 
the trustées under the Fonda and Scribner mortgage were made parties de- 
fendant to the James suit brought to enforce the Cleveland judgment, but 
that on January SI, 1868, 6. Hilton Serlbner, as sole survivlng trustée under 
sald mortgage, flled hls bill of complalnt. In the same court in which the 
James suit was brought and proseeuted to final deeree, against the Mil- 
waulîee and St. Paul Eallway Comîpâny and the Milwauliee & Minnesota 
Rallroad Company; that jurlsdletion of both défendants was acquired, and 
that under the allégations and prayer of said bill every question which could 
hâve been lltigated or determlned, and every right which could hâve been 
saved or proteeted, in sald James suit, if the trustées had been parties there- 
to, could hâve been lltigated, determlned^ saved, and proteeted In said suit 
brought by sald Scribner, and that, said Scribner having voluntariiy aban- 
doned said suit and caused the same to be dismissed, the complainants are 
now estopped from clalmlng that they hâve not had their day in court in the 
James suit as fuUy as if they had been made parties défendant therein, or 
from having or clalmlng any of the relief prayed for in the bill of complalnt 
hereln. (6) It sets forth the recovery of the Cleveland judgment; the suit 
of James to enforce the same; the deeree, sale, and deed therein; the posses- 
sion of the railroad property and franchises by the défendant Chicago, Mil- 
waukee & St. Paul Railway Company thereunder, ail wlth the full knowl- 
edge of the trustées under the Fonda and Scribner mortgage, and of said 
Albert O. Gunnison and Aaron S. Brlght; and avers that the title of tlie 
Chicago, Milwaukee & St. Paul Railway Company to said railroad property 
and franchises became effective as of the 7th day of Oetober, 1857, and is 
full, perfect, and complète, and is exclusive of any right, title, claim, or in- 
terest under or by virtue of the mortgage or trust deed set out In the bill of 
complalnt. (7) It avers that, by means of the deed resulting from the James 
suit, the défendant railway company acquired the légal title to the railroad 
and franchises in question, and went Into possession thereof under said deed, 
and that at the tlme of such possession the same were incumbered by mort- 
gages as follows, to wlt: First. The Palmer mortgage to secure an issue of 
bonds to the amount of $950,000 and Interest, which bonds by their terms 
became due on the SOth day of June, 1874; that at the time of such posses- 
sion there were still unpald and outstanding $875,000 of such bonds, which 
were pald by the défendant company durlng the years 1876 and 1877, the 
last payment having been made on the 25th day of Aprll, 1877. Second. 
The dty of Milwaukee mortgages to secure an issue of bonds to the amount 
of $314,000 and interest; that $200,000 of said bonds, by their terms, became 
due and payable September 1, 1873, and the remaining $114,000 became due 
and payable on the Ist day of September, 1874; that after défendant railway 
cOinpàny took possession of sald rallïoad as aforesaid, and on the Seth day 
of July, 1876, it pald the full amount of sald bonds, to wlt, $314,000 and in- 
terest. Third. The Bronson and Soutter mortgage to secure an Issue of 
bonds to the amount of $1,000,000 and Interest, which bonds by their terms 
became due and payable September 1, 1870; that the full amount of said 
bonds were iissued, and after said défendant railway company took posses- 
sion of sald rallroad as aforesaid; and on the 3d of June, 1879, it paid the 
fuil amount of said bonds and interest. That the above mentloned mort- 
gages hâve never been satisfled of record, and now stand open upon the 
records unsatisfled, and no instrument for the release of any of them ha s 
everbeen made or executed; that when the défendant railway company 
paid the said bonds, as aforesaid, it was in the possession and use of the 
rallroad property and franchises in question, and has ever slnce continued 
Ih the use and possession thereof; that It paid said bonds In the belief that 
it had acquired the légal title to the property and franchises in question, 
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and for the purpose of protecting and upholding its title and possession, and 
with tbe intention of keeping said mortgages alive, and not merging them 
wlts its title, and of becomlng subrogated to tlie rights of the mortgagees in 
each of said mortgages; that the trustées in the mortgage in suit hâve not, 
nor has either of them, nor hâve the bondholders of the said mortgage, or 
any of them, redeemed any of said mortgages; that the complalnants never 
had any rigiit under their said mortgage that dld not Involve rédemption of 
ôr from the aforesaid mortgages as an essential élément; that such right of 
rédemption accrued to said trustées and became complète in them more than 
10 years before the bill of complaint herein was filed, and that the benefit 
of sections 4206, 4219, and subdivision 4 of section 4221, of chapter 177 of 
the Revised Statutes of Wlsconsin for the year 18T8, is claimed and pleaded 
in bar of the maintenance of thls suit. (8) It avers that after the decree 
had been entered in the James suit, and on the 2d day of March, 1807, Al- 
bert C. Gunnlson and Aaron S. Brlght flled their sworn pétition In the court 
in whlch said James decree was entered, setting forth, among other things, 
that they were the owners of over 7,000 shares of the capital stock of the 
Minnesota Company, and praying, among other things, for leave to appeal 
from that decree to the suprême court of the United States In the name of 
the Minnesota Company; that their pétition was allowed, whereupon they 
toob and prosecuted an appeal from said decree to the suprême court of the 
TJnited States, and assigned the foUowing errors, for whlch they asked a 
reversai of said decree, to wit: First. Because it (the decree) déclares and 
decrees that the Cleveland judgment was a lien upon the franchises of the 
La Crosse & Milwaukee Eailroad Company as of the date of the docketlng of 
the judgment, October 7, 18.57. Second. That the judgment of Cleveland 
against the La Crosse & Milwaukee Railroad Company never was a lien 
upon the property descrlbed In the decree. That said appeal was argued by 
counsel In their behalf, before said suprême court, and on the 16th day of 
March, 1868, that court rendered Its judgment therein afflrming said decree 
in ail things; wherefore said défendant rallway company says that the com- 
plalnants herein, Albert C. Gunnlson and George A. Brlght, tUe admlnlstrator 
of the estate of Aaron S. Bright, deceased, are bound by the decree In said 
James suit, and are estopped from clalming or asserting, as against the de- 
fendant rallway company, that the Cleveland judgment was not a lien upon 
the railroad and franchises of the La Crosse Company. (9) It avers that by 
lapse of tlme and lâches on the part of the trustées and of said Gunnlson 
and Brlght the complalnants hâve no standing in a court of equity, and no 
right to the relief prayed for in the bill as against the défendant Chicago, 
Milwaukee & St. Paul Rallway Company, and that they are estopped and 
precluded from malntaining thls suit, setting forth the facts In détail upon 
whlch the clalm of lâches Is founded. (10) Further answering, it avers that 
It went Into possession of the railroad property in question on the 6th day 
of March, 1867, under clalm of title, exclusive of any other right, founding 
such claim upon a wrltten instrument, to wlt, the marshal's deed aforesaid, 
and has been in continuous occupation and possession of the property In 
cluded in said marshal's deed under such clalm for 30 years and upwards, 
prier to the commencement of thls suit; that said premises hâve during saiu 
30 years and upwards, and still are, held adversely to the complalnants and 
ail the world; that said occupation and possession bave been open, noterions, 
exclusive, and adverse as aforesaid, and that such possession constitutes, un- 
der the statutes of the state of Wlsconsin, a bar to thls suit, and it insists 
upon the benefit of such statutes In that Ijehalf, as a limitation and bar to 
thls suit, with Uke effect as if the same had been set up by way of plea. 
A llke clalm is made by vlrtue of llke possession of said railroad and prop- 
erty by the défendant company under a claim founded upon a judgment of 
a compétent court, to wit, upon the judgment of the circuit court of the 
United States for the district of Wlsconsin, and it Is averred that such pos- 
session, under si-ch clalm under the statutes of the state of Wlsconsin, con- 
stitutes a bar to thls suit. 

After repUcatlon to the answer was filed, the parties proceeded to put in 
their proofs, whlch are qulte volumlnous. 
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Spooner, Sanborn & Spooner (John C. Spooner, William F. Vilas, 
and Burr W. Jones, of counsel), for complainants. 

BuTfon Hanson and C. H. Van Alstine (George R. Peck, of coun- 
sel), for défendant, Chicago, M. & St. P. Ry. Co. 

Upon this statement of the Case, BUNN, District Judge, delivered 
the opinion of the court. 

This case was first before the court on demurrer to the bill some 
four years ago. Several days were consumed in the argument, upon 
which the demurrer was overruled, and the défendant required to 
answer. Now it is hère upon the merits. Most of the witnesses 
vvho might know about the transactions of 40 years ago are dead. 
Several of those who hâve given their testimony hâve died since 
the suit was commenced. Much time has been consumed in the 
oral argument, — I believe some two weeks, — and elaborate briefs 
hâve been filed. I hâve given the case a careful and extended con- 
sidération, and the conclusion I hâve reached is that there is not 
much equity in the complainants' case. I think complainants' coun- 
sel hâve felt the difficulty ail the way through of meeting the objec- 
tions founded upon the gréât lapse of time since the bonds were is- 
sued and since suit might hâve been brought to enforce relief, with 
défendants ail the time in possession claiming title. There is one 
considération, and but one, that makes in favor of the complainants' 
case. Thé $600,000 of bonds were issued by the Minnesota Company 
in 1864, and not a dollar of principal or interest has ever been paid. 
That Company was of short life, and went out of existence soon after 
the bonds were issued, so that there was no légal responsibility any- 
where for the payment of the bonds. But this fact of itself should 
hâve put the boiidholders and their trustées on their guard to pursue 
with ail the more vigilance any remedy in equity they might hâve 
against the property. They knew that the property was in the hands 
of the Milwaukee Company under claim of title by virtue of the sale 
under the Cleveland-James judgment, as against the mortgage in 
suit. They knew that the Miliwaukee Company was making large 
improvements on the property, and incorporating the road into their 
gênerai System, and that it was paying ofï large mortgages that con- 
stituted prior liens upon the road. Up to December, 1867, when the 
appeal in the James suit was decided by the suprême court (see 6 
Wall. 752, 18 L. Ed. 885) adversely to their claim, it may be con- 
ceded that they did ail that could be done to enforce their claim. 
But from December, 1867, the lîght was practically relinquished, al- 
thoygh the suit brought in the United States circuit court for Wis- 
consin was permitted to remain on the docket of the court for some 
four years, until 1872, but counsel for the Milwaukee Company was 
informed that he nèed not ansvv^er the bill unless notified to do so. 
Frorii the time that suit in 1872 was dismissed nothing has been done 
by way of asserting any équitable claim under the mortgage. This 
is certainly a long time to wait, and if the équitable doctrine of lâches 
has any application to this case there is no lack in the one élément 
oftime. 



GXJNNISON V. CHICAGO, M. & ST. P. RY, CO. 639 

But perhaps the first question, as bearing upon the equities of the 
case, relates to the amount of bonds actually sold by the Minnesota 
Company ; for it is only thèse that are entitled to any équitable con- 
sidération. The évidence on this subject is very interesting, and at 
the same time very shadowy. I cannot think it is at ail satisfactory 
as to more than a very few of the bonds. Gunnison and Bright claim 
to own $500,000 of the $600,000 issued. $350,000 of this $500,000 
are the bonds turned over as collatéral security to the Philadelphia 
party. In 1865 the Minnesota Company was in hard straits for money 
to run the road. Indeed, it never had either money or crédit. It had 
got possession, but it wanted money, and the bonds did not seem to 
bring money. It borrowed $450,000 of Scott and Thompson, of the 
Pennsylvania Company, and as part security put up $350,000 of the 
company's bonds, together with a majority of its capital stock and 
certain décrétai orders amounting to $300,000. After the Milwaukee 
Company was put in possession under the James decree, the Phil- 
adelphia parties became alarmed, and a settlement was made between 
them, the Milwaukee Company, and the Minnesota Company, as a 
resuit of which Scott and Thompson canceled the indebtedness of the 
Minnesota Company, and returned to it the 350 bonds, with the capital 
stock; Aaroh S. Bright, as président of the Minnesota Company, 
receiving and receipting for both stock and bonds. This was in De- 
cember, 1867. Bright was the président, and Gunnison vice président, 
of the Minnesota Company. There is no évidence that thèse bonds 
were ever sold. Complainant Gunnison testifies that, within a few 
years after they had been placed in the hands of Scott and Thompson 
as collatéral security, he saw ail of them in the hands of Aaron S. 
Bright, who made the settlement with Scott and Thompson, and that 
he then exchanged with Bright a half interest in the capital stock, 
which he claimed to own, for a half interest in the 350 bonds which 
Bright told him he had purchased from Scott. This is the rather un- 
satisfactory way in which Gunnison puts it in his testimony: "We 
just divided. Being old acquaintances, we just divided, and went into 
the thing. Whatever there was of it, we divided it." From this and 
the other testimony it would seem as thougb Gunnison and Bright 
looked upon themselves as the Minnesota Company, with fuU right 
to divide the stock and bonds between them. If they appropriated 
thèse bonds to their own use without authority of law, what équitable 
claim hâve they hère after the lapse of 30 years? But it is said we 
should not look into this question now, but refer the case to a master 
to take testimony. But no doubt ail the testimony is taken that could 
be on thèse questions, and more than could be taken now after Gun- 
nison, Bright, and other witnesses hâve passed away since giving their 
évidence in this case. Besides, I only refer to the question of title 
as bearing on the equities of the complainants' claim. Thèse bonds 
hâve never had any market value. The testimony shows that they 
hâve . always been considered as worthless, and when 146 of them 
were found among the assets of the Griffiths estate they were not ac- 
counted worth inventorying, and were not inventoried or any value 
set upon them, although the estate was insolvent, and paid but 50 
cents on the dollar of its debts. After lying in musty boxes and gar- 
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rets for 35 years, if they are now to be brought forth and made the 
foùndationfor a foreclosure and sale of the property covered by the 
mortgjage then there should be some good showing as to the sale 
of the bonds to furnish an equity. The statement that Bright bought 
thèse bonds of Scott and Thompson has no foundation in fact. The 
tèstimony shows well enough what that transaction was. The bonds 
were turnpd over to Scott and Thompson as collatéral, and when 
Scott and Thompson's claim was paid they wére handed back to 
Bright, as président of the corapany, with other collaterals, including 
the capital stock of the company, Bright receiving and receipting for 
thèm as président of the company. I am satisfied that Gunnison and 
Rriglit took the bonds without authority, and divided them between 
them. According to Gunnison's tèstimony, when this division was 
made he took ail the 350 bonds, and put them in a safe-deposit vault 
in New York, where they remained until 1896. Dwight W. Keyes 
was secretary of the Minnesota Company from its organization, in 
1859, until 1865, on a salary, which was never paid, of $500. In 
Aprii, 1868, he obtained judgment against the company in the circuit 
court of Milwaukee county for $3,300 for his services as secretary. He 
testified that he had known Gunnison well for a long time ; that Gun- 
nison, when he (Keyes) signed the bonds in 1864, promised that he 
would see him paid; that after he obtained his judgment he wrote 
to Gunnison if he côuld not find some way of satisfying his claim, 
and that Gunnison answered that the company had no money, but 
that they had some bonds and stocks that had been returned from 
Scott and Thompson, and if he would take some of them in settle- 
ment he would talk with Bright about it, and get the company to 
vote the allowance ; that he (Keyes), who resided in Cleveland, was 
in Milwaukee shortly after, and went to see John W. Cary about it, 
who advised him that the stock and bonds were worthless and that 
he had better keep his judgment; that he afterwards garnished the 
Milwaukee Company, but that Cary knocked him out, and he never 
got anything for his services as secretary. The tèstimony shows that 
thèse 350 bonds were the only dues in the possession of Gunnison and 
Bright at the commencement of this suit, notwithstanding the alléga- 
tions m the bill that they are the lawful owners and holders of 500 
of said 600 bonds of the Minnesota Company. How they came to 
hâve thèse bonds in their possession, as well as the character of their 
title, has already been seen. 

Now, as to the other 150 bonds to make up the 500 claimed by 
Gunnison and Bright, who were the promoters of this suit, though 
since deceased. Thèse were sold soon after being issued, prob- 
ably in 1865, to William R. GrifEths. According to Gunnison's fîrst 
tèstimony, it was 200 bonds or a little less. Afterwards, when asked 
if he knew how many Griffiths did take, he answered, "between 150 
and 175." This number is shown by the whole tèstimony to be an 
even 150. Griffiths was at that time a man of some means. He 
lived in New York, and died in 1876. Chas. E. Hackley, one of com- 
plahiants' witnesses, testifies that he was sole executor of Griffiths' 
estate ; that he returned and appraised everything that Griffiths left 
that could be found; that he found among his efïçcts 146 of thèse 
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bonds, which were appraised at a nommai value; that in i88l he ren- 
dered his final account to the surrogate court, and that thèse bonds 
were decreed to be worthless. The estate was insolvent, and paid 
less than 50 cents on the dollar, the legatees receiving nothing. This 
bill was filed on March 30, 1897. Hackley testifies that the 146 bonds 
remained in his possession up to September, 1898, some 18 months 
after this suit was commencçd ; this being the only thing, as he says, 
he could do with them, unless he burned them. Then, under the 
advice of counsel, he refuses to state what he did with them. There 
are many pages of the record made up of questions on cross-examina- 
tion put to Gunnison, Bright, and Hackley as to thèse and the other 
bonds in suit, with refusais to answer. This may be one way to try 
cases. But the court in an equity case is désirons of finding the 
truth, and this mode of examination is not very conducive to such 
an end. Ail such questions as thèse the witnesses refuse, under ad- 
vice of counsel, to answer: "Was Mr. Gunnison the party who 
obtained thèse bonds of you in 1898?" "Who purchased them?" "Did 
the party who took thèse bonds from you state that they had been 
put up as collatéral for a loan to him and Aaron S. Bright from Grif- 
fiths ?" Hackley testified, however, that at the time he disposed of the 
146 bonds, in 1898, he did not regard them of any value; for, if he 
had, he would not hâve sold them. 

Afterwards, however, when Dr. Hackley, in 1900, was called to 
further testify before the spécial examiner, he testified that on Sep- 
tember 16, 1898, he sold the 146 bonds to Albert C. Gunnison for 
$500. What title he had or what right to sell them is not apparent, 
as he had settled the estate, and was no longer administrator. And 
this about represents the percentage of equity that Gunnison and 
Bright hâve in this suit. They hâve bought $146,000 of bonds for 
$500, some 18 months after the suit was begun, in the spring of 
1897. When suit was commenced, they had no interest whatever. 
They, after waiting 35 years, hâve paid $500 on a mère spéculative 
venture, and hâve got bonds in their possession amounting to $496,- 
000, with interest at 8 per cent, from 1864. Four of the 150 bonds 
sold to GrifKths he sold to Dr. Hackley, who still holds them, and 
thèse 4 bonds hâve, no doubt, the best standing of any in this court. 
Fifty other bonds Gunnison testifies were sold to Troy parties in 
1865 for $50,000. This seems somewhat incredible, and I think, con- 
sidering the rather unsatisfactory nature of Gunnison's other testi- 
mony, may be taken with some grain of allowance. How one block 
of bonds should be sold for 50 cents on the dollar, and another at 
about the same time at par, is not very apparent. Gunnison testifies 
that he does not know what became of the other 100 bonds required 
to make up the 600. As late as June 2, 1899, he testified that the 
"about 500" bonds which he and Bright claimed, which included the 
350 turned over as collatéral to Scott and Thompson, and the Grif- 
fiths bonds, were ail of the 600 that he knew anything about, and yet 
it is a significant circumstance that the persons in Troy who, for 
years, had thèse bonds in their possession, and from whom the parties 
who now hold them took them, were relatives and friends of Gun- 
nison. Thèse bonds, amounting to 51, are still in the hands of par • 
117 F.- 
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tiesTesîding at Troy. The remaining 4g bonds were never negotîated 
at ail. 

The question naturally arises at this point, without going further 
into the case, whether a court of equity, after such lapse of time and 
the great uncertaînty of the testimony, will put forth its powers in 
aid of those who hâve ventured so small a sum to take the chances 
on so great a windfall as the foreclosure of this mortgage, with the 
accumulated interest, would be. In view of the maxims that "he 
who. cornes into equity must corne with clean hands," and "he who hath 
committed iniquity shall not hâve equity," it would seem quite clear 
that there is not any very strong call on the conscience of the court 
toi grant the relief sought. On the contrary, the court is asked to 
order the sale of property valued at several millions of dollars in order 
to enable Gunnison and Bright to realize upon a long standing ven- 
ture of embezzlement and spéculation. 

But the great and controUing interest in the case centers about 
the question of the effect to be given to the sale under the decree 
rendered for a sale to satisfy the Cleveland judgment. Was the ef- 
fect of that foreclosure like that of the foreclosure of a mortgage ? 
Or when the sale was made had it the efifect of a' sale on the judg- 
ment ? There are no authorities directly in point upon this question. 
But the suprême court, upon appeal in the James suit, held that the 
judgment became a Uen on the railroad in question from the time 
of its rendition, and that the sale thereunder passed to the purchaser 
the whole of the interest which the La Crosse Company had in the 
road at the time of the rendition of that judgment. I see no reason 
for thinking there was anything extrajudicial about such language, 
or that the court did not mean to give full efifect to what it said. 
And if what the court said is true, that the sale took ail the title there 
was in the La Crosse Company at the date of the rendition of the 
judgment, then it took the titlé represented by the mortgage in suit. 
And I see nothing inconsistent in such a doctrine. It is only giving 
full efïect to the judgment. The road could not be sold separate 
from the franchise. And exécution could not issue upon the judg- 
ment for the sale of the franchise, which is an incorporeal heredita- 
ment. The judgment was worthless unless equity would overcome 
this technical rule of the common law, and allow a sale to satisfy the 
judgment. But equity does not do things by halves. When it steps 
in to do justice because of some imperfection or too great generalty 
of the common law, it gives a full measure of relief, according to the 
nature of the case. But full measure in this case would mean that 
the judgment créditer should hâve what his judgment would give him 
if the law allowed a fieri facias. If it be équitable for a court to order 
a sale, why should it not afiford a full measure of relief, and give the 
judgment creditor the full benefit of the principle of fiinality attach- 
ing to ail judgments? When the sale takes place it is like a sale 
on the judgment with the like effect. There would seem to be no 
reason why, it equity will interfère at ail to allow a sale, that when 
it is made it should be considered as a sale on an ordinary foreclosure 
of a mortgage. That would not give the measure of relief which 
equity always intends, but would couvert the lien of the judgment into 
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something équivalent to the lien of a mortgage which has not the 
quality of finality attaching to judgment liens. Probably the su- 
prême court meant ail this when it said by Mr. Justice Nelson in the 
James Case that, "by the statute law of Wisconsin, judgments are 
liens on real estate, and we do not doubt but that this judgment be- 
came a lien on the road from the time of its rendition, and that a sale 
under a decree in chancery, and conveyance in pursuance thereof, 
confirmed by the court, passed the whole of the interest of the com- 
panv existing at the time of its rendition to the purchaser." Railroad 
Co.'v. James, 6 Wall. 750, 18 L. Ed. 854. 

And this was evidently the view taken by Judge Dyer when the 
question of the effect of the sale on the James decree came before 
him, in Howard v. Railroad Co., 7 Biss. 73, Fed. Cas. No. 6,761. By 
the whole of the interest which the La Crosse Company had in the 
road at the time of the rendition of the judgment, no doubt the su- 
prême court intended not alone the roadbed, rails, and right of way, 
but the right to maintain and operate the road. This franchise was 
inséparable from the ownership of the road, and without it a railroad 
would be of no value. Morgan v. Louisiana, 93 U. S. 217, 23 L. Ed. 
860'. This incorporeal right or franchise could not be sold upon a 
common-law fieri facias. Equity, therefore, stepped in and removed 
this technical objection in order to do justice, and allowed the fran- 
chise to run the road as well as the road itself to be sold to satisfy 
the judgment ; so that the only equity that the Minnesota Company 
or any subséquent incumbrancer had after sale was to redeem from 
that sale. This there was never any attempt to do, although some 
35 years hâve elapsed. 

Besides this, so far as the principal claimants, Gunnison and Bright, 
are concerned, it seems quite évident that they are bound by the 
décision of the suprême court in the James suit. They were stock- 
holders in the Minnesota Company, and as such prayed and were 
allowed an appeal in the name of the company. They htigated in the 
suprême court the right of the La Crosse & Milwauïcee Company to 
the possession and ownership of this road under the decree and mar- 
shal's deed in the James suit. They were defeated in that Htigation. 
Now, as bondholders after over 30 years of delay on their part and 
adverse possession on the part of the défendants, they propose to 
contest the company's right to the road. This, I think, they are 
estopped from doing. Railroad Co. v. U. S., 168 U. S. i, 18 Sup. 
Ct. 18, 42 L. Ed. 355 ; Jackson v. Lodge, 36 Cal. 28. 

The évidence, I think, also discloses at least two other complète 
défenses to this suit, both founded upon the delay which is so obvious 
a feature in this case. One of thèse défenses is founded upon the 
statures of limitation, the other upon lâches, and may be considered 
together. 

The Wisconsin lo-year statute of limitations seems to me appli- 
cable to the case. That statute is as follows (Rev. St. 1898, § 421 1): 

"Where the occupant, or those under whom he clalms, entered into the 
possession of any promises under claim of title, exclusive of any other right, 
founding such claim upon some written Instrument, as being a conveyance 
of the premises in question, or upon the judgment of some compétent court, 
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and there has been a continuai occupation and possession of the premises, 
included In sueh Instrument or Judgiïient under sucti claim, for ten years, 
the premises shall ,be deemed to bave been held advèrsely." 

It is difficult to see wherein the évidence in this case fails to satisfy 
êvety condition and requirement of this statute. The défendants 
wént into possession under the decree of the United States circuit 
court for Wisconsin, and the màrshars deed made on tlie sale, on 
Marçh 5, 1867, claiming title as against the complainants and ail the 
world,' subject to the several prior mortgages on the property, and 
hâve remained in possession cohtinuously ever since. It was 30 
years from the tiine défendants went into possession, in March, 1867, 
to the commencement of this suit, in March, 1897, and I think the 
évidence shows that the défendants hâve held the premises advèrsely 
al! that time. There is evëry élément of adverse possession in the 
case. The bondholders were not made parties to the bill in equity 
îor a decree to sell on the judgment, because it was not considered 
necessaryi The Milwaukee Company went into possession under 
the marshal's deed, claiming title as against the mortgagees. The 
suprême court afifirmed its right by an affirmance of the James 
decree. That company has shown its good faith in its claim of title 
by paying oflf several millions of mortgage and judgment liens that 
were prior to its decree and prior to the claim of thèse mortgagees, 
by vastly improving the property, and incorporating it into its gênerai 
System of railroads, constituting one of the great railroad Systems of 
the country. The company has never paid any interest on the bonds 
in suit nor in any way recognized the existence of the mortgage 
as a claim against the property. Under thèse circumstances, to lie 
by and make no sign or claim for 30 years estops the bondholders 
from making the claim now. 

AUowing for the moment" that the sale under the James judgment 
did not take ail the title of the La Crosse Company in the road from 
the day of its rendition, in 1867, as the suprême court said it did, still 
this is the claim that the company made when it went into posses- 
sion, and has alwàys made, and this was well known to Gunnison 
and Bright and Grififiths, and ail who made any claim under the 
Minnesota Company. The appeal to the suprême court was taken to 
contest that claim. The suit by Scribner, brought by Mr. Stark in 
the United States court for Wisconsin in 1868, after the James de- 
cree was made by that court, was brought to contest the same claim 
of the Milwaukee Company. If there had been any intention to press 
; the clahn under the mortgage in suit after the décision of the suprême 
court in the James suit, it should not hâve been abandoned, but that 
suit in Milwaukee should hâve been pressed to hearing. But the 
case was allowed to remain on the calendar of the court for nearly 
four years, Mr. Cary, the counsel for the Milwaukee Company, being 
told that he need not answer unless required by notice to do so, 
until finally, in 1872, the suit was dismissed. Àfter the dismissal 
of that suit, with the défendants in possession making valuable im- 
provements and paying oflf prior liens, it was négligence for the bond- 
holders to lie by for 25 years without pressing their claims. The 
fact, quite apparent from ail the circumstances, is that, when the suit 
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in Milwaukee was dismîssed by Mr. Stark, the Gunnison and Bright 
l^arties gave up the fight. They had been beaten at every point, and 
they were ready to throw up the sponge. " 

There is a bit of testimony by Mr. Stark, who had been the attor- 
ney for the Minnesota Company, and was the attorney for Gunnison 
and Bright in the litigation in Milwaukee and in the suprême court, 
that is quite signifîcant. Speaking of the appeal in the James suit and 
in another case, he says : 

"As those appeals resulted adversely to the Milwaukee and Minnesota 
Company, and resulted in the establishment of the title to the Eastern Di- 
vision of tîie road which the Milwaukee and St. Paul Company claimed under 
the foreclosure of the Cleveland judgment In the James suit, It was very 
discoBcerting to the parties interested." 

This is, no doubt, the way his clients also felt, and no doubt fur- 
nishes a due to the reason for not pressing the Scribner suit. If 
the décision of the suprême court in the James suit was disconcert- 
ing in 1867, it is perhaps quite as disconcerting now, after the lapse 
of 35 years. 

A point has been made that there is not sufficient évidence that 
Joshua Stark had written authority from the trustées of the bond- 
holders to commence that suit. But the presumption is strong that 
he had proper authority. He was then, and still is, an able and re- 
sponsible attorney in high standing. The presumption is strong, and 
is not shaken by anything in the testimony, that he had authority. 
After instituting the suit at the instance of Gunnison and Bright, he 
wrote and telegraphed for written authority from the trustées. He 
thinks he had it, though after the lapse of 35 years he cannot find 
it amongst his papers, which is no great wonder. I think the above- 
named statute began to run on the complainants' claim whcn the Mil- 
waukee Company went into possession, in March, 1867, and from that 
time the company has held the property adversely. See Barnes v. 
Railway Co., 122 U. S. i, 7 Sup. Ct. 1043, 3° L. Ed. 1128, where 
the suprême court, by Chief Justice Waite, says: "Under this de- 
cree the property was sold and conveyed to the St. Paul Company, 
March 2, 1867, for $100,920.94, and from that time that company 
has been in possession claiming title adversely to the Minnesota Com- 
pany and to the Barnes mortgage." North v. Hammer, 34 Wis. 425. 

I also think that lâches commenced to run from a time soon after 
the Scribner suit was begun at Milwaukee. Ail the relief could hâve 
been had in that suit which could be had in this, and it was great 
négligence, if they desired to make any further claim to the prop- 
erty after the décision of the suprême court, to allow the suit in 
the United îBtates circuit court at Milwaukee to remain unmoved for 
four years, and then to hâve it dismissed. By the discontinuance of 
that suit the Milwaukee Company had grounds for believing that the 
trustées and bondholders had decided to acquiesce in the décision 
of the suprême court in the James suit, and make no further claim 
that the title of that company was subject to their mortgage. The 
Scribner bill attacked the Cleveland judgment, and the title which 
the St. Paul Company claimed under the sale and marshal's deed, 
averring that the judgment was never a lien upon the railroad and 
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franchises of the La Crosse Company, and that the mortgage in suit 
was not lawfully subject to the judgment thereof. The appeal in the 
James suit was pending in the suprême court when the Scribner bill 
was file^j and. within two month? the décision of the court was an- 
nounced affirming the decree and the right of the Milwaukee Com- 
pany to the road and franchise uiider the sale. The most natural 
thing to hâve done after that decree was rendered was to discontinue 
the Scribner suit, but instead of that the attomey advised Mr. Cary, 
counsel for the Milwaukee Company, that he need not answer the 
bill unless they gave him timely notice to do so, but kept the suit in 
court without further proceedings for nearly four years, when in 1872 
the bill was yoluntarily dismissed by complainants. 

Again, at the time the Scribner bill was filed the Minnesota Com- 
pany was in default for nonpayment of interest, aggregating $144,000, 
and when the bill was dismissed the defaulted interest amounted to 
$336,000 ; that is, supposing bonds werè issued and sold as claimed 
by the complainants. A foreclosure may hâve been begun for de- 
fault in the payment of interest, which might hâve rësulted in the 
sale of the road. No such suit, however, was ever commenced. See 
Toler V. Railroàd Co. (C. C.) 67 Fed. 181 ; Railroad Co. v. Fosdick, 
106 U. S. 47, 27 L. Ed. 47 ; Hôwell v. Railroad Co., 94 U. S. 463, 24 
L. Ed. 254. 

The doctrine in regard to lâches is very clearly laid down by the 
suprême court in Halsted v. Grinnan, 152 U. S. 412; and by the 
same judge in Naddo v. Bardon, 2 C. C. A. 335, 51 Fed. 493, 14 Sup. 
Ct. 641, 38 L. Ed. 495; and by Chief Justice Fuller in Hammond 
v. Hopkins, 143 U. S. 224, 12 S'up. Ct. 418, 36 L,. Ed. 134; 2 Pom. 
Eq. Jur. § 816; Simmons v. Railroad Co., 159 U. S. 278, 16 Sup. 
Ct. I, 40 L. Ed. 150. 

Furthermore, it seems a matter of much doubt whether the usual 
20-year statute applicable tp actions upon sealed instniments does 
not apply to this case. Though the principal of the bonds, by their 
terms, was not due until 1884, the Minnesota Company went out of 
existence as early as 1872 ; so that the only remedy the bondholders 
had was în equity against the property. That company surrendered 
its franchise to the state in 1872, or prior to that time, which surren- 
der was accepted by the state, which surrender and acceptance con- 
stituted a dissolution of the corporation. The allégations of the bill 
in this case show that the company was dissolved more than 25 
years prior to the filing of the bill, and, aside from the pleadings, 
the évidence shows a dissolution as early as 1869-72. The Milwaukee 
Company went into possession on March 6, 1867, under the sale 
upon the Cleveland judgment and James decree, and has remained 
in undisturbed possession ever since. There being no légal remedy 
of which the bondholders could avail themselves, it would seem a 
reasonable proposition that their remedy, whatever it was, against 
the property should be pressed within the 20 years from the time 
the cause of action in equity arose, without référence to the time 
the bonds fell due by their terms. But I am satisfied to place the 
décision of this case upon the grounds already discussed: (i) That 
the sale under the James decree took the entire title of the Ea Crosse 



WETZELL y. crrr of padttcah. 647 

& Milwaukee Company which it had at the date of the rendition of 
the judgment on October 7, 1857, long before the Minnesota Com- 
pany was formed or the bonds in suit issued; (2) that the lo-year 
statute of limitations provided by thé laws of Wisconsin had run upon 
the claim long before the suit was begun, to wit, on or about March 
6, 1877; (3) that the gross lâches of the trustées and bondholders 
in not pressing the claim sooner, after full knowledge that the Mil- 
waukee Company had gone into possession of the property under 
daim of title which was adverse to their interest, making large and 
valuable improvements, and paying off some $3,000,000 of prior liens, 
are such as make a foreclosure at this late day unjust and inéquitable. 
The bill of complaint is dismissed for want of equity, with costs. 



WETZELL V. CITY OF PADUCAH. 
(Circuit Court, W. D. Kentucky. August 11, 1902.) 

1. Statutes — Rbpeal by Implication. 

The General Statutes of Kentucky, adopted In 18T3, did not repeal 
by Implication Act March 17, 1870, in relation to submitting questions 
of taxation to a vote of the people, since it contains no provisions relat- 
ing to the subject. 

2. Municipal Bonds — Election— CoNaTKUCTioN op Kentucky Statute. 

Act Ky. March 17, 1870 (1 Acts Ky. 1869-70, p. 102), which provides 
that It shall be unlawful for "any county judge, county court, police 
judge, justice of the peace or any incorporated company" to submit 
more than one proposition for taxation to the voters of a county, city, 
or town, or part thereof, at any one élection held therein, and that any 
tax, subscrlptlon or donation, etc., voted at an élection at which more 
than one such question was voted on shall be held null and vold, appUes 
only to the officers and tribunals specifically named therein, and does 
not afCect an élection ordered by a city council under power glven by 
the clty's charter, nor render bonds voted at such an élection to be ex- 
changed for stock In a railroad company vold because two separate 
propositions were submitted at the same élection, where there wa» noth- 
ing in the charter prohibiting such method of submlssion. 

b. BAMB — ESTOPPEL BY RECITALS. 

Where the oflicers and council of a city are given such powers by 
its charter that authority must be inferred therefrom to détermine 
whether the necessary conditions précèdent exist to authorize an issu- 
ance of bonds by the city, a récital by such officers in the bonds that ail 
such conditions hâve been performed will bind the city. In favor of an 
innocent purchaser of the bonds for value aud without notice. 
i. Same — Eppect ov Payment of Interest — Innocent Purceasbrs. 

The fact that a city for a number of years promptly pald the Interest 
on an issue of bonds raises a strong equity in favor of a holder who 
purchased during such time, and even if it does not create an estoppel 
against the city, in a strict sensé, is entitled to be considered by the 
court, in connection with the other facts, where the city subsequently 
dénies the validlty of the bonds. 

B. Same— Validity— Matters Creatinq Estoppel. 

The voters of a city by a nearly unanimous vote authorized a subscrip- 
tlon to the stock of a railroad company which projected a Une to the 

If 1. Repeal of statutes by Implication, see note to Bank v. Weidenbeck 38 

C. C. A. 136. 

IT 3. Bona fide purchasers of municipal bonds, see note to Pickens Tp. v. 
Post, 41 C. C. A. 6. 
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- clty, on certain conditions, and the Issuance of negotiable bonds in pay- 
fflent therefor. The road was built, and ail the conditions compUed with, 
and the councll, by a tTvo-thirds vote, directed the Issuance of the bonds, 
which contalned récitals o£ such tacts. They were issued and dellvered 
to tl^e rallroad company ^n.exqhdjige for Ite stocli, which the city re- 
criveia and retained. î'or môrfe than nine years the city promptly paid 
the interest on the bonds, aiid during that tlme plaintiff purchased a 
number of them In the open market for full value. Held, that such 
tacts, considered together, estopped the clty to repudlate the bonds for 
any mère irregularity in, the proceedings prier to their Issuance; the 
Bubscriptjon to the stock and the Issuance of the bonds having been ex- 
pressly authorized by Its charter. 

At Law. Action on coupons from municipal bonds. 

John F. and Arthur B. Shepley and Campbell & Campbell, for 
plaintiff. 

R. T. Lightfoot and J. M. Worten, for défendant. 

EVANS, District Judge. For several years previous to 1887 the 
people of Paducah, believing it would greatly promote the prosperity 
and growth of their city, were anxious to obtain direct railroad facil- 
ities northwardly; and doubtless this désire upon their part induced 
the législature of Kentucky to insert in the act to revise the charter 
of that city, approved May 12, 1884 (2 Acts Ky. 1883-84, p. 1080), 
the provisions of section 59 thereof, in this language : 

"The councll, In the name of the clty, shall hâve power to subscribe for 
and hold and sell stock In any public corporation for the building of roads 
and bridges In the commonwealth of Kentucky, and in one or more rallroad 
companles for the building of rallroads on the northwest slde of the Ohio 
river, termlnating In Paducah, to be pald by the bonds of the clty, bearing 
interest bot exceedlng flve per cent per annum, the subscription not to 
exceed one hundred thousand dollars to any one road; and to purchase and 
hold âhy Personal or real estate within or without the limits of the city; 
and to boiTow money, subject to the foUowlng qualifications: The council 
shall not hâve the power, on behalf of the city, to create any new debt or 
llabllîty exceedlng twenty thousand doUarR for one object or purpose, nor 
subscribe for stock In any incorporated coinpany, or give the bonds of the 
city therefor, In amount exceedlng the sum of twenty thousand dollars; nor 
shall the council hâve power to appropriate money, direcUy or Indirectly, 
for any object or purpose In amount exceedlng the sum of twenty thousand 
dollars, unless sald council shall flrst cause an élection to be held by the 
quallfied voters of the clty, and submit to a vote the question as to the 
propriëty of creatlng such new llability, the subscription of stock or appro- 
priation of money for the object or purpose proposed; and said proposition 
shall be voted for affirmatlvely by a majorlty of ail the qualifled voters of 
the city, which majorlty shall be ascertalned by the assessor's book made 
at the last assessment next previous to the holding of such élection; and 
it shall be the duty of the assessor. In his assessments of property, to dili- 
gently Inqulre of ail persons «ssessed, and ascertaln whether they are quali- 
fled voters, and to llst In a column upon bis book ail qualifled voters of the 
city; and If, upon taklng such vote, there should be a majorlty of ail the 
qualifled voters of said clty In favor of the proposition submitted to them, 
and the council thereafter, by a vote of two thirds of ail the members in 
office, evldenCed by the records of the councll upon a call of the yeas and 
nays, shall pass an ordlnance In favor of, or direeting such a subscription 
of stock, the création df such new debt or llability, or the appropriation of 
money exceedlng twenty thousand dollars: provlded, that the councll shall 
hâve the power, without submitting the question to a vote of the people, 
to exécute the bonds or obligations of the city renewing any existing liabili- 
ties of the clty. Said council may give the bonds of the city in such sums, 
and payable at such times, as they shall deem most expédient." 
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It may be remarked that the power to subscribe for stock in two 
or more Illinois railroad companies orginated in tiie act of January 
24, 1872, amending the charter of the city. See Acts Ky. 1871-72, 
p. 186. 

From this législation, and from the ordinances passed by the coun- 
cil of the city, shown in évidence, it is fair to assume that several 
plans to secure the desired end offered theniselves in 1887. One of 
thèse was through the Chicago, St. Louis & Paducah Railway Com- 
pany, and another, apparently, was through the Paducah & Mt. Ver- 
non Railway Company and the Paducah, St. Louis & Chicago Rail- 
way Company jointly. By ordinances passed by a two-thirds vote 
of the council a proposition to subscribe for $100,000 of the capital 
stock of the Chicago, St. Louis & Paducah Railway Company was 
submitted to a vote of the people of the city at a spécial élection 
held on May 14, 1887. At that élection, as was ascertained in due 
form, 1,807 votes were cast in favor of the proposition, and 22 votes 
against it. By other ordinances passed by a two-thirds vote of the 
council a proposition to subscribe for $50,000 of the capital stock 
of the Paducah & Mt. Vernon Railway Company and $50,000 of the 
capital stock of the Paducah, St. Louis & Chicago Railway Company 
was likewise submitted to a vote of the people of the city at a spé- 
cial élection also held on the I4th day of May, 1887. At that élec- 
tion, as was ascertained in due form, 1,805 votes were cast in favor 
of the proposition, and 21 votes against it. Doubtless the two propo- 
sitions were voted upon at the same élection. After the results of 
the élection as above stated were properly ascertained and certified 
to the council, that body, by an ordinance passed May 23, 1887, by 
a "vote of two-thirds of the members in office, evidenced by the rec- 
ords of the council upon a call of the yeas and nays," authorized and 
directed the mayor of the city to subscribe on its behalf for $100,000 
of the capital stock of the Chicago, St. Louis & Paducah Railway 
Company upon the terms and conditions contained in the ordinance 
submitting the proposition to the vote of the people. On the same 
day and in the same way the council passed another ordinance author- 
izing and directing the mayor to subscribe, on the same conditions, 
for $50,000 of the capital stock of the Paducah & Mt. Vernon Rail- 
way Company, and for $50,000 of the capital stock of the Paducah, 
St. Louis & Chicago Railway Company. Each of the three named 
railway companies was organized under the laws of the state of 
Illinois, and the subscription of the city of Paducah for shares of the 
capital stock of each was, under the ordinances referred to, made 
upon certain very express conditions as to the completion of ail or 
certain parts of the work of construction stipulated for before the 
stock was to be paid for in bonds of the city. It is quite fair to pré- 
sume that if either one of the two Unes of railroad, to wit, 'either 
that of the Chicago, St. Louis & Paducah Railway Company, or that 
of the other two railways jointly, was completed, the other would 
not be so much, if at ail, needed, and probably this was not an unim- 
portant considération affecting the interest and conduct of ail the 
parties. At ail events, nothing adéquate was donc by either the 
Paducah & Mt. Vernon Railway Company or by the Paducah,' St. 
Louis & Chicago Railway Company to comply with the terms and 
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condition? specîfied in the ordinances providing for subscriptions to 
their capital stock, respectively ; and consequently the. city of Paducah 
did not take or pay for any stock in either of those companies, and 
did not issue any bonds or incur any obligations on account of any 
subscription for the stock of either. In due time and order, how- 
ever, the Chicago, St. I,ouis & Paducah Railway Company did con- 
struct its raiiroad, and did fuUy comply with ail the terms and con- 
ditions prescribed in the ordinance under which the people voted to 
subscribe for $100,000 of its capital stock. Thèse facts being duly 
ascertained by the council, as appears from the testimony, the $100,- 
000 of the bonds of the city of Paducah, due in 30 years, and bear- 
ing interest at the rate of 4j/^ per cent, per annum, payable semian- 
nually, were delivered to the Chicago, St. Louis & Paducah Railway 
Company, and in tum that company delivered tç the city certificates 
for $100,000 of its capital stock on the 23d of January, 1889. The 
bonds tlius delivered were in dénominations of $1,000 each, were 
numbered sterially from i to loo, inclusive, and 60 semiannual in- 
terest coupons were attached to each bond, payable, respectively, on 
June ist and December ist of each year. Each of the one hundred 
bonds was in the foUowing form, to wit : 

"$1,000. State of Kentucky. $1,000. 

"Oity of Paducah. 

"Know ail men by thèse présents that the city of Paducah, In the eounty 
of McCracken and state of Kentucky, for value receîved, promises to pay to 
the bearer of this bond, tbirty (30) years from the date hereof, the sum of 
one thousand dollars, with liiterest thereon at the rate of four and one-half 
per cent, per ànnum, payable semiannually upon the présentation and sur- 
render of the annexed coupons as they become due, and for the payment 
of the principal and interest of this bond the falth and crédit of said city 
of Paducah Is Irrevocably plèdged. Payable àt the fiscal agency of said 
city of Paducah, In the city of New York. It Is provlded that said city of 
Paducah réserves the right to pay this bond, with accrued interest thereon, 
before maturlty, at any time after ten (10) years from the date hereof. 
This bond is one of a séries of one hundred (100) bonds for one thousand 
dollars each, of like date, ténor, and efCect, Issued by the city of Paducah 
In payment of one hundred thousand dollars on the capital stock of the 
Chicago, St. Louis & Paducah Railway Company, subscribed for and de- 
livered to said city, and is issued under and in pursuance of the provisions 
of the gênerai cljarter of said city authorizing the same, and an ordinance 
of said city adopted Aprll 25th, A. D. 1887, amended Aprll 30th, A. D. 1887, 
and ratifled by a majority Of the qualifled voters of said city at an élection 
duly held for that purpose on the 14th day of May, A. D. 1887, and also by 
-the affirmative vote of two-thlrds of the members of the common council of 
said city voting in favor of and authorizing the same. The said Chicago, 
St Louis & Paducah Railway Co. havlng duly complied with ail the terms 
and conditions imposed upon said company as conditions précèdent to the 
exécution and dellvery of this bond, the said city council has ordered the 
exécution and delivery of the same, signed by the mayor, and attested by 
the clerk of the city council, and the seal of said city, and has caused the 
intereet coupons hereto annexed to be signed by the city clerk. Done in 
the city of Paducah on the Ist day of December, A. D. 1888. 

"Chas. Reed, 
"Mayor of the City of Paducah. 

"Attest: W. H. Pattersori, Clerk of City Council. 
"[Seal.] 

"Audited January 23rd, 1889. 

< "D. O. Sweatman, Audltor." 
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The înterest on each bond was regularly and promptly paid by the 
city up to and including that due June i, 1889, and on July 6, 1889, 
the plaintiff, in open market and for full value, purchased and paid 
for 25 of the bonds, the sériai numbers of which were 36 to 60, in- 
clusive, and thereafter the city regularly and promptly paid ail the 
interest coupons on said bonds accruing up to and including the one 
due June i, 1898. Afterwards this ceased, and this suit was brought 
to enforce the payment of the coupons subsequently accruing, up to 
and including those due on December l, 1900. By a stipulation in 
writing, the issues involved hâve been submitted to the judgment of 
the court without the intervention of a jury; and, vvhile I do not 
formally yield to the request of counsel to find the facts, in the tech- 
nical sensé, I havé set out above those upon which I think the judg- 
ment of the court must turn. 

I. It must be observed that those of the pleadings which succeed 
the pétition are quite unsatisfactory. Instead of containing state- 
ments of fact, or traverses thereof, they are mainly and at considéra- 
ble length filled with statements of mère légal propositions or con- 
clusions on one side, and a déniai thereof on the other ; but it is ap- 
parent that the only serious défense made in behalf of the défendant 
is that the provisions of the act entitled "An act in relation to submit- 
ting questions of taxation to a vote of the people," approved March 
17, 1870 (i Acts 1869-70, p. 102), requires that the bonds shall be 
held to be nuU and void because there were two propositions to make 
subscriptions to the capital stock of différent railroad companies 
voted upon at the same time and at the same élection. That act is 
in the foUowing language : 

"An act in relation to submitting questions of taxation to a vote of the people. 

"Be it enacted by the gênerai assembly of the eommon-wealth of Ken- 
tucky: 

"Section 1. That It shall be unla-vrful for any eounty judge, county court, 
police judge, justice of the peace, or any incorporated company in this com- 
monwealth, to submit more than one proposition for taxation, direct or in- 
direct, to the voters of a county, city, or town, or part thereof, at any ono 
élection held therein. 

"Sec. 2. Any tax, subscription or donation, or any authorlty to tax, make 
subscriptions or donations, or otherwise, direetly or indirectly, to Impose a 
tax upon the people of such county, city or town, or part thereof, voted or 
granted by the voters at an élection at which more than one such question 
was voted upon, shall be held null and void. 

"Sec. 3. Ail acts and parts of acts, public or private, inconsistent with the 
provisions of sections one and two of this act, are hereby repealed. 

"Sec. 4. This act to take effect and be in force from and after Its passage. 

"Approved March 17, 1870." 

As this statute déclares that any "subscription" or "authority to 
tax" contrary to its provisions shall "be held null and void," the dé- 
fense certainly présents a question of grave importance, particularly 
as this court would feel bound to foUow the interprétation and con- 
struction of a statute of the state of Kentucky if one has been defi- 
nitely settled by the court of appeals, although under the ruhng in 
cases like that of Thompson v. Lee Co., 3 Wall. 327, 18 L. Ed. 177, 
and others which followed it, — notably that of Burgess v. Seligman, 
107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359, — it is undoubtedly true 
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that if suçh construction appears to be settled in one way, and per- 
sons contract on the faith of such settled construction, the courts 
of the United States will not permit the persons thus contracting to 
be injured, by yielding to an entirely différent but later ruling of the 
highest court of the state. In the case of Broadus' Devisees v. 
Broadus' Heirs, lo Bush, 299, the court of appeals of Kentucky, in 
harmony with generally accepted principles, held that the object of 
tlie thèn récent revision of the statutes of Kentucky was to enact a 
System of laws, in a condensed form, embracing ail statutory enact- 
ments of a gênerai nature other Ihan those excepted in the act adopt- 
ing the General Statutes ; that the General Statutes must be regarded 
as containing ail the statute law oii the subjects indicated by the 
titles therein, and that, therefore, when a section in the Revised Stat- 
utes has beén omitted in the General Statutes, or any change made, 
however slight, in a gênerai law, the whole law as found in the Re- 
vised Statutes on that subject must be considered and treated as ré- 
pugnant to the provision of the General Statutes. It is insisted upon 
the part bf the plaintiff that, under the opération of the rule thus 
settled in the Broadus Case, the act of March 17, 1870, was not in 
force after the adoption of the General Statutes in 1873 ! but the court 
has searched those statutes in vain for any title, section, or provision 
of law therein which fairly pertains to the subject of législation cov- 
éred by the act of 1870, and for that reason is of opinion that that 
act was not repealed by the adoption of the General Statutes. It is 
also insisted that the doctrine of the Broadus Case was the settled 
law of Kentucky, and that the supposed attempt to change it by the 
court of appeals in its opinion in the officially unreported case of 
Christian Co. v. Smith (Ky.) 12 S. W. 134, 13 S. W. 276, and wherein 
it was held that the act of March 17, 1870, was not repealed by the 
adoption of the Général Statutes, should not alter or afifect the rights 
of the plaintiff accruing before that décision, and while the rule there- 
tofore established by the Broadus Case was in force. As already 
indicated, the court does not think that the Broadus Case applies 
to this one, becàuse there is no provision in the General Statutes 
which covers the subject-matter ofthe act of March 17, 1870, and, 
for reasons which will soon appear, the court is of opinion that the 
ruling in the case of Christian Co. v. Smith can hâve no effect on 
what should be the ruling in this case. Shortly stated, that reason 
is that the act of March 17, 1870, by its terms, does not apply to 
the action of a "city council" at ail. On reading the first section 
of that act, it will be seen that it only makes it "unlawful for any 
county judge, county court, poHce judge, justice of the peace, or any 
incorporated company" to submit more than one proposition for taxa- 
tion to the voters at any one élection. The législature doubtless had 
a reason satisfactory to itself, and into which we cannot inquire, for 
limiting the prohibition to tliose officers and tribunals specially named 
in the act, and this reason may hâve been its knowledge that the 
larger cities, at least, were generally elaborately equipped with ma- 
chinery and safeguards in respect to such matters ; and it seems to 
the court to be entirely clear that the second section of the act must 
be held to. relate only to what is referred to in section i, and as be- 
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ing intended only to make null and void any act donc in violation 
of that section by any officer or tribunal named therein. In short, 
by section i certain expressly specified acts done by certain explicitly 
named and described officers and tribunals are prohibited and de- 
clared to be unlawful ; and, in order to leave no doubt as to what 
shall be the effect of a disregard of those prohibitions, the second 
section requires that anything done in violation thereof "shall be 
held null and void." This seems to the court to be the entire scope 
and object of the act of 1870. If section 2 stood alone, it might be 
différent; but the court is not at liberty to do otherwise than con- 
strue the whole act together, and, in endeavoring to ascertain the 
législative intent it must look at it ail, and limit the gênerai lan- 
guage of section 2 to the narrow and spécial context and purview 
indicated by section i. The numbering of the clauses of a législative 
enactment in many instances is for convenience and référence, rather 
than for interprétation (End. Interp. St. § 70) ; and in this case if 
we eliminate the section figures, and in lieu of the period at the end 
of section i insert the word "and," and then read the two sections 
as one sentence, we shall clearly get the e.Kact législative meaning. 
It will be observed that the phrase "county, city, or town, or part 
thereof" first appears in section i of the act ; and for that reason its 
appearance in section 2 in no wise weakens the proposition just stated, 
and especially as this court judicially knows that under the laws of 
Kentucky there are many cases in which, for public purposes, the 
county court or county judge or the justices of the peace (as a fiscal 
court) may submit propositions for taxation to the people of a terri- 
tory wfhich would embrace a city or a town, or a part thereof. And 
it may be added that by no possible construction could it be held that 
the words "incorporated company" meant a municipal corporation. 
The charters of the cities of the state being usually very explicit as 
to the manner of authorizing subscriptions by them to desired pub- 
lic improvements, the gênerai assembly did not embrace city coun- 
cils in this législation, and it is not within the power of the court 
to put them into it in the absence of express législative warrant. 
Over this subject the législature, whatever its reasons, had exclusive 
control, and the court has none. The language of the act is clear, 
and the court cannot add to it. The following authorities seem 
clearly to vindicate this construction of the act : In re Rouse, Haz- 
ard & Co., 33 C. C. A. 360, 91 Fed. 100; Reiche v. Smythe, 13 Wall. 
162, 20 L. Ed. 566; Barbour v. City of Louisville, 83 Ky. 100; City 
of Covington v. McNickle's Heirs, 18 B. Mon. 286; Brooks v. Cook, 
44 Mich. 617, 7 N. W. 216, 38 Am. Rep. 282; Board of Education 
V. City of Détroit, 30 Mich. 505; End. Interp. St. §§ 38, 70; Suth. 
St. Const. §§ 215, 218, 268, 279, 300; Sedg. St. & Const. Law, pp. 
360, 361 ; Black, Interp. Laws, p. 141. In the case of Christian Co. 
V. Smith the county judge submitted two propositions for taxation 
to be voted upon at one élection, and, that particular ofïicer being 
one of those prohibited by the act of 1870 from doing so, his action 
was expressly declared to be unlawful, null, and void; and the rea- 
sons why that case does not control this appear to be obvious. The 
exact case then decided was as above stated, and its scope cannot 
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be expanded by expressions broader than the facts warrant. It may 
also be observed, as in large measure strengthening thèse conclu- 
sions, that while section 59 of the city's charter, enacted in 1884, 
gives the council the power to subscribe for stock "in one or more 
railroad conipanies for the building of railroads on the northwest 
side of the Ohio river, terminating in Paducah, to be paid for in 
bonds of the city," but requiring the question of doing so to be first 
submitted to the qualifîed voters of the city, it does not in any way 
require that such questions shall be voted for at separate élections; 
and by section 207 of the charter, approved May 12, 1884, it is pro- 
vided that "ail laws and parts of laws in conflict with this act are 
hereby repealed." The court, upon thèse grounds, and especially in 
connection with the considérations now to be stated, is constrained to 
hold that the bonds of the city are not null or void by reason of any- 
thing contained in the act of 1870. As that act did not apply, a pur- 
chaser of the bonds was not bourid to take notice of its provisions, 
nor inquire whether they had been pursued. 

2. While the court has already indicated that it regards as un- 
maintainable the one substantial défense presented by the answer of 
the défendant, it may be well, inasmuch as they may be thought to 
bear strongly upon the gênerai resuit, to consider, at least briefly, 
the other questions raised by the pleadings or the contentions of 
counsel. It is urged by the plaintifï that the défendant is estopped 
from making any défense by the récitals in the bonds, which, it is 
contended, are sufificient to show an innocent purchaser that the laws 
under which they were issued, and ail the terms and conditions pre- 
scribed in the ordinance, were duly performed and complied with. 
The law upon the subject would seem very clear, unless, contrary to 
what has already been said, the act of 1870 applies and controls. 
If that act, by construction, must be held to embrace the case of a 
submission of two propositions for taxation at the same élection by a 
"city council," although that body is not named in the act, then, if 
nothing else appeared, it mîght be somewhat difficult to distinguish 
this case, in principle, at least, from those of which the case of Ger- 
man Sav. Bank v. Franklin Co., 128 U. S. 526, 9 Sup. Ct. 159, 32 
Lft Ed. 519, may be cited as a type ; but the court is of opinion that 
it must be inferred from other provisions of the city charter (sections 

4, 46j 59, TJ, 88, 179, 189, 190) that the council, the mayor, and the 
other officers of the city who acted in this case, lawfuUy constituted a 
tribunal duly authorized and empowered, on behalf of the city, to 
ascertain and certify the facts recited in the bonds, including the ques- 
tion of whether ail the laws under which the bonds were issued had 
been complied with ; and the court is of opinion, under thèse circum- 
stances, that those récitals are sufficient to estop the city from as- 
serting that ail those conditions had not been fully met. Knox Co. 
Vi Aspinwall, 21 How. 539, 16 L. Ed. 208; Pana v. Bowler, 107 U. 

5. 529, 2 Sup. Ct. 704, 27 L. Ed. 424; Andes v. Ely, 158 U. S. 312, 

15 Sup. Ct. 954, 39 L. Ed. 996; Evansville v. Dennett, 161 U. S. 434, 

16 Sup. Ct. 613, 40 L. Ed.' 760; Provident Life & Trust Co. v. Mer- 
cer Co., 170 U. S. 593, 18 Sup. Ct. 788, 42 L. Ed. 1156; Waite v. 
City of Santa Cruz, 184 U. S. 302, 22 Sup. Ct. 327, 46 L. Ed. 
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552; and other cases too numerous to name. The évidence ofïered 
shows that the subscription for the stock of the Chicago, St. Louis 
& Paducah Railway Company was made after a duly authorized 
élection had shown that a majority of ail the qualified voters of the 
city were in favor of it, and that, in the language of the charter, 
"the council thereafter, by a vote of two-thirds of ail the members in 
office, evidenced by the records of the. council, upon a call of the yeas 
and nays," passed the ordinance directing the subscription for the 
stock. Upon the case as presented, and holding that the act of 1870 
does not apply nor control it, the court is of opinion that the city of 
Paducah is bound by the récitals in the bonds, as between it and an 
innocent purchaser thereof for value and vi^ithout notice; and the 
court has ascertained from the évidence that the plaintiff was such. 
3. It is also contended that the city is estopped from any défense, 
as against the plaintiflf, because of the payment of the interest on the 
bonds for over nine years, covering a period both before and after 
the plaintiflf purchased. If the bonds, under the Kentucky law, were 
"null and void" ab initio, it is possible, if nothing else appeared, that 
the city would not be estopped from so pleading. This would seem 
to resuit from the ruling of the suprême court in the case of Doon 
Tp. v. Cummins, 142 U. S. 366, 12 Sup. Ct. 220, 35 L. Ed. 1044, 
where it was claimed and shown that the bonds then in contention 
were issued in disregard of the limita clearly fîxed by the constitution 
of lowa. But unless they were absolutely void, strong support to 
the claim of estoppel in this case is found'in the opinion of the court 
in the case of Ray Co. v. Vansycle, 96 U. S. 687, 688, 24 L. Ed. 800, 
where the court lays particular stress upon the fact not only that 
several installments of interest had been paid, but also that certificates 
of stock in the railroad company were delivered to the county in 
payment of the bonds ; that the certificates were still held by the 
county ; that they had never been tendered back for cancellation ; and 
that when the county refused to further pay interest no intimation 
was given of its willingness to cancel the certificates of stock. The 
county was held to be estopped under ail the facts in that case, 
which, in many of its features, is strikingly like the one now being 
considered. Equally strong is the case of Clay Co. v. Society for 
Savings, 104 U. S. 590, 591, 26 L. Ed. 856. When a person desires 
to invest in municipal bonds, it is a most important matter to him 
to obtain those upon which the promised interest has been promptly 
paid, and for the payment of which he may fairly assume that taxes 
hâve been levied and coUected. This state of fact brought about by 
a municipality will be a strong inducement to purchase, because such 
levying and collection of taxes, and the payment of interest on the 
bonds, must necessarily induce an innocent intending purchaser to con- 
clude that the municipality regards the bonds as valid and binding upon 
itselî. Coupled with such récitals as are contained in the bonds in 
this instance, the long-continued payment of interest after the plain- 
tif? purchased its bonds, as well as before, even if not amounting to 
matter of estoppel, in the strict sensé (upon which the court at this 
point expresses no positive opinion), is certainly, to say the least. 
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not witliout much weight with the çoilrt, when viewed in connection 
with ail the other f acts of the case. 

4. Stress is also laid upon other grounds of estoppel in conjunction 
with those; aïréady mentioned. It clearly appears from the évidence 
(i) that the people of Paducah well-nigh unanimously voted in favor 
of subscribing for the stock of the râilway company, — a vote which 
they must hâve known and intended would alniost necessarily lead 
to the issuing of the bonds of the city to pay for the stock ; (2) that, 
at least in some measure, upon the faith of that vote the much- 
desired railroad was built, and, it is fair to assume, at great cost to 
the comjpany; (3) that, ail the terms and conditions précèdent being 
fully performed by the railroad company, the city council, in the 
exact manner prescribed by the charter, passed an ordinance directing 
the mayor to subscribe for the stock; (4) that the bonds of the city 
to pay for the stock, and containing ail the pledges, récitals, and 
assurances embraced therein, were issued, payable to bearer, and duly 
delivered; (5) that certificates for $100,000 of the stock of the railway 
company were issued and delivered to the city, and there is no intima- 
tion that this stock is not still owned by it ; (6) that the interest 
coupons on the bonds were regularly and promptly paid by the city 
for over nine years, thus afïording by thèse acts of the city additional 
inducements to purchase the bonds, and further assurance of their 
validity ; (7) that the city in thèse ways got the desired railroad faciH- 
ties horth of the river, which are permanent and enduring ; and (8) 
that though resolving no longer to pay the interest on the bonds, 
which they now insist are illégal, there has been no intimation of 
any purpose or désire upon the part of thé city to return or cancel 
the certificates of stock, nor of any purpose or désire otherwise to 
return the money, or its équivalent, obtained for the bonds. Ail 
the benefite derived from the transaction are retained by the city, 
but the conséquent obligations are not to be met or discharged; 
and it must be apparent that the unanimity with which those obliga- 
tions were assumed by the çity gave no indication of such a course 
of conduct on the part of the municipality, whose crédit had stood 
high, if the jprice paid in the open market by the plaintiiï for its bonds 
afïords a true test for deterriiining that question. While probably 
some and certainly others of thealleged grounds would not of them- 
selves aflford adéquate support tp.aplea of estoppel, combined they 
constitute sucfi a vindication of plaintiflf's demand to relief that it is 
difficult to suppose that any court of justice would deny it. The 
council of the city, when it passed, on December 5, 1898, the resolu- 
tion offered in évidence by the défendant in regard to an ordinance 
decUning further tqpay interest on the bonds, must hâve felt the pres- 
sure of the obligations resulting from, the facts of this case, and ap- 
parently sbught to embody in the resolution some apology for its 
passage, byavowing therein "that said council was not actuated or in 
any m9.nner proihpted by any spirit or motive of a répudiation or a 
rejection oit the, justice, morally, of the claims of the bondholders in 
question upon the city," but, while recog-nizing the "justice, morally," 
of the claim of the bondholders, declared that its action was based 
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upon what a majority of its members had concluded at that late day 
were the demands of the constitution and laws of Kentucky. It 
seems to the court to be matter of congratulation for the city itself, 
under ail the circumstances of the case, that neither the laws nor the 
constitution of Kentucky make any "demand" nor afïord any coun- 
tenance for such a disregard of those obligations, and that the mem- 
bers of the council were mistaken in the view they took of it. On 
the contrary, thèse bonds and their validity seem to be most strongly 
buttressed, not only by those laws and by the facts proved, but also 
by the "justice, morally," and the right of the case. The court is not 
unmindful of the observations of Mr. Justice Harlan, in rendering the 
opinion of the court in the case, cited in argument of Buchanan v. 
Litchfîeld, I02 U. S. 278, 26 L. Ed. 138, upon the subject of con- 
sidérations merely moral in their bearing upon the décision of causes, 
wherte those considérations apparently come in collision with positive 
and well-established principles of law; but it must be remembered 
that moral obligations always play a most important part in questions 
of estoppel, for generally, the main, if not the only, support of such a 
plea is a moral obHgation. vSuch pleas are generally upheld, if at 
ail, upon the ground that it is against equity and good conscience for 
a party to insist upon a given claim or défense. Besides, it might also 
be suggested by that opinion of Mr. Justice Harlan that, if the 
bonds in this case are held to be null and void, then the city holds 
the value received for them as money which, ex aequo et bono, it 
should not retain, and which after demand might possibly be recov- 
ered from it by the parties entitled. In view of what has been stated, 
it appears to the court, after a very full and laborious considération 
of ail the facts and the law of the case, that the bonds from which the 
coupons sued on were taken are valid obligations of the city of 
Paducah, and consequently that the plaintiff is entitled to payment of 
the interest demands evidenced by those coupons. 

5. And lest there might be some uncertainty upon one point, it may 
be well to add that, in the opinion of the court, the bonds are per- 
fectly valid independently of any récitals they may contain, and inde- 
pendently of ail matters of estoppel pleaded by the plaintifif. In the 
opinion of the court, they are valid because the testimony shows 
that they were duly and properly issued, upon good considération, 
by the proper authorities of the city, for a lawful and bénéficiai pur- 
pose, and after the qualifîed voters, in proper manner and form, had 
authorized it. 

The judgment of the court will therefore be that the plaintifif recover 
as praved in his pétition. 
ii7r.-42 
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Bx parte RIOHAhds et al. 
: (Circuit Court,, S. D. West Virginia. August 18, 1902.) 

1. EquiT.Y—IîîjaNCTiON— Violation— Service op Process. 

.., The. violation of an injunction is punishable as a contempt, though at 
tlïe time of the violation no process had been served on défendants in 
theblU. 

2. SAME—PLKADiNa— Allégations. 

Iji answer to rulea m contempt proceedings for the violation of a re- 
straiâlrig order in the district court for the Southern district of West 
Virginia, défendants in the rules, who were résidents of West Virginia, 
and not named in the blll, stated that théy were advised that they were 
partiel to the original blll. The blll stated that It was brought agalnst 
the détendants named, "thelr confederates, associâtes," etc., whose clti- 
zenship and résidence were unknown. Eeld, that such défendants in 
the rules were not parties to the blll, slnce the allégation must be treated 
as referrlng to défendants who could be made parties, and so could not 
refer to any résident of West Virginia, and no défendant can be made 
défendant to a blll save by name. 
8. Samb—JuUïsdtction— Collatéral Attack. 

The question of jurisdiction to entertaln a blll cannot be made by per- 
Bonsrnot parties to it, in a collatéral proceeding to punlsh them for vio- 
lation of a restrainlng order In the suit 
4 Bamé— Evidence. 

Evidence consldered, and held to show défendants In contempt pro- 
céeâjngs for violation of an Injunction to hâve been "confederates and 
associâtes" of défendants in the blll on which the order was Issued. 
6. Samb— Service of Injunction— Absence of Service. 

It is not necessary that a person be served wlth an Injunction, In 
order to Jrender hlm amenable to Its provisions. If it appears that he 
hàd reaS(>nable notice of It 

6. Same— Injunction— GoNSTBDOTioN. 

An Injunction restralned défendants, thelr associâtes, etc., f rom con- 
gregatlng In or about the promises of plaintifC for the purpose of indu- 
clng Its erbploygs to qtilt work; from conducting or leading any body 
of men np to or upon the premlses of plalntlff; from interfering wlth 
plalntlffs employés on Its land or premlses; from interfering wlth the 
plalntlfiCs employés, or wlth any person desiriug to enter its employment, 
by the use of threats, Personal violence, or intimidation, or by any other 

, means wha,téoever calculatéd to Intimldate, terrorize, and alarm or place 
In fear any of the emploiyês of the plaintift in any manner whatsoever at 
or upon its premlses; and from In any unlawful manner Interfering wlth 
the plalntiS's employés whlle they might be passing to and from thelr 

, work on, and near the plalntiff's promises. Held, that the meaning of 
thé order was tiiat tiie défendants and ail persons subject to it were In- 
hlblted from Personal violence or intimidation of any sort towards the 
employés of plalntiff, even though such acts of intimidation were not 
performed on plalntiff's premlses. 

7, Samb— Injunction— Violation — Evidence, 

Evidence consldered, and JieW to show a violation of an injunction re- 
straining défendants from Intimidating or interfering wlth plaintIfCs 
employés. 

In Equity. Upon rules and attachments for contempt. 

Geo. W. Atkinson, Dist. Atty., Elliott Northcott, Asst. Dist. Atty., 
J. W. St. Clair, C. W. Dillon, and C. R. Summerfield, for the United 
States. 

S. C. Burdett, J. W. Linn, and Adam Littlepage, for défendants. 

H 5. See Injunction, vol. 27, Cent Dig. § 446. 
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KELLER, District Judge. On the 2yth. day of June, 1902, Collins 
Colliery Company filed its bill of complaint against Joe Crisco, Paul 
Dufaith, "Mother" Joiies, Mike Miller, who were alleged to be 
citizens and résidents of the state of Pennsylvania, W. B. Wilson, a 
citizen and résident of the state of Indiana, Chris. Evans, a citizen 
and résident of the state of Ohio, and certain other défendants, whose 
citizenship and places of résidence were alleged to be unknown to 
the plaintiff. The plaintifï is a corporation created and organized 
under the laws of the state of West Virginia, and in its bill alleged 
thèse facts, and that its place of business is in the county of Fayette, 
in the state of West Virginia, where it is engaged in the opération 
of a coal plant giving employment to about 600 laborers ; that it 
produces from 1,200 to 1,500 tons of coal per day, for which it finds 
market and sale in many différent states in the Union; that it has 
expended the sum of $250,000 in the construction and érection of its 
plant ; that it is operating under lease a tract of coal land containing 
about 1,300 acres, for which it must pay a minimum royalty of $10,000 
per year, whether it opérâtes the coal tract or not, and that if it 
should not operate this coal plant the payment of the royalty would 
be an actual loss to it; that it is under contract to furnish large 
quantities of coal for the markets aforesaid ; that it is operating its 
plant to about one-half of its capacity, and using the output therefrom 
in the fulfillment of its said contracts, and that it will be able to fulfill 
the said contracts and properly conduct its business if not hindered 
or delayed in the opération thereof; that about one-half of the 
niiners engaged for it, and other employés, are working under contract 
in the matter of mining and producing coal, and are receiving wages 
with which they are satisfied and in ail respects contented; that the 
remainder of the miners and employés engaged as such at its mines 
are willing to work and continue their employment, but that they 
hâve been and are partially idle because they hâve been intimidated 
and put in fear on account of the actions of the défendants and their 
confederates ; that there has been and is in existence what is called 
a "miners' strike" in the région in which the complainant's mine is 
situated, and that in pursuance of the said strike and its promotion 
there is a confédération, combination, and association of men organ- 
ized to that end, and that the défendants named in the bill are among 
the men so organized, and for that reason came into the state of West 
Virginia, and hâve gone among the coal miners and other employés 
engaged in mining coal and laboring in the plaintiff's plant for the 
sole purpose of inducing and persuading the plaintifï's miners and 
other laborers to quit work, and hâve indulged in threats, menaces, 
inflammatory speeches, and démonstrations ; and complainant avers 
that, if this course is pursued, its employés who are now at work 
will be intimidated and coerced from mining coal and the performance 
of ail other labor; that the said actions of the défendants hâve al- 
ready been the means of causing a large number of complainant's 
employés to quit mining and laboring for the complainant; that the 
défendants named in the bill are insolvent, as complainant is ad- 
vised and allèges, upon information; and that therefore they will 
be wholly unable to respond in damages for the injuries thus donc. 
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and complainant will be irreparably damaged, which injury and dam- 
age, it i? alleged, wiîl largely exceed in amount the sum of $2,000. 
Complainant further allèges that there are others associated with the 
named : défendants, whose names are unknown to the complainant, 
and ^e confederating with the said défendants for the purpose of 
aiding ând promoting the acts aforesaid, and for the purpose of in- 
timidating and coercing the employés of the complainant to cease 
their work; that the défendants are leaders in différent labor organ- 
izations, and are engaged in the business and occupation of creating 
agitations and disturbances among the coal miners of this and other 
States; and that they are now engaged in the work of endeavoring 
to organize the employés in the employment of the complainant. 
Complainant further allèges that under the leadership, control, and 
management of the défendants there are large bodies of men who 
congregate near complainant's coal plant; that they hâve been in 
close proximity to complainant's employés, making inflammatory 
speeches, and that they hâve threatened to march with said bodies 
of men through and over the premises of the complainant, which, it 
is alleged, is for the purpose of intimidating, scaring, and coercing 
the men who are now engaged at work for complainant, and for 
the purpose of causing them to stop their employment; and com- 
plainant avers that unless the défendants and such agents and con- 
federates are inhibited from further conducting such meetings, and 
from marching through complainant's premises, the défendants, 
through this agency and by this means, will intimidate complain- 
ant's said coal miners and other employés, and thereby indirectly 
coerce them to quit their labor and employment, to the great loss 
and damage of complainant ; that the défendants and their said agents 
and confederates hâve made violent threats against the employés of 
complainant, should they continue in their employment; that such 
threats hâve been to the effect that complainant's employés would 
be "killed and riddled with bullets" if they continued in complain- 
ant's employment; and that by such threats and the other means 
aforesaid the défendants, or some of them, their associâtes and con- 
federates, are about to cause complainant's employés to cease work. 
The bill contained a prayer for an injunction restraining and in- 
hibiting the défendants hereinbefore named, their confederates, and 
ail others associated with them, from in any manner interfering with 
complainant's employés by the use of threats, personal violence, or 
intimidation, or by any means whatsoever calculated to terrorize 
or alarm the employés of the complainant, etc. 

Upon the filing of this bill a temporary injunction was granted, 
restraining the défendants named in the bill, their confederates, 
and ail others associated with them, from interfering with the plain- 
tifï's employés now in its employ at or upon its premises, or from 
interfering with any person in or upon its premises who may désire 
to enter its employment, by the use of threats, personal violence, or 
intimidation, or by any other means whatsoever calculated to in- 
timidate, terrorize, and alarm or place in fear any of the employés 
of the plaintiff in any manner whatsoever, at or upon its premises. 
And the défendants and ail other persons associated with them were 
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further enjoined from undertaking, by any of the means or agencies 
mentioned in the plaintiff's bill, from going upon the plaintifï's land 
or premises to induce or cause any of the said employés to quit 
or abandon work in the mines of the plaintifï or upon its premises, 
and from congregating in or about the premises of the plaintifï for 
the purpose of inducing the employés in said mines to quit and aban- 
don work in them. And the défendants, their confederates and asso- 
ciâtes, were further restrained from conducting or leading any body 
or bodies of men up to or upon the premises of the plaintifï for the 
purpose of inducing or causing the plaintifï's employés to quit and 
abandon working for the plaintifï, or from in any manner interfering 
with, directing, or controlling plaintifï's employés on its land or prem- 
ises, or from interfering in the business of the plaintifï upon its 
land or premises. The défendants, their associâtes and confederates, 
were further enjoined from going upon any part of the plaintifï's 
land and premises for the purpose of intimidating, coercing, or en- 
deavoring to procure and induce the plaintifï's employés to cease 
working in its mines and upon its premises, by any improper threats, 
unlawful means, or agencies whatsoever, and from in any unlawful 
manner interfering with the plaintifï's employés while they may be 
passing to and from- their work in the said mines, on and near the 
plaintiff's premises. 

A hearing upon a motion for a permanent injunction was by er- 
ror set down for the i6th day of July, 1902, at the United States court 
room at Bluefîeld, and upon that day, it appearing that the plaintiff's 
bill would not be matured until September rules, an order was en- 
tered continuing the hearing upon said motion to the first day of the 
September term of the court at Huntington. In the meantime, on 
the içth day of July, 1902, the plaintiff presented to the judge of this 
court, sitting in chambers, its pétition setting forth that since the 
issuance and service of the said injunction order, to wit, on the I7th 
day of July, 1902, certain persons named in said pétition, who in said 
pétition are alleged to be agents and confederates of the défendants 
named in the original bill, together with other persons, making in ail 
a body of about 400, were conspiring and confederating together for 
the purpose of causing petitioner's employés to quit their employment, 
and for the purpose of intimidating and coercing the miners and 
other employés who were engaged at work for petitioner from con- 
tinuing their work and labor ; that in pursuance of said combination 
and conspiracy the parties named therein, together with the unknown 
persons making up the said body of men, gathered upon a certain 
level pièce of ground lying adjacent to petitioner's premises, and that 
John Richards, who is alleged in the said pétition to be the leader 
of said body of men, made a speech to them that was calculated to 
incite disorder and breaches of the peace ; that large portions of said 
body of men (those named in the pétition being a part thereof) march- 
ed up to petitioner's premises in a threatening and violent attitude, 
and while there cursed, abused, and threatened petitioner's employés, 
calling them "scabs," "thieves," etc. ; that the said body of men are 
still camping upon and holding meetings upon said pièce of land 
near said petitioner's mines, and continuing their interruptions and 
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menadnç noises, etc. This pétition was duly sworn to, and îKereup- 
on, by direction of the court, the rules and attachments which are the 
subjects of the présent inquiry were directed to be issued. 

Prior to the hearing upon the rules a motion was made to quash 
(he rules ând attachments awarded herein on the ground that the 
court had nO jurisdiction to issue the same, the défendants being ait 
citizens of the state of West Virginia, and by reason of the citizenship 
of the plaintiff could not hâve been made parties to the original suit, 
and that therefore the court is without jurisdiction to award a rule 
against them for violation of its injunction issued in said suit. The 
argument upon this point was ingénions and able, — particularly that 
portion insistîng that juHsdiction of the original suit is acquired only 
by service of process, and that process was not served on any of the 
défendants to the bill until after the alleged violations of the pre- 
liminary restraining order ; but if, as is conceded, the court has pow- 
er to issue a temporary and preliminary restraining order, it is 
not perceived upon what theory it is denied the power to punish vio- 
lations thereof merely because process has not yet been served in 
the suit. This motion is overruled on the authority of the following 
cases: Ex parte Lennon, i66 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 
II 10; U. S. V. Agler (C. C.) 62 Fed. 824; American Steel & Wire 
Co. V. Wire Drawers' and Die Makers' Unions (C. C.) 90 Fed. 598 ; 
U. S. V. Sweeney (C. C.) 95 Fed. 435 ; Conkey Co. v. Russell (C. C.) 
III Fed. 417. 

In the Lennon Case the suprême court of the United States said : 

"To render a person amenable to an Injunction, It Is nelther necessary 
that he should hâve been a party to the suit In which the Injunction was 
Issued, nor to hâve been actually served wlth a copy of It, so long as he ap- 
pears to hâve had actual notlc^." 

In the case of Conkey Go. v. Russell it was held that: 

"Where a fédéral court has Issued an injunction directed against the de- 
fendants In a suit, and which has been served upon them, such court has 
Jurisdiction to punish for contempt any person who, wlth actual knowledge 
of the Injunction and of its scope and effect, combines and confederates 
wlth défendants who were enjolned, for the iJûrpose of vlolatlng and reslst- 
Ing it, and who. In pursuance Oî such consplracy, alds and asslsts In the 
commission of acts which were enjolned. This Jurisdiction exists by reason 
of the consplracy to defeat the process of the court, and although such per- 
son Is a stranger to the suit, and, by reason of hls citizenship, could not 
hâve been made a défendant thereîn." 

Upon the authority of thèse and the other cases above cited, I 
hâve overruled the motion to quash the rules and attachments. 

Answers were filed by the several défendants to the rules, which 
answers deny in most instances the acts charged in the pétition, but 
admit that a meeting of striking miners was held on the I7th of 
July, 1902, on a certain property in the Glen Jean bottom, in which 
meeting the défendants participated ; but they deny any intentiona! 
violation of the injunction order of the court, and, in effect, deny ail 
of the other allégations of the pétition. The answers are both nu- 
merous and voluminous, and it can serve no purpose to hère attempt 
to set forth in détail the allégations contained therein. In each of 
thèse answers there was a statement that the défendant in the rule 
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is advised that by the bill and process issued thereon he îs a party to 
the original suit of Collins Colliery Company v. Joe Crisco and others, 
and therefore insists that upon the face of the bill the court has not 
jurisdiction of the said cause. To thèse allégations in the answers 
the government, by its counsel, excepted, and said exceptions are 
sustained. I cannot hold that thèse défendants, or any of them, 
were, or were attempted to be, made parties to the original suit. 
The only language in the original bill that could give color to any 
such claim is the statement contained therein that it brings its suit 
against the défendants named, and against their "confederates, asso- 
ciâtes, agents, and promoters, whose citizenship and places of rési- 
dence are to your orator unknown." In the prayer the bill asks for 
the process of subpœna against the défendants named in the bill, and 
"against their confederates and associâtes, when their names shall 
hâve been discovered." The court is bound to treat this allégation in 
thi? bill and this prayer for process as referring to défendants who 
could properly be made parties, and therefore that allégation in the 
bill could not hâve referred to any résident of West Virginia. More- 
over, no défendant can be made a défendant to a bill except by name, 
and before any of thèse parties could hâve been made a party to this 
bill a proper order of the court, upon pétition of the plaintiff, would 
hâve to be entered. Holding as I do, that thèse persons are not 
parties to the bill, I must further hold that the question of jurisdiction 
to entertain the original bill cannot be raised by persons not parties 
to it, upon a collatéral proceeding. Ex parte Lennon, i66 U. S. 548, 
17 Sup. Ct. 658, 41 L. Ed. II 10; Conkey Co. v. Russell (C. C.) m 
Fed. 417. 

Upon the hearing of thèse rules voluminous testimony was ofïered 
on both sides, and it novv devolves upon the court to détermine in 
each case the following two questions: (i) Does the défendant in 
the rule stand in the relation of a confederate and associate of the 
défendants to the bill, or any of them? (2) If so, has he violated 
the restraining order of the court? Both of thèse questions must 
be answered in the affirmative before the court can punish thèse de- 
fendants, because it is only as confederates (that is, aiders and abet- 
tors) with the défendants in the bill, or some of them, that the court 
has any jurisdiction of the défendants to the rules. 

The testimony upon the first point develops that most of the de- 
fendants to the bill, and, I believe, ail of the défendants to the rule, 
except C. F. Stewart, are members of a secret labor organization 
known as the United Mine Workers of America, which national order 
is divided into what are known as "districts," and thèse districts sub- 
divided into local unions; that district No. 17 comprises the states 
of West Virginia and Virginia, and that there are local unions at prac- 
tically every colliery where a sufficient membership can be obtained ; 
that there are numerous local unions in the neighborhood of the 
plaintifï's mine, and that there is one, at least, at Glen Jean ; that W. 
B. Wilson, défendant to the original bill, is secretary and treasurer of 
the National Organization of United Mine Workers, and that défend- 
ant Chris. Evans is a member of its national executive board ; that, 
of the défendants to the rules, John Richards is président of district 
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No., 17, and that the others, excçpt C. F. Stewart, are members of 
various locail unions within said district ; that on June 7, 1902, a strike 
was înaiigiirated in obédience to the order of a district meeting held 
at Huntington, W. Va., at which meeting some five or six members 
of the national executive board of United Mine Workers were présent, 
and that the national organization has recognized and aided said strike 
by furnishing funds for carrying it on, counsel, advice, etc. ; that 
G. W. Purcell, a member of the national executive board of United 
Mine Workers of America, and a résident of Indiana, has been sent 
into West Virginia to conduct the strike, and that he has been advis- 
ing, aiding, and directing Richards in that behalf; that funds were 
placed to his crédit in the Montgomery Bank by means of drafts 
signéd by John Mitchell as président and W. B. Wilson as secretary 
and treasurer of the United Mine Workers of America ; that he paid 
for provisions and supplies of various kinds purchased of local mer- 
chants by checks upon this fund, and that thèse provisions and sup- 
plies were distributed to the local members of the order at their 
various camps, including the one hereinafter more particularly re- 
ferred to ; that Chris. Evans, another of the défendants to the original 
bill, and a member of the national executive board, residing at Nel- 
sonville, Ohio, has been and is making purchases of provisions from 
a firm in Cincinnati, Ohio, for shipment to the mine workers in dis- 
trict No. \y to the value of about $5,000 daily; that thèse purchases 
were shipped in car-load lots and distributed to the members of the 
local unioils, and that about 2j^ car loads had been shipped to Glen 
Jean, where plaintifif's works are located, and were placed in a store- 
house rented for the purpose, and daily distributions were made 
therefrom among the members of the local unions attendant upon 
the meetings at Glen Jean, and the members living there, during the 
continuance of the "protracted meeting" at Glen Jean, hereinafter re- 
ferred to; that J. W. CarroU, another member of the national ex- 
ecutive board, and a native of West Virginia, also consulted with John 
Richards, président of district No. 17, as to the management and 
conduct of the meetings hereinafter referred to, at Glen Jean, and 
advised with him in regard thereto ; that about July 16, 1902, men 
from places as far away as seven, eight, or nine miles from Glen 
Jean began to gather there at a point very near to where the em- 
ployés 01 the plaintiff lived and worked, and that John Richards ap- 
peared there àlso on the evening of the i6th of July ; that on July 
iSth he made a speech at a place called "Lookout," where he said 
he had gotteri out the men at Ansted, and that he was going to Cliff 
Top to gfet out the men there, and from there to Loup Creek (Glen 
Jean); that when he got to Glen Jean he made a speech in which 
he said they.were going to hold a protracted meeting until the plain- 
tiflf's men came out; that in another speech to the workmen of the 
plaintiff he told them that "the time is approaching very rapidly when 
our union will be recognized, and when this union is recognized I 
want to say to you, my brethren, that I hâve a list of the men who 
are hère in front of me, and thàt this list will be placed in the hands 
of every local union, and that you will not be able to get any work 
in the United States. If you will corne forward as men, and attach 
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yourselves to the Union, you will be ail right"; that thèse meetings 
continuée! from day to day, many of the men from a distance sleeping 
in a pavillon on the premises and on the ground, and getting their 
meals at the camp, where there were a number of cooks, or getting 
supplies from the storehouse before referred to; and that at the 
date of the hearing the meetings were still going on. 

Thèse being the facts, or some of them, disclosed by the évidence, 
I am forced to the conclusion that the acts donc and the things said 
at Glen Jean on the I7th day of July, and the days immediately pre- 
ceding and foUowing that day, were done in confédération with the 
défendants in the original bill, or some of them, at least. It is clear 
to my mind that this strike, and the method of its conduct, had the 
approval and support of the National Organization of United Mine 
Workers of America, and that it was the work of the order at large, 
of which the défendants in the bill are officers and organizers, and, 
under the facts shown as to support, assistance, and direction by mem- 
bers of the national executive board, it is not at ail too much to say 
that the statement made by John Richards, the district président, that 
he had a Ust of the nonunion men at Glen Jean, and that when the 
union was recognized they would be unable to get work anywhere 
in the United States, was authorized by the défendants, and that in 
making it he was aiding and abetting them in their purposes, — pur- 
poses declared by the means and agencies employed, and emphasized 
by the actions and words of the local members of the order of which 
the original défendants are leaders. 

We now come to the second question, namely, hâve thèse défend- 
ants violated the restraining order of this court? The évidence in 
the case is voluminous and conflicting. The sworn answers of the 
défendants, supplemented by their oral testimony, deny that they 
ever intentionally violated the injunctional order issued herein. It 
is in évidence that some of them were not served with the restraining 
order, but it is also in évidence that the order was posted in many 
conspicuous places ; that it was freely and largely talked about, and 
that the United Mine Workers had several retained counsel, who were 
appealed to for information and advice respecting the court's order ; 
and that they gave it as counsel for the order, etc. It is not neces- 
sary that a person be served with an injunction in order to rendèr 
him amenable to its provisions, if it appears that he had reasonable 
nptice of it. Ex parte Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. 
Ed. Il 10. Most of the défendants to thèse rules hâve admitted that 
they were perfectly aware of the existence of the restraining order in 
this case, that they had seen copies of it and had heard it discussed, 
and that they placed an interprétation upon it which prevented them 
from going upon the premises of the plaintifif company; but they 
claim they thought they could go up to its line, and within those 
limits do as they pleased. A very few of the défendants do not ap- 
pear to hâve been served with or to hâve had knowledge of the 
restraining order. Some of them cannot read, and the court is loath 
to attribute a knowledge of the contents of the restraining order to 
them, in the face of their déniai that they knew of it, although the 
great weight of the testimony is to the effect that it was constantly 
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talked about; and thatthe leaders, John Richards and others, in 
their speeches, cautioned aU thèse people not to violate the ternis of 
the injunction. The court not only does not désire, but would be ex- 
tremely sorry, to punish any one who, without a knowledge of its 
restraining order, did acts which with Itnowledge of the same would 
be violations of the order ; and therefore, reviewing the évidence in 
this case, the rules heretofore issued against Sam Washington, Joe 
Smith, R. L,. Bess, James Mcivor, and Joe Prenosel are ordered to 
be discharged, as is also the rule against C. F. Stewart, who was 
not shown to be a member of the United Mine Workers, or to hâve 
acted in Confédération therewith. 

With -regard to ail the otber défendants, it has been shown either 
that they hâve been served with the restraining order of the court, 
or that they had information as to its existence and contents. Hâve 
they been guilty of its violation? The order of the court restrained 
thèse parties from "congregâting in, on, or about the premises of the 
plaintiff for the purpose of inducing the employés in said mines to 
quit and abandon work in them"; from "conducting or leading any 
body or bodiés of men up to or upon the premises of the plaintiff for 
the purpose of inducing or causing the plaintiff's employés to quit 
and abandon working for the plaintiff, or from in any manner in- 
terfering with, directing, or controlling plaintiff's employés on its 
land or premises, or from interfering in the business of the plaintiff 
upon its land or premises"; from interfering with the plaintiff's em- 
ployés, or with any person who may désire to enter its employment, 
"by the use of threats, personal violence, or intimidation, or by any 
other means whatsoever calculated to intimidate, terrorize, and alarm 
or place in feâr any of the employés of the plaintiff in any manner 
whatsoever, at or upon its premises"; and from "in any unlawful 
manner interfering with the plaintiff's employés while they may be 
passing to and from their work in said mines, on and near the plain- 
tiff's premises." The true meaning of this injunction is that thèse 
défendants, and ail other persons who are subject to it, are inhibited 
from Personal violence or intimidation of any sort of the employés 
of the plaintiff. As to what constitutes intimidation, and consequent- 
ly_ acts violativé of the court's order, the answer will largely be gov- 
èrned by the circumstances. The following are some of the cases in 
which injunctions hâve been sustained, and violations thereof held to 
hâve occurred: 

"A simple 'request' to do or not to do a thlng, made by one or more of a 
body of strlkers under circumstances calculated to convey a threatenlng in- 
timidation, with a design to hinder or obstruct employés In the performance 
of their dutles, Is not less obnoxlous than the use of physlcal force for the 
same purpose. A 'request' under such circumstances Is a direct threat and 
an intimidation, and wlU be punished as such." In re Doolittle (C. C.) 23 Fed. 
545. 

"Where employés of a rallroad company that Is In the hands of a receiver 
appolnted by the court are dlssatisfled with the wages paid by the receiver, 
they may abandon the employment, and by persuasion or argument induce 
other employés to do the same; but if they resort to threats or violence to 
induce the others to leave, or accomplish their purpose, without actual vio- 
lence, by overawing the others by preconcerted démonstrations of force, and 
thus prevent the receiver from operatlng the road, they are guilty of a con- 
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tempt of court, and may be punished for their unlawful acts. Where a party 
of men combine with Intent to do an unlawful tliing, and in the prosecution 
of that unlawful intent one of the party goes a step beyond the balance of 
the party, and does acts which the balance do not themselves perforai, ail 
are responsible for what the one does. It Is essential, however, that there 
should be a concert of action,— an agreement to do some unlawful thing." 
U. S. V. Kane (C. C.) 23 Fed. 748. 

"We can go to any friend and urge him to do thls or do that. That Is a 
part of the common libertles of every man in this country. And the ques- 
tion is not whether thèse gentlemen went there in a pleasant way, and 
stated reasons, or urged their friends to qutt work, but, did they go with 
such an intended démonstration of power, and in such an attitude, that 
though, as they hâve stated hère, they simply requested thèse engineers and 
employés to quit, they did It under circumstances that the engineers and the 
trainmen were intimidated, and quit because they felt compelled to? * * * 
It is not necessary that there should be actual violence. As my Brother 
Treat sald in a similar case (In re Doolittle [C. C] 23 Fed. 544) that we had 
before us in St. Louis, a request, under thèse circumstances, is a threat. 
Every sensible man knows what It means, and courts are bound to look 
at things just as they are, to pass on faets as they are developed, to treat 
the conduct of men just as it is, and to impute to them that Intention which 
their acts and their conduct disclose was their intention." U. S. v. Kane 
(0. C.) 23 Fed. 750, 751. 

"A writer, signing himself 'Chairman,' sent the following notice to the 
varions foremen of the shops of the Wabash Kailway Company durlng a 
strike organized to resist a réduction of wages; the railroad being at that 
time in the hands of a receiver appointed by the United States circuit court: 

'Office of Local Oommittee, June 17, 1885. . , Foreman: You are here- 

by requested to stay away from the shop until the présent difficulty is set- 
tled. Your compliance with this will command the protection of the Wa- 
bash employés. But in no case are you to consider this an intimidation." 
Held, that this was an unlawful interférence with the management of the 
road by the receiver, and a contempt of court, for which the writer should 
be punished." In re Wabash E. Co. (O. C.) 24 Fed. 217. 

"An injunction was granted and served on défendants, restrainlng them 
and ail others from in any way interfering with the management, opération, 
or conducting of the mines named in the bill, either by menaces, threats, 
or Intimidation of any character used to prevent the employés of said mines 
from golng to or from the same, or from engaging in their usual business 
of mining. Défendants jolned a body of over 200 striking minera in march- 
ing, with music and banners, past one of said mines and the homes of the 
miners working thereln, marching and countermarching for three days along 
the public highway between the mine and the homes of the miners, haltlng 
in front of the mine, and taklng positions on each slde of the road which 
the miners must cross in going to and from the mine, before daylight and 
late at night, at the time when such miners were going to and from their 
work. The avowed object of the strikers was to Influence the miners to 
join in the strike, and this marching and halting in front of the mine were 
with the évident intent to accomplish this object by intimidation, and some 
of the miners were thereby intimidated and kept away from their work. 
Beld, that défendants were guilty of contempt. Any use of a public high- 
way which prevents its reasonable, seasonable, and ordinary use by the 
gênerai public or by citizens for purposes connected with their regular busi- 
ness is unlawful, and in a proper case the continuance of such use may be 
enjoined. The owner of a mine is entitled to the aid of the courts to pro- 
tect him against the unlawful interférence of others in the continued enjoy- 
ment of the right to operate his mine, the right to employ the labor of those 
willing to work, and his right to the use of the highway leading to his 
mine, for himself and his employés." Mackall v. Katchford (0. C.) 82 Fed. 
41. 

"An injunction will be granted where members of labor organizations con- 
spire unlawfully to interfère with the management of the business of a cor- 
poration, and to compel the adoption of a particular scale of wages, by con- 
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greg&tln^ tlotously and In large numbere at ànd near the works of the cor- 
ppraliph for the purpose pf preventing persons not members of said organ- 
isation ffom enterlng the employ of the corporation or remaining therein, 
by întiniidation, consisting in physical force, or Injury, actual or threat- 
eneâ, to person or property. The jurlsdiction of equity is not ousted be- 
eause the acts Complalned of may also be the subject of indictment." Wire 
Co. V. Murray (C, O.) 80 Fed. 811. 

The suprême court of the United States, in the case In re Debs, 
158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092, in suniming up its 
conclusions, stated, among other things, that the proceeding by in- 
junction is of a civil character, and may be enforced by proceedings 
in contempt; that such proceedings are not in exécution of the crim- 
inal laws of the land ; that the penalty for a violation of an injunction 
is no substitute for, and no défense to, a prosecution for any criminal 
ofifense committed in the course of such violation; that, an injunc- 
tion having been issued and served on défendants, the circuit court 
had authority to inquire whether its orders had been disobeyed, and, 
when they fouiid they had been, then to proceed under section 725, 
Rev. St., which grants power to punish, by fine or imprisonment, diso- 
bedience by any party or other person to any lawful virrit, process, 
order, rule, decree, or command, and enter the order of punishment 
complained of; and finally that, the circuit court having full juris- 
diction in the premises, its finding of the fact of disobedience is not 
open to review on habeas corpus. 

"If the object of a labor union is unlawful, or if the methods em- 
ployed by it, either to induce acquisitions to its ranks or to accomplish 
its ulterior purposes, are unlawful, ail persons who combine in such 
efiforts are conspirators." U. S. v. Weber (C. C.) 114 Fed. 950. 

The case just cited is peculiarly important, because it was a case 
recently decided in this circuit, and upon which Judge Simonton, a 
learned and able circuit judge, sat with Judge McDowell, and con- 
curred in the décision, and because it establishes the principle that, 
where unlawful acts are donc by a labor union, the members thereof 
who take part in such acts are ail conspirators. 

The évidence in this case is conflicting as regards the acts of many 
of the individual défendants, but there is no déniai of the fact that 
the men under the leadership of Mr. Richards congregated at Glen 
Jean for the purpose of holding meetings with the avowed object of 
getting the men then at work for the plaintif! company to quit ; that 
Mr. Richards, in one of his speeches there, made use of the lan- 
guage heretofore quoted, and that his utterances were applauded 
by the men gathered there ; and that the epithets "scabs" and "black- 
legs" were hurled from time to time at the men who were at work 
and were not members of the Union, although more particularly ad- 
dressed to men who were at work and had formerly been members 
of the Union; that thèse meetings and marches were attended by 
l^rge numbers of men, greatly exceeding those who were at work 
for the plaintifif; that the men so at work, or at least some of them, 
were intimidated and rendered uneasy, and that, had it not been for 
the présence of armed guards, they would not hâve felt it safe to 
work at ail ; that, as it was, they were rendered so uneasy that they 
habitually quit work at about the time when the full crowd of strik- 
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ing miners had gathered, that period usually being at or a little after 
noon; that at several times small bodies of men separated them- 
selves fron: the rest of the meeting and called for volunteers to aid 
them in going into the mines and forcibly taking out the men at 
work ; that individual striking miners were heard to curse and abuse 
the men at work, and to use contemptuous languagc regarding the 
court and its mjunctions ; and that, in the marches up to the prop- 
erty Hne of plaintifï, the body of marchers endeavored to induce 
plaintifï's employés to join them. On the other hand, it has been 
shown that the leaders of this movement in their speeches counseled 
obédience to the law; that they beheved they were not violating the 
injunction of this court in holding the meetings and marchings 
which they held; and the court does not doubt that the men under 
their direction, and in attendance upon the meetings of which they 
were the chiefs, believed, as they believed, that in what they were 
then doing they were not violating the orders of the court. Of 
course, this statement is subject to a few exceptions, as it has been 
shown that several of the men were guilty of violent expressions and 
of a rather contemptuous attitude when served with copies of the 
injunctive order; but thèse acts were not set forth in the pétition 
herein, and hâve not been considered by the court in arriving at its 
judgment. Upon the whole, the court is of opinion that, consider- 
ing the exculpatory oaths of the défendants themselves, and their 
solemn asseverations that they intended no violation of the order 
of the court, this is a case calling for justice tempered with mercy ; 
but, if the évidence had shown that thèse men had intentionally and 
willfully; violated the order of the court, it would hâve become its 
duty to hâve made the punishment adéquate to such intentional and 
willful violation. It is therefore adjudged, ordered, and decreed that 
the rules heretofore awarded against John Richards, Jim Sizemore, 
H. A. Moseby, George Holcomb, M. W. Ratlifif, H. D. Hutchinson, 
C. Totten, C. W. Stewart, Vint Miller, Wm. Snyder, John Uposky, 
Bert Campbell, Jas. Hager, M. M. Mason, H. F. Hawks, J. W. Ewing, 
Ed. Scott, Robt. Mason, Anderson Allen, and T. R. De Long b'e 
made absolute. The court does not fînd that ail of thèse men hâve 
been equally guilty of violating its injunction, but is impressed with 
the idea that, although technically guilty, perhaps none of the men 
hâve intended to put themselves in the attitude of disobedience to 
the court's orders, and will therefore not attempt to draw any fine 
distinctions between those who hâve been adjudged guilty, and will 
inflict as mild a penalty as, in its judgment, could be done, with the 
hope and in the belief that both those so held guilty and others who 
may know of this proceeding will in the future endeavor to keep 
themselves within lines of safety in regard to thèse orders; and the 
court desires now to make it known to ail and sundry who may be 
aiïected by the injunction orders entered in the several cases now be- 
fore it that any future violations of those orders, if proved, will be 
severely dealt with. The only reason that the court does not now 
inflict a severe punishment is because it gives credence to the sworn 
answers and testimony of défendants that in what they did they were 
ignorant that they were violating the court's order. 
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The sentence of the court is that you, John Richards, Jim Size- 
more, C. W. Stewart, Vint Miller, Wm. Snyder, John Uposky Bert 
Campbe}!, Jas. Hager, M. M. Mason, H. F. Hawks, J. W. Ewing, 
Ed. Scott, Robt. Mason, Anderson Allen, and T. R. De Long, and 
each of you, be fined the sum of $S, to be paid into the treasury of the 
United States, together with the costs of the rule and attachaient 
issued herein, and that you stand committed until this sentence is 
complied with, or bond, with gopd security, is entered into before the 
clerk of this court for the payment of said fines and costs. 



UNITED STATES V. BEEBE et al. 

(Circuit Court, D. Massachusetts. September 4, 1902.) 

No. 1,200. 

1. Ctjstoms Dutibs— Liquidation— Vamatiok of Foreign Coins. 

In reduelng foreign standard coins to United States currency for the 
assessment of dutles, the basis In ail cases Is the value of the pure métal 
in such coins, and not thelr exçhauge value. 

2. Same— Reliquidation. 

This rulC; is not changed by the proviso to section 25 of the tarlff act 
of 1894, whlch authorizes the secretary of the treasury to order a re- 
llquidatlbn of any entry upon satlsfactory évidence that the value in 
United States currency of the foreign nioney specifled In the Involce 
was at thé date of certification at least 10 per centum more or less 
than the value proclaimed during the quarter In whlch the consular 
certification oocurred. The word "value," as used In such proviso, means 
the pure-metal value, and it confers no povs^er upon the secretary to 
order a rellquldatlon of an énti'y on the basis of the exchange value of 
the coins specifled in the Involce, as shown by the consular certiflcate, 
because such value varies more than 10 per centum from the proclaimed 
value for the quarter. \], 

8. SaMB— CONCLUSIVBNBSS OF RBLiquIDATION. 

An order for rellquldatlon of an entry, made by the secretary of the 
, treasury under the proviso of section 25 of the tarifE act of 1894, upon 
évidence satlsfactory to him, based on the requlred différence between 
the pure-metal value of the foreign money specifled in the Involce and 
the proclaimed value, is conclusive, and the action of the collecter 
thereunder Is not revlewable by the board of gênerai appralsers or the 
courts; but where the secretary , acts under an erroneous construction 
of the statute, and beyond the scope of the authority conf erred on him 
by the pçoviso, by adopting as the basis of the reliquidation the exchange 
value of the foreign coin, instead of the pure-metal value, whereby the 
dutles are Increased, the question arlsing upon such rellquldatlon is 
one of law, and not of fact, and upon seasonable protest by the im- 
porter the action of the collecter Is revlewable by the board of gênerai 
appralsers and the courts, under sections 14 and 15 of the customs 
admhilstratlve act of 1890. 

On pétition by the United States for a review of the décision of the 
board of gênerai appraisers in the matter of certain merchandise im- 
ported by Lucius Beebe & Sons into the port of Boston and Charles- 
town. 

% 1. See Customs Dutles, vol. 15, Cent Dlg. J 190. 
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Henry P. Moulton, U, S. Atty., and William H. Garland, Asst. 
U. S. Atty. 

Whipple, Sears & Ogden, for Lucius Beebe & Sons. 

COLT, Circuit Judge. This is a second pétition for review, relating 
to the same entry of merchandise. The décisions of the circuit court 
of appeals and of the circuit court on the first pétition are found in 
45 C. C. A. 230, 106 P"ed. 75, and 103 Fed. 785. While the spécifie 
questions now presented may difïer in form, the principles which un- 
derlie and control both thèse pétitions were carefully considered by 
this court in U. S. v. J. Allston Newhall & Co. (C. C.) 91 Fed. 525. 
That case involved the construction of section 25 of the tarifï act of 
1894, and especially the proviso thereof (28 Stat. 552) ; and this is true 
of both thèse pétitions. In U. S. v. J. Allston Newhall & Co. this 
court said: 

"This section, until we reach the proviso, Is substantially a re-enactment 
of the previous law. The contention of the government rests upon the propo- 
sition that the Word 'value' In the proviso is not limlted to the value 'of the 
pure métal,' but extends to other methods of valuation, never before adopted 
with respect to specifled foreign standard coins. To adopt this construction 
is to hold that congress Intended to départ from the long-established rule, 
and to Introduce a nevr and uncertain mode of valuation in cases coming 
within the terms of the proviso. The resuit is that the body of the section 
provides one vyay, and one vray only, for estlmatlng the value of foreign 
standard coins, while the proviso covers other ways in conflict with former 
well-settled principles. Certalnly, the court should not adopt such a con- 
struction, if It be at ail doubtful. To hold that, where the value of the 
foreign coin during the quarter varies less than ten per centum from the 
value proclaimed, the pure-metal value Is to govern, and that when it ex- 
ceeds ten per centum the seeretary of the treasury may adopt any standard 
of valuation he sees fit, based upon rate of exchange, trade conditions, or 
flnancial reports, would resuit in the introduction of those éléments of uncer- 
tainty and confusion which the law has aimed especially to prevent The 
purpose of the proviso, in our opinion, was, not to change the prlnciple' In 
estlmating the value of foreign coins, but rather to permit of a différent 
estimate on the same prlnciple. If it should appear at any time during the 
quarter that the proclaimed value was to a considérable degree at variance 
with the actual fact existing at the time of any given Importation. While 
the standard of valuation should be flxed and based on Intrinsic value, the 
whole législation on this subject shows an effort on the part of congress 
to provide speedier means for correcting the valuation when it is shown to 
be wrong, Until 1873 any change in the valuation of specifled foreign 
standard coin required a spécial enactment. By the statute of 1873 the 
proclaimed estimate must be made annually. By the statute of 1800 it must 
be promulgated quarterly. The proviso, in section 25 of the act of 1894, 
was simply another step in the same direction, and was intended to permit 
a new estimate of valuation at any time during the quarter, where there 
was found to be an error of at least ten per centum. This Is the natural 
construction and évident intent of the whole section, and is in harmony with 
previous législation. * » • The second question raised by the govern- 
ment under the asslgnment of errors is that the board of gênerai appralsers 
had no jurisdiction to review the action of the collecter lu estlmating the 
value In United States money of foreign coin. This case Is not one of dis- 
puted appraisement of the value of Imported merchandise, as to which the 
décision of the board of gênerai appralsers is made final under section 13 
of the customs administrative act of June 10, 1890. U. S. v. Klingenberg, 
153 U. S. 93, 102, 14 Sup. Ct T90, 38 L. Ed. 647; Hilton v. Merritt, 110 U. S. 
97, 3 Sup. et. 548, 28 L. Ed. 83. The dutiable value in rupees of the mer- 
chandise In this case is admitted under the agreed statement of facts; the 
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only Issue being whether.this court or the board of gênerai appralsers bas 
jùWsdictlbn to review the action of the coUector in reducing to United States 
currency the value of the rupees. Such jurisdiction, If any, must be found 
In sections 14 andlS ùf the act of Juiie IOî 1890. The jurisdiction conferred 
upon the circuit court by section 15 is coextensive with the jurisdiction con- 
ferred on the board of gênerai appralsers by section 14. Thls was so held 
by the suprême court in the Klingenberg Case (153 U. S. 93, 14 Sup. Ct. 
790, 38 L. Ed. 647) In the foUowing words: 'The subjects of review by the 
circuit court, providedfor by section 15, extend to ail questions of Islw and 
fact In respect to which the board of gênerai appralsers hâve appellate juris- 
diction, except the décision of that board as to the dutiable value of mer- 
chandisé, which is provided for by section 13, and is made conclusive against 
àll parties Interested.' In construlng section 14, the court says: 'By section 
14 the collector's décision on rate and amount of duties, Including ail dutiable 
costs and charges, and as to ail fées and exactions of whatever character 
(except duties on tonnage), may be the subject of appeal to the board of 
gênerai appralsers.' The Klingenberg Case decided that, vi'here the coUector 
■was slmply called upon, under the statute, to f oUow the estlmate of value 
made by the director of the mint and proclalmed by the secretary of the 
treasury, his action v?as not subject to revievvr by the board of gênerai ap- 
pralsers. If, for exarùple, in the présent case, the coUector had adopted the 
proclalmed rate for the rupee on January 1, 1896, of $.233, his décision -would 
havé been final. This conclusion of tlie court was based upon the rule laid 
down in CoUector v. Richards, Cramer v. Arthur, Hadden v. Merritt, ubi 
supra. Thèse authorities show the absolute concluslveness of the value esti- 
mated by the director of the mint and proclalmed by the secretary of the 
treasury of the standard coin of foreign countries. After holding that the 
collector's construction of the value as proclalmed was correct, the court 
sald: 'Xhls being the proper construction to be placed upon the proclama- 
tion of Jùly 1, 1892, we are of the opinion that the collector's action in adopt- 
ing the value of the gold florin at the estlmate fixed therein was not subject 
to review by the board of gênerai appralsers, under the princlple laid down 
In tbë authorities already ref erred to.' Ail the Klingenberg Case decided 
was that, . when the coUector foUowed such proclalmed value, his action 
was not the subject of appeal under section 14. The présent case is the 
reverse, for hère the collecter refused to be governed by the proclalmed value. 
• • • The question in thls case has référence to the 'amount of duties,' 
and is, therefore, reviewaWe under sections 14 and 15 of the act of June 10, 
1890, by the board of gênerai appralsers and by the circuit court. The 
amount of duties liq\ildated at the proclalmed value of the rupee would 
hâve bèen less than the amount liquida ted at the exchange value. The 
Klingenberg Case Is not an authority upon the proposition that, where the 
coiléctor déclines to accept the proclalmed value of a foreign standard coin, 
and adppts another standard, thereby increasing the amount of duties upon 
Imported merchandise, his action is not the subject of review, under the 
act of 1890. Our conclusion Is that the board of gênerai appralsers and this 
court hâve jurisdiction, and tliat the décision of the board reverslng the 
action of the collecter should be afflrmed." 

Following the conclusions in U. S. v. J. Allston, Newhall & Ce, this 
court, on the first pétition in the case at bar, held: 

(i) In reducing foreign standard coins to United States currency 
for the assessment of duties, the basis in ail cases is the value of the 
pure métal in such coins, and not their exchange value. 

(2) This long-established rule was not changed by the proviso to 
section 25 of the tarifï act of 1894 (28 Stat. 552), as to reliquidations, 
where it appcared that the value of the foreign money specified in an 
invoice had varied at the time of the invoice more than 10 per cent, 
from that proclaimed by the secretary of the treasury for that quarter. 

(3) A collecter is not authorized, because the consular certificate 
accompanying an invoice shows the current exchange value of the 
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money of the invoice to be more than lo per cent, greater or less than 
the proclaimed value for the quarter, to départ from such proclaimed 
value, and adopt, for the assessment of duties, the exchange value 
shown by the certificate. 

(4) The action of a collector in declining to accept the proclaimed 
value of a foreign standard coin, and in adopting another standard, 
thereby increasing the amount of duty on the imported merchandise, 
does not relate to a disputed appraisement, but to the amount of 
duties ; and, under Customs Administrative Act June 10, 1890, §§ 14, 
15, is reviewable, on the protest of the importer, by the board of gên- 
erai appraisers and the circuit court. 

(5) The collector, in adopting the exchange value of the rupee as 
certifîed by the United States consul, and in not adopting the pro- 
claimed value for the rupee, in liquidating the entry in question, acted 
illegally, and the board of gênerai appraisers had jurisdiction to order 
a reliquidation at the proclaimed value. 

(6) The décision of the board of gênerai appraisers must be sus- 
tained unless it is shown that there has been a valid reliquidation of 
the entry in question under the authority conferred upon the secretary 
of the treasury by the proviso of section 25 of the tarifif act of August 
27, 1894. 

(7) A valid reliquidation under this proviso is a reliquidation based 
upon the required différence between the pure métal value of the for- 
eign coin and the proclaimed value, and is as conclusive as the pro- 
claimed value under. the preceding part of the section. 

(8) The note appearing at the foot of the quarterly estimate of coin 
value on July i, 1898, "The value of the rupee to be determined by 
consular certificate," gave no right, power, or authority to the col- 
lector to liquidate the entry in question at the value of the rupee stated 
by the United States acting consul in the certifîcates attached to the 
two invoices. 

Upon further considération, the court sees no reason to change or 
modify the views expressed or the conclusions reached in thèse opin- 
ions. On the former pétition, concerning the entry under considéra- 
tion, the importers contended : First, that there had been in fact no 
reliquidation of the entry; and, second, that the reliquidation of the 
entry on any other basis than that of the pure-metal value of the for- 
eign coin was unauthorized. The circuit court considered both thèse 
propositions, and decided both questions in favor of the importers. 
On appeal the circuit court of appeals properly only considered the 
first question, and, having determined that there had been in fact no 
reliquidation, afKrmed the judgment of the court below on that ground, 
but "without préjudice to the right of either party to proceed further, 
after a proper liquidation by the collector of customs at the por*- 
of Boston, in accordance with section 25 of the tarifï act of August, 
1894, including the proviso therein." After the décision of the circuit 
court of appeals, the collector liquidated the duties on the merchandise 
at the value of 19.9 cents for each rupee, in accordance with the pro- 
claimed value of the rupee in pure métal, as set forth in the treasury 
circular of July i, i8g8. Thereupon the secretary of the treasury in- 
117 F.— 43 
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forJïi^d Ihe coHector that "satisfactory évidence" had been produced to 
hiiîii"È^hfiiswiïJg that the value in United States currency of the foreign 
naOiney of the invoice, liamely, the rupee of India, was 32.11 cents at 
the dates of certification, which is ten per centum more than the value 
proclaime4 during the'quarter in which the consular certification oc- 
çured"; and in viewjof this fact he directed the coUector "to re- 
liqUidate the entry hei-einbefore mentioned on the basis of this latter 
value' {32.11], under the authority conferred upon the secretary of 
the tfeasury by the proviso to section 25 of the act of August 27, 
1894." Tîhe collector accordingly reliquidated the duty by taking the 
rupees of the invoice at the value .of 32.11 cents each. By the agreed 
statenjent of facts it appears that this order for reliquidation was net 
based Uponany difïerence between the pure-metal value of the rupee 
on August II, 1898, and September i, 1898, the dates, respectively, of 
the coosulai", certificates of the invoices, and the proclainied value for 
the quarter beginning July i, 1898; that the pure-metal value of the 
rupee,' in: termsof United States gold dollars, on the dates of consular 
certififiati0n, was substantially 19.9 cents, being the value contained in 
the proclamation; and that the value of 32. xi cents was not intended 
to be the pure-metal value of the rupee on the dates of certification. 
The importers duly protested against this reliquidation, the board of 
geneital appraisërs sustained the protest, and the United States has 
brougbt this pétition for review in the circuit court. 

In view-sOf the décisions of this court, there is only one point now 
urged by the government which caljs for serious considération. It is 
côntéindedthat the action of; the collector cannot be impeached, be- 
cauSe the power vested in the secretary of the treasury, under the pro- 
viso of 'Section 25 is absolute, and that his order for reliquidation, 
whethec:: jtistified or not by the prbper construction of the proviso, is 
not sybjecit to judicial review. This argument is based on the ruling 
of the suprême court that the proclaimed value of foreign coins esti- 
mated by the director of the mint isj final, and cannot be reviewed by 
thè board of gênerai appraisers or the courts, and the ruling of this 
court on the first pétition for review in the présent case, that a valid 
reliquidation under the proviso of section 25 is as conclusive as the 
proclaimed value under the: preceding part of the section. Collector 
V. Richards, 23 Wall. 246, 257, 259,; 23 L. Ed. 95; Cramer v. Arthur, 
102 U. S. 6ï2, 619, 620, 26 L. Ed. 259; Hadden v. Merritt, 115 U. S. 
25. 27, 5 Sup. Ct. 1 169, 29 L. Ed. 333; U. S. v. Klingenberg, 153 
U. S. 93, 14 Sup. Ct. 790, 38 L. Ed. 647. To détermine the weight 
and force of this arginnent, it is well to point out the issue before the 
suprême coUrt-in those cases, and the scope of the ruling on the ques- 
tion of conclusiveness. 

In Collector v. Richards, the director of the mint, acting within the 
terms of the act of March 3, 1873) and in conformity with the powers 
conferred thereuhder, estimated the pure-metal value ol the franc of 
France at 19 cents and 3 mills, and this value was proclaimed by the 
secretary of the treasury onjanuary l, 1874. The court held Ihat the 
act of March 3, 1873, repealed former acts relating to the value of the 
franc, and that the collector's action in following the proclaimed value 
was correct. In construing the act of 1873, which in this part is identi- 
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cal with section 25 of the act of 1894, Mr. Justice Bradiey, speaking 
for the court, said : 

"The important words of the flrst section are as follows: 'The value ot 
foreign coin, as expressed in the money of the account of the United States, 
shall be that of the pure métal of sueh coin of standard value.' The plain 
meaning of this language is that the value of foreign coins in United States 
money shall be measured by the amount of pure métal contained therein 
■when of standard value; that is, when of the weight and flneness required 
by the laws and régulations of the country where they are produced. » * * 
The true method of comparing their money of account with ours, when both 
are based on aetual coin, is to compare the standard coins of the two 
countries In a perfect state, and to ascertain the aetual amount of pure métal 
in each. This is the resuit at which congress seems to hâve arrived, and, as 
we thinlî, wisely." 23 Wall. 257, 259, 23 L. Ed. 95. 

Cramer v. Arthur also arose under the act of 1873. The director 
of the mint, in conformity with the statute and the method therein 
prescribed, estimated the values of foreign standard coins in United 
States money, and thèse values were duly proclaimed by the sec- 
retary of the treasury. The pure-metal value of the Austrian florin 
was fixed at 47.60 cents. The importer sought to go behind this 
value, and show a différent value. This was refused on the ground 
that the proclaimed value was conclusive. In the opinion of the 
court Mr. Justice Bradiey said: 

"The plaintifC seeks to go behind this valuation, and to show that at the 
time of the purchase of the goods the value of the silver florin in Vienna, 
as quoted in the papers, and as exhibited by the aetual rate of exchange, 
was less than 47.60 cents, namely, 45.60 cents, and that the value of the 
paper florin was 43.71 cents. This, we thlnk, the plaintiff cannot be allowed 
to do. The proclamation of the secretary and the eertificate of the consul 
must be regarded as conclusive. In the estimation of the value of foreign 
moneys for the purpose of assessing dutles there must be an end to contro- 
versy somewhere. When congress fixes the value by a gênerai statute, par- 
ties must ablde by that. When it fixes the value through the ageney of of- 
ficiai instrumentalities, devised for the purpose of making a nearer approxi- 
mation to the aetual state of thlngs, they must abide by the values so ascer- 
tained. If the currency is a standard one, based on coin, the secretary's 
proclamation fixes it; if it is a depreclated currency, the parties may hâve 
the benefit ôf a consular eertificate. To go behind thèse, and allow an 
examination by afBdavlts In every case, would put the assessment of duties 
at sea. It would croate utter confusion and uncertainty. • • * It is of 
the utmost conséquence to the government, and it is, on the whole, most 
bénéficiai to importers, that the value of foreign moneys should be officially 
ascertained, and that they should be fixed by a uniform method or rule." 
102 U. S. 619, 620, 26 L. Ed. 259. 

Hadden v. Merritt likewise arose under the act of 1873. Hère, 
also, the director of the mint had estimated the pure-metal values 
of foreign standard coins, which were duly proclaimed by the secre- 
tary of the treasury. The invoices of the merchandise were made out 
in Mexican dollars. It was held that the proclaimed value was con- 
clusive upon custom-house officers and collectors, and could not be 
impeached by évidence showing that the director of the mint had 
made a mistake or miscalculation in his estimate by expressing the 
value of the Mexican dollar in the silver dollar of the United States, 
and not in the standard gold dollar. In that case Mr. Justice Mat- 
thews, speaking for the court, said: 
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"The value bf ftirelgtt coins, as ascertalnefl by the estlmate of the director 
of the mint and proclaimed by the secretary of the treasury, Is eouclusi^e 
upon custom-house offlcers ànd importers. No errors alleged to exist in the 
estlmate, resulting froinany cause, can be shown In a judiclal proeeeding, 
to affect the rlghtS df the' government or individuals. There is no value, 
and can be nonè, là such <SOins,' eicept as thus ascertalned; and the duty of 
ascertainlng attd déclaring their value, cast upon the treasury department, 
is the performance of an executive function, requiring sklU and the exercise 
of fiMpnent and discrétion, whlch prëcludes judicial inquiry Into the cori-ect- 
ness 6t the décision. If any error In adopting a wrong standard, rule, or 
mode of eomputatlon, or In any other wày, is alleged to hâve been committed, 
theré Is btit one method of correction. That is to appeal to the department 
itself. To permit judicial inquiry in any case is to open a matter for repeated 
décision, Whlch the statute evidently intendéd should be annually settled by 
public authority; and there is not, as is assumed in the argument of the 
plalntiff in error, any such positive and peremptory rule of valuation pre- 
scribed in the statute as serves to limit the discrétion of the treasury de- 
partment In mailing its pubUshed estima te, or would euable a court to correct 
an alleged mistalie or miscalculation. : The whole subject is confided by the 
law exclusively to the jurisdiction of the executive ollicers charged with the 
duty, and thelr action cannot'lbe otherwise questioned." 115 U. S. 27, 28, 5 
Sup. et. 1170, 29 L. Ed. 333. ' 

U. S. V. Klingenberg arose after the passage of the customs ad- 
ministrative act of June lo, 1890 (26 Stat. 131). The director of the 
mint, in conformity with the act of 1873, had estimated the pure- 
metal value of foreign standard coins, and such values were duly pro- 
ck.imed by the secretary of the treasury on July i, 1892. In re- 
duciiig thé çurrencyçf the invoices into United States money, the 
collector estimated tlie; florin at $0.482, which was the proclaimed 
value of the gold florin. The importer protested against this action, 
insisting that the collector should hâve adopted the silver florin as 
the standard value^ it having been referred to in the proclamation 
as the "nominal standard.** Having fiist deterrnined that the proper 
construction of the proclamation required the collector to adopt the 
gold florin as the pure métal and better standard, rather than the 
silVer florin, of "nominal standard," the court held that "the col- 
lector's action in adopting the value of the gold florin at the estimate 
fixed therein was not subject to review by the board of gênerai 
appraisers, under the principle laid down in the authorities already 
referred to." 153 U. S. 100, 14 Sup. Ct. 793, 38 L. Ed. 647. Thèse 
authorities were Collector, etc., y. Richards, and the other cases al- 
ready discussed. 

In ail thèse cases it will be observed that the director of the mint, 
acting within the scope of , the powers conferred by statute, made his 
estimâtes on the pure-metal basîs. It is manifest, therefore, that 
the rule of conclusiveness laid down in thèse cases goes to this extent, 
ànd no fuflher: Where the pufe-rnetal values of foreign standard 
coins as provided by the âtatuté hâve been estimated by the director 
of the mint aild proclaimed by the secretary of the treasury, such 
values are conclusive, ànd cànnot be impeached by évidence of mis- 
take or miscalculation. In other words, the pure-metal estimate by 
the director of the mint, as a fact found, is final, and the collector's 
action in conformity with such finding is not subject to judicial review, 
either under the old law, where the importer brought suit agairst the 
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collector in the circuit court to recover the excess of duties paid, 
or under the customs administrative act of 1890, where an appeal is 
taken from the coUector's décision to the board of gênerai appraisers. 
Assuming the word "vakie" in the proviso of section 25 to mean 
"vahie in pure métal," as the court has already determined, the doc- 
trine of conclusiveness applied to reliquidations goes to this extent, 
and no further : The order for reliquidation of an entr}' by the 
secretary of the treasury upon évidence satisfactory to him, based 
on the required différence between the pure-metal value of the for- 
eign money specified in the invoice and the proclaimed value, is con- 
clusive, and the action of the collector thereunder is not reviewable 
by the board of gênerai appraisers or the courts. 

But this is not the issue presented in the case at bar. The im- 
porters are not seeking to impeach the order for reliquidation by évi- 
dence that the secretary's fînding of fact respecting the diiïerence 
between the pure-metal value of the rupee and its proclaimed value 
at the date of the consular certifications was erroneous. There is 
no such question involved in the présent case. On the contra ry, it 
is stipulated that the order for reliquidation was not based upon any 
différence in métal values, and that the pure-metal value of the rupee 
on the dates specified was substantially the same as the proclaimed 
value. The case now presented raises no question of fact, but only 
questions of law. The fundamental inquiry has référence to the 
power of the secretary, under the proviso, to make the order in 
question; and this court having determined that the proviso does 
not authorize him to make such an order, the spécifie question under 
discussion is whether, under such circumstances, the order is unim- 
peachable. Is an order for reliquidation, founded upon a wrong in- 
terprétation of the statute, conclusive, and the collector's action there- 
under not subject to review? Can the secretary choose any stand- 
ard of value for the foreign coin he pleases, — as, for example, the 
exchange value, — and will such action be final, although it is outside 
of the authority and jurisdiction conferred upon him by the proviso? 
Can the secretary first adopt an illégal standard of value, and then 
make an order or finding based upon such illégal standard, which 
cannot be impeached? If the doctrine of conclusiveness goes to this 
extent, then the importer is no longer governed by the laws which 
congress enacts, but by the secretary's interprétation of them; and 
the resuit might be that under the form of reliquidation the pure- 
metal ruie of value in the assessment of duties, which has prevailed 
since the origin of the government, may be to a large extent nullified. 
In Greely v. Thompson, 10 How. 225, 234, 13 L. Ed. 397, the suprême 
court said : 

"The orders as well as the opinions of the head of the treasury depart- 
ment, expressed In cither letters or circulars, ate entitled to much respect, 
and wlU always be duly welghed by this court; but it is the laws which 
are to govern, rather than their opinions of them; and Importers, in cases 
of doubt, are entitled to hâve their rights settled by the judicial exposition 
of those laws, rather than by the views of the department." 

Alleged errors of judgment or of fact, or alleged mistakes or mis- 
calculations, committed by a government ofïicer when acting within 
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the authority cqnferred by law, are very différent in prîncîple from 
alleged errors springing from a njisinterpretation of the law and the 
adoption of a principle which is contrary to law. The finding by the 
director of the mint of the pure-metal value of foreign coins, as au- 
thorized by section 2^, or the finding by the secretary of the treas- 
ury of the requisite différence between the pure-metal value of a for- 
eign coin and the proclaimed value, as authorized by the proviso, is 
a very différent thing from the finding by the director of the mint 
of the exchange value of foreign coins, not authorized by section 25, 
or the finding by the secretary of the différence between the ex- 
change value of a foreign coin and the proclaimed value, not au- 
thorized by the provisp. Suppose, for example, the director of the 
mint, in his estimate of July i, 1898, in évidence in the présent record, 
had said: "In pursuance of section 25 of the act of August 27, 
1894, I présent in the fbllowing table an estimate of the values of the 
standard coins of the nations of the world for the next quarter. 
Thèse estimâtes are not, as heretofore, based on the pure-metal 
value of such coins, but on their exchange value, as certified by con- 
sular certificate. This estimate is in accordance with the provisions 
of section 25 as I interpret them." And suppose thèse exchange 
values had been duly proclaimed by the secretary of the treasury, 
"to be foUowed in estimating the value of ail foreign merchandise 
exported to the United States on or after July i, 1898, expressed in 
any of such metallic currencies." Can it be.presuraed for a moment 
tfaat such proclaimed values would be binding and conclusive upon 
ail importers of foreign merchandise ? In such a case the director 
of the mint manifestly has transcended the powers conferred upon 
him by section 25, which déclares "that the value of foreign coin 
* * * shall be that of the pure métal value," There is hère a 
plain violation of the terms of the;. statute. The estimate has pro- 
ceeded on a principle contrary to law. In attaçking such an esti- 
mate the issue is simply one of law involving the power of the di- 
rector of the mint under the statute. It is a question of illégal action, 
arîsin^ putside of aythorized powers, and not of error or mistake 
Gommitted within thé scope of lawful authority. So in the case at 
bar, assuming the word "value" has the same signification in the 
proviso a.$ in the body of the section, when the secretary ordered 
the relîquidàtiôn of the entry in question on a basis other than the 
pure-metal value of the rupee, or the différence between its pure- 
metal value and the proclaimed value, he exceeded the powers confer- 
red by statute. , He adopted an unauthorized standard of valuation. 
He proceeded on a wrong principle, contrary to law. The secretary 
of the treasury, the collector of customs, the commissioner of pat- 
ents, the officers of the land department, and ail offîcers of the gov- 
ernment xhârged with ofRcîal duties, must proceed according to law. 
Within the scope of their statutory powers their acts may be final 
and conclusive, but acts which are based upon a wrong construction 
of the statute, or which proceed ffôm following a wrong principle, 
contrary to law, or which flow from an assUmption of authority or 
jurisdiction not conferred by statute, hâve never been held to be 
conclusive and unimpeachable. Some of the authorities are reviewed 
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in the able opinion by Judge Somerville, speaking for the board of 
gênerai appraisers, in the case at bar. The principle is so clear upon 
reason, and has been so often recognized, that it is unnecessary to 
refer to numerous cases. Under section 13 of the customs adminis- 
trative act the décision of the board of gênerai appraisers is made 
"final and conclusive as to the dutiable value" of imported marchan- 
dise. But in respect to such conclusiveness Mr. Chief Justice Fuller, 
speaking for the court, in U. S. v. Passavant, said : 

"Whlle the gênerai rule is that the valuatlon is conclusive upon ail parties, 
nevertheless the appralsement is subject to bé Impeached where the appraiser 
or coUector has proceeded on a wrong principle, eontrary to law, or has 
transcended the powers conferred by statute." 169 U. S. 16, 21, 18 Sup. Ct. 
219, 42 L. Ed. 644. 

In Robertson v. Frank Bros. Co., 132 U. S. 17, 24, 10 Sup. Ct. 
5> 7> 3.3 L. Ed. 236, the court said: 

"But It is contended that the act of the appraiser in making, or requiring 
to be made, the addltional charges for transportation and labor, was final 
and conclusive, and cannot be made the subject of inquiry. It is undoubtedly 
the gênerai rule that the valuatlon of merchandise made by the appraiser, 
unappealed from, to merchant appraisers, is conclusive. But whllst this is 
the gênerai rule, it Is subject to the qualification that If the appraiser pro- 
ceed upon a wrong principle, eontrary to law, and this be made to appear, 
his appralsement Is not unimpeachable. This qualification applies to the acts 
of many other ofllcials charged with duties of a similar character." 

In Muser v. Magone, 155 U. S. 240, 247, 15 Sup. Ct. yj, 80, 39 L. 
Ed. 135, the-court said: 

"Yet, though the valuation is final, and not subject to review and change 
and reconstruction by the verdict of a jury, it is open to attack for want of 
power to make It; as where the appraisers are disqualified from acting, or 
bave not examined the goods, or illégal items hâve been added Independent 
of the value. The principle applled in such cases is analogous to that by 
whieh proceedings of a judicial nature are held invalid because of the absence 
of some strietly jurisdictional fact or facts essential to their validity." 

In Shepley v. Cowan, 91 U. S. 330, 340, 23 L. Ed. 424, Mr. Justice 
Field, in the opinion of the court, when speaking of the décisions of 
the land office, said: 

"The offlcers of the land department are specially designated by law to 
reçoive, consider, and pass upon proofs presented with respect to settlements 
upon the public lands, with a view to secure rights of pre-emption. If they 
err in the construction of the law applicable to any case, or if fraud is prac- 
ticed upon them, or they themséïves are chargeable with fraudulent prac- 
tices, their rulings may be reviewed and annulled by the courts when a con- 
troversy arises between private parties founded upon their décisions; but, 
for mère errors of judgment upon the weight of évidence in a contested 
case before them the only remedy is by appeal from one otficer to another 
of the department" 

See, also, Butterworth v. Hoe, 112 U. S. 50, S Sup. Ct. 25, 28 L. 
Ed. 656; Johnson v. Towsley, 13 Wall, "jz, 20 É. Ed. 485; Moore v. 
Robbins, 96 U. S. 530, 535, 24 L. Ed. 848; Catholic Bishop of Nes- 
qually v. Gibbon, 158 U. S. 155, 15 Sup. Ct. 779, 39 L. Ed. 931 ; Rail- 
road'Co. v. Forsythe, 159 U. S. 46, 61, 15 Sup. Ct. 1020, 40 L. Éd. 71. 

The point now taken for the first time by the government that the 
action of the collector is not a "décision" within the meaning of sec- 
tion 14 of the customs administrative act is untenable, because the 
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"ascertaînmenta|id liquidation Qfduties" is plainly a "décision" with- 
in tbe meaning ofthç; section. 

With respect to seçt;ion 2652 of the Revised Statutes, it may be 
ob&ei-ved that, although the collector must carry into effect ail in- 
structions of the secrçtary of the treasury relative to the exécution 
of the revenue laws, yet as to third persons the legality of the col- 
lector's action is open to judicial review. Greely v. Thompson, 10 
How. 225, 234, 13 L,. Ed. 397; Tracy v. Swartwout, 10 Pet. 80, 95, 
9 L. Ed. 354. 

In conclusion, ît would seem that thîs whole controversy must 
turn ori' the true construction of the word "value" in the proviso. 
If the interprétation by the government be correct, and the word 
signifies exchange value, or any standard of value the secretary may 
adopt, then the order for reliquidation, and the action of the col- 
lector thereon, were légal, and conclusive on the importers. If, 
on the contrary, as we hold, the word "value" signifies pure-metal 
value, then the sécretary's ordef for reliquidation was beyond the 
scope of his authority, and contrary to law, and the action of the 
colleictor was appealable to the board of gênerai appraisers, and re- 
viewable by this court, under sections 14 and 15 of the customs ad- 
ministrative act. 

For thèse reasons the décision of the board of gênerai appraisers 
must be afïirmed. Décision afHrmed. 



In re FREEMAN et al. 

(District Court N. D. New York. October V, 1902.) 

No. 669. 

1. Banebtjptot-Jtidgments in State Coubt— Eitect. 

Judgments obtained by a creditor of a bankrupt In a state court were 
not final and conclusive prior to the expiration of the tlme to appeal 
therefrom, either on the fédéral courts or on the trustée in bankruptcy, 
elther as to the existence or amount of the credltor's claim. 

2. SaME— JlTDaMENTS— AOCOBD AND SATISFACTION. 

Accord and satisfaction may be pleaded as a défense to a Judgment, 
notwithstanding it is a debt of specialty and record. 
8. SaMB— OONSIDE^TION— ENfoecement. 

Crèditors of a bankrupt recovered judgment In a state court, and 
thereafter, before the expiration of the*time to appeal, and In consldera- 
, tion of the trustee's promise not to appeal, the ereditors agreed to ac- 
cept in settlement two-thirds of the damages fixed by the judgments, to- 
gether wIth the costs, to be paid on the trustee's settlement wlth cer- 
tain transférées of the property in suit. The trustées did not appeal, 
and, after the time Ilmited to appeal had exiiired, the ereditors repudi- 
, ated the compromise, a^d ,refused to accept a tender of the amount 
stipulated. Eeld, that such compromise -wns not nudtim pactum, but 
that on the expiration of the time to appeal wlthout the trustées appeal- 
ing, it became execnted in part, and a valid accord and satisfaction. 

In Bankruptcy. 

W. F. Canough, for judgment ereditors. 
L. L. Waters, for trustée. 

H 2. See Accord and Satisfaction, vol. 1, Cent. Dig., §§ 15, 25, 32. 3S. 
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RAY, District Judge. J. Irvîiig Freeman and Frank E. Freeman 
composed the firm of Freeman & Freeman. The firm and the indi- 
vidual partners were adjudged bankrupts. Edgar F. Brown was ap- 
pointed trustée, and thereafter two actions were brought in the su- 
prême court of the state of New York against said trustée to recover 
certain property, with damages for the détention thereof, sold by the 
plaintiffs in said actions to said firm shortly before its bankruptcy. 
The plaintififs succeeded in such actions, and judgments were ren- 
dered, and entered in the Onondaga county clerk's ofifice February 26, 
1902, viz. : 

In favor of Henry H. Roelof against said trustée for the value 
of certain property and damages for the détention thereof... $654 S4 

Costs 120 30 

$ 7T5 14 

In favor of Espenscheid Hat Co. for the value of certain prop- 
erty and damages for the détention thereof $192 78 

Costs 117 00 309 78 

Total ?1,184: 92 

The défendant had the statutory time — 30 days — in which to appeal 
from thèse judgments, and appeals were contemplated, and the ad- 
visability of such proposed action was discussed by the défendant 
Brown, as trustée, his attorney, L. L. Waters, and the référée in bank- 
ruptcy for that district, D. W. Cameron. The validity of the de- 
mands was still in dispute, and an appeal was advised by Mr. Waters, 
who asserted that such judgments could not be sustained. Of thèse 
facts said plaintifïs were advised. On the I5th day of March, 1902, 
at the suggestion of such référée, who was evidently acting in the 
interest of the creditors of the estate, the trustée and his said attor- 
ney and Mr. Canough, the attorney for the plaintifïs in such actions, 
met with the référée, and thè question of the validity of such judg- 
ments, the propriety of appeals therefrom, and the chances of success 
therein, the cost of such action to the estate, etc., were discussed. As 
the resuit of this conférence, a verbal agreement was made, whereby 
the said trustée, with the assent of his attorney and the approval of 
the référée, promised not to take an appeal from said judgments, 
or either of them, and to pay to the attorney for such plaintifïs in 
the case wherein Henry H. Roelof was plaintifï two-thirds of the 
damages fixed by said judgment, or $436.56, and the fuU bill of costs, 
$120.30, — total, $556.86; and in the case wherein said Espenscheid 
Hat Company was plaintifï two-thirds of the damages as fixed by the 
judgment, or $128.52, and the costs, less $30, or ^y, — total, $215.52, 
— unless the défendant, said trustée, should be unable to eflfect a set- 
tlement with one Schafer, who had purchased said goods, or a part 
thereof, of such trustée, subject to such suits in replevin, and who, 
as the plaintiffs in such judgments assert, had brought an action 
against said trustée, Brown, which waâ then pending and undeter- 
mined, in which case the défendant Brown, as trustée, was to pay the 
full amount of the said judgments, and the plaintifïs were to hold 
one-third thereof and the sum of $30 pending the resuit of the action 
of Schafer against said trustée ; and, in case said action was deter- 
mined in favor of said trustée, then the plaintifïs in suth judgments 
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were tO; retain the full amount tliereof, but, in case Schafer succeeded, 
then plâiritiffs were to returnsaid sum so paid over to the défendant 
on said judgments. It was also àgreed, as the plaintiffs in said judg- 
ments assert, that this sum shbùld be paid in two or three days. 
They also assert that their attorney,- Mr. Canough, called for the 
raoney sçyeral times, .jjut that payment was refused. It is plain that 
the statèment or understanding of thç attorney for the plaintififs in 
such judgments that an action was pending between Schafer and 
Brown, as trustée, was an error. The truth is that Schafer purchased 
the title or interest of the trustée in said goods from him with knowl- 
edge of the claims of the plaintififs in said judgments, and subject 
thereto, .and had sold said goods to one Vinney, and the trustée 
had notified Schafer of the actions above referred to, and had a claim 
against him for the amount of such judgments in case they were 
sustained on appeal. This différence of statement is not very mate- 
rial, as the fact is that, as a part of the settlement, the trustée was 
to see Schafer or Vinney or both, and settle with them, if possible ; 
and the payment by the trustée to Canough for said plaintifïs, and the 
amount thereof, depended on the settlement to be made or that 
mîght be made with Schafer. This explains the delay in making pay- 
ment and completing the settlement. Thèse demands and so-called 
refusais to pay were not regarded or treated as a répudiation of the 
agreement of settlement, for the said plaintififs, by their attorney, 
continued to call for the money, and diil not, because of nonpayment, 
déclare the agreement of settlement broken by the trustée, and there- 
fore at an end. Before any repud^tion of the agreement by said 
plaintifïs (they always acting by thpir attorney, Canough), the trustée 
efifected his settlement with Schafer or Vinney, or both, and pending 
such settlement allowed his time in wl?.ich to appeal from said judg- 
ments to expire, liavjng no notice of any purposeof the plaintiffs in 
said judgments to repudiate or disclaim the settlement on any ground 
or for any reason. Such tjme expired on the 28th day of March, 
1902. On the I7th day of April, 1902, the said trustée, défendant 
in said judgments, tendered to : thé plaintiffs ip said judgments the 
amount hè had agreed. to pay, and which they had agreed to accept 
in full payment and satisfaction of said claims or judgments, both 
damages and costs, if the défendant would not appeaL Said plaintiffs 
then refused tp accept such money so tendered, and refused to carry 
out the said agreement. One of the plaintiffs repudiated the agree- 
piçnt soon after the tii^ie to appeal expired ; the other not until after 
the tender of payment >vas made. Motions were then made for 
lèave to issue executïoris on said judgments, and for orders directing 
the trustée ,to pay same in full. 'phèse orders were denied by the 
référée, who made an order or orders directing the trustée to pay the 
plaintifïs iu said; judgments, or their said attorney, the said amounts 
of money àgreçd upon, to wit, $772.38, on demand, in full payment 
and. satisfaction of said denjands répresented by said judgments. The 
■màtter is npw brought before the courtier its décision and the opinion 

'of; the judgë. , • 

It carihot be disputed that the settlement was one proper to be 
made, was in the interest of the estate and of ail concerned, and fair 



IN EE FEEEMAN. 683 

and équitable. It was made in the présence of the référée, who had 
the matters in charge, and was approved by him. It was a contract 
made in open court in settlement of a pending contested claim, and 
approved by the court. The référée directed that no appeal be taken 
by the trustée, and directed him to compromise with said Schafer 
and Vinney. However, this agreement was not reduced to writing, 
and it may be that it might hâve been repudiated by either party 
before the trustée, relying thereon and acting in exécution thereof, 
lost his right of appeal, or surrendered his claim against Schafer or 
Vinney. Up to that time it was unexecuted, except so far as the 
trustée had proceeded to effect a settlement with Schafer or Schafer 
and Vinney. But the moment the time to appeal expired the plain- 
tiffs in the judgments had received the full considération for their 
agreement to accept the sitms mentioned in full payment and satis- 
faction of the claims then represented by the judgments, and the 
agreement became valid and binding, and spécifie performance might 
hâve been enforced. It was the équivalent of a payment made and 
accepted. The trustée, an ofïicer of the court, acting in the interest 
of the estate and ail creditors, had kept his agreement, waived a right 
of great value (one that he could not regain), and this he had done 
without notice or intimation that he was not to receive the full con- 
sidération agreed to be paid or given for its surrender. The plain- 
tiffs in such actions had then received their benefit, — one of great 
value to them, — exonération from the dangers and expense of ap- 
peals. It was not the payment of a lesser sum in satisfaction of a 
greater, conceded to be due and unpaid, but the surrender of a valu- 
able right, — the right to contest the disputed claims in the appellate 
courts in the mode and manner prescribed by law, — in considéra- 
tion that the claimants would accept a sum in money less than that 
claimed in full satisfaction of the original demands. The trustée also 
made a compromise settlement with Schafer and Vinney in exécu- 
tion of such agreement with the plaintiffs in such judgmentê, and 
surrendered a claim against them. In short, the trustée, acting in 
behalf of ail creditors, and bound by law to protect the estate, with 
the approval and pursuant to the direction of the référée perfornied 
his part of the agreement, and, in efifect, surrendered the right to 
further contest the claims in the courts, and also surrendered a ma- 
terial part of his remedy or cause of action over against Schafer 
and Vinney, or one of them, in reliance on the promise of the plain- 
tiffs in such actions that, if he would so do, they would accept the 
sum of $772.38 cash in full payment and satisfaction of such claims 
and demands then in judgments. The said plaintiffs in such actions 
then repudiated the agreement, and assert : (i) That "the agreement 
of March 15, 1902, never having been executed, was nudum pactum, 
and not binding on either party." (2) That "there can be no accord 
without satisfaction. Payment of a part for the whole, or an agree- 
ment to pay part in satisfaction of the whole, is nudum pactum, and 
void, unless the amount agreed upon is actually paid and accepted in 
satisfaction." (3) That "to a debt of specialty and record accord and 
satisfaction cannot be pleaded." (4) That "the agreement of March 
15, 1902, was nudum pactum, not binding, and could not be enforced 



6§^; 117 FEDERAI, REPORTER. 

by tlje Judgment creditors." (5) That "the judgment of the state 
court is conclusive upon the fédéral court as to the existence and 
airiount of the claim. The only jurisdiction of the fédéral corrt is to 
decree the time and manner of payment." The agreement of March 
15, 1902, related to two clainis asserted by the plaintififs in the actions 
referred to against the estate of the bankrupt represented by the de- 
fendant, and the validity and justice of which were then disputed by 
said défendant. Thèse claims had not ripened into final and con- 
clusive judgments, but were still open to the décision of the courts of 
the state of New York, Whether or not there should be further 
litigation and conséquent expensé, was a matter of moment to both 
parties, and those whose interests were represented by the défendant. 
Tbe défendant had the right of appeal, and the right to be heard in 
the courts as to the vaUdity of such claims, both on the law and facts. 
Therefore the claims, although in judgraents, were debts of specialty 
and record in a limited sensé only. At that time thèse judgments 
were not conclusive on the fédéral courts any more than upon the 
défendant, an ofïîcer of that court. They were not final and conclu- 
sive so lor^g as the right to appeal therefrom remained. Counsel for 
the judgment creditors hâve cited three cases holding that to a debt 
of specialty and record, such as a judgment, accord and satisfaction 
cannot be pleaded. This was once the rule, but it is so no longer 
in the courts of the United States. Bofinger v. Tuyes, 120 U. S. 
198, 7 Sup.Ct. 529, 30 L. Ed. 649. Says the court, per Matthews, J., 
page 205, 120 U. S., and page 533, 7 Sup. Ct., 30 L. Ed. 649: 

"The technical difflculty that there can be no satisfaction and discharge 
of a judgment or decree, except by matter of record (Mltchell t. Hawley, 4 
Denlo, 414, 47 Am. Dec. 260), cannot be interposed. At common law actual 
payment of a debt of recoria could not be pleaded in bar of an action for 
the recovery of the debt. Thls has been changed by statute both in Bng- 
land and in :thls country, and no reason can be assigned why an accord and 
satisfaction should not hâve the sameeffect." 

In the above case a decree had been entered against the défendants. 
Says the court (page 205, 120 U. S., and page 533, 7 Sup. Ct, 30 L. 
Ed. 649): 

"The right of the défendants to appeal from the decree, and the fact that 
tbey had declared their intention to do so, created such a dispute in respect 
to thelr liabillty as made it a proper subject of compromise." 

So in the case now before this court the trustée had declared his 
purpose to appeal, and apprised the plaintilïs of his intention; and 
that they made the agreement to accept the sum mentioned as a 
compromise to avoid thé appeal cannot be doubted. That such was 
the purpose is not denied. Hence, within the case cited, it was a 
proper case for a compromise. It is also substantially beyond dis- 
pute that nomoney was to be paid until a settlement was made with 
" Schafer and Vinriçy, or had failed, for until that was done the trus- 
tée could Ilot kribw how much he was to pay over. This is clear 
from the statement of Mr. Canough. There may hâve been, and 
probably was, talk of payment within two or three days ; but this 
depended ou the settlement with Schafer and Vinney. But delay 
in the payment or settlement, or both, was assented to, and not made 
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the basis of a justification for repudiating the agreement, until after 
the time to appeal had expired. Even after that time had expired, 
Mr. Canough offered to carry eut the agreement so far as the small 
claira was concerned. To this the trustée could not properly assent, 
as the agreement was an entire one. It is plain from the case cited 
that thèse daims reduced to judgment were the proper subject of a 
compromise agreement, and that any lawful compromise made should 
be upheld and enforced by the court, if partly executed by either party ; 
and such party cannot be restored to his rights as they existed at the 
time the agreement was made. To hold otherwise would be to assist 
in the perpétration of a great wrong on the creditors of the bank- 
rupts, whose interests are confided to the protection of the courts. 
That this trustée cannot be restored to his rights is self-evident. The 
right of appeal and the right to test the liability of the défendant in 
the tribunals provided by law and the right to proceed against Schafer 
and Vinney, one or both, are gone. Is there any légal obstacle in the 
way? The agreement made was lawful, its obligations mutual, and 
the considération good, valuable, and bénéficiai. The trustée per- 
formed fully as to one part (the doing of acts), and in due time ten- 
dered performance as to the other part of the agreement (the pay- 
ment of money). The plaintiffs hâve secured ail the advantages and 
benefits they contracted for in considération of accepting a lesser 
sum in money than claimed, and the money they agreed to accept 
is in court ready to their hand. Performance may be compelled in 
equity. Phillips v. Berger, 2 Barb. 608; Id., 8 Barb. 527; Wat. 
Spec. Perf. §§ 43, 107. 

This court is not powerless in the premises, and the plea that the 
judgment creditors are not bound because they refused to accept the 
money when tendered, after having accepted the benefits which they 
sought, and in considération of which they agreed to accept such 
sum of money, cannot avail them. In the eye of equity the money 
is now in their possession. The agreement was to accept $772.38, 
and the waiver and abandonment by the défendant of his right to 
appeal from the judgments and further contest the claims in payment 
and satisfaction of the amount specified in the judgments, and by 
such agreement the value of the waiver and surrender of the right 
to appeal was fixed at $412.54; and, as the trustée performed to the 
extent of abandoning the right to appeal, and tendered the balance 
of the considération, the plaintiffs' claims were extinguished, except 
as to the money considération, and ail they can claim is the balance, 
or $772.38. Kromer v. Heim, 75 N. Y. 578, 31 Am. Rep. 491. Says 
the court: 

"It is the case of an accord partly executed. So far as the plaintifC ac- 
cepted performance, his clalm is extinguished. So far as it was unexecuted, 
the judgment remained in full force." 

That sum was duly tendered and no exécution should issue. 

The value of the surrender of the right to appeal was fixed by the 
parties, and that much the plaintiffs hâve had. Suppose the agree- 
ment had been to deliver to plaintiffs one specified horse, and pay 
$772.38 cash, and the horse had been delivered and accepted, could 
the plaintiffs demand more than the $772.38? Clearly not. Then, 
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Hàvîiig had the benefît 6î the act donc by the défendant, who was 
acting for ail the drëditbrs, can the plaintiffs now say, "Such act 
was 'èf tto benefît or value to us, or of less value to us than fixed by 
the ternis ëf; the settlement?" It is clear that, the parties having 
meals^red the value of the act donc arld the value of the benefît re- 
ceived by the performance of such act, the plaintiffs in such judg- 
ments are ëstopped from denying such value or its receipt, and there- 
fore the total ârtiount due and unpaid when the tender was made was 
the exact amount of thé tènder which has been kept good. No ob- 
jection Was made as to the form of the tender, and refusai to accept 
was not placed on the gfbund that it was by check. In no view of 
the case dan the plaintifîfs deniand more, and they are not entitled 
to an exécution for the collection of money tendered them, now in 
court for them, and which' they hâve refused to accept. That the 
agfeeihent made was valid cannot be doubted. This is true whether 
we treât thèse claimS as licjuidated or unliquidated. If liquidated, 
the acts to be done arid the money to be paid were to be accepted 
in full jfjiayment and satisfaction, and part payment has been made 
and accéptèd by the performance of such acts, and an order made 
by the reîereé fbr the paginent in full of the balance due, which amount 
has been tendered, and is waiting acceptance. If unliquidated, before 
the agrëement was made the amount was liquidated by the agree- 
ment, and the considération to be paid in satisfaction fîxed, and the 
défendant' trustée has paid ând plaintiffs hâve accepted ail but $772.38, 
and this is ail they are entitled to. The original demand is satisfied 
except that amount, and the court has already directed payment of 
the balance of the amount originally claimed. In either case the 
court will not direct, and the plaintiffs in such judgments hâve no 
légal or équitable right to demand, double payment of the full amount 
claimed, or of any part of it. "The giving and acceptance of any- 
thing vi^hîch càn be considered of value or benefit to the jud- 
créditer is' a good payment, and a satisfaction to that extent." Doug- 
lass v. Whitfe, 3 Barb. Gh. 621-624; Foakes v. Béer, 9 App. Cas. 605 ; 
Watson V. Elliott, 57 N. H. 511-513. "It is enough that something 
substantial, which one pairty is not bound by law to do, is done by 
him ; or something which he has a right to do he abstains from doing 
at the réqijèst of the other pàrty is held a good satisfaction." 57 
N. H. 511. The well-settled principles 'that an accord and satisfac- 
tion rèquirës a new agreement, and the performance thereof, — an 
executed contract founded upon a new considération ; that, if the 
claim is liquidated, the mère acceptance of a part, with the promise 
to discharge the whole debt is not enough, for there is no new con- 
sidération; that, if the claim is unliquidated, the acceptance of a part 
and an agreement to cancel the entire debt furnishes a new considéra- 
tion, which is found in the compromise,— are fully recognized and 
applied hère. Nassoiy v. Tomlinson, 148 N. Y. 32g, 330, 42 N. E. 
715, 51 Am. St. Rep. 695; Jaffray v. Davis, 124 N. Y. 164, 26 N. E. 
351, it L. R. A. 710. 

But it must be remembei;ed that a créditer with a judgment from 
which the défendant has thé right and power to appeal, the validity 
and justice of which the' défendant disputes, may compromise on any 
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terms he sees fit, and accept part of his çlaim în full satisfaction, and 
be bound thereby. So he may accept a benefit or personal property 
in full or part payment of the whole amount, or of the amount agreed 
upon. If he agrées to accept property or a benefit of value, and the 
remainder in cash, and no value is fixed for the property or benefit 
conferred, and that part is executed, he must be content with the 
cash agreed to be paid, for the satisfaction is good and complète 
so far as executed, so far as performance has been made and ac- 
cepted, and so far the claim is extinguished (Kromer v. Heim, 75 N. 
Y. 578, 31 Am. Rep. 491); and, while the whole claim is not extin- 
guished, and there is no satisfaction, except in part, the court will 
not undertake, and has no power, to put a value on the property 
delivered or the benefit conferred and accepted in part payment dif- 
férent from that fixed by the parties themselves. Howard v. Norton, 
65 Barb. 161. Says the court (pages 169, 170): 

"It is only when property Is recelved in satisfaction without any priée 
being agreed ùpon at wliicla it is to be estimated between them tliat It be- 
comes a valid accord and satisfaction. Sucli a delivery and acceptance Is 
tield to be binding on the credltor, because the parties hâve the right to dé- 
termine for themselves the value of property transferred from the one to 
the other; and, when once it Is determined, they are, in the absence 
of fraud, bound by such agreement. There is no reason why, if parties so 
agrée, a horse intrinsically worth but $50 may not be received in satisfaction 
of a debt of $1,000. No tribunal is authorized to repudiate the arrangement 
and fix a price on the animal for them," 

If a judgment creditor accepts delivery of one cow (no value agreed 
on) in exécution of an agreement that he will take such animal in 
full satisfaction ôf a judgment for $500, it is an accord and satisfac- 
tion, — ^payment of the judgment. He had thè right to exact money 
in légal tender, but there is no law forbidding him to accept prop- 
erty, much or little, or work or labor, or lawful benefits of any de- 
scription, at such valuation as the parties place upon them; and, 
in the absence of an express agreement as to the price, the pre- 
sumption is that it is the amount of the debt. See Weeks v. Zim- 
merman, 15 Daly, 226, 4 N. Y. Supp. 609; Pinnel's Case, 5 Coke. 
117. So sacred and valuable is th« right of appeal from a judg- 
ment that it is not abandoned or waived or extinguished by paying 
the judgment. Hayes v. Nourse, 107 N. Y. 577, 14 N. E. 508, i 
Am. St. Rep. 891. See, also. In re New York, W. S. & B. Ry. Co., 
94 N. Y. 287, and Schermerhorn v. Wheeler, 5 Daly, 472. 

Again, it is not at ail clear that this tender of performance was not 
all-sufficient in this case, and équivalent to payment and acceptance. 
The défendant is a trustée appointed to represent ail the creditors of 
the bankrupts' estate. If, he succeeded in the actions on appeal, and 
retained the proceeds of the property to recover which the actions 
were brought, such proceeds would go to the creditors (less ex- 
penses, etc.) He made this composition agreement for the benefit of 
ail, and the creditors assented, and knew the fiduciary relation and 
représentative character occupied by the défendant. It has been 
held that, where a debtor made a composition agreement with three 
creditors, and one refused to accept payment according to its terms, 
there could be no rescission by one without the consent of the debtor, 
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and tliàï ténder of performance by the debtor was, in effect, good 
perfoj-riiance. Èank v. Kohner, 85 N. Y. 189-195. In Fellows v. 
Steveris, 24 Wend. 294, it was held that, "as between a debtor and 
creditbr, ail 'accord' to accept a less sum than the whole debt is no 
bâr, thotigh satisfaction be tenderedj but, if the accord éxtend to ail 
the Çréditors of the debtor, it is otherwise." This accord was not 
made in tefms with ail thè creditors of the bankrupt, but it was made 
between two creditors of the trustée and the trustée, and he repre- 
sented ail, and thèse creditors of the bankrupt were, in effect, debtors 
of the plaintiffs in such actions, fn effect, it was a compromise agree- 
ment betWeen two creditors on the ône part and ail their debtors 
on the other part. Again, as both plaintiffs (creditors) entered into 
the agTjeement with the défendant, and both had receivéd the benefît 
contt^âtted for, it is dilficult to see how one alone could withdraw, 
as he attempted to do, Vvithout the consent of the trustée (see Bank 
V. Kohner, 85 N. Y. 194, and cases there cited), or how the other 
could withdraw after tender. 

There is no évidence of lâches on the part of the trustée. The 
agreement was made March I5th, and on or before the I7th day of 
April he h,ad effected his settlement with Schafer. and on that day he 
tendered the j>laintiffs the money due them. That the trustée was 
dilatory in effecting this 1 compromise with Schafer is not shown. 
Nor does it appear that the plaintiff suffered any loss or inconven- 
ience from the delay. The parties must hâve contemplated that it 
would také tiipe to effect that settlement. Neither plaintiff shows 
àny gopd reason for repudiating the agreement of March I5th, and,. 
there was np fraud or, sharp practice in securing the same, there 
wàs ho excuse for noncompliancç. 

The orders of the référée àré approved and affirmed. 



In re SLOMKA et aL 
(District Court, S. D. New Yiork. October 9, 1902.) 

tf BanKRUPTOT— C^AIMS— P»I0HITT^Wa.GE8, 

Bankr. Act. § 64 B (4), relatlng to thé prlorlty of elalms, authorizes 

■ -prlorlty for wages due to ■workmèii. elerks, or servants, eamed within 
three months iJàoré the date of the commencement of the proceedlngs; 
and.swbdlvisloûB, for debts owlng to' aijy person who by the laws of 
the States pr triilted Sta,tes Is entltled to prlorlty. Heîdl that, where wage 
Clàlmaàts werp' entltled to liens by vlrtue of state la-w, they were en- 

■ ' titled tô prtotlty under stibdJYÎfelpn 5, thoùgh the wages were not earned 
' Vîithln thme months brforè the date of thé commencement of the bank- 
; ; tuptcy Broèeedlngs. 

S. , Samb— Wagbs— Liens— StaTe Statdtb. 

I . I/aws N. Y. 1897, c. 624, § 29, decIareB that, In ajl distributions of 

r . assets nnder ail assignménts made In pursuance qf the act, wages owing 

to 'employés' of thé àsslgtaot àt thé tlmé pf the exécution of the assign- 

- ' ment, or'WagéB for services rendered within a year prior thereto, shall 

bé prefei^redi before any other debts. Held; that such statute created 

a lien lu favof of wage elaimants on the fund in the hands of the 

. assignée ptoduced from the assigned property, which lien attaehed to- 

the fuhd when transferred by the assignée to a trustée in bankruptcy. 
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In Bankruptcy. 

Joab H. Banton, for trustée. 
Isidore Witkind, for labor claimants. 

ADAMS, District Judge. A question whether certain labor daims 
should be allowed priority is certified for my opinion. 

The facts had been agreed upon as follows : 

"I. On the 14th day of April, 1900, and for some tlme prior thereto Jacob 
Slomka, Max Slomka and Adolph Slomka, as partners in business under the 
firm name of S. Slomlîa's Sons & Company, were engaged in tlie manu- 
facture of sporting goods, at the City of New York, Borough of Manhattan. 

"II. On said 14th day of April, 1900, said firm of S. Slomka's Sons and 
Company, executed and delivered a gênerai assignment for the benefit of 
creditors to one Louis Stern, as assignée, without préférences, in accord- 
ance with the laws of the State of New York, and the deed of assignment 
was regularly filed, and recorded on said day in the office of the Cierk of 
the OoUnty of New York. 

"III. Said assignée immediately thereafter took possession of the flrm's 
assets and converted the same into cash in accordance with orders from the 
New York Suprême Court. 

"IV. At the time of the suspension of business by said firm in said month 
of April, there were due to a number of the employés of said iirm two 
weeks' wages earned within two weeks next preceding the exécution, and 
filing of sàid deed of assignment, that is, from April Ist to April 14th, 1900, 
inclusive, aggregating about Two hundred ($200.00) dollars. 

"V. That prior to the filing of the pétition in bankruptcy hereinafter 
stated said labor claimants and each of them filed with said assignée an 
itemized and duly verified statement of their said account for allowance and 
payment by said assignée as preferred labor claims under the provisions of 
Section 29, Chapter 624 of the New York Laws of 1897. And that said 
claims were passed upon by said assignée and allowed in full as preferred 
labor claims. 

"VI. That on the 16th day of July, 1900, a pétition in Involuntary bank- 
ruptcy was flled agalnst said partnership as well as against the individual 
members of said firm and on the 4th day of October, 1900, said firm and 
the individual members thereof were adjudicated bankrupts; a trustée was 
appointed, and the assignée under the orders of this Court 'returned to the 
trustée herein the sum of about Twelve bundred ($1,200) dollars then In his 
possession and reallzed from the sale of the assets of said bankrupts and 
from collections of outstanding accounts due said bankrupts. 

"VIL That dnrlng the month of December, 1900, the labor claimants here- 
in filed with the Référée in Bankruptcy proofs of debt of their respective 
claims, for amounts set opposite their names to wit: 

"Adolph Rosenberg, $6.00; Louis Slomka, $26.00; Louis Brisman, $20.84; 
Jacob Lotventhal, $8.33; Lena Frank, $9.33; Samuel Richter, $38.28; Freda 
Slomka, $8.00; Samuel Lebin, $10.85; Joseph Adier, $6.67; Pinkus Ginsberg, 
$10.00; Alter Friedman, $5.88; Israël Schorr, $10.00; Max Gutman, $3.37 and 
a few others, and clalm préférence therein under the U. S. Bankruptcy Law. 

"VIII. That Section 29, Chapter 624 of the New York Laws of 1897, is in 
words as foUows: 

" 'In ail distribution of assets under ail assignments made in pursuance of 
this 'Act, the wages or salaries actually owing to the employés of the as- 
signer or asslgnors at the time of the exécution of the assignment for serv- 
ices rendered within one year prior to the exécution of such assignment, 
shall be preferred before any other debt; and should the assets of the 
assigner or asslgnors not be sufflcient to pay in full ail the claims preferred, 
pursuant to this seetièh, they shall be applied to the payment of the same 
pro rata to the amount of each such claim.' " 

"IX. That said firm was on the 14th day of April, 1900, in fact, insolvent. 

"X. That ail the claims of the above named creditors hâve been proved 
against the bankrupts' estate, and that the ti'ustee herein now bas In his 

117 F.-A4: 
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possession the sum of about Nîne hundred slxty-two and o»/ioo dollars 
($962.03). • 

"XI. That the wages upon which sald clalms are basediwere net earned 
wlthin three months before the date .of the commencement of this proceed- 
Ing in bankruptcy. 

"Dated September 26, 1902." 

The Référée has teported aa foUows: 

"As Référée I flnd that the wages were earned prioï to thé 14th of 
AprH,i 1900; that the banliruptcy proçeeding was Instituted, July 16th, 1900, 
more than three njonths subséquent thereto; that the wages were not earned 
wlthin three -months before the date of the commencement of the proçeed- 
ing,,- . • ■■■.,/ 

"As,a matter of law I conclude that Section 64b (4) is exclusive of Sec- 
tion ^Tb (5) and thèse credlttfrs hâve no lien Under Section 67 of the Banli- 
ruptey Law, and the claJips should not be allowed in full as debts having 
prlority but 1;hat thèse credltors should take pro rata with the other credit- 
ors df th,e bankrupts. 

"Annexed hereto is the order which has been entered in thls proçeeding 
controlUng the above clalms. 

"And tSe said question ig certlfled to the Judge for his opinion thereon. 
Sëe 1 Âm. Bankr. R. 234. 

"Dated, at the City of New York, the 27 day of September, A. D., 1902." 

In re Rbuse, Hazard & Co., i Am: Bankr. R. ^34, 33 C. C, A. 356, 
91 Kèi 06, relied upon by the Référée, decided by the Circuit Court 
of Appeals, for the Sixth Circuit, Jan. 3, 1899, was a case where a 
priority ifoir labor claims was allowed by the District Court but disal- 
lowed ôtt appeal for the réason that ÇÇngress having provided for 
wageà' earned within threè months before the date of the commence- 
ment of the proceedings, not to exceed $300 in amount to each claim- 
ant (section 64b [4]) there could be no enlargement, either as to time 
or amount, notwithstanding the same section, in the next paragraph, 
provideli for art allowance of debts ôwing to any person who by the 
law ofitbç; States ori the United States should be entitled to priority 
(section 64b [5]). 

The elàimants hère insist that the case is governed by the prindple 
of, tH^jC^Sé.ïh re Coe, 6 Am. Bankr/ R. i, ^ C. C. A. 538, 109 Fed. 
551, decîdéd by the Circuit Court of Appeals of the Sixth Circuit 
June 4;< 1901. That was a case where the Ohio Statute, wliich was 
in force at the time, prOvided : 

"In ail, cases where property of an employer is placed in the hands of an 
assigï^ee, or recelver, or trustée, clalms due for labor performed wlthin the 
perlod of three months prior to the time of such assignée, recelver or trustée 
Is appointed sball be flrst pald ont of the trust fund in préférence to ail 
other clalms agalnst such employer, exçi^t clalms for taxes and costs of ad- 
minlsterlng the trust." 

Thjsre the wages were earned ]ivithin. three months preceding the 
27th d3.y pf Augùst, 1898. The pétition in bankruptcy was filed on 
the 24th day of December, 1898, therefore the wages were not earned 
within thiiee months before the date of the commencement of the 
proceedings in bankruptcy. The District Court (Northern District of 
Ohio) diéaliowed priority of the claims. The court on appeal reversed 
the décision and allowed the claims on the ground that the liens were 
not obtained through légal proceedings and therefore not avoided 
by the proceedings under section 67c nor were they null and void 
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under section 6';î, but liens created by the state statute upon the per- 
forming of the labor and the placing of the employer's property in 
the hands of a receiver, not divested by the bankruptcy proceeding, 
leaving the fund turned over by the receiver in the state court to the 
banlcruptcy court, chargeable with the liens which should be recog- 
nized and enforced in the bankruptcy court. In support of the dé- 
cision, the court cited In re Kerby-Dennis Co., 2 Am. Bankr. R. 402, 
36 C. C. A. 677, 95 Fed. 116, décided by the Circuit Court of Ap- 
peals for the Seventh Circuit, June 14, 1899, where it was held that 
labor liens created under a Michigan statute would be sustained in 
the bankruptc}' court and given a préférence over equally meritorious 
labor claims vifhich had not been established in the state court, not- 
withstanding the claims were ail covered by section 64b (4) of the 
Bankruptcy Act. In re Kerby-Denis Co. (D. C.) 94 Fed. 818. The 
court in Re Coe also cited In re Emslie, 3 Am. Bankr. R. 282, 516, 
42 C. C. A. 350, 102 Fed. 291, decided by the Circuit Court of Ap- 
peals for this Circuit May 24, 1900, afïirming a décision, of this court 
holding that mechanics' liens, duly fîled, were not dissolved by sec- 
tion 67 of the Bankruptcy Act. It will be seen that the cited cases 
do not décide the controversy hère and In re Rouse, Hazard & Co. 
and In re Coe stand apparently opposed to each other on the ques- 
tion involved. The former case was followed in the Eastern District 
of Pennsylvania by Judge McPherson in Re Shaw (D. C.) 109 Fed. 
782, decided June 22, 1901, where the direct question now involved 
was before himi and he held that to allow the wages claimed as debts 
under section 64b (5) would in efïect either wipe out section 64b (4) or 
furnish two rules of construction for deciding how much should be 
allowed to a claim for wages in priority and that therefore the word 
"debts" in paragraph 5 should be held not to cover wages claims. 
This ruling is inconsistent with In re Coe, which sustained, under 
paragraph 5, a wages claim more than three months old. The latter 
case was apparently not reported at the time of Judge McPherson's 
décision and not before him. 

There being no direct authority in this Circuit, I am inclined, if 
thèse claims are liens, to follow In re Coe, for the reason that wages 
claims are, with certain limitations, universally protected by législa- 
tion in this country and I am not satisiîed that Congress by the pro- 
visions of section 64b (4) intended to exclude such claimants from 
availing themselves of the benefîts of section 64b (5). In the absence 
of liens under the State laws, paragraph 4 would afïord a just and 
equal remedy for the prior allowances of wages claims under the bank- 
ruptcy law, but I fînd nothing therein which contemplâtes the disal- 
lowances of wages claims which hâve become liens by virtue of the 
State laws and impressed upon the fund when turned over to the 
bankruptcy court. It will be noted that in the construction of the 
law adopted in Re Kerby-Dennis Co. the statutory liens under para- 
graph 5 were preferred to allowances under paragraph 4, evidently 
because they were established as liens under the State law, though 
the other claims were in time to be estabhshed as wages claims under 
paragraph 4 of the Bankruptcy Law. This seems to me to be en- 
tirely consistent with the gênerai purpose of the Bankruptcy Law. 
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Liens intended to be excluded from préférence were carefuUy de- 
scribed ttnder section 67 and a lien for wages was, to my mind, no 
more intended to be excluded than mechanics' liens, for example, 
which hâve been held in this circuit not to hâve been excluded. (In 
re Emsliè, supra.) The same reason given for the sustainment of a 
mechanic's lien would apply hère in fuU force. A lien for wages is 
based upon a présent considération and there is no équitable consid- 
ération in favor of gênerai credîtors which should defeat such a lien. 

The question remains, were thèse claims liens? It is contended 
by the trustée that the law of the State of New York does not create 
a lien in such a case feut only provides for one as long as the artisan 
has the article he improved in his possession. This, however, is not 
a claim of lien upon the article but upon the fund. The language of 
the New York statute is sirailar in efïect to that of the Ohio statute, 
which was under considération in Re Coe, and the design of the légis- 
lature was apparently the same. The claims are made charges upon 
the fund and I see no practical différence between sustaining the right 
of wage earners to resort to a fund in préférence to other creditors 
and allowing mechanics to assert a lien upon real estate, which they 
hâve benefited, in préférence to other creditors. The presumption is, 
under the statute, that the wage earners were instrumental in pro- 
ducing the fund and should be entitled to payment out of it. The 
claims should be deemed as équivalent to and in fact liens, so as to 
entitle them to priority in this court upon a fund which was received 
subject to the charges impressed upon it by the law of the State. 

The order of the Référée is reversed and the claims will be allowed. 



In re GOLDBEEG. 
(District Court, N. D. New ïork. October 14, 1902.) 

1. Bankruptct— Injunction— Plbading— Jdrisdiction. 

Where an application .for an injunctlon in banlcruptey proceedings de- 
scribed ttie proceedlng as: "In the District Court of the United States 
for the Northern District of New York. In Bankruptcy. No. 1,141," — 
and stated that the pétition In bankruptcy was flled August 7, 1902, and 
a wrlt of subpœna isaued "herein," such application contained a sufflcient 
showiijg that the proceedlng in bankruptcy was pending in the Northern 
district of New York to give the United States district court of such dis- 
trict Jurlsdlction. 

3. Same— Vérification bt Attorket.' 

Where the papers on an application for injunctlon in bankruptcy pro- 
ceedings discîosed that the movlng creditors llved at a distance, and 
that the application was made by thelr attorney In thelr behalf and 
for thelr beneflt, and stated why it was made by the attorney, and not 
by the creditors, an objection that the application was verifled by the 
attorney, and not by the creditors themselves, was untenable. 

3. Sàmk— Attachmeht— Sale— Validity— IiîjtrNCTioN. 

A créditer of a bankrupt attached certain of his property, and there- 
after procured an order for the sale thereof. The sale was had, wlthout 
a proper or sufflcient notice, to the creditor's son, for one-tenth of the 
appraised value of the property. An application was made in the state 



If 3. See Bankruptcy, vol. 6, Cent Dig. §§ 156, 323. 
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court to set the sale aside, In which an order was made restraininar 
further proceedings by the plaintifE in attachinent, the purchaser, and 
the sherife pending such application. EeM, that such facts were sufflcient 
to entitle credltors in an Involuntary bankruptcy proceeding to an in- 
Junction against such attaching creditor, the sheriff, and the purchaser, 
to restrain them from selling or disposing of the property so attached 
pending the bankruptcy proceeding. 

In Bankruptcy. 

This is an application for an injunction restraining Jonathan Levi and Ed- 
ward F. Cohn from taking further proceedings in an attachment action 
brought by them against the alleged bankrupt, Harry Daniel Goldberg, until 
an adjudication or dismissal of the pétition, etc., and also restraining the 
sheriff of Warren county, N. Y., from selling or disposing of the property 
of said Goldberg now in liis possession or under his control, seized by virtue 
of an attachment issued in such action, and also restraining one Albert 
Levl from reeeiving or interfering with certain of the property of said bank- 
rupt attached and alleged to hâve been sold by the sheriff pursuant to an 
order of the county judge. A temporary injunction, with an order to show 
cause why a permanent injunction should not issue, was granted August 16, 
1902, by Hon. E. B. Thomas, returnable September 2, 1902, and, having corne 
down under the rules, was argued September 30, 1902, at the Utiea term of 
this court. 

Walter A. Chambers, for the motion. 
Ashley & Williams, opposed. 

RAY, District Judge (after stating the facts as above). On the 
7th day of August, 1902, Eli M. Woodard, William S. Banker, Wilber 
W. Chambers, and Simon Lavine filed in this court their pétition to 
hâve Harry Daniel Goldberg adjudged a bankrupt. The alleged 
bankrupt left the district before the subpœna was served, and, his 
whereabouts being now unknown, service by publication will be 
necessary. On or about July 19, 1902, Jonathan Levi and Edward 
F. Cohn commenced an action in the suprême court of the state of 
New York against said Goldberg, in which a warrant of attachment 
was issued, under which the sherifï of Warren county seized certain 
of Goldberg's property, and caused an inventory to be made. The 
appraisal fîxed the value at $1,548. The plaintifïs claim $335.33 and 
interest from July 10, 1902. August i, 1902, the county judge of said 
county directed the sale of a portion of said property, marked "Per- 
ishable," which was appraised at more than $500, and a sale was made 
August 8, 1902. One Albert Levi, son of the plaintiff Jonathan 
Levi, became the ostensible purchaser thereof for the sum of $50. 
It appears that no proper or sufïîcient notice of such sale was given ; 
that only one bidder was présent, — he the son of one of the plain- 
tiffs, — and that the only other persons présent were the deputy sher- 
iff making the sale and one of the attorneys for the plaintififs; and 
that such property was purposely sacrificed. An application to set 
aside said sale has been made in the state court, and an order made 
restraining further proceedings by the plaintififs, the purchaser, and 
said sheriff pending the décision of such motion. That Albert Levi 
is a bona fide purchaser or owner of the property cannot be main- 
tained. The said action is tounded on a claim from which a dis- 
charge in bankruptcy will be a release, and is still pending. The 
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property so àttached, or the major part of it, is in the possession of 
the sheriff, although Albert Levi says a large part of that sold as 
above stated has been delivered to the Delaware & Hudson Railroad 
Company to be transported to hitri, and is held subject to his or- 
ders. Henry S. Williams, one of the attorneys for saîd plaintift's, 
says : 

"It Is the Intention of the plalntlffs In sald action to retain possession of 
sal4 goods, and hâve the sherltt refuse any demand whlch may be iriade 
upon hlm by a trustée in bankruptcy for possession of sald property, and to 
oppose any légal action whleh may be brought by sald trustée agalnst them 
or the sheritC elther for sald goods or tbelr value." 

The patiers show that there are several creditors of said Goldberg:. 
A purpose to defeat the bankrypt act is substantially confessed. 
The object of that law is to prevent forbidden préférences, secure a 
fair and équitable distribution of the proceeds of the property of the 
bankrupt àmong his creditors, and then discharge the debtor, if en- 
titled to a discharge. This court will neither aid nor permit a 
violation of the spirit and intent of the law, but will take such action, 
within its power, as will carry it into full force and efïect. It is 
évident from what has been done and is being donc that the in- 
junction demanded must be granted, if the law is to be sustained and 
made effective in this case, and the creditors protected. No court 
should permit such a sale as has been described to stand, and there 
is no réason why the plaintiffs shall be permitted to proceed and gain 
a préférence or an advantage ovër the other creditors. The amount 
due the plaintifïs is conceded, and there is no pretense of any equity 
in favor of thèse particular creditors. 

The plaintifïs raise two preliminary objections to the granting of 
the rehef asked: First, that the pétition is made and verifîed by 
Walter A. Chambers as attorney for the petitioning creditors in this 
proceeding, and not by the creditors themselves ; and, second, that it 
does not appear from the iriovihg papers that this bankruptcy pro- 
ceeding is pehdihg in the district court for the Northern district of 
New York, and therefore jurisdiction is not shown. 

This is an application to the court in a pending proceeding which 
is described in the moving papers as follows : "In the District Court 
of the United States for the Northern District of New York. In 
Bankruptcy. No. 1,141." The pétition then states that the pétition 
in bankruptcy was filed August 7, 1902, and a writ of subpœna issued 
"herein." This is a sufficient showing that the proceeding in bank- 
ruptcy is pending in the Northern district of New York, aside from 
the fact that this court will take judicial notice of its own proceedings 
and records in a particular case, so far as such an application as this 
is concerned. 

The other preliminary Objection is equally untenable. The papers 
show that the moving creditors live at a distance, and that the ap- 
plication is madè by their attorney in their behalf and for their ben- 
efit. The pétition states why it is made by the attorney and not by 
the moving creditors. It is presumed he is acting with authority. 
There is no rule or statute requiririg the pétition to be made in 
form by the moving parties, although that would be a better prac- 
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tice. It would hâve been better practice, perhaps, had the pétition 
stafed specifically that the pétition in bankruptcy was filed "with the 
clerk in said district," or "with the clerk of the court in the Northern 
district of New York." It is not pretended, however, that the plain- 
tiffs hâve been misled, or that this proceeding in bankruptcy is not 
pending in the Northern district of New York. In such a proceeding 
as this the substance, rather than the form, will be considered. Were 
this a statutory proceeding, and did the statute require the pétition 
to be made and subscribed or verified by the moving party, a différent 
question would be presented. Where a remedy is given by statute, 
and a line of procédure pointed out, that course must be substantial- 
ly followed. No possible harm can corne to any creditor from the 
granting of the injunction asked, except so far as it may deprive the 
plaintifïs in the attachment action of the benefit of their diligence. 
But the law itself is designed to do this. "Equahty is equity," and 
in the settlement and distribution of the estâtes of insolvent persons 
the creditor near at hand, and first cognizant of the pecuniary em- 
barrassments of a failing debtor, should not be permitted to receive 
more than his just proportion of the property. If by the use of at- 
tachment proceedings one creditor is permitted to take and dispose 
of the property in the manner attempted in this case, the law is nul- 
lifîed. Until the question of bankruptcy is determined, further pro- 
ceedings in the action should be stayed, and until 12 months there- 
after in case Goldberg is adjudged a bankrupt. Clearly the alleged 
purchaser at the sale should not be permitted to take or remove 
the property, if lawfuUy he may be prevented, nor should the sherifï 
be permitted to sell. 

It is claimed that such action should proceed to judgment, and a 
sale of the property attached be permitted; the distribution of the 
proceeds only being enjoined. There is no reason or necessity for 
such a course. If Goldberg is adjudged a bankrupt, the trustée will 
take and dispose of the property. If not so adjudged, thèse at- 
taching creditors will proceed with their action. The right to the 
injunction sought in this case is plain. In re Lesser, 3 Am. Bankr. 
R. 758, 40 C. C. A. 177, 99 Fed. 913; Bear v. Chase, 3 Am. Bankr. 
R. 748, 40 C. C. A. 182, 99 Fed. 920. Indeed, the act itself suggests 
this as the proper remedy in such â case. Bankr. Act, § lia; sec- 
tion 67f; section 2 (15). 

Injunction granted and preliminary objections overruled. 



In re FLANNAGAN. 

(District Court, W. B, Texas, Waeo Division. October 13, 1902.) 

No. 318. 

1. BA.NKRDPTCT — Exemptions— Business Hqmestbad. 

Wliere a bankrupt engagea in mercantile business made an asslgn- 
ment of ; ail his property, and left his place of business, and went to 
réside on the farm of his mother, and devoted his subséquent thne and 
attention to his mother's farming interests, and testified that his only 

Tl. See Homestead, vol. 25, Cent. Dig. î 326. 
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Ébpe ofc .'bélng able to résume bnslness was the remote contlngency of 
hlBjlJelilg able to compromise wlth hls credltors, there was no flxed, 
. fleflnite intent tp résume the business, suflicient to entltle him to hâve 
the {il^cë wbere he formerly carrled on bis business exempted to bim aa 
à business homestead. 

In Bankruptcy. 

Thos. F. Bryan, for trustée. 
J. B. Kimbell, for bankrupt. 

MAXEY, District Judge. Tlie question involved in this proceed- 
ing is one of homestead exemption, wliich should be considered in con- 
nection with the following facts, appearing of record: On May 25, 
1902, the bankrupt executed, pursuant to the statutes of Texas, a 
deed of assignaient, whereby he conveyed to E. F. Bryant, assignée, 
his eiltirè stock of goods, wares, and merchandise for the benefit of 
accepting creditors. For the purposè of setting aside the assign- 
ment and of bringing the property within the jurisdiction of this court, 
certain creditors of the bankrupt instituted involuntary proceedings 
in bankruptcy against him on May sçth following. In his schedules 
the bankrupt claimed two distinct parcels of property as homestead 
exemptions, valued, respectively, at $1,250. The one he claimed as a 
résidence, Or home for the family; and the other, the place vvhere 
he carried on his business, as a business, homestead. The trustée ap- 
pointed iiji ,the bankruptcy proceeding set apart to him the résidence 
of the, family as exempt under the laws ôf the state, but declined to 
ipelude in his exemptions the property in which his business as a 
merchant had been conducted. Exceptions to the report of the trus- 
tée were duly taken by the bankrupt, and upon his motion the entire 
matter was heard upon the proofs by the référée, who sustained the 
action of the trustée. The bankrupt thereupon filed his pétition for 
rçview, and tbe référée has certified the question to the court. The 
record furttier shows that the bankrupt was hopelessly insolvent when 
he executed: the deed of assignmént. He conveyed to the assignée 
ail his property, including a stock of goods valued approximately at 
$250, and some notes and accounts. After the exécution of the as- 
signmént, he had no property with which to résume business. It is 
true the bankrupt. testified that he had expectations of resuming his 
former business, but it also appears from his testimony that such ex- 
pectations were based upon the remote contingency that he would 
be able to effect an amicable settlement with his creditors. The fol- 
lowing excerpts from the examination of the bankrupt illustrate his 
financial condition and the futility of his .faopes of resuming business: 

"Q. In the summary hère of your bankrupt schedules you place your in- 
debtedness at $3,361:64. A. That was supptfsèd to be correct. Q. You had 
no means of resuming business in tb.Vt condition? A. No, but I had hopes 
of making a settlement with those people that I owed, and putting up the. 
notes and accounts, and paying oft those cialms,' îf • I eould hâve gotten 
aBytMng Hke à i^easonable settlèWient. Q. Ton cohfeyed ibem, didn't you? 
A. Yeë: Q.'To M*. Bryant, the assignée? , À; Yes, 1 thought'the creditors 
would coffië tù, (J. You mMdë' i doilvéyance to the ïissfehee of ail yonr 
property^' did yd<i not? A. YëS, I supposé' it would be' taken that way. 
Q. Then you had nothlng after that, did ypu, of any, assets, with which 
to enter into business, after yoù-made that "deed or assignmént to Mr. Bryant? 
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A. No, sir. • • * Q. What was your intention In regard to that housc 
[meaning the hoùse of business] In case your creditors failed to make a 
settlement with you? A. I would be almost handicapped. I could not do 
anything. * * * Q. DId you hâve any otlier property at that time, that 
you did not embrace in the assignment to the assignée, on which to résume 
business? A. No, sir; nothing at ail. Q. Then, if your creditors took what 
was in that assignment, and released you, you had nothing on which to 
résume business? A. No, sir." 

It is also shown by the record that after the bankrupt executed the 
deed of assignment he went out to his mother's farm, to attend to 
her farming opérations, and that he was engaged in no other busi- 
ness or calling. The question, then, upon the facts is whether the 
bankrupt should be permitted to retain the property in which he con- 
ducted his mercantile enterprise as a business homestead. It is be- 
lieved by the court that the case of Shryock v. Latimer, 57 Tex. 674, 
which has been subsequently approved in repeated instances, con- 
clusively résolves the question under considération against the con-. 
tention of the bankrupt. At page 677 it is said by Mr. Justice Stay- 
ton, as the organ of the court : 

"The constitution of this state proteets to the family in a city, town, or 
village a homestead, which 'shall consist of lot or lots, not to exceed iu value 
S5,0OO at the time of thelr désignation as the homestead, without référence 
to the value of any improvements thereon: provided, that the same shall be 
Tised for the purposes of a home, or as a place to exercise the calling or busi- 
ness of the head of a family.' This court has held that the place of the 
home of the family, as well as the place of business of the head of the family, 
in a city, town, or village, although not upon eontiguous lots, was protected 
froin forced sale, so long as used for the purposes contemplated by the 
constitution. Miller v. Menke's Widow & Heirs IGalveston term, 1880) 56 
Tex. 539. The constitution recognlzes that, to establish and préserve a home- 
stead in a city, town, or village, the property must 'be used for the purposes 
of a home, or as a place to exercise the calling or business of the head of a 
family'; and it also recognlzes 'that any temporary renting of the home- 
stead shall not change the character of the same, when no other homestead 
has been acquired,' To préserve the place of business, which is separate 
and distinct from the home, as a part of the homestead, two things must 
concur: (1) The head of a family must hâve a calling or business to which 
the property is adapted and reasonably necessary; (2) such property must 
be used as a place to exercise the calling or business of the head of the 
family." 

And at page 678 it was further said: 

"The law no more proteets a man In a place to do business which he is 
not doing, and not making any immédiate préparation to do, than it proteets 
to a man a place for a home which is not In fact home, or in référence to 
which no steps hâve been talsen to make it a home, for the family. The law 
proteets the place of business because it is the place of business, which 
cannot be unless the head of the family is oecupled in a business to which 
the property is adapted and reasonably necessary. We conclude, under the 
facts of this case, that the défendant Latimer did not hâve any business 
at the time the sale iu question in this cause was made, which made the 
storehouse and lot necessary or proper to the exercise of such business. It 
matters not what the calling or business of a man may be (and, as we hâve 
before said, a calling or business is one of the essentials to entitle a person 
to an exempted place for its exercise), if he does not use the property for the 
purpose for which the exemption is given, it will be lost. That the failure 
to so use the property may resuit from financial embarrassment does not alter 
the rule, for the law does not exempt that which a man might like to use, 
but is unable to use for want of means; but it exempts that which he 
does use." 
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Seé, aiso, Alexaidier V. Lovett (Teicl) 69 S. W. 68; Pfeiffer v. 
McNatt, 74 Tex. 640, 16 S. W. 821; Harle v. Richards, 78 Tex. 
80j 14 S. W. 257; Duncan v. Alexander, 83 Tex. 441, 18 S. W. 
817; Malone v. KorrLrumpf, 84 Tex. 454, 19 S. W. ^i Bowman 
V. Watson, 66 Tex. 295, ï S. W. 273. 

It was said by the court in Bowman v. Watson: 

"If the bnsiHess was one tequirlng crédit or capital to carry It on,— as tbat 
ot a merchant,— the question would not be, one solely of intent, or, rather, 
the Intent -wOnia dépend upon the situation, of the owner. If he had neither 
the crédit nOr means of carrylng on the business of merchant, he could bave 
no aéflnlte intent to résume that sort of business." 66 Tex. 290, 207, 1 S. 
W. 273. 

In the c^se before the court the record shows that at the date of 
the exécution of the assignment the bànkrupt was insolvent, that 
he transferred ail his property to thé assignée for the benefit of such 
credîtors 21s would accept the assignment, and there is not an intima- 
tion that hè had any crédit whatever. Subséquent to the assign- 
ment he did not use the property in controversy for any purpose. 
He devoted his time and attention to his mother's farming interests, 
and was making no préparations for a resumption of his mercantile 
business. In view of thèse facts, the inference is irrésistible that 
he had no fixed, definite intent to résume the business in which.he 
was foritiçrly engaged. The court is aware that it has been held in 
this State; that the making by an insolvent of a gênerai assignment 
for the benefit of his creditors does not of itself defeat his right to hâve 
exemption of his place of business continue. Tackaberry v. Bank, 85 
Tex. 488,:1^ S. W. 151, 299; Scheuber v. Ballow, 64 Tex. 166; Gas- 
sowayv. White, 70 Tex. 477, 8 S. W. 117. But it was said by Mr. 
Chief Justice Stayton, speaking for the court, in Tackaberry v. Bank, 
85 Tex. 494,22 S. W. 153: 

"A voluntary dlscontinuance of business ought to be given the same weight 
on question ot abandonment as Is glven to a removal from the home, 
and In the çine case as In tlie other the remamlrig question of fact necessary 
to be a'Scertained to détermine -whether abandonment exlsts In a given case 
Is that of Intention. If the removal of the famlly from the home or the 
voluntary dlscontlnuance of the calling or business be without intent. In the 
one case, again to use the property as a home, or, in the other, to résume 
the old or to pursue some other business on the property, then abandon- 
ment exista." 

After ail, the question whether a business homestead has been 
abandoned is one of intent; and the court is of the opinion, from a 
careful analysis of ail the facts, that when the bànkrupt executed the 
deed of geheral assignment he had no definite intent to résume the 
business of ifnerchant, and he must, therefore, be held to hâve aban- 
doned the property which he had previously used for that purpose. 

It follows from what has been said that the ruling of the référée 
should be affirriied, and it is so ordered. 

NOTE BY THE COURT. The wlfe of the bànkrupt was not made a 
party to the proceeding before the référée, and as to her nonjolnder the rec- 
ord is silent Query: In bankruptcy proceedings before the référée to déter- 
mine the question of homestead exemption, Is the wife of the bankruijt a 
necessary party? See Jergens v. Schlele, 61 Tex. 255. 
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CLARK V. ALLEN, Marshal. 
(District Court, W. D. Virginia, August 25, 1902.) 

1. Execution— Lbtv on Real Estatb. 

Oode Va. 1887, § 3587, authorizes a levy of exécution on personal prop- 
erty, but not on real estate. Acts 1821-22 provided that, in a -srit of 
fieri facias on a judgment or decree against one liable to tlie common- 
wealth, real estate might be levied on. The enactment was carried into 
Code 1849, p. 223, § 8, and Code 188T, § 687. By Code 1819 (volume 2, p. 
51), the right to levy on real estate was given only as against certain 
public offlcers. Act of congress (Rev. St. ^ 916) provides tliat in "com- 
mon-law causes" in courts of tlie United States the plaintilï shall be en- 
tltled to similar remédies, by exécution or otherwise, to reach the prop- 
erty of the judgment debtor, as preseribed by the laws of the state 
where the court is held "in lilse causes." Beld, that an exécution from 
a fédéral court in Virginia may not be levied on real estate there, though 
the judgment is In favor of the United States, since the phrase "in lilie 
causes" does not give the govemment the rights of the state, but, as 
applicable to Virginia, which is not a code state, means "common-law 
causes." 

2. Bame— Statdtes. 

The rule would not be otherwise had Code Va. 1887, § 687, been adopted 
after Rev. St. U, S. § 916, which also authorizes the fédéral courts to 
adopt from time to tlme, by rules, such state laws as may be in force 
touchlng attachments and other process, since such statute would not 
give the fédéral courts power to do more than adopt the state statute. 
S. Same— Criminal Case. 

The rule is not différent in criminal or pénal cases, since Rev. St. U. S. 
§ 1041, provides that a judgment for a fine or penalty may be enforced 
by exécution against the property of the défendant in like manner as 
judgments In civil cases are enforced. 

McDOWELL, District Judge. The following order was entered 
May 17, 1900: 

"Rule of Court: At the regular May term of the circuit and district courts 
of the United States for the Fourth circuit, in the Western district of Virginia, 
at Abingdon, on May 17th, 1900, Hon. John Paul, district judge, présent and 
presiding: Upon motion of the United States attorney, it is ordered that 
the clerks of this district in issulng any writ of fieri facias upon a judg- 
ment or decree against any person indebted or liable to the United States, 
or against any surety of his, do Insert after the words 'We command you 
that of the goods and chattels,' the words 'and real estate,' and conform the 
subséquent part of said writ thereto. It is ordered that the clerk of this 
court do certify copy of this order to the other clerks of this district, to the 
marshal of the district, and the attorney gênerai of the United States. John 
Paul, District Judge." 

Since then ail exécutions on judgments in favor of the govern- 
ment hâve directed that the real estate of the judgment debtors be 
levied on. The right to levy an exécution on real estate is a ques- 
tion of such importance in this district that I am led to file this sup- 
plementaiy opinion, with the hope that the circuit court of appeals 
may see fit, in deciding this case, to express an opinion on this point. 
In my former opinion in this case, dealing with the right of the gov- 
ernment to subject the debtor's homestead (114 .Fed. 374), I thought 
it probable that the expression "in like causes," found in the act of 
June I, 1872, and section 916, Rev. St., should be given a wider mean- 
ing than I hâve since concluded should be given it. 
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The question now presented can perhaps be best considered, first, 
as relating to judgments in civil cases, and next as relating to pénal 
and criminal cases. 

I. Judgments in Civil Common-Law Causes. In this state real 
estate cannot bc; levied on and sold under exécution in favor of an 
individuaL 

Section 3587, Code Va. 1887, reads: 

"By a writ of fierl faclas the offleers shall be commanded to make the 
money thereln mentioned out of the goods and ehattels of the person agfiinst 
whom the judgment Is." 

Prier to 1850, the writs of levari facias and elegit were in use, 
but neither of thèse authorized a sale of real estate (4 Miner, Inst. 
[3d Ed.] pt. I, p. 990 et seq.) ; and, so far as I know, the law of this 
State never authorized a levy and sale of real estate on a common- 
law judgment in favor of an individuaL 

Section 687, Code 1887, reads : 

"In a writ of fleri facias upon a judgment or decree against any person 
indebted or liable to the commonwealth, or against any surety of his, 
af ter the words 'we command you that of the' the clerlc shall insert the 
words 'goods, ehattels, and real estate,' and conform the subséquent part of 
such writ thereto. And under any writ so issued real estate may be taljen 
and sold." 

The Code of 1849 (page 223, § 8) uses the same language. The açt 
first appeared in Acts 1821-22. By the Code of 1819 (volume 2, p. 
51), this right is given only as against certain designated public offi- 
cers and their sureties. The history of the fédéral législation on the 
subject of exécutions is given in Finie v. Ô'Neil, 106 U. S. 272, i Sup. 
et. 325, 27 L. Ed. 196. 

The act of June i, 1872, from which section 916, Rev. St., is taken, 
reads as foUows: 

"Sec. 6. That In common-law cause^ In the circuit and district courts of the 
United States the plaintiff shall be entltled to similar remédies, by attachment 
or i other process against the property of the défendant, which are now 
proYided for by the laws of the statç In whlch such court Is held, applicable 
to the courts of such slate; ând such circuit or district courts may, from 
time to time, by gênerai rules, adopt sueh state laws as may be In force 
in the state in relation to attachmentB and other process; and the party re- 
coyerlng judgment In such cause shall be entitled to similar remédies upon 
thé same, by exécution or otherwise, toreach the property of the judgment 
debtor, as are now provided by the liîws of tlie state within which sald 
circuit or district courts shall be held in lilce causes, or whlch shall be 
adopted by rules as aforesaid: provided, that similar prellminary affldavits 
or proofs, and similar security as required by such laws, shall be flrst fur- 
nlshed by tho party seelilng such attachment or other remedy." 17 Stat. 197. 

There is no question in my mind as to the power of congress to 
enact that exécutions on judgments in favor of the governnient may 
be levied on real estate. But the question is, has congress so en- 
acted? The state law, as it was in 1872, and is now, is, in eflfect, 
that real estate cannot be levied on under fîeri facias, except en judg- 
ments in favor of the state of Virginia. If, for instance, the state of 
Kentucky were to sue and recover judgment in a Virginia state court 
against a citizen of Virginia, the exécution issued thereon clearly 
could not direct a levy on the debtor's real estate. There is a total 
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want of authority for a writ directing anything more than a levy on 
his Personal property. By the act of 1872, congress has simply given 
to judgment creditors in common-law causes in the circuit and dis- 
trict courts the remédies provided by the state law. This law, as 
above stated, dénies the right to levy an exécution on real estate to 
ail judgment creditors other than the state of Virginia. It is con- 
tended that the language, "similar remédies, * * * by exécution 
or otherwise, * * * as are now provided by the laws of the 
state * * * ;,j Uj^g causes," should be construed as giving to the 
fédéral government the same rights as are given by the state law 
to the state government; the argument being that a cause in which 
the fédéral government is the plaintiff is a "like cause" to one in which 
the state government is plaintiff. But this language does not seem 
to me sufScient to sustain the contention. An examination of the 
whole of the section in question leads me to think the words "'like 
causes" mean in Virginia, which is not a "Code" state, merely "com- 
mon-law causes." The act in part reads: 

"That In common law causes in the circuit and district courts of the United 
States the plaintiff shall be entitled to similar remédies * * » and the 
party recovering judgment in such cause shall he entitled to similar remédies 
* * * provided by the laws of the state * * * in like causes." 17 
Stat. 197. 

The remédies in equity and criminal causes are elsewhere provided 
for. Equity Rules 8 and 92; section 1041, Rev. St. Consequently, 
as applied in a state retaining the distinction between common-law 
and equity causes, I would read the act as if it were written; 

"The party recovering judgment in a common law cause shall be entitled 
to similar remédies ♦ • • provided by the laws of the state • • * 
in common law causes." 

The words "in like causes" were probably used because many of 
the States had adopted codes of practice which abolish the distinc- 
tions between common-law and equity practice, and in such states 
there ai"e no causes that are technically knov/n as common-law causes. 
Again, the act makes no distinction between private judgment cred- 
itors and the government as a judgment créditer. Fink v. O'Neil, 
supra. Both are put on the same footing. I can find nothing in 
the act which shows an intent to give the government any other or 
greater rights than are given individuals, and the act gives to indi- 
vidual judgment creditors only such rights as are given such cred- 
itors by the state law. Unless it can be made to appear that an 
individual judgment créditer in the United States courts has a right 
to an exécution leviable on real estate, I can see no reason for hold- 
ing that the government has such right. That an individual recover- 
ing a judgment in a Virginia state court cannot levy on anything 
except the debtor's chattels (and his rights in the fédéral courts are 
the same) is verj' clear. There is nothing in the state law on which 
to found a contention to the contrary. The rule of court hereinabove 
quoted does not seem to me to authorize the practice of issuing exécu- 
tions directing that real estate be levied on. The law (17 Stat. 197; 
Rev. St. '§ 916) gives the court no power to do more than to adopt, 
by ntle, such state laws as may be enacted after the date of the fed- 
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eral stattite, There has been np change in the state law since 1822. 
Consequently, I do not perceive any sufficient reason for having made 
the rule in question. But, even jf section 687, Code 1887, had 
been enacted since the enactmeiit of section 916, Rev. St., this fact 
would not give the fédéral courts power to do more than adopt the 
State statute. , The fédéral law would still be that, if the state of Vir- 
ginia were the judgment créditer, the exécution could direct the sale 
of real estate, apd when any other, whether fédéral government or' 
private person,, !is the judgment creditor, the exécution could direct 
no more than a sale of goods and chattels. 

2. In Crimïnal and Pénal Cases. Section 1041, Rev. St., provides 
that a judgment for a fine or penalty may be enforced by exécution 
against the property of the défendant in like manner as judgments 
in civil cases are enforced. I find nothing in this statute showing 
an intent to give the government any other rights than are given 
it, as well as private judgment creditors, in civil cases. It follows 
that what has been said hereiqabove applies to pénal and criminal 
judgments. Executions on such judgments can no more be levied on 
real estate than can exécutions on civil judgments. 

The decree heretofore rendered in this cause, perpetuating the in- 
junction, is therefore proper. 



SCHMIDT et al. v. CITÏ OF DEFIANCE, 
(arcult Court, N. D, Ohlo, W. D. February 10, 1902.) 

1. MuNiciPAii Corporations— Bonds— Validity. 

Rev. St Ohlo, § 1764, provides that the city council shall provide a 
certain seal for the clty clerk's office. Section 1745 provides that the 
mayor shall be furnlshed by the council wlth the corporate seal of the 
corporation. In the center of which shall be the words, "Mayor of the city 

of ." Section 1552 provides that municipal corporations may hâve 

a common- seal, and change or alter the same at pleasure. A municipal 
corporation had no such seal as prescrlbed by the statute, and bonds Is- 
Bued by It were sealed by the seal of the clty clerk, and it appeared 
that the seal of the. city clerli had been used on prlor Issues of bonds. 
Eeld, that It would be assumed that such seal had been adopted as 
that of the city, and the corporation could not set up the absence of a 
proper seal. 

3. ftiME— Récitals— EsTOPPEL. 

Eev. St. Ohlo, f 1764, provides that the city council shall provide a 
certain seal fôr the cfty felerk's office. Section 1745 provides that the 
mayor shall be furnlshed by the council wlth the corporate seal of the 
corporation, In the center of whieh' shall be the words, "Mayor of the 

city of ." A clty liavlng no seal in conformity with section 1745 

Issued bonds sealed wlth the seal of the city clerk. Eeld, that récitals 
In the bond to the effect that the seal attached was the corporate seal 
estopped the corporation to deny the validity of the seal. 

8. Same— Récitals as to Authoeity. 

Section 1693, Rev. St. Ohlo, . provides no obligation shall be entered 
Into by a city save by ordinance of the council. Section 1678 gives the 
council cOntrol of the finances of the city, and section 2706 provides that 
àll bonds shall be signed by the mayor. Municipal bonds recited that 

11 3. Bona fide purchasers of municipal bonds, see note to Plcke^s Tp. t. 
Post, 41 C. C. A. 6, 
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ail proceedlngs, acts, etc., required by statutes and ordinances to be had 
prelimlnary to the issue thereof had been taken. In an action on the 
bonds défendant contended that, slnce it appeared that the récitals con- 
tained in the bonds to the effect that "ail the proceedlngs required by 
statutes or ordinances had been duly and legally talien by said clty," 
were Inserted by the mayor and clerli without authorlty, they were of 
no effect to estop the city to prove the contrary. Held, that the conten- 
tion was of no merit, as the statutes contemplate co-ordinate action of 
the council and mayor, and the purchaser was exempted from knowmg 
that the ordinance did not authorize the récital. 
4 Same— Statutort Adthoritt— Invalid Spécial Act— Genebal Statutb. 
By Rev. St. Ohio, § 2835, councils of any municipallty are authorized; 
whenever It is desired by the voters, to issue and sell bonds for the pur- 
pose of constructing bridges and culverts. Act Feb. 3, 1887 (84 Ohio 
Laws, p. 273), authorized the city council of the city of Défiance to bor- 
row money for the purpose of building a bridge, and to issue bonds 
therefor. Held that, even if the act of 1887 was unconstitutional, the 
bonds issued thereunder, and which recited the authority of the act, 
were not invalid, there being sufSclent authority conferred by section 
2835. 

Action by John W. Schmidt and others against the city of Défi- 
ance. Judgment for plaintifïs. 

Doyle & Lewis, for plaintifïs. 

W. H. Hubbard and Harris, Caraeron & Shaw, for défendant. 

WING, District Judge. In the suit at law, in which a jury has been 
waived and trial had by the court, it appears that on April i, 1889, the 
city of Défiance, a municipal corporation of the fourth grade, second 
class, issued its bonds in the sum of $50,000, one-half thereof to ma- 
ture April I, 189g, and one-half April i, 1909, with interest, represent- 
ed by coupons attached. There are 200 causes of action set forth in 
the pétition, each cause of action being a coupon for the payment of 
$25 as interest. One of the allégations of the answer is as follows : 

"And said défendant further says that at ail tlmes slnce said 19th day 
of March, A. D. 1889, said city of Défiance was, by the terms and provisions 
of the gênerai laws of the state of Ohio relating to municipal corporations, 
required to hâve, and did hâve, a corporate seal, whereof the mayor of said 
city was, by said gênerai laws, required to bave, and in fact did hâve, cus- 
tody and control; yet, notwlthstanding the fact that said city of Défiance 
had a corporate seal, in the custody and control of its said mayor, as afore- 
eaid, and notwlthstanding the provisions of the gênerai laws of the state 
of Ohio relating to municipal corporations, * • » the said so-called bonds 
mentioned in the pétition were not and are not, nor were nor are, either of 
them, sealed with the seal of said corporation; by reason whereof, and for 
the want of such seal of said corporation, said so-called bonds are not, and 
ifever became or were, negotiable, and are not, and never became or were, 
obligations of said city." 

In reply to this défense the plaintiflfs, in substance, say that the 
seal attached to the bonds was recited in the bond to be the cor- 
porate seal of the city, and placed thereon by the mayor and clerk, 
as such seal, to induce parties to buy the bonds, and was so relied 
upon, and is the same seal used as a corporate seal both before and 
after the issuance of thèse bonds; and that, therefore, the défendant 
is estopped to deny the validity of the seal. From an inspection 
of the bonds it appears that a seal was impressed upon each bond, 
which had in its center the words "City of Défiance," and, in the 
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margin, the words "City Qerk" and "Ohio." This form of seal is 
the one prescribed for the use of ithe city clerk, except that it has the 
addîtibnàl Word "Ohio" in the iïiàfgin with the words "City Clerk." 
Thefe is testtmony introduced by the défendant to the effect that the 
mayor had a seal, in the center qf wbich was the same device as that 
of the seal of the state of Ohiô, and around said device the words 
"Mâyor of the City of Défiance."" Section 1764, Rev. St. Oliio, pro- 
vidés that: "The council shall éause to be provided for the clerk's 
office a çeal, in the center of which shall be the name of the corpora- 
tionj and around the margin the words 'City Clerk.'" Section 1745, 
Rev. St., providès that the mayor "shall be furnished by the council 
witli the corporate seal of the corporation, in the center of which 

shall be the words, 'Mayor of the City of .'" It therefore 

appears from the proof that the city of Défiance, at the time of the 
issuance of thèse bonds, had no seal which complied with this provi- 
sion of the statute. Section 1552, Rev. St., provides, among other 
things, that "municipal corporations" may "hâve a comnion seal, 
and change or alter the satne at pleasure." The seal used upon the 
bonds in question had been used many times before to authenticate 
bonds of the city of Défiance. I hâve no doubt, from the proof, that 
it was intended by the ofHcers of the city of Défiance that this seal 
should be used as the seal of the city in the issuance of the bonds 
to which thèse coupons were attached. It is recited in the bonds 
themselves that the seal is the seal of the city of Défiance. 

A bill is filed by the plaintifïs, on the equity side of the court, set- 
ting up thèse facts with respect to the seal used on thèse bonds, and 
praying that the défendant, the city of Défiance, be compelled to affix 
the city seal to thèse bonds, or that it be enjoined from setting up 
the want of a seal as a défense. Both cases are before me. The dé- 
fense in the case at law, which allèges that the bonds are not sealed 
with the seal of the çity of Défiance, is without merit. In one view 
of the testimony, the allégation of the answer is unsupported, be- 
çause it may be assumed that, the city having no seal, the use of the 
sçîil which was used on thèse bonds and the prior issues is évidence 
of the adoption of that seal as the seal of the city. Another view 
might be taken of the testimony, which would resuit in finding that, 
for the purposes of thèse bonds, the seal attached must be held to be 
the seal of the city of Défiance, because of the récital contained in 
the bonds. Ûpon either view of the testimony, it would be inéqui- 
table for the city of Défiance to set up this défense. One of the 
prayers of the bill is, therefore, granted; that is, that the city of Dé- 
fiance be and is enjoined from setting up, in défense to the action at 
law upon the coupons, the absence of the proper seal. We then come 
to the défenses raised by the answer which relate to the absence of 
prerequisite proceedings to the issuance of the bonds, such as a vote 
of the people, and a vote upon the ordinance authorizing the issu- 
ance of the bonds, etc. The solution of this question dépends upon 
the effect of the récitals contained in the bonds, which are as follows : 

"Ilils bond le Issued under and pursuant to the laws of the state of Ohio, 
and of an act of the gênerai assembly of the state of Ohio, passed Febru- 
ary 3, 1887 (84 Ohio Laws, p. 273), entltled 'An act t* authorize the council 
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of the clty of Défiance, Ohlo, to borrow money for the purpose of building 
a bridge'; and whlch act authorized and empowered the said city councll to 
issue bonds, not to exceed the sum of flfty thousand dollars, for the purpose 
of building a bridge over the Maumee river in said elty, and which act 
further provided that 'said bonds shall be of such dénominations and bear 
such rate of interest, not exceeding six per cent, payable seml-annually, 
and mature at such times, not exceeding twenty-flve years, as said council 
may détermine'; and in pursuance of the résolution of the said city council 
of the city of Défiance, Ohlo, duly and unanimously passed, declaring the 
necesslty of the construction of said bridg«, and the ordinance of the said . 
clty of Défiance, entitled 'An ordinance of the clty of Défiance, Ohlo, to pro- 
Tide for the Issue and sale of bonds of said clty, for the purpose of build- 
ing over the Maumee river in said clty a good and substantiel bridge, with 
the necessary approaches thereto, and having on each slde thereof a good 
and sufiicient sidewalk,' duly and unanimously passed on the 19th day of 
March, In the year A. D. 1889, by the clty councll of Défiance, and for the 
purposes therein set fôrth; and it is hereby speclally declared that ail the 
proceedings, acts, conditions, and things required elther by said statutes or 
ordinances to be had or taken preliminary to the issue hereof bave been 
duly had and taken by said clty of Défiance and its offlcers and agents. In 
testlmony whereof the said city of Défiance bas hereunto caused its corpo- 
rate name and seal to be set by the mayor and clerk thereof, hereunto duly 
authorized by said statutes and ordinances, this flrst day of Aprll, In the 
year one thousand elght hundred and eighty-nine. 

"The Oity of Défiance, Ohlo, 

"By Fred L. Hay, Mayor. 
"M B. Gorman, Clty aerk." 

It is urged by counsel for the défendant that by section 1678, Rev. 
St. Ohio, the législative authority of the city is vested in its council ; 
that by the same section it was given the management and control of 
the finances of the city; that by section 1693, Rev. St., the power of 
creating obligations to bind the corporation is confined to the city 
council ; that, consequently, since it appeafs that the récitals contained 
in the bonds to the effect that "ail the proceedings, acts, conditions, 
and things required either by said statutes or ordinances to be had or 
taken preliminary to the issue hereof" hâve been duly and legally 
taken by said city of Défiance, and its ofHcers and agents, were unau- 
thorized, and were inserted by the mayor and clerk without authority, 
they are of no efïect to estop the city of Défiance to allège and prove 
the contrary. The statutes of Ohio contemplate two classes of 
agencies to be used in the issuance of municipal bonds, — ^the council 
of the city, and its mayor and clerk. It would not be clairned, I fancy, 
that a bond signed solely by the council of a city would be of any bind- 
ing efïect upon the city. It is contemplated, I think, by the statutes of 
Ohio, that through the co-ordinate action of thèse agencies a paper 
writing becomes in appearance the valid negotiable obligation of the 
city, inviting the extension of crédit to it. It would be a breach of 
duty for a mayor to sign a bond the issuance of which had not been 
authorized by the council. The converse of this must be true, — that it 
is in the performance of duty that he signs a bond. Section 2706, 
Rev. St. Ohio, provides that ail bonds shall be signed by the mayor. 
The question must always arise in the mind of the mayor, when he 
cornes to act in behalf of the city by affixing his name to a bond, "Hâve 
or hâve not the necessary and proper steps been taken to make it 
117 p.— 45 
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ray dyty tô $îgn this bond"? It is plain that it would tiè/à breach of 
duty for thcmayor of a city to sign bonds containingufitrUtlaful ré- 
citals with respect to matters and things required to be done to consti- 
tute the bonds valid. But whenever it becomes a question between an 
innocent purchaser of bonds in tliç market and the city^ purporting to 
issue them as to which should be the Iqser by the breach of duty by the 
city's ofïicer, I think I am Mvarranted, by a long course pf décisions 
(of the fédéral courts, at least), in sayingthat such questions should be 
solved in :^vor of the innocent purchaser. ' It has been repeatedly held 
by the supretne court of thé United States — mbre espeGially in City 
of Evansville v.' Dennett, i6i U. S. 434, 16 Sup. Çt. 613, 40 L. Ed. 
760 — ^that the i-çcital in a bond that it is issued in pursuance of an act 
of the legiêîa^ure and ordinances,of the city couhçil passed in pursu- 
ance thereof iloes.not put a purjchaser u()on inqiiiry as to' the terms 
of the ordinances under which the bonds were issued. If he is ex- 
emptée from looking at the ordinances, he must be exempted frora 
knowing, iti %he case at bar'; that the ordinance did not authorize the 
récitals upon whiçh the plàintifEs dépend. , If the argument bf defend- 
ant's counsel can prevail, it would also prevail againàt the untruthful 
récital, although ■authorized by the ordinance of the city council, be- 
cause it woUld be a breach 6f duty, as between the city council and the 
citizens, and therefore beyond the power of the coUncil to make, or 
authorize the naaking of, such untruthful récitals. 
. When it is' urgéd thàt the' act of February 3, 1887, ;is unconstitu- 
tional, it may bé replied that there is other authority in the statutes of 
Ôhio for the issp^ince of bonds by cities'for bridge purppses. By sec- 
tion 2835, Rev. St. Ohio, councîls of aOy municipaliîy are authorized, 
wliehever it is dësired by the voters or such township or municipal 
corporation to maike the ithprbvethertt, to issue and sell their bonds for 
tlïè'fitirpbsè of fconstructing bridges and ciilverts. Ifit be conceded 
tnât the act ôf: 1887 ■Was and is unconstitutional, and furhished no au- 
thority for the 'issuànce of thèse bonds, neverthéless there was suf- 
ficient authprityùnder the section referred to. Bo it may be said, as 
a matter ol'là^;'that the iqity of Défiance had power to issue thèse 
bonds, although thé particular statutë referred to was unconstitutional. 
It is now firrtlly established by décisions that, if a municipality has 
power to and cjoës issue bonds containîng récitals of fact, and such 
bonds corné ,itlto the hands bf innocent purchasers, such city is 
éstopped frbrii' d^nying the truthfulness of such récitals. If, in this 
case, the city of Défiahce cannot be heard to allège or prove things 
contrâry tp the récitals pf the bonds whose coupons are in controversy, 
the othër,' deîéljsés than that with respect to the absence of the seal 
niust faii. 

In the suit at law judgmeiit should be entered for the plaintiffs in 
the sumof $7,751.96. 
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WILSON V. SMIIH. 

(Obcolt Court O. D. Penosylyanla. Augnst 21. 10QZ> 

No. 44. 

L Leoacibs— Adbmption. 

A gift made subséquent to the date ot a wlll Is to be taken as an 
ademption of a legacy there bestowed only when the testator stands In 
loco parentis. A legacy of $4,000 to a nephew Is tberefore not adeemed 
by the testator subsequently loaning hlm $5,000, which he ultimately 
turned into a glft 

9, Sbt-Opf— Claim Babbed bt Limitations— Following Statk Décisions. 

In a proceeding begun in a state court to recover a legacy by a rem- 
edy given by the state statute, It will be held by the fédéral court to 
•which It bas been remoTCd, in confonnlty to the décisions of the state 
courts, that a clàim barred by the statute of limitations cannot be set 
off against such legacy. 

& Discontinuanob — Reteaxit. 

A discontinuance is not a retraxit barring another, action, though coun- 
sel had agreed to the facts, and submltted theru to the court for its 
opinion as on a spécial verdict 

^ Rbs Judicata. 

A judgment of the orphans' court dismissing a petîtion for an account, 
the object of which is to produce a fund out of which a legacy can be 
realized, Is conclusive against him in a proceeding to recover the legacy 
begun in the common pleas hàvlng concurrent jurisdiction. 

S. Lacées. 

A proceeding In tne nature of a blll to coUect a legacy will be dls- 
missed for lâches, nothing having been doue for over nine years af ter 
the refusai of the exécuter to pay it, and the estate having In the mean- 
time been dlstributed, though the legatee, immedlately on refusai of the 
exécuter, placed the clalm in the hands of an attorney for action. 

Hearing on Bill, Answer, and Proof. 

For former opinion, see 66 FeA 8i. 

ThcMnas Cahall and Charles C. Lister, for complainant 

R. h. Ashhurst and Benjamin Nields, for défendant. 

ARCHBALD, District Judge.' As. originally brought in tfe con>- 
mon pleas of Philadelphia, this was an action to recover a legacy ac- 
cording to the provisions of the state law (Act Feb. 24, 1834, §§ 50-5^, 
P. L. 1833-34, pp. 83, 84); but, having been removed into this court 
because of the diverse citizenship of the parties, it was transferred to 
the equity side, on the ground that it was the substitute for a bill, and 
must, therefore, be proceeded with in that character (Seibert v. Butz, 
9 Watts, 490). The décèdent, Samuel Harlan, Jr., departed this life 
February 6, 1883, having made a will, in which he gave a legacy of 
$4,000 to the plaintifï, his nephew, the son of a deceased sister. This 
will was duly probated at Wilmington, Del., where the testator had 
his domicile, on February 9, 1883, and letters testamentary were subse- 
quently issued. The estate of the décèdent was a large dne, amounting 
to $800,000, of which $100,000, consisting of real and personal prop- 
erty, was located in Pennsylvania, where ancillary letters were taken 

1[ 2. state laws as rules of décision in fédéral courts, see notes to Griffln 
T. Wheel Co., 9 0. O. A. 548; Wilson v. Perrln, 11 C. C. A. 71; Hill v. HJte, 
2» C. C. A. 553. 

See Courts, vol. 13, Cent Dlg. § 983; Executors and Administrators, vol. 22, 
Cent. Dlg. § 1173. 

»Specia]ly asslgned. 



708 117 FBbkllAi, REPORTER. 

out on May 28th foUowing. Bécause of the existence of thèse assets, 
and for the purpOse of reaching them, the présent suit was instituted. 
A number of défenses are made ta it, which I will consider and dispose 
of in their order. 

1. In the first place, it is claiméd that the legacy was adeemed. The 
will is dated July 6, 1865, a,nd pn February I3,,i866, the testator loaned 
to the plaintiff $5,000 to assist hini in bysiness, taking his promissory 
note, payable three years after date, with interest semiannually; and 
to secure the loan the plaintifif had his life insured for $10,000 in his 
uncle's favor. Two installments of interest were paid, — one on August 
I, 1866, and the ôther Pebruary 13, 1867, — but that was ail that the 
plaintifif was ever able to do about it. ; He was unsuccessful in busi- 
ness, and failed several times, and, when the second premium on the 
insurance policy came due, Mr. Hanlan, being appealed to to carry it 
for bis own benefit, çlei:Ii;ned to do so, deçlaring that the $5,000 was 
lost, and that he would put nothing more into the matter. So far 
as the note was concerned, he said he would destroy it, and subse- 
quently informed the plaintifif that he had, and up to the time of his 
death nO fUrther demandyvàs madè upon it. This évidence, which was 
givefi by the plaintifif, ,ts:^,bjected to otl the ground, that he was in- 
compétent to testify to anything which occurred in the lifetime of the 
testaton; but, inquiry having been made of him on cross-examination 
with regard to-what had become of the insurance policy, it opened the 
door; as it seems tO me', for évidence with regard to the whole trans- 
action. .Sut whetijer thiSjtçstimony be, received or not, I cannot see 
that thé legacy has been ' aâeemed. A gift made subséquent to the 
date of a will is to be taken as an ademption of a legacy therein be- 
stowed only when the testator stands in loco parentis to the legatee. 
I Am. & Eng. Enc. Law (^d Ed.) pp. ,613, 623 ; Gill's Estate,, i Pars. 
Eq. Cas. 139. Where that relation does not exist, there is no occa- 
sion toapply the rifle, which is founded on the idea that a legacy to a 
child is iii the 'nature of a parental provision or portion, which the 
subséquent gift' ô'r advàricepaentto that e^ctent anticipâtes and supplies. 
Ex parte Pye^ ,18 Vesey,' 140 ; Miner v. Athertôn's Ex'r, 35 Pa. 528. 
It'is a matter of presuraed intention, which the relatîonship supplies, 
b'ut which dCïeS 'not esiiét «i the case of a stranger, althougla extrinsic 
facts mav bé 'Hlways fe^orted to to suStain or rebut it. i Am. & 
Eng. Enc. Law (2â'EÛ.)'p. 620; Zeiter v. Zeiter, 4 Watts, 212, 28 
Ain. DeÇ. 598; In reRper's Estate, ,^^ Super. Ct. 352. It has 
âlsobeen Keld that, whérè the will is corifirmed by a subséquent codicil, 
thç legacy is nôt to bé' Cbiisîdered as adeemed by an intervening gift 
(Chaprtian v. Allen, 56 Cdnh. 152, i4'Atl. 780); and that doctrine is 
àp^ealed tô 'h^Vè. But' à' coiitrary vievy prevaiis in Pennsylvania (Al- 
sop's Appeàl, ci Pà. 374;^ Garrett's Appeal, 15 Pa. 212), and I shall not 
uhijertake to décide ■vvhichshouldbefiDllôwed,,nor what is the true 
tohstruction: 16 be given fo the codidl relied upbn, about which there 
J.S some con|xqy,ersy. It is sufificigixtithat tlje intent to adeem the 
legacy in the fpresent instance is not to be presumed under ail circum- 
stances. 

2. It is further contended that the exécuter has a right to set oflf 
the debt to the legacy, or at least to retain the one in satisfaction of 
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the other, This is met by the counter suggestion that the debt, 
being barred by the statute, cannot be so used. In support of the one 
position it is argued that the statute merely bars the remedy, and 
does not operate upon the debt itself, which still remains a subsisting 
moral and équitable, if not légal, obligation. This is the view taken 
by the English courts, where the right of retainer or set-ofï is fully 
sustained. Courtenay v. Williams, 3 Hare, 53g; Coates v. Coates, 
33 Beav. 249; In re Cordwell's Estate, L. R. 20 Eq. 644. It also 
seems to be the accepted doctrine in some parts of this country. In 
re Bogart, 28 Hun, 466; Garrett v. Pierson, 29 lowa, 304; Tink- 
ham V. Smith, 56 Vt. 187; Holmes v. McPheeters, 149 Ind. 587, 49 
N. E. 452. Says Jordan, J., in the latter case : 

"The right Is not one of set-off, but Is founded on the princlple that the 
administrator or exécuter has an équitable lien on the share of the distribu- 
tee or legatee nntil the latter has discharged the obligation which he owes 
to the estate." 

But in other courts of equal authority the bar of the statute is up- 
held. Allen v. Edwards, 136 Mass. 138; Holt v. Libby, 80 Me. 329, 
14 Atl. 201 ; Drysdale's App€al, 14 Pa. 531 ; Reed v. Marshall, 90 
Pa. 345; Milne's Appeal, 99 Pa. 483; In re Light's Estate, 136 Pa. 
211, 20 Atl. 536, 537. Where this view prevails, a legacy or dis- 
tributive share is regarded as a légal demand, and the debt of the 
legatee or distributee to the estate as a set-off or counterclaim to be 
dealt with the same as any other. Says Sterrett, J., in Reed v. Mar- 
shall, just cited: 

"If the défendants [exeeutors] had brought suit on the notes, it Is very 
clear that, without proof of a new promise within six years, the statute 
eould hâve been successfully Interposed as a bar to thelr recovery; and it 
is difficult to see how they are In any better position when they endeavor 
to avail themselves of the notes as a set-off or cross-demand." 

A somewhat broader view is expressed by Gordon, J., in Milne's 
Appeal, supra, where he says : 

"It is true that the statute opérâtes only upon the remedy or action for 
the collection of the debt; but it thus opérâtes because of the presumptlon 
that the elalm has been paid, or otherwise extlnguished, if Its collection has 
not been Inststed upon in six years, and that, therefore, it would be inéqui- 
table after that time to compel its payment." 

It is not necessary, however, to décide which of thèse conflicting 
sets of authorities is the better sustained by reason, or which should 
be adopted and foUowed by this court if called upon to make up an 
independent judgment of its own. This is a proceeding — as it is to 
be remembered — originally begun in the state court to enforce a rem- 
edy given by the statute law of the state. By its removal into this 
court it may hâve lost some of its characteristics, but not its essen- 
tial ones ; nor is this affected by its transfer to the equity side, which 
was done in fact for the purpose of the better maintaining them. The 
law must, therefore, be administered as nearly as possible as it would 
hâve been had the case remained where it was begun ; and, the statute 
of limitations of the state having been invoked, it is to be applied 
in conformity to the décisions of the state courts. As said by Mr. 
Justice Clififord in Hanger v. Abbott, 6 Wall. 532, 18 E. Ed. 939: 
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"Proceedings In courts of Justice are usually determlned by the les fori 
of the place ■whefétité suit Is peiiâlrig, includlng the statutes of limitation, 
■wbich are thoseof thé country whete ttoe suit Is brought, and not those of 
the les loei contpaetus," 

Or as it is well put by Gray, J., in McClain v. Life Association, 49 
C. C. A. 31, iio Fed. 80: 

"In extendlng the Judlcial power of the United States to controversles 
betweçn cltlzens of différent states, the only purpose indlcated by the con- 
stitution was to ptoTide ànother forum tban tbat of the state; not anotber 
law than that of the state." 

It matters not, therefore, in the présent instance, what the law 
may be iii other jurisdictions, including the state of Delaware, where 
the testator had his domicile ; nor whether, by reason of the contin- 
ued absence èf the pl^intifï frorfi that state, the debt which he owed 
the testatpr is relievea from the ordinàry bar. It is not the statute 
of limitations of Delaware that I am called upon to administer, but 
that of Pennsylvania ; ,and, according to the repeated décisions of 
that stÈtte, already refçirred to, it may be successfully invoked in a 
case,6f this. kirid. The debt, therefore, which is attempted to be set 
up by the défendant, having long since become outlawed, cannot be 
used to pirevent a recovery by the plaintifif, if he is otherwise entitled 

to it. ■' ,\ 

3. In July, 1893, an action of assutnpsit wâs brought by the plain- 
tifï in thé superior court of Delaware to recover his legacy, and, a 
déclaration having been filed, pleas were entered, and the case put at 
issue. On May 22, 1894, a case stated was agreed to by counsel, 
and was çèt down for a hearing à few days later; but two days be- 
fore it was to corne Up a discontinuânce was entered. This, it is 
claimed, was a retraxit, which bars aijother action. The argument 
seems to be that, having agreed to the facts, and submitted them to 
the court for its opinion as upgn a spécial verdict, the plaintifiE could 
not withdrâw the submission by a discontinuânce, or, if he did, being 
his own voluntary action, it must be taken as an admission that he 
had no case, : No aiathprity is prôduced for this position, and I can 
find npnef A, spécial verdict does not prevent a npnsuit (Washburn 
V. Allen,! "JJ Me. 344); nor a discontinuânce (Price v. Parker, i Salk. 
178) ; and a case stated is a mëre substitute, frùm which the party 
may recède in the same way. To do so by nonsuit or discontinuânce, 
which is merely an abandonment of fhat particular action, cannot be 
wrested into an acknowledgment of record, as in a retraxit that the 
party entirely gives up his case. Minor v. Bank, i Pet. 46, 7 L. Ed. 
47; U. S. v. Ppker, 120 U. S. 89, 7 Sup. Ct. 454, 30 L. Ed. 601 ; 
Lowry v, McMillan, 8 Pa. 157, 49 Am. Dec. 501. This admittedly 
would not. be the eiïect without the case stated, and it is diiificult to 
see how the mère fact that one has been entered into can give it any 
such sîgnificance. 

, 4. Oh June 2, 1894, immediately after the suit in Delaware had been 
withdrawn, the plaintifif presented a pétition to the orphans' court 
of Philadelphia, setting forth his legacy, the existence of assets in this 
state, his own résidence hère, and the fact that ancillary letters had 
been issued to the exécuter named in the will, and praying that the 
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latter might be cited to an account. The executor appeared and 
answered, and, upon a hearing being had, the pétition was dismissed. 
In re Harlan's Estate, 3 Pa. Dist. R. 809. The ground of this action, 
as I gather from the opinion, was substantially as follows : Notwith- 
standing that the executor, because of the debt which the plaintifï 
owed the estate, had refused to pay the legacy when it was de- 
manded by the plaintiff in 1884, no move was made to question this 
refusai until the suit in Delaware, some nine years later, in July, 1893 ; 
and as the executor, acting upon the plaintifï's apparent acquiescence, 
had meanwhile converted the Pennsylvania assets, and carried them 
into his gênerai accounts at the place of his appointment, there was 
no occasion to compel him to niake another accounting hère. The 
resuit so reached was strengthened by the considération that the 
court, in the exercise of the discrétion committed to it in view of the 
peculiar controversy between the parties, would, in ail probability, 
even if an account were ordered, hâve remitted to the court of the 
domicile for disposition whatever fund was produced from the as- 
sets hère. The plaintiff is clearly concluded by this disposition of 
his case. Under the statute law of Pennsylvania, the orphans' court, 
to which he applied, had jurisdiction concurrently with the common 
pleas, to which he now resorts (In re Dundas' Appeal, 73 Pa. 474), 
and the same circumstances and considérations would control in each. 
If he had applied a second time to the orphans' court, he would hâve 
had to face the former adjudication, and why should it not operate 
against him hère? The facts are necessarily the same; and, even 
if they were différent, the plaintiff was bound to présent his whole 
case at that time as well as now, and is concluded as rauch with re- 
gard to what he might hâve shown as what he really did. Cromwell 
v. Sac Co., 94 U. S. 357, 24 L,. Ed. 195 ; Raisig v. Graf, 17 Pa. Super. 
Ct. 509. It is suggested, however, that the pétition in the orphans' 
court was merely for an account, in which the merits were not in- 
volved ; but this loses sight of the real nature of the application. The 
whole purpose of ôbtaining an account was to produce a fund out of 
which the legacy could be realized. It was the first step in the pro- 
cess which had that for its end, and, when it was decided that the 
plaintiff was not entitled to call for an account, the whole contro- 
versy was virtually disposed of. 

5. But aside from the décision so rendered, and considering the 
matter as though it were now anew presented, it seems to me that 
the plaintiff must fail on the ground ol lâches, pretty much as the 
orphans' court held. If the suit, as originally instituted in the state 
court, is to be regarded as a substitute for a bill, — which would be 
much more the case now that it has assumed that spécifie character 
in this court, — the question is whether a chancellor, under ail the 
circumstances, would grant the relief asked. Dunlop v. Bard, 2 Pen. 
& W. 307. It is clear that he would not. Without going over the 
facts which are to be found in this record, it is sufficient to note 
that, as pointed out by the orphans' court, from the time the plaintiff 
demanded his legacy and was refused, in 1884, he did nothing for 
over nine years to show that lie did not acquiesce in the position 
taken by the executor, and in the meantime the whole estate was 
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coavierted, ^ccounted for,, and distributed. Conceding that, when once 
started, the plaintiff has pursued with reasonable diligence the va- 
riovis légal steps to which he luis been advised by coùnsel, and that, 
foUowijig one upon the other, as they do, they are to be taken as 
a suffiçient eontinuous assertion of his claim, the fact, nevertheless, 
remainis that no beginning was made for over ten years after the tes- 
tatpr's death, and nine years after the executor had accounted for 
the great bulk of the estate,: nor until seven years after the final dis- 
position of the property in this state which had been specifically de- 
visedi The settling up of a|î «state cannot be sd delayed at the will 
of those who hâve claims ajgainst it. The executor was bound to go 
on> and close up this one as h^^ did, and it is altogether too late to 
expect to reopen it now. It is stated that, at once on the executor's 
refnsing to pay, the claini was put in the hands of reputable counsel 
in Delaware for action, and that report was had from time to time 
from there that progress was.being made, and that when, at last, 
it was found that nothing had been donc, new counsel was employed. 
But that does not change or relieve the situation. The plaintiff is 
chargeable with the neglect of his counsel just as much as if it was 
his own, It is still the fact that, however brought about, there was 
this longiapse of time without any action taken, and that nothing 
has been shown to excuse it, liowe\'er it may hâve been explained. 
Let a decree be drawn dismissing the bill, with costs. 
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CDlstrict Court, E. D. New York. July 30, 1902.) 

1. O01.1.I8I011— Defectitb Ste&Kino Gbab op Tug— Dutt op Inspection. 

On a Bteam tug owned by a rallroad compàny, and used for towlng 
car ûo^is In the watèrs around New York City, the rod extendlng from 
the piiot hpuse to the' valve that put In opération the steam steering 
gear wa'S made In sections, the Upper section belng connected to thfe ohe 
below it by means of a sleeve, which was fastened to the upper end of 
the lower section by a set screw. As the tug was passing up East river 
on a strong flood tide, having'a loaded float on each slde, the steering 
gear f alled to work by reason Of the set screw havlng become loose, 
allowlng the sleeve to sll{> down and disconnect the rod, and through 
such fact, and the delay of the pilot In uslng the hand gear, one of the 
floats struck a pler, and broke her Unes, and was then drifted by the 
tlde agalnst a vessel moored l^o an adjoining pier, causing serions Injury. 
The connection was in a pilace Where it could not be readily examined, 
and the testimony of claimant was that the screw was set two years 
before, and had not been Inspected since, such inspection being consid- 
ered unnedessary; but there iwere dents in the rod showing that the 
ecrçw had been used seyeral tlmes upon occasions of either gênerai or 
spécial examination. Heti, that the tug was in fault for the collision, not 
only beeause of the négligent delay of the pilot in using the hand gear, 
but bècàuse of thé failure to niake proper inspection of the connection, 
which It was the duty of the owner to hâve made of a part so vital to 
safe navigation, especlally in vlew of the service In which the tug was 
employed, 

2. Samk— RiGHT TO Limitation of Liabilitt— Privitt ob Knowledge of 

OWNBR. 

A vessel owner, which employs compétent persons to perform the 
duties imposed upon it as such owner, and to détermine what such duties 
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are, may llmlt its liabllity In respect to damage caused by a collision 
whlch resulted from the fallure of such persons to make or requlre 
proper inspection of the vessel, where such owner^ had no actual knowl- 
edge of the neglect, or the defect arising from It, although such lack 
of knowledge arose from inattention, or from necessity, owlng to the 
magnitude of the owner's business. 

8. Same. ' . . 

Where a tug was alone in f ault for the breaking of the Unes by which 
she was towing a barge, resulting in a collision between the barge and 
another Tessel, and in proceedings In rem would alone hâve been liable, 
the owner of both tug and barge is required to surrender the tug only, 
in order to obtain a limitation of liabllity. 

In Admiralty. Suit for collision. 

Wing, Putnam & Burlingham, for libelant. 
Wilcox & Green, for respondent. 

THOMAS, District Judge. On the isth day of May, 1901, a little 
before 4 o'clock in the morning, the tug Shohola, with car fioat No. 
9 on her port side, and car float No. 13 on her starboard side, head- 
ing upstream, passed under the Brooklyn Bridge, and, when 300 or 
400 feet off Catharine Ferry, while under one bell, ported her wheel 
for the purpose of rounding to and making a landing at Jay street, 
which is some 1,800 feet above on the Brooklyn side. The river at 
Jay Street between piers is at least 1,200 feet in width. The strong 
flood tide sets from under the bridge upon and above Catharine 
Street Ferry. The tug was 102^^ feet long by 22^/2 feet wide. The 
car floats were each 235 feet in length, and carried 12 empty cars. 
The Shohola has been valued at $16,000, car fîoat No. 9 at $9,000, 
car fîoat No. 13 at $14,500. When the pilot of the tug atterapted 
to port his wheel, using the steam steering gear, his efforts were 
unavailing, and it was at once apparent that the gear was disordered. 
Thereupon the pilot signaled for the engines to go astem at full 
speed, which was done, and he also called to the engineer to inspect 
the steering chains. Thereupon the engineer went to the stem of 
the tug, looked at the steering chains, saw that they were taut, hast- 
ened to the forward part of the boat, made the same inspection with 
like resuit, called to the pilot to use the hand steering gear, and 
immediately shut ofï the steam which was ftirnished to the power 
steering gear,— an act erroneously , regarded by the engineer and 
pilot as necessiarily preliminary to the use of the hand gear. The 
hand gear was held by two wooden beckets and was lashed in addi- 
tion. The pilot loosed and had it ready for action by the time the 
engineer reported, but in the meantime the tow had backed, and, 
before it could be controlled, the port car float collided with pier 31. 
This broke her lines, and she drifted on the tide, and collided with 
the stern of the steamship Folmina, lying within the slip on the lower 
side of pier 33, doing, as it is claimed, some $45,000 damages, which 
in jury is the subject of recovery in this action, The cause of the 
accident was the disconnection of the rod that extended from the pilot- 
house to the valve that put in opération the steering gear. This rod 

IF 2. Limitation of shipownei"s liabllity, see note to The Longfellow, 45 C. 
O. A. 387. 
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; wâs' in several sections,: the lower end of the'upper shaft or section 
ifittiiîg inté ■« sleeVe, ëo that it haë free vertical motion, while the 
JO'iver end oï the sl'èçVé! held the upper end of àijqther section of the 
shaft by piéans of â,sé|: screw passing through the sleeve and making 
a bearing against the shaft. Toward the end of eacb shaft were pro- 
jecting keys, which fitted into the sleeve, and upon thèse the strain 
cau'sed by the turning of the 'shaft to open the valve came, and there 
was no pJay as regards' the lower section of the shaft, unless the keys 
became worn. This set screw had loosened, andallowed the sleeve 
to slip down from the lower eiid of the upper shaft, so that when the 
pilot attempted to turn his wheel he moved only such upper shaft, 
while the lower portion, connected with the valve, being disconnected, 
did not operate it. The steam gear was placed in the tug in 1893, 
and the same upper shaft, sleeve, and set screw had been in use 
frpm that time ut^til the time of the accident; but- in 1899 the shaft 
was len^thetied, iii' connection with raising the pilot house, and the 
section thereof fîrst belôw the sleeve was renewed. There were at 
least four very distinct dents orgokges in thé lower rod, showing 
where, on sevèral occasions',, the screw had been set into it. It was 
claimed On the part bf the respqndent that the screw was never 
inspected, and that thè steering gear, as regards the connections in 
question, had not beèiï éxamined since 189g, àlthough the tug was 
thoroughiy pverhauled once each yéar, and at tirnes received slight re- 
j>airs. Thè strain upon the shaft in the due performance of its func- 
tiôn is not necessarily gtèat, and its ônly office is to open and shut 
the steam! valve in the steering geàf. , It is within the power of the 
engineef tp throw the vvheel tjuickly to one sidé or the other, with 
uttneçessary Violence; but there is a telltale connected with the wheel, 
that shows when there has been sufificient mbvement; and, while it 
is withih thie power ôf thé'pilol; tO exceed the due limit in the man- 
agement of the Wheèl, yet evén that should bring nô considérable 
strain upon tljê shaft beyond the vibration which its connection with 
the machiriery' might cause. There is also expert évidence that the 
shocks to the boat ftiight bring additional strain upon the rod and 
upon the set screw, but there is also évidence that this would pro- 
dùce no appi^eciable rësult. The set screw itself was in évidence; 
ône witness for the re$p6hdent, a machinist, teStifying that it showed 
Ny-^ar at thé end. Manton, the manufacturer of the gear, testifying 
tjhat it showèd no wéar. The évidence generally dn the part of the 
fèspondent wa§ that the set screW was regarded as a permanent thing, 
'and that it w^s àbt a subject of inspection ; that, the longer it stayed 
in, the mor'e,'s^cure it became on acçount of incurring rust. The re- 
spondent t)l'a4ed much value on rust as an agent of adhésion. Indeed, 
the sleeve iii question 'was' in a shaded rècess,.some four feet in height, 
and sîtuatèd''întermediàte the deck of the pilothouse and the ceiling 
oï the kitchëri,.' There was no way ôf making an examination of 
tiie set screw without clinibiiig into thîs recess and testing its proper 
adjustment. ïîeHcé, tinlesç the screw did its Own duty, there was 
no observéd method nor practice of helping it. The gênerai theory 
of the respojident's mechaniçs was to wait until something happened 
before thé set screws were exàlnined, and their alleged expectation 
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was that nothing would happen. The respondent claims to hâve 
set the screw properly two years before, and not to hâve inspected 
or disturbed it since. The screw was in a place where it could not 
be reached by a meddler, and yet the parts suddenly dropped away 
from each other. Upon this Uttle set screw might dépend the safety, 
not only of the tug and ail controlled by it, but the life or property 
of others, as illustrated in the présent instance. If the screw became 
loosened, the steering gear, without warning, would become disor- 
ganized, and the vessel would be at the mercy of the éléments. And 
yet, with no inspection, no pretense of care in that regard, with the 
set screw placed out of reach in a darkened recess, this large and 
heavy tow was attempting a maneuver at a point in the river where 
the flood tide ran with dangerous swiftness. If it were true that a 
part so vital to safe navigation was never inspected, and had not been 
reset nor disturbed since 1899, still it should be considered that the 
respondent was négligent in failing to make such inspection. The re- 
spondent gives évidence that no inspection is required, and predicates 
this upon expérience, — that such an accident had not happened be- 
fore. If so, the respondent owes more tO' good fortune than to pru- 
dence. It was not the duty of the libelant to search through ail ves- 
sels of this and other navigators for the purpose of discovering 
that a set screw so used has at some time given way. Even if that 
had happened once, or many times, proof raight be difïicult, if not 
impossible. The nature of the case teaches the necessity for care. 
That necessity is found in the vital function of the set screw, whose 
rétention was related clpsely to safe navigation. But the shaft bears 
palpable évidence that this set screw had not been undisturbed since 
1899, and that rust, with its unifying power, had not retained it in 
place. The dents are sufficiently far apart to show that the shaft 
had been shifted frequently in the sleeve, and that there had been 
readjustments of the parts. Why was it repeatedly set, unless the 
shaft as often had been loosened by accident or design? If it loos- 
ened so frequently from use, surely inspection was necessary. If it 
was released, and reset purposely, then some inspection was cus- 
tomary. 

It is also urged that the respondent's pilot was négligent in his 
failure earlier to use the hand steering gear. He was in a very 
dangerous position in the river, with a tow not easily manageable 
at that point at the best ; and when his power steering gear became 
useless the most ordinary prudence demanded that he should im- 
mediately employ the hand gear. But he delayed, first, to call for 
reversai of the engines, then for the engineer to make an inspection, 
and only acted after the engineer's report. There was not the slight- 
est occasion for his waiting. The excuse of danger in the use of the 
hand gear before the steam to the power gear was shut oflf was 
without foundation, and the appréhension that difficulty would corne 
from the use of the hand gear if the chain were out of order related 
merely to an inconvenience in readjustment, and not to any danger. 
Considering the fact that he was in a part of the river where he 
strictly had no right to be, that he was upOn a perilous tide, setting 
hard upon the nearby pier, it seems that ordinary judgment required 
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gre^teri expédition in the use of the hand gear. Therefore the re- 
spondent must be found in fault for négligence in failure to inspect, 
and négligence on the part of the pilot in the due use of the hand 
gear. The contention that a nut or screw in machinery subject to 
use would not loosen, and that it would be timely to look after it after 
the event, is not in accordance with usual légal holding. The Alten- 
ower (C. C.) 39 Fed. iî8; the Aggi (D. C.) 93 Fed. 484, afRrmed 
in 46 C. C. A. 276, 107 Fed. 3Q0. 

f; May the respondent liffi(it its liability, and, if so, should the tug 
alone be stirrendered? The libelant contends that, as the duty of 
providing a seaworthy vessel rested upon the owner, and as there 
waspoj System of inspection, there was "privity or knowledge" on its 
part that should preclude its limiting its liability, and for this relies 
upon In ire Myers Excursion & Navigation Co. (D. C, 1893) 57 
Fed. 240, afBrmed The Republic (1895) 9 C. C. A. 386, 61 Fed. 109 
(Second Circuit); The Garden City (D. C, 1866) 26 Fed. 766; while 
the respondent refers to Quinlan v. Pew (1893) 5 G. G. A. 438, 56 
Fed. III (First Circuit); The Annie Faxon (D. C., 1895) 66 Fed. 
575 (Ninth Circuit), afBrmed in 21 C. C. A. 366, 75 Fed. 312 ; Tyne 
Stçatti &hipping Co. y. British Shipowners' Co., 5 Asp. 194, affirmed 
under title of The Warkworth (1884) 9 Prob. Div. 145. In re 
Myers Excursion & Navigation Ce, supra, affirmed by the circuit 
court of appeals of this circuit, upon the ground that it was proven 
that the owner knew of the defect which made the vessel unseaworthy, 
Judge Wallace stated : 

"We dp not flnd It neeessàry to conslder whether a shtpowner Is denied 
the protection of the statute whenever the loss bas occurred from the un- 
seaworthy or flefective condition of his vessel. The warrftnty of seaworthl- 
ness whlch la aiways Impîl^d on the part of the shipowner holds hlm to the 
obUgatlbri of iJrovldlng a vessel which is In ail respects reasonably fit for 
the voyage àild employment in which she is to engage. Yet there may be 
a breacil of this obligation wlttiout his knowledge, and wlthout his Personal 
négligent. He may hâve employed a most compétent expert to make ail 
necessary ezamlnation of the vessel Just prlor to the voyage,— an expert 
possessing skiU and expérience far beyond his own,— and the expert may 
haVe falled to exercise suflacient eare to discover defects Which ought to 
hâve been found. It would be a hard construction of the statute which 
would deprivè the shipowner of protection under such circumstances." 

In the ca;Se.at bar the-rëspondent's contention jsi that it was no 
paft of its pbîîcy td inspect the ^pt screws, that the superior agents 
m the mechaiiical départment knew that it was not done, and did 
not intend tô Jiave it donc, because, in their judgment, inspection was 
nnnecessary. Hence, if this omission was négligent, the corporation 
had construçtivè knowledge of the omission, and .to it the négligence 
pfenîployés wàs imputable according to usual rules.. Although the 
côrporatipn, through its agents, was négligent in the matter of in- 
spection, there is no évidence that it actually knew of the failure to 
inspÉct ; nor was actualriotJCeiqf, the defect in the shaft brought home 
tp the corporation, its ofîxcers, managers, or subordinate agents or 
servants. No pne knew,,becaiuse no one took the slightest pains to 
discover. The' respondent is one of the large railway companies in 
the United States. Of necessity it delegates the duty pf inspecting 
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raachinery, discovering defects, and repairing the same, to agents 
of varying degrees of authority; and to those servants also must be 
left the duty of determining when inspection is necessary, how often 
it shall be repeated, and how it shall be made. It would be impos- 
sible for the owner, or the higher officers, to hâve direct knowledge 
either of the adoption or failure to adopt a system of inspection, or 
of omission to enforce the same. Undoubtedly, the négligence of a 
servant would be imputable to the master, and the actual knowledge 
of a servant may be the constructive knowledge of the master. The 
neglect to provide rules for inspection, and to inspect accordingly, 
ordinarily would impose liability ûpon the master; and there may 
be some difïïculty in reaching a logical conclusion that the master 
may, through the magnitude of his undertakings, deprive himself of 
ail opportunity of personal knowledge of the condition of his vessels, 
and base his exemption from personal liability upon such purposed, 
and maybe necessary, ignorance. But the décisions in Quinlan v. Pew 
and The Annie Faxon, supra (and In re Myers Excursion & Naviga- 
tion Co. is not adverse), are understood to hold that, if the owner 
sélect a proper person to perform the duty imposed upon the owner, 
and such person neglect the same, and the owner be unaware of the 
neglect or the defect that arises or continues from it, such owner 
may limit his liability. It seems to be the policy of the law to aug- 
ment the shipping interests at the expense of private persons sufïer- 
ing damage from the tortious acts or omissions of shipowners and 
their servants, and to permit shipowners to limit their liability, in case 
they delegate their duties to compétent persons, and escape through 
inattention or necessity actual knowledge of the manner in which 
the delegated duty is performed. It may be, however, that the 
neglect to know might be so gross as to deprive the owner of the 
privilèges of the act. This state of the law enables the présent re- 
spondent to limit its liability. 

The remaining question relates to the necessity of surrendering 
barge No. 9 in addition to the tug. The libelant suggests this upon 
the theory that the barges and tug "formed a common united instru- 
ment of commerce, moving as an entirety, when the tort was com- 
mitted, although afterwards separated in the successive collisions." 
The Bordentown (D. C, 1889) 40 Fed. 682; The Columbia (1896) 
19 C. C. A. 436, 73 Fed. 226. Generally, in collisions the tug has 
been regarded as the responsible actor. In the présent case the 
proximate caUse of the injury was the disordered steering gear, and 
in rem the tug alone would be liable. The fact that the defec- 
tive condition of the tug enabled her tow to collide with the pier, and 
become detached, and injure another vessel, did not make the prés- 
ence or movement of the tow a primary agent in effecting the injury. 
The présence of the barges was a part of the condition under which 
the wrongful act or omission took eflfect. It was not a part of the 
wrongfui act. Therefore it is concluded that the respondent may 
limit its liability upon surrendering the tug. 
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! THE IBEBIA. 

(District Court, B. D. New York. June 24, 1902.) 

L ÔCflLMSION^STEAMER AND SaILINO YBaSBII. MbbTING — OjBSTRUCTION OT 
Ll(3HTS, 

A collision at sea, in the night, betweèn a steamer and salllng vessel, 
meeting, held to havebeen due to the ïault of the làtter in failing to keep 
her eide lights unobistructed, asrequired by statute; the évidence showing 
■ that to>the estent at least ofones' point on either slde of directly ahead 
such lights were obscured by the. joresail, which fact prevented the 
st^am.ér from maklng ont hèr cljaràçter or course, and brought about 
thé collision wlthont the steamer's fàult. 

S. SaMe— LookOdt. 

The fact that the lookout on a steamer was stationed on the bridge, 
which was a favorable position, does net rençler her in f ault for a 
collision with a sailing vessel in the night, where the only light ou the 
sailing, vessel which could be seen from the steamer was seen, and given 
due attention. 

In Admiralty. Suit. for collision. 

Carter & Ledyard and Mr. Taylor, for libelant. 

Butlérj Notman, Joline & Mynderse, for claimant. 

' i ■ ' '■.■■, 

THOMAS, District Judge. The Carib was a partly laden brigan- 
tine, whose length was io8 feet and beam 25 feet. Her forecastle 
deck was 10 or 15 feet, and her poop deck 30 feet, in length. The 
Iberia wasa fruit steamer, 150 feet in length, and 28 feet wide. Her 
bridge Was on the top of the charthouse, was of the steamer's width, 
from 60 to 70 feet frbm the stem, and some 8 feet above the deck. 
The wheel was on the bridge, and there was no house forward. On 
October 24, 1900, the Carib, after skirting along the northern coast 
of Spanish Honduras, was at 6 o'clock sailing with square yards and 
wind aft, with ail sails except the royal, with Caballos Light bearing 
five points on her port bow, and apparently 10 or 15 miles away at 
6 40 p. m. Her course was nearly true west; The wind was between 
east and northeast. Before 8 o'clock her boom was put over from 
port to starboard, and her course changed to south by west. A 
few minutes before 8 o'clock the yards were braced two points, as 
çlaimed by her, with the wind on her port quarter free. Between 8 
and 8:20 o'clock her staysails were taken in, and shortly her course 
was changed to south by east. The yards were braced sharp, leaving 
her about pne point free, if the wind be regarded as east. She was 
bound for the harbor of Puerto Coiftez* an open bay facing to the 
westward, sheltered on the noith by Point Caballos, which séparâtes 
it from the Gulf of Honduras. The Iberia had left Puerto Cortez 
harbor at 6:45 p. m., bound -for, Belize, in charge of a Honduras 
pilot, to conduct her coastMi^ise to Belize. She pursued westerly and 
northerly courses until at 6:55 p; m. When Point Caballos light 
bore east half sçuth, distant about three-quarters of a mile, she took 
her proper course due north, which should not hâve been changed, 
at least for some time after the collision. About 10 minutes later, 
as she claims, a white light was seen bearing dead ahead, or perhaps 
half a point on her port bow. Her pilot assumed that this was 
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carried by one of the small coasting sloops, and from its dimness 
indicated at the instant a distance of two miles or more away. The 
pilot gave an order to port, and this order was at once executed. 
Thereupon the pilot looked at the light through his glass, and saw 
that the vessel was an approaching square-rigged sailing vessel, close 
at hand. He called out, "It is a big sailer," or words to that effect, 
and ordered the vvheel hard a port. The loom of the Carib's sails 
became quickly visible, and it was seen that she was lufHng, where- 
upon the order was given to stop the Iberia's engines, reverse, and go 
astern at fuU speed. This was done, but, before the way of the 
steamer could be stopped, her stem struck the Carib on the starboard 
side just abaft the main rigging, the angle of collision being a right 
angle. Thereupon, the Carib listed first to starboard, filled, listed to 
port, fell over on her broadside, in which position she was seen the 
next morning still afloat. 

On the part of the Carib it is claimed that from three to five min- 
utes after the yards had been braced, as above stated, Montgomery, 
the son of the captain, a boy 15 years of âge, who was acting as mate, 
was on the lookout from the poop deck, and that he made out the 
green light and masthead light of the Iberia from two to three 
points on the starboard bow of the Carib ;' that he reported, "Steamer's 
light on starboard bow." The master and four of his crew testified 
with référence to the relation of the Carib to the Iberia at the time 
of this report. Lee, a seaman at the wheel, gave this évidence: 

"Q. When the master's son first reported tlie steamer, you could only see 
the whité light? A. Yes, sir; only the masthead light. Q. Why was that? 
Was it too far away to show her green light? A. I think so. Q. Which 
way did you see her,— on which slde? A. On the starboard bow. Q. How 
much on your bow? A. I could not tell you. Q. Did you watch the white 
light untll the green light came into sight? A. No, I looked up, and saw the 
green, too, after a while. Q. And where were they, — on the starboard bow? 
A. Yes, sir. Q. How much on the starboard bow? A. I dou't know. I 
never took so much notice. Q. Oan't you tell me at ail how many points 
they were on the bow? A. About two or three points, I: think. Q. That is, 
the white light, when you flrst saw it? A. When ï saw both lights. Q. 
How far do you think th^ white light was on the bow? A. About the same 
as the others. Q. How far away were the lights when you saw both the 
white and green lights, — ^how far do you think? A. About three or four 
miles, I think. Q. How long did you watch themî A. Only a moment. I 
had to look at the compass, and look after my steering. Q. When did you 
next see them? A. When she was close alongside. Q. After they crled out, 
'Steamer ahoy'? A. Just: when they crled out I saw her. Q. ïou had not 
seen her between that tlme-^ A. 1 never looked at her; no, sir. Q. Had 
you heard anything about her before that time? A. No, sir." 

Mann, another seaman, who was forward, testified : 

"Q. After you had flnîshed bracing the yards, what did you do? A. Well, 
I just cruised around the deek, that was ail; and while I was there I heard 
them sing out, 'Steamboat ahoy! steamboat ahoy!' and when I rushed up 
on the poop I saw this big steamboat right clean up on top of us. Q. Before 
you heard thefn shouting this 'Steamboat ahoy!' had you heard any one 
report on the brigantine that any steamer's lights were in sight? A. Yes, sir; 
the mate reported to the captain. Q. Did you look up and see the lights? 
A. No, sir; I did not take any notice of it. I simply heard the report that 
there was lights on the starboard bow. Q. You didn't look up? A. No, sir; 
didn't pay no attention. Q. Was this report that there was a steamer's 
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«ghtà oà tfee Wrboard bow béfofe ot aftèr you haà braced up the yards? 
A. After we; bfftced tlie yards, sir. Q. When you heard them shout, 'Steam- 
boat ahoyl'jjKW! rasbed iip, cm the poopî A. Yes, sir. Q. And you say the 
vessel was ft^ v^i;y close to you? A. ïes, sir," 

Edwards; wlïè was with the last witness, stated : 

"Q. Dld yon stee the lights of the steamer? ' A. I did not Q. Where were 
you? A. Forward ion the forecastle head.s Q. What were you dolng there? 
A. Just clearing up the ropes: ready tp shorten sail. Q. When did you first 
see thé steamer? 4? When shç was, rlght on top of us. Q. Had there beeu 
anythlng to attract' your atteiitlcJh to her? A. The mate was singing eut, 
'Steamer ahoyr and then I looked. Q. Aûd did you see any lights on the 
steamer? A. I saw the starboard and masthead lights,: sir. Q. How close 
was she ^henî A. Wlthin only about two; minutes of strlliing us. Q. Do 
you know how far she was? A, /No, sir;. Q. Was she a length of your boat 
away? A. No, sir; 'less thaii thàt Q. Did. you hear ariy order given by th& 
master to the man at the wheèlî A. AU I heard was, 'Put your helm hard 
down.' I heard that." 

Montgomery, Jr., testified : 

"Q. k^tet the staysails were taken In, aiid before the collision, was any 
change niadé in the yards?- Were they pulled one way or the other? A. 
After the staysalls were taken in; the yards were braced up sharp. Q. After 
that was done, where were you standing?;: A. I was. standing on the star- 
board side œt the poop, forward. Q. You mean the forward end of the 
poopî A. Tes, sir. Q. And whàt "Were yoU dOîng there? A. Keeping watch. 
Q. Who was Jçeeping the lookout? A. I. Q. You were keeping watch and 
Wokout, tôo? A. It's the saine thlng. îQ. :When did you see the lights of 
any steamer that" evening?^ 4-! Well, I don't know the exact tlme. Q. I 
don't mean the exact time by the clock, but with référence to the other 
ëVents. À. Just a f ew mlnuteb after the wheel was relieved. Q. Before or 
after you had bràced the yardfe? A. Just after. Q. You saw the light of a 
steamer? A. YéB; sir. Q. What lights did you see? A. I saw the mast- 
head llght and the green light. Q. Whlch did you see first? A. ïhey both 
loomed up togëthër. Q(. How did they bear with référence to the Carib? 
A. I should think about two points on the Starboard bow. Q. What did you 
understand, froni spelng a stëamer's lights In that position, with référence 
to the course of ^ steamer? * • • I don?t mean as to speed, but I 
mean as to cotJt^e. A. I shOiïW tbink she Tfas going perhaps In just the 
Opposite direction that we Weiré going. Q. About how fast was the Carib 
going at thls tlme?' Had there beeh any' châùge ■ In her speed? A. I should 
think she was gfelng Just abotrt the sanie speed,— about seven knots. Q. 
Wheh you sa-vi' ttie steamet's lights, what did you do? A. I reported them: 
to my father. Q.'-Whât diâ you say? A; T told him there was a steamer's 
lights oil the starboard bo^. (fei What trètôs did you use, as near as you 
can remërnber? Ai Wëîl, as ' héar as I c'a»' remember, I belieye I said, 
'Steamer's ItghtS on the starboard bow.' Q. What did he say? A. I don't 
èïaetly- know.ibut It'was sométhlïig abotit knoWing it. He had seen them. 
Q. About' how far distant frèm the Carib 'did the steamer that was carr.?- 
ing thèse lights séëim' to bè at thè tlme whëii yoti first saw her, as near as 
you ean get at it?, A. Well,, perhaps three rpUes. Q. Now, did any change 
take place, with référence to thé positîôii of thë masthead light, while you 
■were on watçhî A, Wçll, I tblnk Itigriadi^ally grew higher up, very slowly. 
îl CQuld notice ilj;, frqw! higher IJIJ. Q.WhAt did that piean? A. That she 
was gettlng doser. i..<5. About hoir much tlmë elapsed, do you think, from 
,t^e tlme you fisTst ^w the steàiner's Ughtè ùntil the cëllislon? A. As near 
J^^ I.can remppibi^f, I should think It was about fifteen minutes. Q. Do you 
think it was. roÔce than, that or less? A. As near as 1 ean remember, I 
^sbould think It T*fts about flfteén minutes." ,'^ . 

Thè master 'testified: '' , ' ' ■ 

"Q. What was your son dolng at tWs tlme?, À; On the lookout. Q. Where 
was he standing whën he made that report? A. On the starboard side o£ 
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the poop deck, forward. Q. Where were you? A. By the wheel. Q. What 
dld he sayî A. 'Steamer's llght on the starboard bow,' is what I under- 
stood. Q. Did you see her yourself? A. Yes, I looked leeward, and saw 
the white llght. Q. Did you "see anythlng at that time except the wblte 
light? A. No, sir, nor afterwards. Q. Between the tlme when you flrst 
saw the steamer and the time of the collision, were you standing still or 
walliing about the deck? A. I was moving almost eontinually. Q. In what 
direction? A. Across the deck from one side to the other, but mostly on the 
weather side making this point. I wanted to keep close to it, because I 
expected the wind to corne off the land and head me olï. Q. What was the 
next thing you knew about the steamer? A. Well, for several tlmes I looked 
and saw thls lîght, and came to the conclusion !t must be a vessel bound 
to the westward,— bound from Puerto Oortez for Livingston and Port Bar- 
rios. They most ail go in that direction from Puerto Cortez. Q. Did you 
hâve any further report about the steamer and her lights from your lookout? 
A. No, sir. Q. What was the next thing that your lookout reported to you? 
A. After some time, I heard them hailing, 'Steamer ahoy!' Q. Where were 
you then? A. On the weather side. I then went to the leeward, and began 
to bail, myself. Q. And when you got to the leeward, what did you see? 
A. I saw the steamer coming up stem onto us on the starboard side. Q. 
Did you see her masthead light then? A. No, sir, I was looking at her hull; 
and when I saw she must strike us I told the man to put the helm hard 
down. Q. How far away was she when you flrst saw her at that time? A. 
Not over 120 feet when we began to hall lier." And also; "Q. You say 
the light of the Iberia was reported to you by your son? A. Yes, sir. Q. 
And that you looked, and saw the white light only? A. Yes, sir; that's 
right. Q. How did that bear from you,— over which bow? A. The star- 
board bow, about three points. Q. Ajid distant? A. Probably three miles. 
Q. And how lopg do you say it was from the time you first saw the light 
of the steamer until the collision? A. Probably ten minutes. Q. Or more? 
A. It might be more. I am only guessing at the time." 

From this évidence it appears that a lad of 15 alone saw a green 
light on the starboard side of the Carib when he reported the ves- 
sel. Lee, at the wheel at that time, saw the white light, and at some 
indefînite time afterwards saw a green light. Mann did not look for 
anything, and saw nothing; while Edwards states that he saw the 
starboard and masthead lights when the Iberia was less than a 
length away. The master saw the green light at no time, although 
he saw the masthead light at least four times. Hence the Carib's 
contribution of information on the subject is meager and unsatis- 
factory, and prompts a suspicion that thèse men saw the lights of the 
steamer Foxhall, that was on the port hand of the Iberia. However 
that may be, it is from thèse witnesses principally that it is necessary 
to infer, if at ail, that the Iberia was two or three points on the 
Carib's starboard bow. But the détermination of this question is 
ail-important, and its solution must précède other discussion. On 
the Iberia's bridge were several persons, — the pilot for the coast, in 
charge of the vèssel, the master of the vessel, the mate, the wheels- 
man, and some représentative of the cargo. The courses of the ves- 
sels were apart substantially one point. The pilot testiiîed that he 
saw a dim white light right ahead, possibly a quarter of a point on 
the port bow. The mate stated that the dim light was right ahead, 
and that when the Iberia began to hard a-port it appeared a little on 
the port bow; and the master places the dim white light right ahead. 
If the Iberia was two points on the Carib's starboard bow, those on 
the Iberia should hâve seen her green light, which at most was not 
117 F.— 46 
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obscured fesiipore thaij/onç anda.half, p<?ints. ,]B,ut:the: évidence is 
that no c^nd onthe 'Ibefia sâw the Carib's -green iight until she luffed. 
It does nqt-fd>Ilo#that a light was nôt visible feçause it was not 
seen, but tlie Mçt'that no bne pf the several persons on the bridge 
sawithe green liglit is useful evidën<îë upon the issue whether it was 
visible, and the value of this évidence is enhanced by the fact that 
three pei;scms did see the white light iïi tliei Carib's'cabin, were atten- 
tive ther^to, câlled attention to it so that other§ on the. bridge saw it, 
and a; ni?WWver was niade to avoid it, and yetj.not one pçrson on the 
bridge saw the green^ Hght. Moreover, if the Iberia was two or three 
points on the Carib's stârboard b<!rtv, the former went in the wrong 
dii-:èc;iiUn:,"|9 àvoid the white light. For -What possible reàspn could a 
vessel heàdîng and bbund norjth, meeting a vessél bôund south by 
east, and bearing from the latter vessel two or three points to the 
statrbottM, go to starboard, not only out of her own^ course, but di- 
rectly àcrçiSs the path bf the ottter vessel? Such aberrations happen, 
and, yç§s^ls are condemned accordingly. But when cônsidering 
whether a vessel was two or three points on another vessel's star- 
board bow, the improbability of such error is helpftil in determining 
the fact. Hère are three reasons for bélieving that the Iberia did 
not bear as inuçh as one and a half points from the Carib: (I) The 
master, mate, and pilot saw her ahead. (2) No one of them, although 
looking'ât the white light, and maneuvering with'Teference to it, nor 
any onè djtt'the bridge, also made attentive, if not aléirt, by the an- 
nbuhcèmeîit of the white ïight, saw the grëen ligirt, as thçy wquld 
hâve donc if the Carib's contention were true. (3) If the Carib's 
contentioni were : true, there wQuld hâve been .no motive for the 
maneuveit aetually made, and, moresQVer, such maneuver would not 
only havè been to the Iberia's disadyantage, but to the, obvions péril 
of ail concerned. Tberefore it must be concluded that, the witnesses 
for the Gatib were in error as to the bearing of the Iberia from the 
formex ves,stel.;,,,- , ..'.i ,, ■ -, . , 

With:this,ponclusioniiiïi view, why did not those on the Iberia see 
the: greeni light of thç Carib? The pide Hghtsiwesç.set in the main 
rigging. ; Without entering info détails of the measurements of the 
fcn!efeail,i;è:|i4 itS relation to the ptiher parts of the vessel and to the 
H^ts, iï must be fouftd'from'^ihe évidence relating thereto that it 
obscured to some extent both; the starboard; and port lights, and, 
as the vessels were related, prevented the Iberia from seeing the 
Carib's lights. The gtatUit^ (Rey. St.^. S. 1873, ,§14233) requires that 
the light shall^be "so cpnstructed as to show an unbroken light over 
an arc of the horizon of ten points ; pf the compass, so fîxed as to 
throw the light from.fright ahead to two points abaft the beam, 
* . * * ; and of. such a character as to be visible at a distance of at 
least two miles,"' The Iberia gathers data" from which it infers that 
the light was obstructed so- that th.çre was a dark field three points 
.Wide carried infrontpf -the Carib, and that her starboard light was 
within this field to the, extent .pf;at least a point and a half. The 
advocate fPr the Carib, somewhat changing the basis upon which his 
conclusion rests, with equal skill shows that the -field covering the 
starboard light, might hâve been at most one point :or less; but the 
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combined discussion justifies the conclusion that the light was ob- 
scured at least to the extent of one point. This fact shows a viola- 
tion of the statute. The fact of obscuration of the light harmonizes 
with the évidence of those on the Iberia that they did not see the 
light, and with the conclusion that the relation of the Iberia to the 
Carib was such that the light could not be seen. Hence the cause of 
the accident is understood, and the action of the Iberia is reasonable. 
With the obscuration thus found, the évidence is harmonized, save 
the Carib's évidence that the Iberia was further to the starboard. 
This évidence must yield to the conclusions already found. The 
primary fault of the collision, therefore, rests with the libelant. 

It is urged that the Iberia's lookout was déficient. The bridge was 
a favorable place for a lookout, and certainly this duty received 
sufBcient attention. The only light upon the Carib that could be seen 
was seen. It does not appear that a lookout on the deck would 
hâve been more likely to see the obscured light. If the light was 
not visible, a lookout would hâve been a useless protection. 

There must be a decree dismissing the libel. 



MITOHELL et al. v. COLORADO FUEL & IRON CO. et al. 
(Circuit Court, D. Colorado. August 19, 1902.) 

No. 4,330. 

1. Preltminart Injdnctiotts. 

A prelimlnary injunction will not be granted where, npon the hearing 
of the motion, it is not apparent that the ultimate détermination of the 
suit in favor of the complainant is reasonably probable. 

2. Corporations— Bt-Laws— Injunction. 

The statutes of Colorado authorize the directors of corporations, if 
the certificate of incorporation so provides, to make such prudential by- 
laws as they deem proper for the management of the corporation. A 
certificate of incorporation gave the directors power to maUe such by- 
laws, and one was adopted which on its face appeared merely a provi- 
sion for an orderly method of conducting shareholders' meetings. A bill 
alleged that the by-law was passed to enable a packing of a sharehold- 
ers' meeting to enable numerous holders of small amounts of stock to 
outvote comiplainants, etc., and It was prayed that the by-law be de- 
clared void. Thèse allégations were denied. HeU, that on a motion for 
a prelimlnary Injunction the by-law would not be declared void. 

8. Same— Prkliminary Injunction. 

Mills' Ann. St. Colo. § 481, relative to corporations, provides that ail 
élections shall be by ballot, and each stockholder shall be entitled to 
as many votes as he owns shares of stock in said company. Act Colo. 
Aprll 14, 1893, provides that the corporation shall keep a book contain- 
ing the names of ail stockholders, number of shares held by each, etc. 
A corporation failed to keep such book, and certain stockholders applied 
for a prelimlnary Injunction restraining the corporation from making 
any décision save in accordance with the majority vote of stockholders 
as shown by the list of holders of stock as certifled by a certain trust 
Company as transfer agent, and by a certain other trust company as 
registrar. Held, that a contention that, owing to the absence of the book 
required by the act of 1893, the court should grant the injunction prayed, 
was not tenable. 

H 1. See Injunction, vol. 27, Cent. Dig. § 309. 
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4 SAME— DlSCmBTION OF COUHT. 

A motion for a prellminary or proylslonal InJuncHon Is an appeal to 

the discrétion of the court, which discrétion ougiit not to be exercised 

except In a very clear case. Tlie court is not bound at âucli stage of a 

case to ; décide doubtful and difflcult questions of law or disputed ques- 

, tlons of fact. 

Action by John J. Mitchell and others against the Colorado Fuel 
& Iron Company and others. Motion for a preliminary injunction. 
Deriied. 

Woleott, Vaile & Waterman, for complainants. 
David C. Beaman, C. J. Hughes, Jr., and Cass E. Herrington, for 
défendants, 

RINER, District Judge. After devoting the time necessary to 
make a careful examination of the bill of complaint, answer, and 
aiïidavits, 1 am unable to do more than state briefly the conclusions 
reached by the court, without going at léngth into the reasons upon 
which those conclusions are based. 

This is an application for a preliminary injunction. In disposing 
of the questions presented, I shall disregard the order adopted by 
counsel in their argument, and notice first the objections raised to the 
by-law adopted by the board of directors on the 30th day of July, 
1902. The bill asks that this by-law be declared and decreed by the 
order and judgment of the court to be fraudulent, and absolutely 
void and of no efïect as against the complainants, and each of them, 
and the shareholders represented by them by proxies. As a basis 
for this portion of their prayer for relief, complainants allège upon 
information and beliefj in an amendment to their bill, that it is the 
purpose and intention of the défendants to control the shareholders' 
meeting, and to dictate the acfion taken thereat, by depriving cer- 
tain stockholders there présent, and especially the complainants, not 
only of the right to vote upon the tèmporary organization, but to 
depriye such shareholders. of the right to vote in the tèmporary or- 
ganization of said meetittg in accordance with the number of shares 
of stock held by them^ respectively ; and that it is the purpose and 
intention pf thèse défendants to pack the meeting of shareholders 
with such number of individual holders of small amounts of stock 
as shall in number of persons outnumber the complainants and those 
associated with them at such meetingi It is further alleged that, 
in pursuance of a conspiracy to in this ùnlawful manner control the 
meeting, théy, shortly beforé the closiiïg of the books of the company, 
çaused to be trànsferred upôn the transîer books five shares of com- 
mon stock to eighteen différent persons, résidents of Colorado, many 
of whom were employés of the défendant the Colorado Fuel & Iron 
Company, and ail of whom are in sympathy with the individual de- 
fendants in their effort to control the organization of the company 
and to perpetuate the administration of the existing officers. It is 
further alleged that David C. Beaman, secretary of the company, 
acting in collusion with his codefendants, "has given out and claimed" 
that one of the complainants — Arthur J. Singer — had not established 
his right to vote at said meeting, for the reason that he had not shown 
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that his name was entered in the stock book required by the statute 
of the State of Colorado to be kept by the secretary. The same al- 
légation is made as to William N. Vaile. And they further complain 
that they had no notice of the adoption of the said by-law by the 
board of directors on the 30th day of July, 1902. So far as this 
motion is predicated upon the alleged fraudulent action of the direct- 
ors in adopting this by-law, the complainants should not, in the 
opinion of the court, prevail, upon the facts as they appear upon the 
hearing. The rule is well settled that an injunction will not be 
granted where, upon the hearing of the motion, it is not apparent 
that the ultimate détermination of the suit in favor of the complain- 
ant is reasonably probable. The allégations of the complaint in re- 
lation to the purposes for vvhich this by-law was adopted are fully 
met and denied by the défendants in their answer, which is under 
oath. The statutes of Colorado expressly authorize the directors, 
if the certifîcate of incorporation so provides, to make such prudential 
by-laws as they deem proper for the management of the afifairs of the 
Company, not inconsistent with the laws of the state, "for the purpose 
of carrying on ail kinds of business within the objects and purposes 
of such Company." In the case of this Company the certifiicate of 
incorporation expressly confers this authority upon the directors. 
The by-law hère complained of was, so far as the évidence discloses, 
adopted at a regular meeting of the board of directors. Three of 
thèse complainants were members of this board. Under the by- 
laws as then in existence, no notice of regular meetings of the board 
was required. Upon its face the by-law seems to do nothing more 
than provide for an orderly and lawful method of conducting a share- 
holders' meeting; and the défendants under oath say in their answer 
that they had no other object or purpose in view. The matter of 
adopting by-laws for the government of corporations, and the man- 
ner in which their business shall be transacted, is a matter so 
much of discrétion that the court should interfère only in a plain case 
of abuse. The law lias confided to the board of directors the power 
to détermine, within reasonable bounds, of course, what by-laws are 
necessary for the government of the corporation ; and while they act 
within their jurisdiction, and exercise their judgment on the matters 
confided to them in good faith, their acts are clothed with the au- 
thority of iaw. While the court may unquestionably prevent the 
efifects of perversion or abuse, yet, so long as it is a mère question of 
discrétion, depending upon the relative conveniences and facilities to 
effect the authorized objects, it is intrusted to the board of direct- 
ors, whose honest and impartial judgment the court will not attempt 
to control. In the évidence before the court in this case it does 
not sufficiently appear that the directors acted in bad faith in adopt- 
ing this by-law. They profess and say under oath in their answer 
that they hâve acted in the exercise of their discrétion according to 
their judgment, and not from partiality or design to oppress the 
complainants or improperly favor others. 

The court is further asked by this bill to enjoin the défendants froni 
in any way hindering or obstructing the complainants in casting and 
having counted and considered votes of ail shares of stock owned and 
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héld by thfe côihplainants, either in person or by proxy, at the annual 
meeting ofthe Golorado Fuel & Iron Company, called for the 20th 
of Awgust, 1902, or at any adjournèd or spécial meeting called in 
place, ofs^id meeting heretofore called for the purpose of electing a 
board of directors of the companyfor the ensuing year. Also, that 
the défendants be restrained and enjoined from taking or declaring 
any action or décision, or the resuit of any vote, either in making the 
temporary or the permanent organization of such meeting, or upon 
any question, during either the temporary or permanent organization 
of such meeting, except upon and in accordance with the majority 
vote of the shareholders voting according to the number of shares 
by theto-respectively held, whether such vote be cast by theshare- 
holdeir in person or by proxy, according to the number of shares 
and nanles Ôf stockholders shown by the list of holders of the common 
stock a^d preferred stock in said company, as certified by the Knick- 
erbockfeï; Trust Company, as transfer agent, and countersigned by the 
Atlantic Trust Company, as registrar, of the Colorado Fuel & Iron 
Company. Further, that the défendants, and each of them, and ail 
persons acting under them or in association with them at any such 
regular or- spécial meeting of the shareholders, be restrained and 
enjoined from refusing to âccept and receive the votes, whether cast 
or offered in person or by proxy, of persons so certified to be share- 
holders, on the ground that the names hâve not been entered on a 
book kept by the secretary or clerk of said the Colorado Fuel & 
Iron Company, or because such book has not been made or kept 
under the order of the board of directors of said oompany or the 
secretary thereof. Further, that the défendants, and each of them, 
be restrained and enjoined, whether: such défendant be acting as an 
officer of said company or of any such meeting, or otherwise, from 
receiving or counting, or permitting to be received or counted, or 
considered votes offered at such meeting upon any élection, proposi- 
tion, question, or matter whatsoever by any person being or pre- 
tending to be a stockholder of said company, save according to the 
number of shares of stock in said company shown by said lists, and 
certified attd countersigned by the transfer agent and registrar of 
said company, respectively. This prayer of the bill calls for a brief 
examination of the statute of Colorado approved April 14, 1893. By 
thât act, which îs an amendment of the corporation laws of the state, 
it is made the duty oi the directors of ail corporations except rail- 
way and telegraph companies to cause a book to be kept by the sec- 
retary or clerk containJng the names of ail persons, alphabetically 
arranged, who are, or shall within one year hâve been, stockholders 
of the corporation, and showing their place of résidence, number of 
shares of stock held by them respectively, and the time when they 
respectively became the owners of said shares, and the time when 
they ceased to be stockholders, the amount of stock actually paid in, 
and what proportion had been paid in cash. The statute further pro- 
vides that this book shall be open for inspection of the stockholders 
and creditors of the company and their personal représentatives at 
the ofifice or principal place of business of the company in the county 
where its business opérations are located, giving the right to the 
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stockholder to make extractS from the books, requiring transfèrs to 
be entered therein within 60 days to be valid, and providing- a penalty 
for the failure upon the part of the officer charged with this duty for 
neglecting to keep the book, or refusing to allow the same to be in- 
spected and extracts to be taken therefrom, as provided by the stat- 
utes. It was conceded at the argument by both sides that the 
directors of this company had failed and negleçted, until the I3th 
day of the présent month, to comply with the requirements of this 
statute, and that they caused no such book as the statute contemplâtes 
to be kept by the secretary or clerk of the board ; and it was argued 
that, because they had failed and negleçted to comply with the re- 
quirements of this statute, it becomes the duty of the court to déclare 
by its decree that the list of holders of common and preferred stock 
certifîed by the trust company, transfer agent, and countersigned by 
the registrar, contains a list of ail the stockholders entitled to vote 
at such annual meeting. The court is unable to adôpt this view .of the 
case. Section 481, Mills' Ann. St., provides, among other things, 
as follows : "AU élections shall be by ballot, and each stockholder 
shall be^entitled to as many votes as he owns shares of stock in said 
company." Whether or not the effect of the act of 1893 would be 
to deprive a stockholder, who had failed to hâve the transfer of stock 
entered in the book therein provided for within the 60 days, of his 
right to vote, it is unnecessary in this case to détermine, for the rea- 
son that the board of directors hâve wholly failed in their duty by 
neglecting to require the secretary or clerk to keep such a book. A 
motion for a preliminary or provisional injunction is always an ap- 
peal to the discrétion of the court. This discrétion, however, ought 
not to be exercised except in a very clear case. The court is not 
bound at this stage of the case to décide doubtful and difficult ques- 
tions of law or disputed questions of' fact, nor to exercise this high 
and dangerous power (if exercised rashly) in a doubtful case, and 
before the défendants hâve an opporttmity for a full and fair hearing. 

The allégations of the bill that the défendants are conspiring to- 
gether for the purpose of continuing and retaining their control of 
the corporate organizatidn of the company, in violation of the rights 
of.the complainants, by depriving certain shareholders, especially the 
complainants, of the right to vote, are, in my judgment, fuUy met 
by the answer and deniéd under oath. 

The motion for a preliminary injunction will be denied. 



STATE OF SOUTH CAEOLINA r. VIRGINIA-CAROLINA CHEMICAL CO. 

et al. 

(Circuit Court D. Soutli Carollna. July 29, 1902.) 

1. Removai, of Causes— Fédéral Question— Action bt State. 

Under the settled rule that, to render a cause repiovable on the ground 
that it Involves a fédéral question, it must appear from the plaintiff'a 

1Î1. Jurisdiction In cases Involvlng fédéral question, see notes to Bailey v. 
Mosher, 11 C. C. A. 308; Montana Ore Purchasing Co. v. Boston & M. Consol. 
Gopper & Silver Co., 35 O. C. A. 7. 
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, plfeafllnig, ;^ clear and necessàry. Intmdment, that such question !a dl- 
rwstly iBTpÎTCd/ so that the Btajte jBourt cannot glve Judgmem wlthout 

I de<Adin&it,.ài) action by a stàte tPrçnWect a forelgn, corporation to pen- 
alties liiiposed by a state statute Is'îiot removable on sncli ground wtiere 
neffiieri tlïé eémplalnt nor thé stâtute makes any référence to the eon- 
Btltiltiori or lawsof the United States, bnt the statute purports to hâve 
been epacted by tiie stàte in ttie exercise of Its polie^ powers. 

.p}i, Motion .tp Rèmand to State Court. 

G.rï?wcan Bellinger^ Atty, Gen.,,J.,N. Nathans, and J. H. Hudson, 
for tfaç potion. 

MitebçU & Smith, Jas. Simons, W. A. Holman, and W. C. Miller, 
opposed. 

SIMONTON, Circuit Judge. This case cornes tip on a motion to 
remaad to the state court the cause of the state of South Carolina 
agaïtist the Virginiâ-Carolina Chemical Company, a corporation of 
the state of Virginia, et al. The record has been filed in this court. 
Wîth the ifecord is no order of the fetàte' court removirig it. But from 
the admissions made at the bar, and from the whole ténor of fhe argu- 
ment, it appears that the absence of the order removing the cause was 
hot based upon the insufficiency of the bond, but upon the légal ground 
that the case made by the plaintiflf does not raise the fédéral question 
on whith ailone this court can take jurisdiction. The question involved 
in this discussion is grave and beset with tdifficultyi The state has the 
right to hâve the case brought by hêi"tried in her own courts unless 
the constitution of the United States bas secured to the défendant the 
right of protection in the fédéral court. Germania Ins. Co. v. Wis- 
consin, 119 U. S. 475, 7 Sup. Ct. 260, 30 L. Ed. 461. 

The secohd section of the act of 1887-88 gives to a défendant 
sued ia a state court the right toTemove the cause into the circuit 
court'of the United States when the suit is one arising under the con- 
stitution or laws of the United Stattes, ctf which the circuit courts of 
the United States are given original jurisdiction in that act. This act 
gives to thèse circuit courts original jurisdiction "of ail suits arising 
under the constitution or laws of the United States." The phrase 
"suits arising under the constitution or laws of tlie United States" has 
been construed to mean -suits in which the title or right set up by 
the party may be defeated by one construction of the constitution of 
the United States, or riiay be sustabed by the opposite construction. 
Cohens v. Virginia, 6 Wheat. 264, 5 L,. Ed. 257; Osborn v. Bank, 9 
Wheat. 738, 6 L. Ed. 204; Starin v. City of New York, 115 U. S. 
248, 6 Sup. Ct. 28, 29 L. Ed. 388; Çarson v. Dunham, 121 U. S. 427, 
7 Sup. Ct. 1030, 30 L. Ed. '^2; W. U. Tel. Co. v. Ann Arbor R. 
Co., 178 U. S- 243, 20 Sup. Ct. 867, 44 L. Ed. 1052. 

Is this a suit arising und^r the constitution or laws of the United 
States? In deeiding , this question we are confined to the case as 
màdé' by the plaitttîff ih itë Own pleadirig, and we cannot aid the dé- 
cision with anything âppèâring in the pétition of the défendant, or in 
any défense it may make to the action. The rule is distinctly stated 
in Walkei- v. Gollins, 167 U. S. 58, 17 Sup. Ct. 738, 42 L. Ed. 76, 
affirming Chappell v. Waterworth, 155 U. S, 102, 15 Sup. Ct. 34, 39 
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L. Ed. 85, and following Tennessee v. Union & Planters' Bank, 152 U. 
-S. 454. 14 Sup. Ct. 654, 38, L. Ed. 511;: = 

"A case not depênding upon the citlzenship of the parties, not othèrwise 
specially provlded for, cannot be removed from a state court to the circuit 
court of the United States, as one arising under the constitution, laws, or 
treatles of the United States, unless that appea:rs in the plaintiff's own state- 
ment." 

Upon this point there can be no controversy. 

In order to reach a conclusion in this matter the court cannot take 
judicial cognizance of any matter of fact whici: would be évidence 
for défendant, or anticipate the défense which may be set up, nor can 
any matter dehors the pleading of t^e pîaintiiï be considered. In 
Ga'lveston, H. & S. A. R. Co. v. Texas, 170 U. S. 226, 18 Sup. Ct. 
603, 42 L. Ed. ICI 7, the state of Texas brought an action in one of 
its own courts against the railway company to recover certain tracts 
of land. The défendant filed its pétition for removal, which was re- 
fused. The grounds are not stated. But from its deitense it appears 
that the défendant relied upon its charter, and the laws, gênerai and 
spécial, of the state of Texas, of which it claimed the court should 
take judicial cognizance. The suprême court held that, as it did not 
appear from the state's statement of its own case that the suit was 
one arising under the constitution or laws of the United States, the 
défendant could not be aided by the charter and laws of the state, 
— a défense outside of the record. In Railroad Co. v. Skottowe, 162 
U. S. 495, 16 Sup. Ct. 869, 40 L. Ed. 1048, the défendant was sued 
as a corporation organized, existing, and doing business in Oregon. 
The court cpuld not take judicial cognizance of the fact that it was 
incorporated under an act of congress, and so create the fédéral ques- 
tion. So in Milling Co. v. McFadden, 180 U. S. 535, 21 Sup. Ct. 
488, 45 L. Ed. 656, it was conceded that the cause must be remanded 
unless the court would take judicial cognizance of the fact that the 
claim of the Mountain View Company was located on an Indian 
réservation restored to the public domain by an act of congress, not- 
withstanding that the complaint had stated no claim based on thèse 
facts. The court say the circuit court could not make plaintifï's 
case other than they made it by taking judicial notice of facts they 
did not choose to rely on in their pleadings. The averments brought 
no controversy in this regard into court, in respect of which resort 
might be had to judicial knowledge. This position is illustrated in 
the leading case of Tennessee v. Union & Planters' Bank, 152 U. S. 
454, 14 Sup. Ct. 654, 38 L. Ed. 511. That reported case covers three 
cases brought by the state of Tennessee against two banks. Two 
of the bills were filed in the circuit court of the United States, and 
one bill was filed in a state court, and had been removed into the 
circuit court. The purpose of the suits was to enforce a statute of 
Tennessee taxing thèse banks. The bills filed originally in the cir- 
cuit court of the United States sought to secure the jurisdiction by 
the statement that the défendants would set up an exemption granted 
them by the state of Tennessee, and so protect themselves under the 
constitutional provision against the impairment of contracts. The 
bill in the state court made no allusion to the constitution. The two 



bills filèd in the original jurisdiGtion were disnaissed because the case 
made by complainant presented nyïedefal question. The suggestion 
made in the bills that défendants reliediupon or would raise the con- 
stitùtiôualf protection couldïiot affect the case, because "the right of 
plaiptîfifs. to sue canriot dépend upon the défense which défendant may 
choose to set up. The right to sue is anterîor to that défense, and 
must dépend on the state of things when the action was brought." 
Osborn v. Bank, 9 Wheât.- 738, 6 h- Ed. 204. The case removed 
from the staté, court was remanded'Èis improperly removed. The bill 
itself showed nO fédéral question. ' ^That depended upon the exemp- 
tion sùppOséd to ariseùrid^r the charter' and the acts of the state of 
Tennessee, which 'def endâiit,; if it iiitèiided to rely upon them, must 
plead, or Cbuid t'efrain'ffOm doing sp if it chose. The court would 
not nialoê^â' défense for it. Therule' îà clearly stated in Powell v. 
BrunswicK Cb., 150 U. S.' 433, 14 Sup. Ct. 166, 37 L. Ed. 1134: 

"If It appear ftom the recçrd, by clear and necessary Intendment, that 
the fédéral question must bave tieen directly Involved, so that the state 
court couM not hâve glven jtidgmeht withoùt deciding It, that will be suffl- 
clent. But resort cannot bé had to the expédient of Importlng into the rec- 
ord thie législation of the state, as judlqlally known to Its courts, and holding 
the vàUdlty, pî such législation to hâve been drawn in question, and a dé- 
cision ùécesSàtlly rendered therebn In arrlvlng at Its conclusion upon mat- 
ters actûàlly presented and eonslderëd." 

Hère, then, we hâve the key to the case before us, — the point upon 
which it must be decided. Poes it appear from the complaint of the 
plaintiflf, by clear and neceçsary intendment, that the fédéral question 
must haye been directly inyglyed, so that the state court could not 
hâve given judginent withput decidipg it, or, using the définition fixed 
by the cases of the phrase "thefederal question," does it appear from 
the complaint of the plaintiff, lopking to it only, and without consider- 
ing any défense to be made; itoàt, that by clear and necessary intend- 
ment some right or title is set, up which may be defeated by one con- 
struction of t^ie constitution of the United States, or may be sustained 
by another? , ; 

This leads : riecessarily to a considération of the complaint. This 
complaint, afterstating that the Virginia-Carolina Chemical Company, 
a corporation of the state of Virginiai, duly authorized to do business 
in South GaroHna, had purchased outrïght or had seçured control of 
several corpora:tions of the state of South Carolina engaged in the 
maniifacture of commercial fertilizers, with the purposç and intent 
of securing a monopoly in the manufacture and sale of such fertilizers, 
charged that it ip so doing had violated a statute of the state of South 
Carolina pasged.to prohibit trusts and combinations and to provide 
penalties, and sought to subjêctthe défendant to the penalties pre- 
scribed in that .act. The words of thet statute (22 St. at Large, p. 782), 
upon which alone, the plaintifï bases its cause of action, are as follows : 

"Be It enacted by the General Assémbly of the state of South Carolina, 
that from and alter the passage 'of this act ail arrangements, contracts, 
agreements, trusts or combinations between two or more persons as indi- 
vlduals, flrms.or corporations, m&de with a vlew to lessen or which tends to 
lessen fuU and free compétition In the importation or sale of articles im- 
ported Into this state or in the manufacture or sale of articles of domestlc 
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growth or of domestic raw materlal, and ail arrangements, contracts, agree- 
ments, trusts or combinations between persons or corporations designed, or 
whlch tend to advance, reduce or control the price or the cost to the producer 
or to the consumer of any such prodnct or article, and ail arrangements, 
contracts, trusts, syndicates, associations or combinations between two or 
more persons as Individuals, firms, corporations, syndicates or associations 
that may lessen or affect in any manner the fuU and free compétition in 
any tariff rates, tolls', premiums or priées or seelîs to control In any way or 
manner such tariffs, rates, tolls, premiums or priées in any branch of trade, 
business or commerce, are hereby declared to be against public policy, un- 
lawful and void." 

It will be noted that this statute makes no mention of the constitu- 
tion or of any law of the United States, and daims no right, title, 
privilège, or immunity from either source. In this respect it resem- 
bles the complaint in Postal Tel. Cable Co. v. Alabama, 155 U. S. 487, 
15 Sup. Ct. 192, 39 L. Ed. 231, and in Arkansas v. Kansas & T. Coal 
Ce, 183 U. S. 185, 22 Sup. Ct. 47, 46 L. Ed. 144, in both of which 
cases this was held requisite to make the fédéral question. On the 
contrary, the statute déclares the public policy of the state, and thereby 
professes to act under the police power. It must also be noted that, 
in order to apply the test of the constitution to this act of the state of 
South Carolina, the court must in some way consider the défense. It 
must assume that that will be the issue in the case. But the right of 
the plaintiff to sue cannot dépend upon the défense which the défend- 
ant may set up. Osborn v. Bank, supra. Nor can it be assumed that 
this will be the défense. The complaint sets up matters of fact, upon 
which is charged the breach of the statute. May not thèse matters of 
fact be traversed or confessed and avoided? Does it appear from the 
complaint, by clear and necessary intendment, that the fédéral ques- 
tion is directly involved, so that the state court cotdd not hâve given 
judgment without deciding it? Powell v. Brunswick Co., supra. 
Even if it had been suggested in the complaint that the défendant 
could, might, or would raise this question, this would not hâve made 
it a suit arising under the constitution of the United States. Ten- 
nessee V. Union & Planters' Bank, supra. Still less when, as in this 
case, the suggestion cornes from the défendant. 

It is true that the court must take judicial cognizance of the consti- 
tution of the United States. This judicial notice belongs to the law of 
évidence. It is part of the proof of an issue (Andrews, Am. Law, p. 
1138, § 667), and présupposes an issue. As to it the principle applies 
"that the right of a court to act upon what is in point of fact known to 
it must be subordinate to thèse requirements of form and orderly 
communication which regulate the mode of bringing controversies 
into court, and of stating and conducting them." Thayer, on Evi- 
dence, quoted with approval in Arkansas v. Kansas & T. Coal Co., 183 
U. S. 185, 22 Sup. Ct. 47, 46 L. Ed. 144. 

I confess to great difficulty and doubt on this case. Under thèse 
circumstances I feel constrained to adopt the dictum of the Chief 
Justice in this Arkansas case : 

"Even assuming that the complaint showed upon its face that the relief 
sought would be inconsistent with the power to regulate commerce, or with 
régulations established by congress, or with the fourteenth amendment, as 
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contended, It wôuld only demonstrate that the suit cannot be maintalned at 
ail, and not tbat the cause of action arose under the constitution or laws of 
tJïe Uiilted States." 

I am the more inclined to the course suggested because, notwith- 
Standing that an oMer to remand is not reviewable anywhere, still the 
défendant is; not thereby precluded from making the fédéral question 
in the state court, and fromi obtaining a review of the décision of that 
court in the suprême court. Houston & T. C. R. Go. v. Texas, 177 
U. S. 78, 20 Sup. Ct. 545, 44 L. Ed. 673; Tennessee v. Union & 
Planters' Bank, supra; Chappell v- Waterworth, 155 U. S. 103, 15 
Sup. Ct. 34, 39 L. Ed. 85 ; Arkansas v. Kansas & T. Coal Co., supra ; 
Railroad Co. v. Fitzgerald, 160 U. S. 583, 16 Sup. Ct. 389, 40 L. Ed. 

536. 

Let ah order be taken remanding the cause to the state court. 



GALE V. SOUTHERN BUILDING & LOAN ASS'N OF ALABAMA. 
i (Circuit Court, W. D. Virginia. September 1, 1902.) 

1. FEDERATi Courts— JnRI8DICTI0N—CtTlZEN8HIP—Px,BADIN6. 

A blll, by alleglng that complainant Is a résident of or lives at a cer- 
tain place, does not state bis citlzenship, necessary to give the fédéral 
court Jurlsdictlon. 

8. Pamb! — Service on Nonrbsidbnt Corporation. 

Under Act Gong. March 3, 1875 (18 Stat. 470), amended by Act Cong. 
March 3, 1887 (24 Stat. 552), restrictlng the districts in which a Per- 
sonal transitory action may be brought to that In whieh défendant ré- 
sides or that in which plalntlff résides, and in the latter only when de- 
fendant can t^ere be found for service of process, suit may be main- 
talned against a foreign corporation in the district, of plaintiff's rési- 
dence, where there has been service of ï)rocess on the corporation'» agent, 
appolnted under CJode Va. 1887, § 1104, requirlng a foreign corporation 
doing business In the state to appoint a résident of the state on whom 
process may be served. 

8. Fracd in Fbocuring Contract. 

Statement of an agent of a building and loan association to complain- 
ant that hls stock -would mature in six years, whereby his loan would 
be paid, tvlU not be held a fraudulent représentation avoiding the con- 
tract but an expression of opinion, or an unauthorized statement, com- 
plainant havlng a prospectus of the association, stating that shares are 
estlmated to mature in about six years, and that no agent has power 
to chaiige any of the conditions or terms expressed therein. 

4. Same— Lâches. 

An unexplalned delay of four years aftér knowledge of the falsity of 
statements Is fatal to relief in equity for fraud in procuring a contract. 

6. Contract— Bt what Laws Qovbrned. 

A contract by whlch a stockholder in a building and loan association 
borrows money of it is one of Alabama, the association being created 
under its laws, and having Its chief office there, and it being provided 
that remittances shall be sent to it at H., in Ali'.bama, by cbeck, payable 

1 1. Averments of cltizeushlp to show Jurisdiction of fédéral courts, see 
note to Shipp v. Williams, 10 C. 0. A. 261. 

See Courts, vol. 13, Cent. DIg. § 878. 

112. Service of process on foreign corporations, see note to Eldred v. Palace 
Car Co., 45 C. C A. 3. 
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there, though monthly payments may be made to local treasuiers, the 
association not belng llable tberefor tlU the money Is received at the 
home office. 

6. Ubdry— AvoiDiNG Law. 

Provisions In a contract by which a stockholder borrows money of a 
building and loan association, Intended to make the contract one of Ala- 
bama, wlll not be held to hâve been Intended to avoid the usury laws 
of Virginia, both parties expeetlng, when the contract was made, that 
the maturlty of the stock, whereby the loan would be pald, would be 
In such a time that the Interest pald would be less than six per cent, 
per annum, the rate allowed by the Virginia laws. 

7. Samp:— Building and Loan Association— Plbading. 

As construed by suprême court of Alabama (Code Ala. 1886, § 155G, 
fubsecs. 9, 10), providing a building and loan association may loan to 
a shareholder on such terms as may be preseribed by the by-laws, and 
when advisable, or when several désire to borrow, It may loan to the 
hlghest bldder, allows such an association to lend ou a flxed premium, 
whlch, together wlth the interest, exceeds the interest rate which others 
may charge; and a bill to avoid a contract of loan on the ground of 
usury because of a flxed premium must allège that the premium feature 
Is contrary to the association'» by-laws, and it is not enough to allège 
that the contract Is forbidden by the statute. 

Scott & Staples, for complainant. 
J. H. Wright, for défendant. 

McDOWELL, District Judge. The questions hère corne up on 
demurrer to a bill in equity. The complainant is a borrowing stock- 
holder in the défendant association, who avers that for varions rea- 
sons his debt to the défendant should be declared satisfied, and the 
deed of trust given on his land (located in this district) should be can- 
celed; or, failing this, that his contract be held usurious, and that a 
settlement be decreed accordingly. The défendants are the South- 
ern Building & Loan Association, a corporation created by the laws 
of Alabama, having its chief office there, and the two trustées in the 
deed of trust given to secure the loan. Thèse trustées are averred 
to be "résidents" of Alabama. So far as appears, no attempt has 
been made to mature the bill as to them. 

The first ground of demurrer is that the complainant is not alleged 
to be a citizen of Virginia. The bill reads : "Your orator is, and for 
the past fifteen years has been, a résident of the city of Roanoke, coun- 
ty of Roanoke, and state of Virginia." Elsewhere in the bill Roanoke 
is spoken of as the place where complainant "lived." Roanoke is in the 
Western district of Virginia. In i8 Enc. PI. & Prac. 307, it is said : 
"An averment of the résidence of the parties is not the équivalent of an 
averment of citizenship for the purpose of giving jurisdiction to the 
fédéral courts." Again, in 22 Enc. PL & Prac. 265, it is said : "An 
averment of résidence in a particular state is not an averment of cit- 
izenship therein." In Denny v. Pironi, 141 U. S. 123, 11 Sup. Ct. 967, 
35 L. Ed. 657, it is said: "That an averment of résidence is not the 
équivalent of an averment of citizenship, and is insufficient to givc 
the circuit court jurisdiction, has been settled in a multitude of cases 

IF 6. What law govems usury by building and loan associations, see note 
to Klrlicks T. Association, 51 0. C. A. 319. 
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intbis court," In Shaw v. Mining Co., 145 U. S. 447, 12 Sup. Ct. 
936, 36; L. Éd. 768, it is said:: "It was held by this court from the 
beginning that an averment that a party rèsided within the state or 
the district in which the suit was brought was not sufficient to sup- 
port thè jurisdiction, because in the common use of words a rési- 
dent mîght not be acitizen." In F. G, Oxley Stave Co. v. Butler 
Co., imJJ. S. 655, 17 Sup. Ct. 711, 41 L,. Ed. 1149, it is said: "The 
averment that a pàrty résides in- a particular state does not import 
that he'is a citizen of'that state.*' ■, The averment that the complain- 
ant "lives" in the State is also not a sufficient allégation of citizen- 
ship. One may live, even for mâhy years, in one state, and at the 
same.tinie retain his citizenship; jn another. I am constrained to 
hold that this ground of demurrer is well taken. 

The next ground of objection is that this court has no jurisdiction 
of the i^oijresident corporation défendant. The act pf March 3, 1875 
(181 Statv 470), as amended by the act of March 3, 1887 (24 Stat. 
552),— the act of 1888 making no change in this respect, — restricts 
the districts in which persOnal transitory actions may be brought to 
that in which the défendant résides or that in which the plaintifï ré- 
sides. But there is jurisdiction in the latter only in the event that 
the défendant can be there found for the service of process. i Fost. 
Fed. Prac. (3d Ed.) 77; Pitkin Co. v. Markell (C. C.) 33 Fed. 387; 
Dinzy v. Railroad Co. (C. C.) 61 Fed. 52. The Code of Virginia of 
1887 (section 1104) requires évery conlpâny incorporated under the 
laws of another state and doing business in this state tb appoint some 
persori tègiding in thisstàte its agent, by written power of attorney. 
upori whom process may be served. , The power is to be recorded. 
The return onthè proceSs in this caàe reads: "Executed at Roanoke 
by serving a copy on John H, Wright, attorney for the association." 
On the proposition that suit may bé maintained in the district of the 
plaintifï's résidence against a nonrësident corporation, when there 
has been service of process in that district on one declared by the 
state law to be the proper agent of the corporation, I am in no doubt. 
The ciase of Machine Co. v. Wàlthers, 134 U. S. 43, 10 Sup. Ct. 485, 
33 L,, Ed. 833, is conclusive. In Southern Pac. Co. v. Denton, 146 
U. S!'202, 13 Sup. Ct. ,44, 36 L. Ed. 942, the suit was brought in the 
Western district of Texas by a résident of the Eastérn district against 
a KentUCky corporation doing business and having an agent in the 
Western' district, It was held that the court was without jurisdic- 
tion, but that the défendant was suablç iri Kentucky or in the Eastern 
district of Texas. The case bf Shaw v. Mining, Co., 145 U. S. 444, 12 
Sup. Ct. 935, '36 L. Ed. 768, was oriè in which the plaintiff did not 
réside in the Southern district of Nejw York, wheré the suit was 
brought, and the only claîiti of jurisdiction was that the Michigan cor- 
poration défendant had its uSual place of business there, and service 
of process was there mâde on its secrétary. In re Keasbey & Mat- 
tison Co., 160 U. S. 221, 16 Sup. Ct. 273, 40 E. Ed. 402, is to the 
same effeét. The case of Dinzy v.; Railroad Co. (C. C.) 61 Fed. 49, 
is exactly in point hère. There a'titizen of the Northern district of 
lowa brought suit in the fçderal circuit court of that district against 
the Illinois Central Railroad Conapany^ ?in Illinois corporation, hav- 
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ing its chief office in Illinois. Service of process was made, undcr 
the lowa statute, on one of the local ticket agents of the company, 
a part of whose road was in the Northern district of lowa. It was 
held that the circuit court had jurisdiction, — citing, on the point 
that service on a nonresident corporation may be according to the 
State statute, Ex parte Schollenberger, 96 U. S. 369, 24 L. Ed. 853 ; 
Railroad Co. v. Ilarris, 12 Wall. 65, 20 L. Ed. 354; Railway Co. v. 
Whitton, 13 Wall. 270, 20 L. Ed. 571; Railroad Co. v. Estill, 147 
U. S. 59ij 13 Sup. Ct. 444, 37 L. Ed. 292. See, also, Rawley v. Rail- 
road Co. (C. C.) 33 Fed. 305. It foUows that it is unnecessary to 
consider the question of jurisdiction under the eighth section of the 
act of 1875 (18 Stat. 472). 

Fraud in Procurement of Contract. 

The proposition that the contract hère is fraudulent, because of 
the alleged représentations of some unnamed agent of the associa- 
tion that the stock would mature in six years, is not, in my opinion, 
Sound. Ihe prospectus of the association, which the complainant 
had at the time, reads : "AU shares are estimated to mature in 
about six years from their date, and at maturity the member may 
withdraw such share, and receive $50.00 [the par value] therefor." 
And later: "No représentative, agent, or officer of the association 
has power to waive or alter any of the conditions or terms expressed 
in the printed literature of the association." The complainant should, 
I think, be held to hâve known that a statement as to when the earn- 
ings of the association would mature the stock was intended as an 
expression of opinion. Such a statement cannot be a fraudulent 
misrepresentation. And, if the agent undertook to contract that the 
stock should mature in six years, he was going beyond his authority. 
And this was, or should hâve been, known to the complainant. More- 
over, it was known to complainant at least as early as October, 1895 
(even if the letter of April 18, 1894, should not hâve apprised him of 
his error), that the association did not consider that its stockholders 
had a right to treat the stock as matured by 72 monthly payments. 
This suit was not inistituted until September, 1899. Such delay, not 
sufficiëntly excused, is fatal to relief in equity for fraud in the procure- 
ment of the contract. 

Usury. 

The contract hère was, I think. made with référence to the laws 
of Alabama. The association was created by Alabama laws, had its 
chief office there, and the bonds given by borrowing stockholders 
were expressly made payable there. While monthly payments could 
be made to local treasurers, the association was not to be liable for 
such payments until the nioney had been received at the home office. 
And in another place in the prospectus, under the heading "How to 
Remit," it is provided that remittances shall be sent to the associa- 
tion at Huntsville, Ala., by check, etc., payable in Huntsville to the 
order of the association. We"need not, therefore, consider the ques- 
tion of usury with référence to the law of Virginia, unless it be be- 
cause of the averment in the bill to the effect that the provisions in 
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the contract întended to make it one solvable under the laws of 
Al^bama werç inserted for the pu^^^dse of evading the usury laws of 
Virfïinia. It does net seem to me that the doctrine hère invoked is 
applicable to the facts in this case. Both parties supposed at the time 
the contract was made that the stock would mature in about six 
years, and that the loan would. thereby be paid. If this supposition 
hj^d, been well founded, the complaïnant would hâve paid less than 
6 per ceiît. per annuin for the use of the money. It is, therefore, not 
prédicable -of such a transaction that the parties intended to évade 
the usiiry laws of Virginia, which allow 6 per cent, interest. 

There remains to be considered the charge that the transaction 
hère is usùrious under the lawâ of Alabama. This court takes judi- 
cial notice of the public statutes of the other states (Owings v. Hull, 
9 Pet. 625, 9 L. Ed. 246; Lamar v. Micou, 114 U. Si 223, 5 Sup. Ct. 
857, 29 L. Ed. 94; Gormley v. Bunyan, 138 U. S. 635, 11 Sup. Ct. 453, 
34 L. Ed. 1086; Andruss v. Association, 36 C. C. A. 336, 94 Fed. 
580), arid of the judicial dècisiotis of the courts of the différent states 
(Pennington v. Gibson, 16 How. 81, 14 L. Ed. 847; Cheever v. Wil- 
son, 9 Wall. 123, 19 L. Ed. 604). Thé statute of Alabama provides : 

"Subseç. 9. Wien funds are on hand, to lend the same to any shareholder 
of the corporation, on such Security, and on such terras and conditions as 
may be prescrlbed by the by-laws; but the security shall be a mortgage on 
real estatè sufflcient to protect the association. 

"10. When deemçd advlsable, or 'when two or more shareholders désire 
to borrow fund.s on hand, the association may lend such funds to the highest 
bidder; and ail shareholders shall hâve equal opportunities to bid under such 
régulations as may be prescrlbed by the by-laws; but no shareholder shall 
borrow or purchase the loan of more than two hundred dollars for each share 
heldbyhlm." 

Gode Ala. 1886, § 1556. 

This statute has beén construed by the suprême court of Alabama 
to give to building and loân associations the right, if their by-laws so 
provide, to lend on a fixéd,premium, which, together with the interest 
charge eo nomine, exceeds the interest rate allowed to be charged by 
other lenders. Sheldon v, Associatioti (Ala.) 25 South. 820; John- 
son V. Association (Ala.) 26 South. 201 ; Association v. Rector, 38 
C. C. A. 686, 98 Fed. 171 ; Association v. Ballard (Ala.) 27 South. 971. 
It is also hêld by that court that a bill which fails to allège that the 
premium feature is contrary to the by-laws of the association is fatal- 
ly defective. Association v. Ballard, supra; Beyer v. Association 
(Ala.) 31 South< 113. The bill in the case at bar allèges that the 
contract is forbidden by the statute above quoted, but does not allège 
that the by-laws do not allow the premium charge. In the supple- 
mental brief of counsel for complaïnant it is said : 

"Since we recelved the supplemental brief of counsel for the défendant, 
we hâve secured advance sheets of the Southern Keporter, and read several 
cases bearlng thereon. We are reluetantly forced to the conclusion that the 
case of Beyer y. Assoclaticin, decided by the suprême court of Alabama last 
December, and reported in 31 South. 113, holds that, in order to malataln 
the allégation of usury, the bill mnst also allège that the loan was not 
made in accordance with the by-laws. ♦ -• * Should this court hold that 
the contract is governed by the laws of the state of Alabama, we recognize 
that it wiU follow that décision, regardiess of its conséquences." 
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Having reached thè conclusion that the contract hère is governed 
by the law of Alabàma, it follows that the demurrer is, on this point, 
well taken. An order may be submitted dismissing the bill, and 
awarding the défendant its costs. 



TATLOR et al. v. WALKER et al. 
(Circuit Court, N. D. Illinois, N, ï). May 3, 1902.) 

1. Corporations— LiABiiriTT of StooKhoêdbbs— Bxchangb of Phoperty for 

Stock. 

To render the organizers of a corporation, who caused its stock to be 
Issùed to themselvès in exchange for property which they conveyed to 
the corporation, liable to its credltors for the différence between the 
value of the in-operty and the nominal value of the stock, it must be 
shown that such property was taken In payment for the stock at a 
large overvaluation, fraudulently, with intent to cheat and defraud 
those who mlght become creditors of the corporation, and also that the 
credltors became such on the faith that its stock vfas paid up. 

2. Same— Phesumption ofFraud— Gross Overvaluation. 

Gross overvaluation of property conveyed to a corporation in payment 
for its stock is presumptive évidence of fraud, which places the burden 
of proof upon the stockholder to show the good faith of the transaction. 
8. Same— Evidence Considerkd. 

Evidence considered, and held sufflcient tb show that the members of 
a mercantile partnership who organized a corporation to which they 
trànsferred the assets of the flrm at a gro^s overvaluation in exchange 
for its stock acted In good faith and without intent to defraud those 
who should beconde credltors of the corporation; being misled as to the 
aetual value of the flrm's assets above its liablllties by a statement made 
from the books, owing to the System of bookkeeping used, of which they 
had no Personal knowledge. 

In Equity. Bill filed by judgment creditors against stockholders 
of James H. Walker Company to çnforce unpaid stock Hability. On 
exceptions to master's report, which found that the property exchan- 
ged by défendants for their stock was grossly overvalued, but that 
défendants acted in good faith and without fraudulent intent. 

The following is the opinion of the lôwer court on demurrer to the 
bill: 

"Within the décision of Ooit r. Amalgamating Co., 119 U. S. 343, 7 Sup. 
et. 231, 30 L. Ed. 420, and Bank v. Alden, 129 U. S. 372, 9 Sup. Ot. 332, 32 
L. Ed. 725, I am constralned to sustaln the demurrer to the bill. I thlnk 
it should be averred that the assets of the James H. Walker Company were 
taken in payment of stock in the corporation at a large overvaluation, fraudu- 
lently, with Intent to cheat and defraud those who might Intend to become 
creditors of the said corporation. And I thlnk it should also be averred 
that the créditer became such in the faith that the stock had been fully paid 
np. It is true that a gross and obvious overvaluation of property conveyed 
to a corporation in considération of an issue of stock at a valuation is strong 
évidence of fraud, and possibly, if the fact should turn out to be as stated 
in this bill, the valuation hère asserted would, as a matter of law, be con- 
clusively presumed to be fraudulent as against creditors giving crédit on the 
faith of a supposed full payment of stock, but I thlnk that the fraudulent 

f 1. Acts of corpora tors and promoters, see note to Yeiser v. Paper Co., 4ti 
O. C. A. 576. 

See Corporations, vol. 12, Cent. Dig. §§ 883, 884. ' 
117 P.— 47 
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lntei*;a|id purB!OBe!sljciîiWLbe!Bpe«dâcaiUy: çharged ln;the biU, wlth ail apt 
^ll6g;aU0B^.IPt}iis respect tbe^Lsee^sto be,indea^te.'' 

' "•Aftié¥^tHi^'bin''liad' bteèrt amêffàé^, tlie défendants again demurred, 
which demurrer was overruled in the following opinion: '•'' 

"The blU charges, substantlally»., that the flrm of James H. Walker & 
Co. In December, 1892, was heavilyin débt, Its stock of dry goods on haiid, 
old and unsalable, belng th.e acçumiilatio?! of years, and that it had several 
hundred thousand dollkirs 6t old aiid ■vforthress kccounts appearing upon its 
books; that t}iP| total, afisets^of the saidrflrna did not exceed $2,700,000, and 
its llabllitles ëxceéâed $i,80'o;oo6, ân^ thât the anlbilnt of tlie property of the 
flrm.ïOTeT and aboYe thç, }ndebtedn^e|<:^i4iflot, ,under any cirpnmstances, cx- 
ceed $900,000; that thereupon, in fear of approaching insolTency, and with a 
vie«w tO'ifielieTle the members::Of ta* flrni.from présent personaliUability and 
froin v^Bottire llabilitjt tor debts,#iereafteE to be;,conti;aeted in the business, 
thte aamescH. Wallier Company was'(difs»niz»d as a corporation by the mem- 
bferteofithë firamof James BUi 'Walker .&. Go., wilth a capital stock pf $1,500,000, 
aiYldet llrto' fl£te«n tlronssind shares',ROf i$i00' each, ail of -which stock was 
snbseiftbeaiifor by Cumniings,; HûTPardv jand Walker, who iComposed the flrm 
of'Oïuaites H; Walker &:€p.iex(iept that 535 shares weresubscribed for by 
James H. Walkec, Jr., who refuSed to accept the shares* whjch were after- 
ward canceled and reissu^d to Willl8^m; B. Ho-ward. , Cumn^ings, William B. 
Howard. Jiames H. W'alfeesi Mason, ,ftnd WilHts constituted, the first board of 
ditectors.' . lîie flrm û£ Jaiaes H., Wa}lJ#Pi& Co. on the âTth day of December, 
1892(iproposed to the corporation toselj and eonvey to it ail th€ assets of the 
flrm for the sum of $1,500,000; the corporation assuming the outstanding 
llabilMstes »?f James T^. Wal^W & Co; iThe proposition ^sserted that the^assets 
excpeded: the liabllltiesiby that sum. ïhe dlrectors of the corporation, at a 
mefttJB^ibdd the day ot the.date of the^ proposition, passèdresolntions recit- 
Ingtbfti^joposal ottheifirm;; ,liat a fi^U examination o£ the books, accounts, 
and^i^t^ngs» pf James H^, /^allier & Ço, had beeii made by the board and by 
expfïc^^lid dlsintereated parties; by, which it appeared that the assets ex- 
ceêded(!»é Jlabilities ,<;«Ç ,thç; flrm by- tbe sum of $1,500,000,— 4i^d thereupon 
accepted the proposition of the flrm. On the game day a ..resolution was 
passed that the subscribers to the capital stock be called upon to pay In fuU 
thelr i^sbffctj'ye BubscrlptiQ^S; Jt W;ill thus appear that Gummings, Howard, 
and WaJJt!^ substantially undertQofc to'and did sell to theniselves (they own- 
Ing prkcttcàïîy ail ofthè^tockbf the .corporation) the assets of James H. 
Wfllkei*'& (io. No cash "Was pald in-ù^bn the subscriptions, 'but the stock of 
WalkWi&iGb. was in faet tal$en;ias In paymeilt of thei subscription. ïhe 
bill charge? tbàt tbat StPÇki d|d pqt<e:|çeed lu value, pver andabove the lia- 
bilities ^<rf-tti^jflj:|m, the sum,o£ $^,Ç^, and that tnp scheme was a fraud- 
ulent dévidé upon the part of the meinbers of the flirm of James H. Walker 
& Co. to relieve themselves from présent liability, and to launch this corpo- 
ration Wtith a p*etended stock- of $1,509(000, when.in fact but $900,000 had 
been paid* and ao to defratid^ thosevWbo mlght becreditors of the corpora- 
tion. Thejicbmplalnants asseM that>tbiey! became creditors in the faith that 
the stock ;of the corporation had been'tfully pald up. Oficourse, if there was 
a mère honest dispute or différence of opinion with respect to , the value of 
tbe property acdiulrted. and the: corporation had acted in good faith in thus 
accepting the;iaiSâets Of; the flrtn, a Ooxirt of chancery conld not undertake to 
:make a difEecentbargainfofrthe corporation than it made for itself. But this 
19 not the case presented by the bill. The case made, if the facts charged 
should t\um"6ut to be triUy stated, is that the members ofithé firm of James 
H. Walker feCoiiBubstantially contraetéd 'With themselves t» place this busi- 
ness in 1±ie: namelbf a corporation to relieve themselves from personal lia- 
bility, and toipaiïn offl upon the corporation; a stock of goods at the price of 
a million and ai Mlf dollars thât Was Intact an oldi&nd unsalable stock, not 
worth to exceed $900,000, in fuU payment of a stock snbscription of a million 
and a half dollars: - And this is charged to hâve been done fraudulently, with 
a View to obtain crédit in the future and save themselves from liability for 
the debts incurred. If theâe charges shôuld prove to be true, within the 
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décisions of Coit v. Amalgamating Co., 119 U. S. 343, 7 Sup, Ct. 231, 30 L. 
Ed. 420, Fogg V. Blair, 13Ô' U. S. 118, 11 Sup. Ct 476, 35 L. Ed. 104, and Lloyd 
V. Preston, 146 U. S. 630, 13 Sup. Ot. 131, 86 L. Ed. 1111, the bill can be sus- 
talned as against Cummings, William B. Howard, James H. Walker, Mason, 
andWillits." 

George B. Wells, for complainant. 

Moses, Rosenthal & Kennedy and N. A. Partridge, for intervening 
petitioners. 

John S. Miller, for Mr. Walker. 

S. A. Lynde, for estate of C. R. Cummings. 

John C. Howard, for estate of William B. Howard. 

JENKINS, Circuit Judge. I adhère to the opinion, expressed in 
the opinion sustaining the demurrer to the original bill, and fîled 
June 19, 1895, that, within the décisions of the suprême court therein 
referred to, a suit by the complainants can only be sustained upon the 
ground that jfhe assets'bf the firm of James H. Walker & Co. were 
taken in paymént of the stock in the corporation at a large overvalua- 
tion, fraudulently, and with the intent to cheat and defraud those 
who might become creditors of the corporation. I am also of the 
opinion that g gross and obvious overvaluation ôf property conveyed 
to the corporation in considération of an issue of stock is presumptive 
évidence of fraud, requiring the stockholders charged to show that 
the transaction was in good faith. ' I hâve carefully scrutinized the 
évidence and the arguments of counsel, and am constrained to the 
conclusion that the findïng of the master must be sustained. It is 
not necessary, if time served for that purpose, to enter into a critical 
examination of the évidence. The summing up of the whole matter 
is well stated by the master, and there is really nothing to be added 
to his lucid exposition of the facts. In a gênerai way, I may say 
that the overvaluation of the assets of the firm taken for the stock is 
gross, in my judgment, and called for an explanation by the défend- 
ants. But I think that explanation is forthComing. Cummings and 
Howard were spécial partners in the firm, interestedto the extent of 
$900,000, against the capital supposed to hâve been contributed by 
Walker to the amount of $200,000. Mr. Walker was a merchant with 
a high réputation for ability. The firm conducted a large wholesale 
business, and also a retail business, in the city of Chicago. In con- 
sidering the question of good faith, we are to look at the value of 
assets, not as determined at the end of the great panic of 1893, but as 
it appeared in the fall of 1892. There is nô évidence that either of 
them anticipated a panic which certainly took the world by surprise. 
The theory of the complainants is that this corporation was organized 
in December, 1892, with a view to shield thé partners from personal 
liability for the debt, anticipating the panic, and with knowledge of 
the coming insolvency of the copartnership. With respect to this it 
is to be said that neither Cummings nor Howard could possibly profit 
by such a transaction, as neither of them was personally liable for 
the debts of the copartnership. Mr. Howard was in ill health, and 
had shortly before returned from Europe. It would seem that prior 
to his visit to Europe the formation of the corporation had been sug- 
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gestèd by Çu^^Jnings. Mr. ïïç»ward does not seern to hâve been 
friendly tojthe idea untilhis voyage home, when he met on ship- 
board and eonsulted with a latg€ créditer of the firm, who warmly 
approved the suggestion, and would seem to hâve converted Mr. 
Howard to the idea. Mr. Cummings' thought, manifestly, was to 
itjf|use yoiing and more active blood into the concern, and also to 
hâve more direct cohtrol over the business, and that it should not 
be left whoUy within the management of Mr. Walker. Singularly 
enough, if this were a scheme to defraud, Mr. Walker, the only man 
personally Hable for the debts, was opposed to the corporate scheme, 
and did not yield to the insistence of his spécial partners until he had 
.onsulted the principal creditors of the firm in New York. I think 
theté-is no fpundation for the claim that the corporation was formed 
for the èurposè bf defraudirig; thè creditors. The corporation had a 
prdfessed; capital stock pf $1,500,000, thë three partners taking nearly 
the eritîïe. stock. Thàre was no pàyrnent of cash by them for the 
stock ta,1tëfi, but the corporation tppk the assets of the firm in pay- 
rnenti àSsiiftiirig the liabilities of the ïitm. It is shown that the esti- 
matç ôf the'prûperty vvas founded upon the statement made by the 
bookkéeper july i, 18^2, ând included an estimate of profit for that 
year pî $|oô,ooo in thè Wholesale business, which was not realized. 
An itefti bf $186,000 represented a crédit in faVor of the wholesale 
business kgainst the retail department. This latter item represented 
the value pf goods furnished and charged against the retail départ- 
aient, |ess the artipUiit bf sales, but did not represent expenses or 
ibsses 1^ t^e^ retail busirtèss. There was also an item of $101,227.96, 
which waS in fact suspended accoun^s, probably not of greater value 
than $25,dôo, Cumrfiings and Howard knew of the standing of the 
business otily from Statements fyrnished them by the bookkéeper, 
who seertis to haVe had the exclusive charge of the books, and carried 
them on yppn his owil System, which p;roves to hâve been erroneous, 
with réfèrent^ td àrti^itïgja.i the actual condition of the firm. Indeed, 
îvir. Walker, while he kiiew more of th'e actual management of the 
business .thân'his spécial partners, was bbliged to place reliance upon 
the statetnetits furriishèd by the booklceeper. W.e çan now see that 
the bookkéeper should nbt hâve inclt:ded suspehded accounts at their 
fkce in any statiément tp Show the actual standing of the firm, and 
shoiitd hâve inçlljded losses and expenses, but the question is whether 
thèse rtîen Wrè è:uiity;bf fi-aud in accepting in good faith thèse state- 
;iëents and'r'elyihg upbii them. I do not think they were. A large 
business was, béihg cbn4tl.cted, and it was but natural that they should, 
as they iWuët, fely Upon, stàtem^ents furnished by their confidential 
hlen. As rireâd the,éyidence, they hàd no reason to suppose that 
thè stateittèrits çontâirted pthér than thè actual facts with respect to 
Jhat business, ând th^y hàd no pufppse in creating the corporation, 
p;ther thaii'tb put new Ufè into the business, ^nd to establish a better 
bphtrol;bv:éyit. The c(isaster came àbotit with thè panic of 1893 

Wôuld hayé, rèsulted jf,' the corporation had not been formed, in 
whièh eveht there would hâve bèenrio Personal liability upon Cum- 
mings and Howard, who, Ayere the 'finànçial support of the concern. 
Cërtainly, so far as they are concèrhed, I can see no object to be at- 
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tained in perpetrating the supposed fraud upon creditors of the firm, 
Mr. Walker might hâve profited by such a scheme, in escaping per- 
sonal liability, but he was opposed to it, and yielded only to his spé- 
cial partners. And while he doubtless entertained very sanguine 
views of the business, I do not doubt that he acted in good faith, 
placing reliance upon the statements of his bookkeeper, the inaccura- 
cies of which resulted from the peculiar method of bookkeeping. 
Thèse inaccuracies are gross, it is true, but I think the défendants hâve 
f ully explained how they came about, and hâve shown their good 
faith in the matter. They certainly did not anticipate the shipwreck 
that followed, and, as I think, acted without any purpose of defrauding 
creditors. 

The exceptions to the master's report are overruled, the repoit 
confirmed. and the bill dismissed for want of equify. 



INTERSTATE COMMERCE COMMISSION v. SOUTHEBN ET. C». 
(Circuit Court, W. D. Virginia. Angust 4, 1902.) 

1. Cabriebs — Interstate Comuercb Law — Rates fob Long and Shobt Haul. 
Compétition which is real and substantlal, and exercises a potentlal 
Influence on rates to a particular point, brings Into play the dlssîmilarity 
of circumstance and condition provided for by section 4 of the Interstate 
commerce a et, and may justlfy a lesser charge for the longer than the 
shorter haul. 

8. Same— Ukjust Discrimination in Rates. 

The maklng of a lesser rate to a more distant and compétitive point 
than Is charged to a nearer noncompetitive point Is not an unjust dis- 
crimination against the nearer point, nor does It give an undue préférence 
to the more distant point, in violation of the Interstate commerce act, 
where such rate Is Indueed by real and substantlal compétition. 

8. Same. 

' The fact that a railroad company bas acquired the ownershlp of the 
only road which prevlously competed with Its own for business at a 
certain point cannot afCect the question whether Its rates unjustly dis- 
criminate against such point In favor of another point where compéti- 
tion exists, where It afflrmatlvely appears that the rates to the non- 
compétitive point hâve not been Increased slnce the purchase of the 
competing road. 

4. Same— Unbbasonablbnbss of Rates — Evidence. 

In determining whether the rates charged by a railroad company to 
and from a city are unjust and unreasonable In themselves, the greatest 
weight should be glven to the following considérations: The opinions of 
expert witnesses; the effect of the rates charged on the growth and 
prosperlty of the clty; the cost of transportation as compared wlth the 
rates charged, and the rates in force at numerous other cities, where 
the eircumstances are as nearly similar as may be to those prevailing 
at such clty. 

i. Same. 

In determining the effect of the rates charged upon the growth and 
prosperlty of the city, as aflfectlng the question of the reasonableness of 
such rates, comparison cannot be made alone with another clty, where 
compétition has produced unusually low rates, but should be made wlth 
other cltles where the eircumstances and conditions are similar. 

t. Bame— Evidence Considered. 

Evidence examined, includlng new évidence taiten slnce the hearlng 
by tbe Interstate commerce commission, and held to overcome the prima 

T2. See Carriers, vol. 9. Cent Dig. §§ 75, 76, si ~" 
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facie case mafle by the flndlngs of such commission that certain rates 
chargea by tïie Soutliern KàilVay Company to and from Banville, Va., 
were In themselves unjust and ttnreasonable. 

In Equity. Suit to enforce aiï: otder made by the Interstate com- 
merce commission. 

L. A. Shaver, for complainant. 
Ed. Baxter, for défendant. 

McDOWÉLL, District Judge. This case cornes up on a bill in 
equity filedby the interstate commerce commission against the South- 
ern Railway Company to enforce an order made by the commission 
requiring the défendant to» reduce its rates on sundry classes of 
freightto Dailville, Va., a'nd on tobacco shippedfrom Danville to 
points in the West. The gravamen of the complaint is the disparity 
between the rates at Lynchburg and at Danville. There is also com- 
plaint as to tobacco rates to the West, because Lynchburg and Rich- 
mond hâve a much less rate than is given Danville. Richmond and 
Eynchburg are reached by the Southern, the Norfolk & Western, and 
the CheSapeake & Ôhio Railways. Prior tô 1886 Danville was reach- 
ed by four independent railroads. In 1886 three of thèse roads 
passed under one control,; — that of the Richmond & Danville Rail- 
road Company. In 1894 the Southern Railway Company acquired 
control of the properties of the Richmond & Danville Company, and 
in 1899 it purchased the last remaining ittdependent line running to 
Danville (with the exception of a short, local line which is treated as 
of no importance), to wit, the Atlantic & Danville road. At Lynch- 
burg (as vttll as at Richmond) active compétition has produced very 
low rates. Erbm thè évidence it appears that the Chesapeake & 
Ohio, which competes with the "trunk lines," and which compiles 
with the fotUrth section of the interstate commerce act by charging 
no more for the short, than the long haul, is primarily responsible 
for thèse low r^tes. Thë Xateà given Danville are very considerably 
higher than those given Lynchburg and Richmond. A f ew instances 
will show the disparity: 

Rates In cents per lÔO pounds to liyncbburg and to Danville. 

Classl. Class2. 01ass3. 

Boston to Lynchburg ......i..; 54 47 38 

Boston to Danville 71 63 52 

New York to Lynchburg. 54 47 38 

New York to Danville.... 66 58 47 

Baltimore to Lynchburg 49 42 33 

Baltimore to Danville 60 52 41 

Chicago to Lynchburg 72 62 47 

Chicago to DaèVille.... 108 90 70 

Sugar. Molasses. Coffee. Rlce. 

New Orléans to Lynchburg 32 26 40 32 

New Orléans to Banville 43 , 37 51 43 

Tobacco Rates to Louisville. 

î'rom Richmond. 24 

Froin Lytichburg .'. 24 

From Danville , m. . .1 .....„.„. ., 40 
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The distance from Norfolk to Banville is one mile less than the 
distance from Norfolk to Lynchburg. Freight from New Orléans 
for Lynchburg over the Southern road passes through Banville, as 
does freight from St, Louis, Chicago, Louisville, and Cincinnati. 
Tobacco shipped from Lynchburg to Louisville by the Southern road 
a!so passes through Banville. But other roads compete for ail 
freight to and from Lynchburg. 

In the opinion in East Tennessee, V. & G. Ry. Co. v. Interstate 
Commerce Commission, it is said: 

"The only principle by which it is possible to enfoi-ce the whole statute 
is the construction adopted by the previous opinions of this court; that is, 
that compétition which is real and substantial, and exercises a potential 
influence on rates to a particular point, brings into play the dissimilarity of 
circumstance and condition provided by the statuté, and Justifies the lesser 
charge to the more distant and compétitive point than to the nearer and non- 
competitive place, and that this right is not destroyed by the mère fact 
that incidentally the lesser charge to the compétitive point may seemingly 
give a préférence to that point, and the greater rate to the uoncompetitive 
point may apparently engender a discrimination against it. We say 'seem- 
ingly' on thè one hand and 'apparently' on the other, because in the sup- 
posed cases the préférence js not 'undue,' or the discrimination 'unjust.' 
This is clearly sô when it is considered that the lesser charge, upon which 
both the àssùmption dî préférence and discrimination is predicated, is sanc- 
tioned by the statute, which causes the compétition to give rise to the right 
to malîe such lesfeer charge." East Tennessee, V. & Gr. Ry. v. Interstate 
Commerce Commission, 181 U. g. 18, 21 Sup. Ct. 516, 45 L. Ed. 719. 

The évidence in this' case leaves no room for doubt that the com- 
pétition at Lynchburg (as well as at Richmond) is real and substan- 
tial; that it cornes about mainly, if not entirely, from conditions not 
within the control of the défendant ; and that tliere is a modicum of 
profit fo the défendant in transporting freight to and from Lynch- 
burg and Richmond. It follows that in reaching a conclusion in this 
case adverse to the défendant the rates to and from Banville must 
be held unreasonable in and of themselves. If reasonable, they can- 
not be held to subject Banville to an undue préjudice, or to give 
Lynchburg an undue préférence, merely because the Lynchburg rates 
are considerably lovi^er. 

A strong argument is made by counsel for complainant, based on 
the proposition that the défendant, in purchasing the Atlantic & Ban- 
ville road in 1899, violated the "Anti-Trust Act" (26 Stat. 20g), and 
consequently seeks to take advantage of its own wrong in treating 
Banville as a noncompetitive point. In applying the doctrine hère 
invoked, I am met with the évidence that the rates now are no higher 
than they were when the Southern and the Atlantic & Banville were 
independent and competing roads. The évidence is that, vi^hile there 
was compétition in soliciting business between the two companies, this 
compétition did not reduce the rates. The fact that the Banville rates 
were as low as the Lynchburg and Richmond rates prior to 1886 does 
not affect the question. This was prior to the passage of the anti- 
trust act, and prior to the réduction in rates by the Norfolk & Western 
and Chesapeake & Ohio. The wrong, therefore, that is charged to 
the défendant is the purchase of the Atlantic & Banville road. But 
as the rates are as low now as they were at the time of the purchase. 
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it does not appear that the défendant has taken any inéquitable ad- 
vantage of the purchase. Wltethér or not the Banville rates are rea- 
sonable per se is a question thatîlas given me no small amount of 
troyble. That the cost of trarisporting freight by wagons is not a 
prbper test is very clear. The : rates at Lynchburg cannot be alone 
used as, à basis of compîirîspn. The criteria to which I think the great- 
est weight should be given are as foUows: The opinions of expert 
witnesses; the efïect of the présent rates on the growth and prosperity 
of Banville ; thé cost bf transpdrtation as compared with the rates 
charged ; and the rates in force at numeroùs other cities, where the 
circumstances are as nearly sitïiilàr as may be to those prevailing at 
Banville. , Numeroùs business nien, citizeng of Banville,, who hâve, 
perhaps, sufEcient knowledge of the subject to give opinion évidence, 
testify that the Banville rates are unreasonably high. On the other 
hand, a great number of railrOâd trafïîc officiais of large expérience 
and high position testify that the rates are reasonable. Both sets of 
witîvesses are charged with bias, and it is probable that they are ail 
of them, unconsciously, biased in favor of the side calling them. On 
the whole the weight of the opinion testimony is, I think, with the 
défendant ; but, so far as thèse mère opinions go, I arn unable to reach 
a conclusion. The efïect of the présent rates on the growth and pros- 
perity of Banville is worthy of careful considération. Many Banville 
citizens testify that the town has tiot prospered as it should hâve donc 
because of the high freight fàies charged by the défendant. But 
thèse witnesses, consciously or unconsciously, are,'I think, contrasting 
Banville with Lyncbburg. A low freight rate is an important factor 
in the prosperity of cities. But the prosperity enjoyed by Lynchburg 
as a resuit of low rates cannot properly be used as a basis of com- 
parison. Before it can be said absolutely that Banville has not pros- 
pered as it should hâve done, it must appear that comparisons are 
made, not with points where compétition has produced unusually low 
rates, but with cities where the circumstances are similar to those ex- 
isting at Banville. The évidence is that one or more industries were 
deterred from moving to Banville because of the high rates. But 
hère again we are confronted with the same difhculty. Bid not the 
proposing manufacturer s contrast the Banville rates with those pre- 
vailing at some pla,ee or places where compétition has brought about 
very low rates ? If this is true, — and the impression left on my mind 
is that it is, — this évidence cannot be treated as of much weight. It 
is a further fact that the very low rates given Lynchburg hâve enabled 
her merchants to drive the Banville merchants out of territory nearer 
to Banville than to Lynchburg. But does this fact enable us to say 
that the Banville rates are inherently unreasonable ? If I correctly 
understand the purport of the suprême court décisions, the rat -s given 
Lynchburg — ^being the resuit of substantial compétition, and affording 
the défendant some profit — are not unlawfuUy low. Therefore the 
necessary conséquence of the disparity in the rates respectively given 
Lynchburg and Banville cannot be conclusive of the question before 
us. If the testimony for the coniplainant had shown that Banville 
had not prospered as it should hâve done, or that its trade territory 
had been reduced, in comparison with other cities where compétition 
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had net produced unusually low rates, and where the circumstances are 
otherwise similar to those at Danville, it would be proper to conclude 
from such testimony that the Danville rates are too high. But such 
testimony was not offered. In this connection an argument sug- 
gested by one of the witnesses for the défendant, which is of much 
force, may be mentioned: It is diificult to conceive of any interest 
that the défendant could hâve to unduly prefer L,ynchburg and op- 
press Danville, for the défendant has practically the whole of the 
transportation to and from Danville, and only a proportion of that to 
and from Lynchburg. The next test to be applied is to compare the 
cost of transportation with the earnings derived therefrom; or, in 
other words, to learn if the défendant is earning from this transporta- 
tion an unusually large profit. But, unfortunately for présent pur- 
poses, the business of a large railroad System is so complicated that 
very little assistance can be had from this methôd when applied to a 
small portion of ifs whole business. If we consider the income de- 
rived from the whôle System of the Southern Railway Company, 
there is no doubt left by the évidence that its earnings are rather 
less than a fair return. The évidence is that it would cost nearer 
iîfty than forty thôusand dollars per mile of road to duplicata or 
reproduce the road, terminais, and equipment of the compatiy, con- 
sidering the cost of acquiring what may be called the good will of 
its patrons. And the net annual income of the road is about 4 
per cent, on the lesser sum. The cost of transporting freight to and 
from Danville, considered separately, could not, I imagine, be arrived 
at with any very great accuracy. At any rate, no sufficient data are 
given on this point, and from the évidence I am wholly unable to 
reach any satisfactory conclusion based on the test of income. 

The inconclusive and unsatisfactory results, and the inhérent dif- 
ficulties in applying the above-mentioned tests, hâve led me to the 
conclusion that the most satisfactory test to be applied in this case 
is to compare the Danville rates with those in force at numcrous 
other cities and towns in the South, where the circumstances are 
as nearly as may be similar to those at Danville. This has been 
done by numerous witnesses for the défense. The rates to and 
from a great number of towns and cities in the South — some larger 
and some smaller, some of more and some of less commercial im- 
portance, than Danville ; some inland and some having water as well 
as rail transportation ; some being on only one railroad and some hav- 
ing more than one road — hâve been shown. The resuit of com- 
parisons between thèse rates and the Danville rates is the conclusion 
that the latter compare favorably with the former. It may be said 
that the rates used for comparison are themselves unreasonably 
high. But the expert witnesses for the défense — who alone testify 
on the point — are of opinion that they are not; and, if it be true 
that they are unreasonably high, évidence to this efïect should hâve 
been introduced by the complainant. Again, it may be true that 
there are many cities in the South that are fairly to be compared 
with Danville, the rates at which are much lower than the Danville 
rates. But, if so, no évidence to this efïect has been introduced. 
It may further be true that the expert witnesses introduced for the 



(^efçnse are bxa?ed. In ^^çt^-I incline tothe opinion that they, prob- 
ably uriconsçiQus|y, are^^^H; I':to give léss. weïght' to thei'r 

opinions thaij:' I •^ould ilit^eyifjwerei çnïirely free from biàs. But 
wjien they'state.ïacts — forj'}çst:a;n<fe,''thati a pa;;ticular city is larger, 
and cqmRiercJally more irnpQrtarit, tKan' panville ; that it bas com- 
peting carpiers; anii that its- rates arie higher than the CanviUe rates 
— which'are not controvert'efj, I^ àni nçit at hberiy tp di'sregard 
their te?timony. As judgéd, theri, ,by this last testj î am led to 
the conclusion that the Danyîlle rates a,re not unreasQnably high. 
Tn re^i^cbing tbis conclusion , I hâve riojt' overlopked tbe findings of 
fact of the xornniission, ,whijclj are ppun,â ;facie évidence ; nor hâve 
I Ipst sjght of the high, val% to be giyèn its opinion. But a mass 
of. évidence has beeri takçn since the Bearings before the commis- 
siojn, wbich was not, of cpui-se, consicjered by the commission, and 
which bas made out a .vàstly stronge|^- case for the défendant than 
it had àt the former hearings. 

As the other tests of... the reasonableness of the Banville rates 
are inconclusive and unsatîsfactory, and as a comparison with rates 
given, other cities, whepe the conditions are tp some extent similar 
to those at Banville, lead to the conclusion that the Banville rates 
are "in and of themselves" reasonable, it follows that the bill should 
be dismissed, with costs. 
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MISSOURI MOLINE PLOW CO. v. SPILMAN. 

(District Court, W. D. Missouri, 0. D. August 1, 1902.) 

1. VOLTOTiijï BANKnPTOT— CONDITIONAL SAtE— PailUHB TQ RkcOBD. 

Tbe institution of a vbluntary proceeding unfler Bàniir. Act 1898 forth- 
wltli inak«8':9ll ttié bankrupt's creditors adversary parties in a légal 

:■] proceeding for tlie appropri^tioi^ of hia groperty for tlie payment of his 
debts, as.mucli as au involuntary proceeding, so that they are withln 
Rev. St.. Mb. § 3412, d^laring vôlB as a'gainst creditors, unless evldenced 

: ' by a recbrded writirig, the condîtioi' 'in- a sale ôf ' chattels tbatt,the tltle 
shall rèmain In the seller tlU jpayment of the priée. 

Bishop & Cobbsrand W. B. Jones, for petitioners. 
Thomas M. Jones, for trustée. 

PHIUPS, Bîstrict Judge. ,This cause bas bèën certified to the 
, COurt_by John Montgôrtiéry, Jr., référée in bankruptcy, at the instance 
of the Missouri Moline Plow Company, petitioner, for revîew. The 
] cpntroversy grows out of the f ollowing facts, sub^tantially : 

Some time prior to ïhe, adjudication in bankruptcy against Morris 
.jKraizer, the Missouri Moline Plow Company, under a written agree- 
ppènt, with said iPraizer, of date Becember 14, 1901, sold and delivered 
,tP'5aid Fralzer a list oî gpods, cpnsisting of certain agricultural im- 
jpji^ments. ^ The said Fraizer, uppn the receiiJt of the goods, or upon 
..i^qntbly balances, àt his option, . was • to exécute notes to the said 
cpnipany for the amount to be ^paid for the goods. The contract 
xpritained , the f ollowing, provisipns: 
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"The second party [that Is, Fralzer] agrées that the tltle to and owner- 
ship of tlie implements which may be sliipped as hereinafter provided shall 
remain in the party of the flrst part [the Moline Company]; and their pro- 
ceeds, in case of sale, shall be the property of the Missouri Moline Plow 
Company, held subject to their order, until full payment shall hâve been 
made for said goods or said notes, and until any judgment rendered theref or 
or thereon is paid in full. If the purchaser under this contract sells out, 
fails, or becomes insolvent, or any member of the purchaser's firm fails, 
sells out, or becomes insolvent, or dies, ail accounts and notes for goods 
bought Tinder this contract, Including renewal notes, in whose hands soever 
said notes shall be, shall then become due and payable, vrhether the notes 
be given in payment for the goods or accounts, or collatéral security thereto." 

At the time of the adjudication in bankruptcy, the bankrupt held 
certain goods sold and shipped to him under the foregoing agreement, 
and the same were taken possession of by the trustée in bankruptcy. 
Said Missouri Moline Plow Company thereafter presented its péti- 
tion to the référée in bankruptcy for an order on the trustée to turn 
over and deliver said goods to the petitioner. The contract afore- 
said was neither acknowledged nor recorded in the county where 
Morris Fraizer, the vendee, resided, and where the goods were de- 
livered. On this statement of facts, the référée denied the pétition, 
and the petitioner asks to hâve this ruhng reviewed. 

Section 3412 of the Revised Statutes of Missouri, 1899, déclares 
that: 

"In ail cases where any personal property shall be sold to any person, 
to be paid for in whole or in part in installmenta, or shall be leased, rented, 
hired or delivered to another on condition that the same shall belong to the 
person purchasing, leasing, renting, hiring or receiving the same whenever 
the amount paid shall be a certain sum, or the value of such property, the 
title to the same to remain to the vendor, lessor, renter, hirer or deliverer, of 
the same, until such sum, or the value of such property, or any part thereof, 
shall hâve been paid, such condition, in regard to the title so remaining un- 
til such payment, shall be void as to ail subséquent purchasers in good 
faith, and creditors, unless such condition shall be evidenced by writing 
executed, acknowledged and recorded as provided in cases of mortgages of 
Personal property." 

The State suprême court, in Collins v. Wilhoit, 108 Mo. 451, 18 
S. _W. 839, holds that the term "creditors," as employed in the fore- 
going statute, applies to ail creditors of the vendee, whether prior or 
subséquent. The case at bar is therefore ruled by the décision of 
the court of appeals of this circuit in Re Pékin Plow Co., 112 Fed. 
308, 50 C. C. A. 257, in which it is held that although the term "créd- 
iter," employed in a corrélative statute, means a creditor "armed 
with légal process" (that is, one who has taken légal steps to enforce 
his right as a creditor), yet ail creditors of an involuntary bankrupt, 
af^er adjudication in bankruptcy and the présentation of their claims, 
become creditors, within the meaning of the statute aforesaid, and 
the various provisions of the bankrupt act ; that a trustée chosen under 
the bankrupt act of 1898 "becomes the représentative of ail the cred- 
itors, and is possessed of their rights to attack fraudulent convey- 
ances"; and that he becomes vested by opération of law of ail the 
property which prior to the filing of the pétition in bankruptcy the 
insolvent debtor could by any means hâve transferred, "or which 
might hâve been levied upon and sold under judicial process ao-ainst 
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him." fAiwî therefore, as ail the creditors of the bankrupt, by opéra- 
tion of law, became parties to the juclicial proceeding for the seizure 
and appropriation of ail the apparent property of the bankrupt for 
the payii^ent of his creditors, sdçh a conditional Sale ôf property, not 
evide^ced by an instrument in writing duly àcknowledged and re- 
corded in pursuance of^the State statute, is void as against such 
creditors. 

Gthet- reasons occur tô my mind in support of the ruling of the 
référée, but ail argument is concîuded by the ruling of the court of 
appeals in, the Pékin Plow Go. CasQ, supra. 

It results that the exceptions to the referee's décision are over- 
ruled, âtid his findings and conclusions are afïirmed. 

On Rehearing. 

August 27, 1902. 

In the opinion heretofore filed, on exceptions by the intervener, 
the Moline Plow Company, overruling the exceptions to the ref- 
eree's action denying the claim of the intervener, the court followed 
the ruling of the court of appeals of this circuit in Re Pékin Plow 
Co., 5p C. C. A. 257, 1 12 Fed. 308. Petitioner has filed a motion for 
rehearing, directing the attention of the court to the fact that the 
case ruled by the court oî appeals was a proceeding in involuntary 
bankruptcy ; whereas the case at bar is a voluntary proceeding. The 
contention is that the ruling of the court of appeals rested upon the 
proposition that a pétition in involuntary bankruptcy is an adversary 
proceeding taken by the créditer against the bankrupt, and that the 
institution of such adversary action places the creditors in the position 
of "using the courts of law and their process for the collection of 
their dêbts," \yithin the meaning of the term "creditors," employed in 
section 34li2, Rev. St. Mo. 1899, quotfed in the former opinion herein. 
It may be conceded that, as a gênerai rule, courts are not concîuded 
by a décision beyond the particular facts and principles of law aris- 
ing therein. 5ut it must likewise be conceded that, in applying the 
ruling of a çburt in a givén case, its reasons assigned, and the un- 
derlying principles of law asserted, should guide in carrying them into 
anpther caus^, — especially so in construing the same statute in pari 
materia, Why should there be any différence in respect of a con- 
ditional salé, in efïect fra^dulent against creditors under the Mis- 
souri statutç, when the bankrupt is declared to be bankrupt in a vol- 
untary or îttvdluiitary proceeding? In both instances the bankrupt 
estate becoiiies amenable to the opération of thé bankrupt act. The 
postulate aiihounced by the court in Mueller v. Nugent, 184 U. S. 
14, 22 Sup, Ct. 269, 46 L^ Ed. 405, "that the filing of a pétition is a 
çaveat to ^ll the world, ?ind in effect an attachment and injunction," 
in the very necessities of the whole scheme and spirit of the bank- 
rupt act, Must apply as well to a voluntary as an involuntary pro- 
ceeding. Thé moment the pétition is filed the proceeding is in rem. 
It, in légat effect, sequesters ail bf his property interests for the 
benefit of ail of his. creditors, pari passu, as if seized under attach- 
ment or a writ of exécution. His whole estate passes into custodia 
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legis. Eo instante every creditor of the bankrupt becomes an ad- 
versary party in a légal proceeding for the appropriation of the 
property of the bankrupt, and stands as a creditor seeking the aid 
of the court of exclusive jurisdictiqn. The trustée, representing the 
creditors, becomes antagonistic to such a creditor as the petitioner, 
who claims as a vendor of personal property under a conditional sale, 
not acknowledged and not recorded. So that after filing his pétition 
in bankruptcy the bankrupt cannot dismiss the pétition without no- 
tice to ail of his creditors, with the conséquent right on their part to 
appear and contest. It was of this right, under section 59, subsec. 
"g," Bankr. Act, that the court, inter alia, in Re Pékin Plow Co., 
asserted: 

"Thèse provisions évince an unquestlonable intent on the part of congress 
to make ail creditors of the bankrupt parties to the proceeding, when once 
instituted. The effect of the institution of such proceeding Is to forthwith 
sequester and approprlate ail the property of the bankrupt to the payment 
of his debts pro rata and equally." 

The trustée in bankruptcy acquires the same property rights and 
interests and privilèges, and has the same duties and obligations im- 
posed upon him, under a voluntary as under an involuntary proceed- 
ing. He acquires no less and no greater rights and interests than 
the trustée in an involuntary proceeding, under section 70a, "to ail 
the property virhich prior to the filing of the pétition he [the bank- 
rupt] could by any means hâve transferred, or which might hâve 
been levied upon and sold under judicial process against him." When 
Judge Adams, speaking for the court of appeals in Re Pékin Plow 
Co., said, "The trustée chosen under the act of 1898 becomes the 
représentative of ail creditors, and is possessed of their right to attack 
fraudulent conveyances," etc., the language, by its natural force, ap- 
plies as well to a trustée in a voluntary as in an involuntary pro- 
ceeding. It is also observable in the foregoing case that the court 
attached much importance to subdivision "g" of section 59 of the 
bankrupt act, which déclares that "a voluntary or involuntary péti- 
tion shall not be dismissed by the petitioner or petitioners or for 
want of prosecution or by consent of parties until after notice to the 
creditors," and also subdivision "a" of section 6y, which provides that 
"claims which for want of record or for other reasons would not 
hâve been valid liens as against the claims of the creditors of the 
bankrupt shall not be liens against his estate." This provision first 
appears in the bankrupt act of 1898. What was the claim of the 
creditors of the bankrupt as against the property sold and delivered 
to the bankrupt by the vendor under an instrument of writing un- 
acknowledged and unrecorded? Admittedly, it was the right to in- 
stitute légal proceedings, and, under writs, to seize such property and 
appropriate it to the payment of their debts. As against creditors, 
both prior and subséquent, who sought the aid of the courts and 
judicial process, such vendor's claim was void. The moment of the 
institution of the proceedings in bankruptcy, such creditors, as al- 
ready stated, by opération of law, became adversary parties ; and the 
clear expression of the act is that the daim of such vendor shall 
thereafter be no more a lien against the bankrupt's estate than he 
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wôuld have had agâirtst the ' claitnS df cfeditors, had they, prior to 
the institution iOf^the baiikruptcy proeeedings, invoked the prôcess 
of court for the collection of their dfebts. In other words, the in^ 
tention of coïigress was to as éflfëctually eut oflf such lien in favor 
of creditors by the adjudication of bankruptcy as if the creditors 
hâd, prior to the recOfâiiig of such' contract of sale, sought the aid 
Of a Court for the Gôllectibn of their debts: And this is emphasized 
by the language of Judge Adams in commenting upon this provision 
of the bankrupt act, in^ dedaring that "it means that any liens which 
wouM not hâve been valid if othef creditors had a right, before bank- 
ruptcy,' it'é avoid the sarae, either for want of record or otherwise, 
shall not constitute a Hen against the estate in bankruptcy." No 
matter what the forai of the légal proceeding taken by the créditer, 
if it be institûted prior ito the assertion of thé lien by the vendor, the 
prior rigHt of the cfeditOr has attaçhed. The gênerai language of 
the court in Ré Pékin Plow Co. tïiat "the effectof the institution 
of such proceeding is to forthwith sequester and appropriate ail the 
property of the barikrljpt to the payaient of his debts, pfo rata and 
equally/' was n6t lîmited to the instance of an involiiritary proceed- 
ing, à's'shown by the context. The learned judge had just quOted 
subdivision "g" of section 59, that "a voluntary or involuntary péti- 
tion stalî not be dismissed by the petitioner or petitipners either for 
want ofi^prosecution or by consent of the parties until after notice 
to the' creditor," for the ^ufposè of showing tbat àfter filing a vol- 
untary or involuntài-y proÇeeding ail the creditors àcquired such 
rights and intèrests thèrein that it was neither in the pOwer of the 
bankrupt ndr the petitiOning creditors to dismiss the cause without 
notice tO and hearing by ail the creditors. There is nothing ex- 
pressed in the whole bankfupt act giving color to the idea that a 
créditer Or the trustée under an involuntary proceeding should have 
any greatef rights than under a voluntary proceeding. Any such 
discrimination would run counter to the whole scheme and policy of 
the bànkrlipt act, which is to secUre equality among ail creditors 
of the bankrupt estate. It would berèmarkable that an insolvent 
debtor, by anticipating a movettient on the part of his creditors to 
throw; him into bankruptcy, could file a voluntary proceeding, and 
by his' àct briiig about such inequality of right between the creditors 
of a Volùiltary and an involuntary bankrupt. 

Thë logic of the rulifig of the court of appeals in Re Pékin Plow 
Go., in ilijr judgmènt, sUstâins the conclusion of the référée that it 
should âpplyto the instance of a voluntary as well as an involuntary 
baiikrupti Thefefore the motibti for a rehearing is denied. 
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' EICa V. HAMfeUEG-AMERICAN PACKEt CO. 

(District Court, E. D. Pennsylvania. August 18, 1902.) 

No. 76. 

1. CoLLisroN— Steamship and Anchored Barge. 

A steainsliip passing down the Delaware river after daj'liglit in the 
fliorning strucli and sunk an ancliored barge, laden witli coal. Ttie dé- 
fenses tliat the barge was anciiored i^i the channel and that there was a 
fog were not sustained by the proof; it being sbown that the barge was 
within the regnlar anchorage groilnds, and well outside the channèl, and 
that it was sufHciently clear to permit objects to be seen at a distance 
of a mile. Held, that the steamship -(vas in fault, both for being outside 
the channel,: and for faillng to maintaln an efficient lookout. 

8. Same—Claim of Exemption— CARHTiNaLiCBNSBD Pilot. 

Ttere can be no exemption o£ the owners of a vessel from liability 
for a collision on the grbund that she was in charge of a licensed pilot, 
whose taking was complilsory under the law, unless it is affirmatively 
shown that the pilot was solely in -fault. 

8. SaMB— CONTRIBUTORY FAUtT-^AsCKOR WaTCH. 

A barge anchored in known anehorage grounds, outside the channel 
used by passing vessels, cannot be held in fault for a collision with a 
moving ' vessel in the daytime, and in thé absence of fog, on the g^ound 
that she had no anehor watch, which it was not customaiy to majntain 
under sùch conditions. 

In Admiralty. Action in personanj for collision. 

Francis C. Adler ànd John F. LeXvis, for libelant. 
J. Rodman Paul, Biddlê & Wafd, and J. Wilson Leakin, for re- 
spondent. ■ 

J. B.McPHERSON, District Judge. This is an action in personam 
to repove;!' damages for a collision; between the steamship Bengalia 
and the barge Iron State, in which the barge ànd her cargo were 
sunk, and, so far as now appears, became a total lossl The collision 
occurred about 6 o'clock in the mornirfg of' September 27^ 1900, 
while the barge was lying at anehor in the Delaware river near 
Gloucester, and Ihe Bengalia was proceeding to the capes, on her way 
to Baltimore. The Iron State was a wooden vessel 214 feet long, 
with a carrying capacity of 1,700 tons, and at the time of the accident 
was loaded with coal, and a^waiting a tug to tow her to a New England 
port. The Bengalia is a large steel steamship, 500 feet long and about 
60 feet beara. She had on board 5,000 tons of cargo, and was bound 
for the port of Baltimore, where the rest of her cargo was to be 
loaded. She was drawiijg.?2 feet 7 inches forward, and 23 feet 6 
inches aft. The tide was ebb, running about 3J^ or 4 miles an hour, 
and the bow of the barge was; pointing upstream. There was no 
wind, or ve,ry little; and, if there was no fog, — a point to be con- 
sidered in a moment, — there was daylight enough to permit objects 
to be seen without difHculty morethan a mile distant. The bow of 
the Bengalia struck the port bow of the barge a severe blow about 
40 feet aft of the stem, crushing in the side for a space of about 6 feet, 
tearing her loose from her anehorage, — the anehor weighed 4,000 

1f2. See Collision, vol. 10, Cent. Dig. § 236. 
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pounds, and abçut 15 fathoms pf cl^air^ were out, — and carryîng her 
against the bbw of andther barge, also àt anchor sevëral hundred 
feet farther-dbwft' the ^stf eam, by whiéh her starboard side was aiso 
crushed in; the resuit being that.sbe filled and sank in a short time. 

The barge being at anchor, , and the Bengalia being the moving 
vessel, the steamship was presumptively at fault; and the burden of 
prooi is upon her to show that she wasi wholly innocent, or at least 
was only partly to blanie. Her first défense is that the barge was 
anchored in the dhannel, difectly in the road of passing vessels, and 
it is therefore important to détermine fir^t of ail whether this aver- 
ment is true. I: hâve no hésitation in finding that the évidence 
not only does not support it, but establishes satisfactorily that the 
barge had been for^ three'days on the regular anchorage ground near 
Gloucester, and thaï hfer/ position \V;as"Ven to the eastward of the 
channel, where ,shé;,]was' entirelysafe Irohi any passing vessel that 
was pursuing a proper course. Many ôther vessels were at anchor in 
the neighborhood, and the/disinterestedrtestimony concerning the 
position of the barge leaves me in Ho dOubt that she was where she 
had a right to be, and:;that the Bengalia çbuld not hâve struck her if 
the steamship had not ^'éen out of her proper course. 

This brings us to the second défense, namely, that there was a 
dense fog shortly preceding and at the time of the collision ; that 
the atmosphère was cleSir when the -Behgialia left her moorings, about 
5 :30, but soon becamei çitjjthick that objects ciould only be seen about 
100 fpet aWiSLy» ithatit ^«as'hgizardows to anchor in the narrow channel,. 
and the steamship accordihgly was compelled to proceed, but contin- 
ued at a very slow speed, giving fog signais and maintaining an 
efficient Ipokout; but, in spite ofa.lI précautions, that the barge, 
whiçh was giving no signais and had ho' anchor watth, could not be 
seen ofjheard ^ until the vessels 'W«re so near that the collision' 
could notvjièssibly be avcâded. Of -course^ if there was no fog, the 
whole oftliis. défense disappears, and I_am thoroughly satisfied that 
there wasmorsuch impediraent- to sight as the steamship's witnesses 
d«scribd. It'is probable that the morning was mî^ty; but, if any 
reliarice 18 tofbéplaced u^onvdisinterested testimony, the mist did not 
offer anyasiôrious obstatle: to visiOft. As^âlready stated, there were 
many vflssdis on the anchorage ground, and, moreover, a ferryboat 
was dose at'hkndiwhen the collision tôOk place, to say nothing of 
witnesses: oiishore that were probàbli' avaîlable, but only one witneSs 
was called to corroborate the ofHéërs' and crew On this materîal point,- 
while there' is an abundance of iapijafentlyunbiâsed testimony from- 
the ferryboat and frorti other vesseîs' oà'the anchorage ground to- 
the eiïecttbat there. wais no fog, andthat the Shores and other objects 
could ealsilijf be seen for mbre thaw a mile. î; Thié is corroborated, also,. 
bylhe oifcers:of the «teamShip themsôlves, for they admit that they 
heard no fi% signais frômi any of: the Vessels at anbhor; and such a 
universakMence' would, ï think,' be riiost unlikely, if a dangerous 
fog had suddenly enveloped the river. Further, the steamship's owni 
testiipoiiy J concerning thciComing on and the duration of the fosf is 
so contradictory that I shouldhesitate to accept it,, even if the jp- 
posing witnesses were not in thé case. 
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Dismissing the fog, therefore, as an exaggeration of a light Septem- 
ber haze, the prima facie fault of the steamship is not excused, and 
she must be held to hâve been to blâme. PreciSely why she got 
ont of her course, the testimony leaves somewhat in doubt; but I 
feel justified in drawing the inference either that her steering gear 
did not work satisfactorily, or that she took a sheer for some reason 
that is not explained, Qr that the pilot's orders, which were given 
in English, and translated into German for the vvheelsman, may hâve 
been misunderstoôd or incorrectly transmitted. But in any event it 
seems clear, also, that the lookout must hâve been inefficiently main- 
tained. Whatever it may hâve been that took the steamship over 
upon the anchorage grounds, where she had no business to be, the 
vision of those upon the lookout could not hâve been aflfected thereby ; 
and, since it satisfactorily appears that the barge could hâve been seen 
a mile away, it was the duty of the seaman on the lookout, or of the 
ofïicers on the bridge, to see her in sufïicient time to avoid her. 
They. ail agrée that they did not see her until she was too near to 
be escaped, ând, since there was no fog to excuse their failure of 
vision, the fault of the Ship's servants in this vital respect seems 
td me to be plain. 

At the argument a further attempt was made to défend upon the 
ground that an action in personam could not be maintained because 
the steamship was in charge of a licensed pilot at the time of the 
collision. To take such a pilot on board was saîd to be compulsory 
under the Pennsylvania act of 1803, and it was denied that he was the 
servant of the owners in any such sensé as would subject them to an 
action in personam for his default. The précise point has never been 
decided in America, so far as I am aware, and I do not feel bound to 
décide it in the présent case. Indeed, it does not properly arise 
upon the facts as I hâve just found them ; for, even if the pilot was 
at fault in conducting the vessel out of her course, — and I cannot 
find that fact specifîcally upon the évidence, — the concurring fault of 
the ship's officers or men in failing to maintain an efficient lookout 
contributed materially to the collision, and it is well settled that 
in such event the owners are liable. The following propositions laid 
down in The China, 7 Wall. 63, 64, 19 L. Ed. 67, show, I think, that 
this défense cannot prevail in the présent case : 

"The statute glving the Immunlty where a licensed pilot la employed 
abridges tiiè natural rlght of the injured party to compensation, and is 
therefore to be construed strictly. 

"The exemption applies only where the pilot Is aetually in charge of the 
vessel, and solely In fault. 

"If there be anythlng which concurred with the fault of the pilot in pro- 
ducing the accident, the exemption does not apply, and the vessel, master, 
and owners areliable. 

"The colUdlng vessel Is In ail cases prima facie responsible. 
. "The buMen of proof rests . npon the party elaiming the benefit of the 
exemption. He must show afflrmatively that the pilot was in fîiult, and 
that there was no fault on the part of the officers or crew 'which might 
hâve been in any degree conducive to the damage.' " : 

I hâve gerious doubts, also, . whether this défense was properly 
raised by tlie pleadings, or is based upon sufficient évidence to allow 
117'f.-^8 



me tp ç^i^jy^r it, Andjstill i\\Tt)^pv, ^l ,thç_cases stand, the c^uestion 
wI^çtnjeçlltM^'feOT is .still oijeh' m the 

f^djérà4fc6^|s, while tlje ' st^té de^isîpns nplcj that the acf does not 
obIjg,è à yessel to taî^iè ^' pilot. 'jT|iç' Perinsylvania atjitjfiorities are 
referrecj |pj in Btpmer, Ramsdel^ Co. y. T!,a CQthfîagnîe Gén- 

érale Trapsat]^nti,(iuK, j^^^ Ct. 835, 45 L., Ed. 

ii5gv, In,svch à :situàtiq3n,i;do not'fi^e^ disposed to goout pf my way 
to e:^préss àfl. opinion ùçpn.^p important a sutfjftct. : Jt wiU be decided 
whçjijitJs (listinctl^sf raiseâ;i?y th^ pleadings and prOperly supported 

Xt rernajns to cpnsidler Whether thé' ^arge \yas àlso' at fault. Noth- 
ing is, ji^i^^n^pn thi^ ,ji3Gini, excep^ to keep'an anchor 

watcji ; ; ; a}:|d.. tjiis, î think, was ndt; i^egligencès ynder the circum- 
stançes pf the présent .case. She w^s upo'n a known anchorage 
groundr.^y^eU put 6f the rpâd of pas's'ing ships; she had a proper light 
biirning,, ^Ithough, the dayliglit had ceased to raake -this ; fact impor- 
tant^ and, J; do not thiijklshe was bonnd tp.anticipate that another 
vesseI,;!W|tl|e,.4aytime aiî^ not'in'a fog, would gef , si? ïar eut of hef 
prppçr ç^ij^rse as to beço'f||e a. menace. ;rbg evideiipe. shows that, 
unless tlie owneirs of barges order an anchor watch to be kept, it is 
not cus^pn^ary to keçp it, and, I cannot say that the îron State was 
to blâme in the présent instance. No doubt, the barge took the risk 
of her light going ont, or of a fog coming clown and making signais 
necessary, but neither risk fell o«t against her ; and 1 am of opinion, 
that she was aot bound to anticipate an unlikely collision, and to keep 
a watch ,pn deck in order tp attempt to let out her chain or to 
maneuver wîth her helm. Whether either attempt would hâve been 
successfv^l/ I.have much doubt. 

The libelant is entitled to a deçree, with costs, 



tp;b annex no. s. 

(Oisttiét Court, E, D. New York. July 10. 1902.) 

1. Coi,T-i9ioN— SuPf icrEîîCY OF Fog .Ébll— ANcnonÈD Soow. 

There W no statulile 'ftbr liatbor régulation ftxlng •the size of the fog 
bell to be used on âcows pérmanentlj anOhored in Nçw York Uarbor, 
but the sufflclency of -sncli b^l,,i^to be détermine^ by, tlie rule tbat rea- 
sonable care must be exercisea In Its sélection, lîàving référence to the 

i ' locality and'idaûgera to beanciountered awJ thç ye?9Pls to be warned. 
iAbell Beren ilnches 'tn, dlapi9ter and heigjjt, to be; rwngiibjr,ihand, held 
insufflclent on a scow stationed 85Ô feet ofC the plersJJniBasti river, In the 

'ii' trackiof ;8tea:in veBSels g£ aUiikiBdp.! !'!•:; 

i. Samb— Febryboat AND Anchorbd Scow— Fog. i i ;• 'î y 

' A sdftw'Mihâiol'ea-Jn Eàstirtvarfor the purpose tôt making tunnel bor- 

Ings h&d'yi friiilt for A i<30lliBlon wlth a: steam f erryllboat In a fog, because 

of the Insufflcient size of Its bell, which could not be'ilièârd on the ferry- 

boat until tïfe« i latter stoppèdî i-wh«n closei to thé .'seow. The ferryboat 

' alSo *«Wi-ln'>fÉult for iiapKjpe» nahrlgatlon after dlscov«:ing the position 

• ! '-'i.;'! *I'''i'!lrV' V'/0"iO U' ■ *■ -■ 'If ''""'t 'r'ï ■ '■ ,,.,..■. 

In Admiralty. Suit for collÏMon. ■ 

.Bergen &,pykman, for, lilj),e}a,nt. 

Rpbiijspn'l Biddle & Ward,ànd Mr.'Hough, for claimant. 
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THOMAS,_ District Judge. The libelant, pursuant to authority 
from the Rapid Transit Commissioners, authorized by the législature 
of the State of New York, and a permit furnished from the secretary 
of war, placed in the East river a scow 22 feet wide and 50 feet in 
length for the purpose of making certain borings underneath the 
river's bed. The scow was located about 850 feet from pier 4, on 
the New York side, and about 2,000 feet from the foot of Joralemon 
Street, on the Brooklyn side, with her bow straight up the river. She 
had been in this position for a week, and her locality was well known 
to the captain of the Annex boat, which came in collision with her. 
The collision occurred on Sunday. The wind was light from the 
Southwest, and the tide, was ebb. There was a light rain and heavy 
fog, which had been continuing for some hours, the fog lifting shght- 
ly at times. At about 5 p. m., Annex Boat No. 5 left her slip below 
the bridge on the Brooklyn shore, vvent out upon a northerly course, 
straightened down the river upon what the captain stated was a 
Southwest course, which, if continued, would hâve carried him well 
to the southerly side of Staten Island. However, he testified that, 
in order to avoid a tow, he went well towards the New York shore, 
and, after proceeding a few minutes, stopped, to discover the exact 
location of the scow, and that, after driftîng, he suddenly saw her 
one and a half or two' of his own boat's lengths away, and that then 
for the fîrst time he heard her bell ; that thereupon he put his own 
boat, which was lying across the tide, and pointing for about pier 
4 on the New York side, under full speed, and then or shortly after- 
ward starboarded his wheel to throw his stern around, and kept on 
his way; that the after part of the port side of his boat came in con- 
tact with the port corner of the scow, as he judges, although it seems 
that neither he nor anybody on his vessel knew that there was an 
actual collision. He stated that when he first saw the scow she bore 
about two points on his port bow, but the diagram later prepared by 
him shows that she was about four points on his port bow, and 
that he was crossing her bow when he discovered her. On the scow 
were two persons, one of whom was ringing a bell that was about 
15 feet above the deck bf the scow; and another had been watching 
from the stern of the vessel, but shortly before the accident came to 
the point where the bell was. The évidence on the part of the scow 
is to the gênerai efïect that the port side of the Annex boat, some- 
what forward of the wheel, struck the starboard corner of the scow, 
and broke her two forward anchor ropes, so that she went adrift, 
and did some other injury, for which the libel is filed. 

The questions are whether the bell used by the scow was proper, 
and duly rung, and whether the Annex boat, in the exercise of due 
care, should hâve heard it. The bell was about seven inches in di- 
ameter and height, the sounding part being some five inches in 
height. It is claimed that the bell was sufficient under the act of 
congress of 1897 (chapter 4) entitled "An act to adopt régulations 
for preventing collision upon certain harbors, rivers and inland waters 
of the United States," and the part thereof relating to "sound sig- 
nais for fogs," etc., which pro vides (article 15): 
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"In fos, mlst, falllng snayr, • * : • • the signais déscrlbed In thls article 
Bhall be used as folio ws, vîz.: (d) A vessel when at anchor sliaU at Intervais 
of not more than one minute, ringtîiè beii rapidly for about iave seconds." 

See similer provisions in chapter 802, Act Aug. 19, 1890. 

It is also urged that authority for the use of the bell in question 
is to be found in the rules and régulations of the board of supervis- 
ing inspectors, provided at a meeting held February 13, 1897, as fol- 
lows: 

"Sueh vessels of teh gross tons and under, if provided with a bell of six 
Inches in diameter, of good tO'ue and quallty, to be rung by band in fog 
or thick weather, shali be deemed to be properly equipped in tbat respect" 

This provision relateâ to stèam vessels. Therefore attention is not 
called to any applicable statute fixing the size of the bell. Hence 
"reasonable care must be used in its sélection, and such care should 
hâve référence to the locality and dangers to be ençountered and 
vessels to be warnéd. The évidence is that the bell was rung from 
time to time, two persons being engaged for that purpose, and act- 
ing alternately. The young ihan vyho w^s ringing the bell at the 
time of the collision states that he had been ringing it vigorously; 
and his companion testifîed that he came forward when the whistle 
of the Annex was heard, and told his alternate to ring hard, where- 
upon the latter, holding. the tongue in his hand, did strike the bell 
hard and quickly, and, the stéâmer's yvjiistle being repeated, the 
ringing was vigorously coîitinued. > At the time of the intensifîed 
ringing t,hose on the Annex heard the bell, as did persons upon tugs 
in the slip of pier 4. . These^ witnesses iii the slip were connected 
with the libelant's undêrtaking, and favorable to it, and yet it appears 
from their évidence that thè bell, althbugh rung actively, just before 
the accident, and therefore heard, at other times was heard faintly, 
or not at ail, which latter circumstance may hâve happened from a 
lack of continued attention.; The bellwas rung more efficiently short- 
ly before the collision, attçl the wind was favorable for carrying sound 
to the Ailnex. The day wa§ Sujnday. There was no other vessel 
near by, 'and, if the bell had bçen souinded with ail possible activity, 
it should hâve been heard farther àway than it was heard by those 
on the Annex. The bell seems to be about the usual size employed 
on tugs, but it was altogether too small and incapable to warn ves- 
sels of this new and continued menace to navigation, in one of the 
most frequented. localities Of the East river. To strike the bell quick- 
ly and hard was possible, but the labpr of doing it could not be 
long continued, and, when the diminis;hed efïort came, the bell would 
not be héard upon a sîdewhèel steamer by reason of its own noise. 
The bell was practîcally jlothing more than a good-sized hànd bell, 
and at the péril of hearing it was placed the safety of a large num- 
ber of vessels tha,t passed and repassed and crpssed and recrossed 
in its immédiate locality. It is not believed that the captain of the 
Annex coitld or should hâve heard the bell earlier than he did, and 
that was when he was in close and dangerous proximity to the scow. 

But the Annex herself was not ifree from fault. It is believed that 
she struck the scow on the latter's starboard side. The Annex was 
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in the vvrong place in the river, and when the captain discovered 
the scdw his vessel was heading for pier 4, directly across the bows 
oi the scow. His first évidence shows that he was about two points 
on the starboard side of the scow. Later he increases the points to 
four. In ahy case, he tried to cross her bow and avoid her by 
starboarding and swinging the ferryboat's stern out of her way. The 
resuit was that he ran into her. He was négligent in attempting to 
go ahead of her in such close quarters. He knew of the scow ; had 
shortly before passed her; knew what kind of a bel! she was using; 
knew how it sounded in the prevailing weather ; and, if he could not 
hear it farther away than he did, he should hâve kept ofif, or, in 
any case, backed away; or, if he was on the starboard side of the 
scow, as he evidently was, he should hâve stayed there. The bell 
was bad. Being bad, it was of necessity badly sounded, and the An- 
nex boat was maneuvered with culpable négligence. 
The damages and costs should be divided. 



ALDRICH V. CARGO OF 246V20 TONS OF EGG COAL. 

(District Court B. D. New Yorls. June 17, 1902.) 

1. Shipping— Action for Freiqht— Oppset. 

A canal boat laden with coal fllled and sanli, after reaching her docli, 
tlirough lealsage, and the négligence of her captain. The consignée, 
whose duty it was to discharge the cargo, dld so after waiting two 
days, being put to additional expense because the boat was under water. 
Beld, that he was justifled in such action to save the cargo from further 
damage and possible loss, and was entitled to offset the increased cost 
of discharging against the carrier's daim for freight. 

In Admiralty. Action to recover freight. 

Hyland & Zabriskie, for libelant. 
James J. Macklin, for claimant. 

THOMAS, District Judge. The canal boat Annie E. Aldrich, 
laden with 246;^ tons of coal, crossed the Bay from Edgewater, N. 
J., and, by direction of the consignee's agent, took a berth on the 
north side of the pier at Bath Beach, on Friday, August 9, 1901, be- 
tween 9 and 10 o'clock a. m. In the early part of Saturday night the 
vessel was found to be leaking, and sank between 3 and 4 o'clock 
on Sunday morning. The only person in attendance upon her was 
her captain. He was absent from her until about 11 o'clock on 
Friday night, and during that time had been drinking in the village 
of Bath Beach. During Saturday he was for the greater part of 
the time upon the boat, and claims that he tried her pumps not only 
on Saturday, but several times on Friday; that on both days he 
found that she had nine inches of water, although he stated that 
coming across the bay she had so little water that she did not need 
to be pumped. When he tried the pumps about 10 o'clock Saturday 
night, he found that she had 29 inches of water. Hence she was in 
such condition that she gained nearly two feet within an hour, and 
yet he had not discovered her condition until she was beyond aid. 
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Sunday moming the captain went to New York to report the condi- 
tion oftheboat to her owner, whb, with his son, arrived at the boat 
about no'Ohtittle, found her sunk, arid remained till aboUt 5 or 6 o'clock 
p. m. He States that her bow was under water, but that frotn her 
stern f orward 'she wa& about two-thirds of the way out of water ; 
that on Monday he notified the insurance company, and was au- 
thorizéd by it to procure a perâon to raise the boat, the work to 
begin on Tuesday; that on Tuesday he went down, and found that 
Henjes, the owner of the dock, and a stevedore, who was authorized 
so to do by McCoUum, the consignée, had undertaken the discharge; 
that therêupon he notified the wrecker employed by Aldrich not to 
come, andleft the work to Henjes. Henjes completed the discharge 
by noon on Wednesday, at which time he discovered that there was 
a leak on the starboard or offshore side of the boat, which he tem- 
porarily stopped. Thereafter the vessel was taken by Aldrich to a 
dry dock, where it was found that the bilge log on the under side 
and on the outer side was chafed and gouged over a considérable 
space; that in three places on the bottom planks were driven in,— 
ail of which injuries were sufïîcient to admit water to the vessel. 

The présent action is against the consignée for the freight. To 
this claim for freight the consignée counterclaims the additional ex- 
pense incurred in the employment of Henjes to discharge the cargo. 
The first question is, by whose fault did the canalboat sink? The 
libelant contends that there were small and large stones along the 
port or inshôre side of the boat in the neighborhood of the injuries; 
that there w^às such a swell, and the water was so shalIo\v, that the 
boat.groviîjd against such stones, and the leak resulted. The évi- 
dence on the part of the claimant is that there was sufïicient water 
at the place where the boat lay; that it was one of the customary 
places for boats of her dràft and of greater draft, and that no in- 
juries had arisen to boats on former occasions, or had been caused 
since that time ; and that there were no large stones on the bottom, 
although it was a place where cracked stone for macadamizing was 
from time to time unloaded. The évidence preponderatingly shows 
that, whatever stohes there were on the bottom, there was sufficient 
water for the floating of vessels of her draft, but that, if she took 
bottom, the sharp stones were sufScient to produce the injuries to the 
vessel. Henjes testified that the captain told him that the boat drew 
six and a half feet. This the captain dénies, and states that when 
the boat was fùUy loaded with 325 tons she would draw eight and 
a half feet^ with one foot freeboard, but on the présent occasion she 
had three aiid a half feet freeboard; that when he pumped on Friday 
or Saturday she had nine inches of water, but that he did not 
regard this as dangerous, and that he would not regard the water 
dangeroùs uhless it were frorri four to fàve feet. He states that she 
did not hâve pver three inches of water when she arrived at the 
dock, and hè, siccounts for the nine inches of water that he found on 
Friday or Saturday by the alléged fact that water was shipped cross- 
ing the bay, ànd that she showed only three inches on arrivai, be- 
cause the watér had not yet run through the coal. It is difficult to 
escape the conclusion that the boat was taking wâter aftèr she ar- 
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rived and before she took bottom, and that the water gained sufH- 
ciently upon her to cause her to sink through the négligence of the 
captain in pumping her. His évidence and appearance upon the 
stand indicated that at that time, at least, he was not in a proper 
condition to take charge of the boat, and that he was négligent in 
his attention to her. The good condition of the bottom and the 
safety of the berth is illustrated by the former and subséquent use 
of the place by vessels of even greater draft, and it is equally well 
proved that there was no swell or action of the water that should 
hâve given her the violent motion attributed by the captain. The 
first conclusion is that thfi vessel leakéd to some èxtent before she 
took bottom, and that she sank because the captain in charge allowed 
her to take too much water. 

But it is urged that, inasmuch as the cargo was landed, the car- 
rier should be allowed to recover his freight, and that the consignée 
may not offset against it the additional expense of discharge, caused 
by the négligence of the carrier's captain. It is undoubtedly true 
that if, after the sinking of a vessel, the carrier effects the comple- 
tion of his duty and the delivery of the cargo, he may recover his 
freight ; but if by carelessness of the carrier or the master the vessel 
is placed in such condition that the consignée is put to unusual dis- 
advantage, and thereby additional expense in discharging her, the 
burden of such additional expense should not fall upon the con- 
signée. The libelant's position is understood to be that, having noti- 
fied the Insurance Company, and secured a wrecker at its instance, the 
consignée had no right to undertake the discharge of the vessel. 
Nevertheless the consignée acquiesced in Henjes' undertaking, and 
it is believed that the consignée, fînding that the captain had left the 
boat on Sunday, and hearing nothing from him or from the owner by 
midday Monday, had a right to discharge the cargo, and that he was 
not obliged to wait either for his cargo, or the péril of its being 
further damaged, or possibly lost. AU that he did was to discharge 
his cargo. But the libelant claims that the additional expense of dis- 
charging the cargo should fall uponi the insurance company, and 
should not be deducted from the freight. The insurance company is 
not a party to the action. The libelant demands from the respondent 
compensation for transporting coal. The consignée answers that the 
carrier, by his negUgence, brought the cargo under water, and added 
to the expense of the discharge, which was the çonsignee's duty. It 
is just to compel the carrier to pay the consignée such sum as will 
compensate for the additional burden placed upon the latter by the 
former's négligence. There may be some technical maritime rule 
that transcends the good sensé that would ordinarily be applied to 
such a State of façts, but the décisions presented by the libelant do 
not seem to sustain this contention. The commissioner will ascer- 
tain the sym necessarily incurred by the consignée in discharging 
by reason of the libelant's négligence, and the same shall be de- 
ducted from the freight. If it exceeçj the freight due, the libel should 
be dismissed. 
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' :' " ' ' idÔSELBY et al. v, SLOMAN et al. 

, (Dlstrict'Court,E.D, New York. July 10, 1902.) 

1. ÇoLiiisiOBT— Stkameb AND ScHOONBB Cbossing— Inbfficient Lookodt. 

iif eèliislOB ibccnrred at' sea la tbe night between a steamer and a 
séliobber ob orosslag ébtiirses: The Bïght was olear, and the wind light, 
btit It was showB'IÈat! the schooner hàd. steerageway, and that her lights 
: were ibuîîitog, and Inf grimer position, , Whlle the évidence was confllct- 
Ing as ]to. her coijrse, H gaye DO reasonable support to the contention 
of the steamer ttiat she wasoD SBCh a course that her lights could not 
be 'BéeS I In tline to hâve pretented the collision, although the steamer's 
lookout and three other members of her crew testified they were on the 
wateh, aBdjdld not see tbe Ughts untll Immediately before the collision. 
Beld thatfjunder stich évidence, the steamer must be held in fault. 

In Aditjiralty. Suit for collision. 

Wing, Putnam & BufHrighain, for The Albano. 
Cai^er & Blôdgett and William S. Maddox, for The Helen G. 
MoseleyJ 

THOMAS, District Judge. On September lo, 1901, at i o'clock 
a. m., the''fhree-masted schooner Helen G. Moseley, heavily laden 
with itirnbè^, aïiâ bound for New York, collided ofif Tucker's Beach, 
N. J.i with the stearnshif» Albano, bound, partly laden, for Newport 
NewS; Tfiei'èby both vesséîs were injured ; hence the above actions. 
The weatte wias dark and dear, the sea smooth, and the wind S. W. 
by W., orÔ, S; W., as the steamer claims. For some time before the 
côUîsiÔti, thé steamer had bëeh on her proper course of S. W. by S. 
Thé bow <ïf thfc schôOner strUCk the' starboàrd bow of the steamer, so 
that> thê' article 'of collisiow. was -néarly or quite a right angle. The 
steàntèr Wèiit tO port a point 'èr less immediately before the contact, 
and for the pafpbse of avoiidiiig the same. 

WithO«t tfacing the groundiS therefor, the conclusion îs reached 
readily that the steamer's coufsei was S. W. by S. Hence, making an 
allowançxî^'of drie poiht to port fôr the steamer changing at the moment 
of coffisiioflytâîe schooner at tlie time of contact was heading E. S. E. 
If the angle ôf collision ■»àâ-'seyen points instead of eight (and the 
évidence wbuMjustify sùch^infërenée), thé schooner was heading E. 
by S.> mafcingj %he- above jflloiyançe for the steamer's porting. The 
crew Of the'ichoOiier Staite thât 'site was headed N. E. by E., that the 
steamer's Hivhiteiight; aftdlatér her grëen lighit, bore three points on 
the schoonep'svpbft-bow.îkttd that the steamer did not change her 
course. Withisuch heading pf the schooner and bèàring of the steam- 
er (i) the' adcidetit could nôt havé happened; (2) the red light, and 
not the gi*een iight» of : thë Steainfer should havé' appeared. The 
schoorier's'ca-ew 'eïnphasiaié -thé présence of the st^éamer'â green light, 
and lits ibë^ing .as glven.' î If ^ the 'Steamer headed S. W. by S., and 
her green light bore as stated, the schooner could hâve headed E. 
N. E. But firom a given heading of E. N. E. for the schooner, two 
conclusions follow: (i) The schooner should hâve seen both lights 
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of the steamer ; (2) the angle of collision should haVe been no more 
than four points, making allowance for the steamer's porting as above. 
But it already appears that the angle of collision was at least seven 
points, and the évidence does not permit departure to the eastward 
hom such a finding. Therefore, making allowance for the steamer's 
porting one point, and assuming the angle of collision as seven points, 
the schooner's heading must hâve been E. by S. The schooner could 
hâve been headed E. by S., and still hâve been so related to. the 
steamer as to see the latter's green light three points on her port 
bow, and her red light shut out. This conclusion harmonizes with 
the schooner's évidence, except as to her heading. Therefore, the 
facts are: The schooner should hâve been heading about N. E. by 
E. for her proper course, whereby the wind, if S. W. by W., wbuld 
hâve been dead astern, but she was in fact heading as far south as E. 
by S., which brought the wind four points abaft the beam. With 
this heading she could hâve been sailing winged with her mainsail 
to port and her mizzen saii to starboard. Yet this was to her disad- 
vantage by several points. The steamer was sailing S. W. by S., 
and at the time of the collision the schooner was headed E. by S., 
or E. S. E., or E. S. E. one-half S. The green light of the steamer 
bore three points from the schooner's port bow, and was visible, 
but the steamer's red light was shut out. The wind had been very 
light, and it appears from the argument of the learned proctor for 
the steamer that "at over sixteen hours before the collision the Moseley 
was less than fifteen miles distant from the point where it occurred." 
Nevertheless, the évidence of both parties shows that at the time of 
the colHsion the schooner had steerageway. But if the heading of 
the schooner was E. by S., her red Hght should hâve been seen by 
the steamer. The évidence is that the lights were large, of good 
make, well cared for, and properly burning. What excuse had the 
steamer for failing to see the same? The bridge of the steamer was 
170 feet aft the stem. A compétent seaman was at the wheel. On 
his port side was a boatswain, and on the starboard side the second 
offîcer. The captain had been absent from the bridge about five 
minutes before the collision. On the forecastle head, and about 47 
feet aft of the stem, was a lookout. The men on the bridge and the 
lookout testify that they were keeping watch, and that the red light 
of the schooner did not appear until less than a minute before the 
collision, when ail four of the steamer's crew, as just mentioned, saw 
the red light, which to them appeared small and dim, and about one 
ship's length off. The wheel was put hard astarboard ; the boatswain 
and second officer assisting the wheelman thereto. The captain, at- 
tracted to the bridge, gave the signal to stop, and go full speed astern, 
which order was executed by the engineer. Hence, four suitable men 
in the positions stated claim to hâve been looking forward and around 
for lights, yet each testifies that he did not see this light until the 
moment named. But the light existed, it was uncovered, and was 
sufficiently bright to hâve been seen for 10 minutes before the colli- 
sion. What is the explanation? 

The steamer urges that the failure to see the light was "due to the 
schooner having been off her course, so that the steamer was ap- 
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praachipg abA thé iàngè- of hef lights, until a slant oî wjnd or à 
fresihèniiig;:.;toé^brëeze brought-the schooner far enough arouncl to 
the east to' show the steamer her régulation side light." As has al- 
ready been éeen, the schobner was headed E. by S., or, if the angle 
of collision 'iberegarded as a right angle, the schôoner's heading 
wouldqbevEwS. E.; lOrifiit be considered that the steamer did net 
go to pont, rtiore ;fhan iialf a point, the schôoner's heading was E. 
S, E.' one-haM:Si 'Therlé is no reason why the light: should not hâve 
been seekiyrieven; in the lasthcamed position. The second ofïîcer of 
the steamerr States that iiwhenhe first saw the schooner she was 
heading SiiEi by S- iB-Hti he sâw rher. He also testified- that the wind 
was 3. .S. :Wi This 'aileged heading of the schooner :'S. E. by S. 
would ha^evërought "the wind three points forward of the beam, 
with uthfermizien sail wingéd to starboard; in any case a highly im- 
probàblci ! if not impoàsiWej relation ,to the wind on the part of a 
vesselKhaviMg steerageway and bound for New York.: But there is 
not thessU^test reliable évidence in the case that the schooner was 
on a-cbufse of S. E. bySv, or even S. ^E. The évidence» even of the 
mastef of the steamer, is that the schooner had steerageway. Wheth- 
er the wind be regarded as S. S. W., as the steamer elaims, or S. 
W. by W., as the schooner elaims, there would be only gross un- 
reason in Biiich alleged heading of the schooner. The angle of colli- 
sion show^j that suchiwâs not her heading. The évidence of the 
schôoner's: iCrew, àlthotighHot adoptedfully on this subject, places 
her heading; atN. E. by E. i With the , wind S. S. W., she could 
not hâve been; sailing wihged' on the course claimed for her by the 
steamer. iBut' it: :is liecessary to adopt'this theory in order to ex- 
culpate the steamer for her i fqiiltire to see the red light. Therefore, 
the questicHiis' whetheri a supposition that has not sufficient support 
from the '«vîd«nce shôuld be; adbpted, because it would, if true, re- 
lieve persons who should hâve seen a light from a failure therefor. 
It is not the pifovince of the: court to find théories, but facts. There 
is no doubt that the steamer was èmploying a suitable lookout, and 
that herinon on watch, were :usin'g a fair degree of carè, but had 
they exercisœd requisitecare,>tnot reason for their failure to discover 
the existii||piîiéd: light of the ééhooner is, shown. At leàst the évi- 
dence gives no satisfactôry explanation. The case is peculiar. It 
may be thàt the absolute truth is with the steamer, but the question 
hère is, whatdoes the évidence show? It certainly does not show 
the schooner with hèr hfcad ttûrned so, far to the southward as to 
hide her port: light. . .1 ; 

There mustibe a decree in fâvor of the schooner and against the 
steamer. : - 
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In re MOESB. 

(Circuit Court, D. Missouri, in Chambers. Septembcr 17, 1902.) 

1. Criminaij Law— Constedction op Sentence— Beginning of Term of Im- 
pkisonmekt. 

Tlie material part of a judgment sentencing one to Imprisonment is 
that wliicli spécifies the period of incarcération and the place of im- 
prisonment, and in those respects it sliould be definlte and certain; but, 
where it unnecessarily fixes the time when tlie term of imprisonment 
stiall begin, sucli provision is merely directory or provisional, and, in 
case tlie exécution of the sentence Is suspended, as permitted by law, 
by proceedings in error, the term is to be computed from the time when 
the défendant is actually incarcerated. 



On Demurrer to Return to Writ of Habeas Corpus. 

THAYER, Circuit Judge. A writ of habeas corpus was issued by 
me on August 25, 1902, upon a pétition filed by Ben H. Morse, a con- 
vict in the Missouri State Penitentiary, wherein he alleged, in sub- 
stance, that he was wrongfully restrained of his liberty by F. M. Wool- 
dridge, the warden of said penitentiary, because the term of imprison- 
ment which was fixed in the sc^ntence by which he was committed to 
that institution had expired on August 3, 1902. On the day ap- 
pointed for the return of the writ, to wit, September 13, 1902, the 
warden filed a return, and the petitioner has demurred to it, admitting 
ail the facts stated therein, but contesting their légal sufSciency to 
justify his further détention. The facts so admitted are the foUow- 
ing: On May 3, 1900, Morse was tried in the United States district 
court for the Western division of the Western judicial district of 
Missouri upon an indictment charging him with having unlawfully 
devised a scheme and artifice to defraud by means of the use of the 
post-office establishment of the United States. He was convicted 
of the ofïense by the verdict of a jury, and was thereupon, on May 4, 
1900, sentenced to pay a fine of $1 and "be imprisoned for the period 
of eighteen months from this date in the Missouri State Penitentiary." 
On May 4, 1900, Morse was tried before the same court upon an- 
other and distinct charge or indictment for having devised a scheme 
and artifice to defraud by the use of the post-office estabHshment, 
and on that day was convicted by the verdict of a jury, and sen- 
tenced, as in the other case, to pay a fine of $1, together with the 
costs, and "be imprisoned for the period of eighteen months from 
this date in the Missouri State Penitentiary." It was stated, how- 
ever, in the latter sentence, that said imprisonment should "begin at 
the expiration of the sentence in case No. 2,200." Case No. 2,200, 
thus referred to, was the first of the two cases mentioned àbove ; the 
last case to which référence is made being case No. 2,199. Imme- 
diately after his conviction, the district court fixed the amount of his 
bond for an appeal at the sum of $2,000 in each case. Subsequently 
the petitioner gave such a bond in each case, and was released to 

If 1. See Crimlnal Law, vol. 15, Cent Dig. |§ 2521, 3312. 
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awaît the resuit of a writ of error to be prosecuted to the United 
States circuit court of appeals for the Eighth circuit. Such a writ 
was issued on September 13, 1,900, and was pending in the United 
States circuit cotirt of appeals for the Eighth circuit until on or about 
April 24,' 1961, ait which time the petitioner voluntarily dismissed 
the writ of sriror brought for the purpose of obtaining a review of the 
proceedinga below, whereupon a mandate was issued by the United 
States cifciiit court of appeals reciting the fact that the writ had been 
disiriissedj.^nd ordering that thié petitioner "surrender himself to the 
custody lof the,: United States marshal for the Western district of 
Missouri withio^five days after the fîling of Said mandate, in exécution 
of the sentence heretofore imposed by the trial court." On the filing 
of this mandate in the district court for the Western division of the 
Western district of Missouri, the clerk thereof was ordered to make 
out and deliver to the marshal commitments in both cases, being 
cases Nos. 2,206' and 2,199, aforesaid. In pursuance of such com- 
mitments the body of the petitioner was delivered to the warden of 
the penjtentiary on April 29, 1901, sinçe which time he has been 
undergoing iniprisonment in exécution of the aforesaid sentences. 

The petitioner bases his cîaim for a discharge upon the ground 
that, becausev; the judgment rendered by the district court in each 
of the cases, i2,j2QO and 2,199, specifîcally declared that he should "be 
imprisoned for the period of eighteen months from this date," his 
term of impyisonment must perforée be computed from May 4, 1900, 
when the jjidgments were rendered, without référence to the fact 
that he was îmmediately released on bond during the pendency of 
a writ of error, ànd was not in fact committed to prison in exécution 
of the sentences until April 29, 1901. It is said that, in order to 
make the imprisonment begin on a date subséquent to May 4, 1900, 
to wit, April 29, 1 901, as the government insists that it shall begin, it 
i^as necessary t<3, fiave brought the petitioner into court on the filing 
of :th^ mandate qf the court of appeals arjd to hâve resent enced him. 
It will be cpBceded that, if this theory is correct, and that the term 
bf imprisonment must be computed from May 4, 1900, then the peti- 
tionèr's term of imprisonment, by reason of the allowance of nine 
niqnths' time fpr-good behavior, has expired, and he is entitled to his 
discharge. I am jjersuaded, however, that the proposition urged in 
behalf of the petitioner is untenable, and that the term of his im- 
prisonment must be computed from the time it actually began ; that 
is to say, frpm April 29, 1901. When a sentence of imprisonment 
is. imposed, in j^;Criminal ^case, it is unnecessary, if not improper, to 
State in the .sentence when the term of imprisonment shall begin, 
because wh,a,1^eiypr (directions may be given on this point by the trial 
court cannot,, GO^trol the right which is usually accorded to a prisoner 
by statute to, suspend the exécution of the sentence by a bond during 
the pendency-of an appeal or writ of error. When a clause fixing 
the time whai imprisonment shall begin is inserted in a sentence, — 
as it sometimes is, — :it must be understood to be in its nature di- 
rectory, or as fixing a time when it shall begin, provided the prisoner 
treats the judgment as final, and does not avail himself of his statu- 
tory right to suspend the éxecution of the sentence by giving bond 
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while he is seeking a reversai of the judgment in an appellate court. 
If he does avail himself of this right, and is enlarged indefinitely on 
bond while seeking a reversai of the judgment, he cannot consistently 
daim, if he fails to secure an acquittai or a new trial, that he should 
be regarded as in prison vi^hile he was actually at liberty, simply 
because the judgment specified the date when he should be incarcer- 
ated. The material part of a judgment sentencing one to imprison- 
ment is that which spécifies the period of incarcération and place 
of imprisonment. In thèse respects the judgment or sentence should 
be definite and certain. The time, however, when imprisonment shall 
begin, is a matter which is governed by circumstances or other pro- 
ceedings in the case, and usually is beyond the control oî the court 
by which the sentence is imposed. When, therefore, the judgment 
in a criminal case fixes the date when imprisonment shall begin, 
it should be construed to mean that the period of imprisonment is to 
be computed from the date named, unless the exécution of the sen- 
tence is stayed for the time being in some of the ways provided by 
law, in which latter event it ought to be computed from the time 
when the prisoner is actually incarcerated. When a judgment or de- 
cree in a civil case requires an act to be done within a given time 
after the rendition of the judgment or decree, and the doing of the 
act is stayed in a manner provided by law by an appeal or writ of 
error, it is usually held that the act must be done within the time 
limited, after the stay is removed, and the judgment becomes final. 
No reason is perceived why a similar rule should not be observed in 
criminal cases so as to make the term of imprisonment begin when 
the prisoner is actually incarcerated in those cases, like the one at bar, 
where the sentence fixes the period of imprisonment definitely, and 
also contains the unnecessary direction that it shall begin at a given 
date, but it does' not in fact begin on the date specified because 
exécution of the sentence is superseded by a writ of error and bond 
as the law permits. 

In conformity with thèse views, I hâve reached the conclusion that 
on the fîling of the mandate of the court of appeals in the district 
court it was wbolly unnecessary to hâve resentenced the prisoner, 
fixing a new date for the term of imprisonment to begin. The writ 
of error which was sued out did not afifect the judgment below, but 
merely suspended the exécution of the sentence until the case was 
heard and decided on appeal. It was never so heard, because prior 
to the hearing the accused dismissed the writ of error, whereupon 
the appellate court ordered that he surrender himself to the marshal 
"in exécution of the sentence heretofore imposed," which was a sen- 
tence aggregating three years, no part of which had at that time been 
executed. This was a direction, in efïect, that he be thereafter im- 
prisoned for the term of i8 months from the date of his actual in- 
carcération, which vk'as the sentence imposed in case No. 2,200, and 
that he also be imprisoned for the term of 18 months, which was 
the sentence imposed in case No. 2,199; the latter term of imprison- 
ment to begin at "the expiration of the sentence in case No. 2,200." 

In acGordance with this view, it is now ordered that the writ of 
habeas corpus heretofore issued be discharged, at the cost of the 
petitioner, and that he remain in the custody of the warden. 
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WAET et al. V. WART. 

(Çlrculfdçni;^, K D.Iowa, W.: D., September 23; 1902.) 

1. JoRisDioTioir Dfl liEteDiiiBAi. Courts— Aqtionto CoNTKST Validitt OF WiLL— 
Pboobbding ApTHORiZED BY State 8t4Tutb. 

The statlites of lowa having provided that an original proceeding may 
be brougiit to cOntést tbè validity of a will after the formai probate 
thereof (Code, § 3296), In whlGh either party mày demand a juiy trial, 
such a proeeeding is one of ■whiçh a fédéral court may take jurisdiction 
where the requisite amount is involved and dlversity of citizeuship exists 
between the adyersàry parties. 

On Demurrer tô Amended Pétition. 

T. E). Higgs, P. F. Faville, and A. Van Wagenen, for plaintiffs. 
Miichfist & Scott, for défendant. 

SHIRAS, District Judge. Thê plaintiffs aver in the pétition, as 
amended, that they are the children and heirs at law of William 
Wart, deceased, wlio at the time of his death was the owner of cer- 
tain reâlty situated in Buena Vista coiinty, lowa, and that, as his 
heirs, the plaintiffs are severally entitled to the one-sixth part of the 
realty described; it being further averred that the défendant. Grâce 
Wart, is the widow of William Wart^-and that she is iri the possession 
of the entire realty, which she daims title to ûndër an instrument 
purporting to be the last will of her deceased husband, which was 
admitted to probate in the district court of Buena Vistâ county; it 
being, however, furthef averred that at' the time of the exécution of 
the will the testator, by;reaâon of sickness and old âge, Was mentally 
incapâcitated frOm execUting a valid will. In the pétition, as a.mend- 
ed, it is averred that the plaintiffs are citizens of the state of New 
York, and the défendant is a citizen of the state of lowa, and that the 
total value of the property is the sum of $35,000 ; thus showing that 
the value of the interest claimed by èâch of the plaintiffs* being one- 
sixth of the whole, exceeds the sum of $2,000. The demurrer is in- 
tendedto présent the question of the jurisdiction of this court, it be- 
ing dâimed that the fédéral courts 'hâve rio jurisdiction to admit tb 
probate or t!ô cancel the 'probate of a will, and that ûnder the provi- 
sions of'the Gode of lo^à thé juriSdietion td test the vaHdity of a 
will is solely conferredtipon the district Courts of thë' state. The 
pétition filed in this casé does not seek tô secure thé proving of a 
will. ïn one View it is à Siiît at law to hâve determined and adjudged 
what share or interest the plaintiffs hâve, if any, in the realty belong- 
ing to their father, at the date of hîs death. By reasoh of the aver- 
ments in thé pétition tO the ëffect that thé défendant. daims title to 
the whoie! of the feàlty under aii ihsti'umént admitted- to, probate asi 
the last ' will ôf William Wart, it being averred, however, that this 
instrument iB invalid on acGoûnt of the nlental incapadity of William 
Wart at .the time of its exécution, the légal question is presented 
whether, under thé provisions of the statutes of lowa, à suit may be 
brought to test the validity of a will aftér it has been probated in a 

tl. Proïjpte jurjisdiction of fédéral courtSi see note to Quarries Co. v. 
T^omllpson,,?6 C.:c. A. 276. v| , , : 
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district court of the state. By section 3296 of the Code of lowa it 
is proyided that "wills, foreign or domestic, shall not be carried into 
effect uiitil admitted to probate as hereinbefore provided, and such 
probate shall be conclusive as to the due exécution thereof, until set 
aside by an original or appellate proceeding." By section 3283 it 
is enacted that: "After the will is produced, the clerk shall open 
and read the same, and a day shall be fixed by the court or clerk for 
proving it, which shall be during a term of court, and may be post- 
poned frotn time to time in the discrétion of the court. When the 
probate of a' will is contested, either party to the contest shall be 
entitled to a jury triai thereon." Section 3296 clearly makes provi- 
sion for a contest over the validity of a will after the formai probate 
thereof. When a will is ofifered for probate, a contest over its va- 
lidity may be 'initiated, and either party may demand a jury trial of 
the issues presented. If such a contest is brought, the parties thereto 
are bound by the resuit thereof, and, if the will is admitted to pro- 
bate, the contestants cahnot subsequently maintairi an original pro- 
ceeding again questioning the validity of the will. Stnith v. James, 74 
lowa, 462, 38 N. W. 160. If, however, when the will is ofïered for 
probate, no contest is made over its validity, and the instrument is 
admitted to probate, it is still open to the parties in interest to attack 
the validity of the will by an original proceeding. 

This right being reserved to the parties in interest by the express 
provisions of section 3296 of the Code of lowa, the real question 
presented by the demurrer is whether such original proceeding can 
be instituted in a fédéral court if the adversary parties are citizens 
of différent states, and the amount involved exceeds $2,000. This 
gênerai question is discussed at length by the suprême court in 
Ellis v. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 L,. Ed. 1006, it 
being therein said that : 

"The original probité, of course, is mère matter of state régulation, and 
dépends entirely upon the local law, for it is that law which çonf ers the power 
of maklng wills, and prescrites the conditions upon which alone they may 
take effect; and as, by the law în almost ail the , states, no instrument can 
be effective as a will until proved, no rights in relation to it, capable of 
being contested 'between parties, can arise until preliminary probate has been 
first made. .Turisdiction as to wills, and their probate as such, Is neither in- 
cluded in nor excepted out of the grant of judicial power to the courts of the 
TJnite^^tates. So far as it Is ex parte and merely administrative, it Is not 
conferred, and It cannot be exercised by them at ail until in a case at law 
or in equity its exercise becomes necessary to settle a controversy of which 
a court of the United States may take eognizance by reason of the citizenship 
of the parties. It has often been decided by this court that the terms 'law' 
and equity,' as used in the constitution, although intended to marie and fix 
the distinction between two Systems of jurisprudence as known and practiced 
at the time of its adoption, do not restrict the jurisdiction conferred by it to 
the very rights and remédies then recognized and employed, but embrace as 
well not on..\ rights newly created by statutes of the states, as in cases of 
actions for the loss occasioned to survie ors by the death ol^ a person caused 
by the wrongful act, neglect, or default of another (Railway Cb. v. Whitton, 
13 Wali. 270, 287, 20 L. Ed. 571; Dennick v. Railroad Co., 103 U. S. 11, 26 
L. Ed. 439), but new forms of remédies to be administered in the courts of 
the United States, according to the nature of the case, so as to save the 
suitcrs the right of trial by jury in cases in which they are entitled to it, ac- 
cordin^er to the course and analogy of the common law." 
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In Richards on Vj Grpen,^ Ç. Ç. A. 565, 61 Fed. 423, this question 
is,discussed at l^^g|tl;i,i !thl5jjÇc;|icimsion reached being that under the 
laws of OregOTj.ja prôcéedingto contest the validity of a wiU could 
be instituted after ibe; probat^ithereof, and that, if the adversary par- 
ties, w^re citizens'.oî diffeirenf sixtes, .and the amount involved was 
suffiçient to mept the requireipeint^; oï the -judiciary act, a court of 
the United States could take .'jiuri^diçtion over such a controversy. 
An, application was made to the suprême ppurt for the purpose of 
bringing this ça^e, by nieajtis of a writ of certiprari, before that court, 
but the application was denied., Richardson v. Green,, 1,59 U. S. 264, 
15 Sup. Gt. 1042,40 L. Ed. 142. The déniai of the writ, when the 
question involved was that.of Juriçdictibn, must be taken to be, in 
efifeçt, an approval of the ruling, of the court of appeals. < 

As the statutes of lowa prpvide that after formai probate of a 
will the validity thereof niay; be . contested in an original proceeding 
brought for that purppse, «ither party to such contest being entitled 
to demaiid a jury trial, it follqwç, under the doctrine recognized in 
the cases ju^t cited, ;that a proceeding thus brought to contest the 
validity of a will présents a .controversy between adversary parties 
of \vhich a court of the United States may take jurisdictiôn, prôvided 
the requisite amount is involved, , and diversity of citizenship exists 
between the litigant parties. 

The demurrer is therefore overruled. 



BRETT et al, V. MEISTERLING. 
(Circuit Court, N. D. tbwa, W. D. September 3, 1902.) 

1. Land Grants— Location— CqNciiUsivBNEss. 

The ictlon of the landdepartment in deflnlng the limlts of a grant 
to a railroad company, pursuant to its duty, on the Une of the road being 
located, and the map showing the location being furnished to it, is final, 
as bètweèn persons claimlng Iftafl within suth limlts,— one under the 
homestead law, the Other as purchàlser from the road. 

2. PURCHASÉRS IN GOOD FaITBT. ' ' 

The land department cannot be held, as matter of law, to hâve erred 
In holding one an innocent purchiser from a railroad pompany of land 
Tt'ithin its grant, so as to be eiitltled to the protection of Act Cong. 
March 3, 1887 (24 Stat. 556), though It failed to entitle itself to thé land 
by completing. the road; no One havihg been In possession wheii he 
contràcted for' tiie land and récelved hls deed from the company, 

9, EqUITT— AMBNDMB!KT0iB',3lLI^. .,:.,, > . ' , ' 

Bill to quiet ,tltle to land, presfentlng merely the question" Whether there 
■W^s'error of law In the action 6Î the land dép^rfment Iri issuing patent 
to défendant, tO^ay npt be amended to présent the questions of limitations 
and estoppel; bo'lnplainant beiag in possession, ai^d such matters being 
ayàilâble as défenses, in aiiy action défendant may bring for possession, 
where they can be better i^eard and disposed of. 

In Equity. 

Cory & Everett, for complainants. 

W. î*. Jewett âïid M. H. Allep, for défendant, 

SHIRAS» District Judge. This suit is brought to settle the con- 
flitting claims of the parties to the N. E. ^ of section 15 in ^pwni.liip 
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98 N. of range 38 W. of the fifth P. M., situated in Dickinson county, 
lowa; the plaintiffs basing their right upon a homestead claim and 
the occupancy of the land, and the défendant upon a purchase from 
the Sioux City & St. Paul Railroad Company, and a deed of convey- 
ance executed in pursuance of the contract of purchase. The case 
is one arising out of the readjustment of the land grant contained in 
the act of congress of 1864 in aid of the construction of a line of rail- 
way from Sioux City, lowa, to the Minnesota state line, which line 
was partly constructed by the Sioux City & St. Paul Railroad Com- 
pany ; but, through the failure of the company to build the line south- 
erly of Le Mars, lowa, it failed to entitle itself to ail the land falling 
within the terms of the grant, as is shown by the décision of the su- 
prême court in the case of Sioux City & St. P. R. Co. v. U. S., 159 
U. S. 349, 16 Sup. Ct. 17, 40 L. Ed. 177, and, the particular land 
above described not being earned by the company, the title thereto 
never passed to the railroad company, but the right thereto has be- 
come the subject of dispute between the plaintiffs, claiming under the 
homestead laws of the United States, and the défendant, claiming 
the protection afiforded by the act of congress of 1887 to purchasers 
in good faith from the railway company. For a full statement of 
the facts and of the légal questions growing out of the named land 
grant, référence may be made to the already cited case in 159 U. S. 
349, 16 Sup. Ct. 17, 40 L. Ed. 177, to Manley v. Tow (C. C.) iio 
Fed. 241, and to Benner v. Lane (C. C.) 116 Fed. 407, in which 
the opinion of the court has just been fîled. 

It is claimed on behalf of the plaintifïs that the land in dispute does 
not fall within the limits of the grant as defîned in the act of 1864, 
and therefore the readjustment act of March 3, 1887, is not applicable. 
When the line of the proposed railway was located by the railway 
company, and the map showing the location was furnished to the 
land department, it became the duty of the department to defîne the 
limits of the grant, which was done; and the land in dispute falls 
within the limits thus defîned by the department. In a controversy 
of this nature this action of the department is final upon the question 
of the location of the limiting lines of the grant, and cannot be in- 
vestigated by the court. The rights of the parties are therefore to 
be determined upon the theory that the land in dispute falls within 
the limits of the grant of 1864, but, owing to the fact that the railway 
company has not entitled itself to the land by a performance of the 
terms of the grant, the same has reverted to the United States. 

On behalf of the complainants it is contended that the terms of the 
grant hâve not been met by the railway company, for several reasons, 
in addition to the fact that the entire line of road provided for in 
the grant was not built. It is not necessary to consider thèse claims, 
because the adjustment act of March 3, 1887, is not limited to cases 
of failure to complète the entire line, for it is declared in section 2 
"that if it shall appear, upon completion of such adjustments respect- 
fully, [sic] or sooner, that lands hâve been, from any cause, here- 
tofore erroneously certified or patented, by the United States, it shall 
be the duty of the attorney gênerai to commence and prosecute in the 
proper courts the necessary proceedings," etc. 24 Stat. 556. The 
117 F.— 49 
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necessaryi<pi'0cee(tSngs have beeq thus taken against the Sioux City 
& St. Eâui Raili;oadi Company under the provisions, qî the act of 
1887, and ithas been finalîy detèrmined, in effect, that the railway 
Company nevef becapiçentitled to the land in dispute, and that, 
owing itcj' the.-feilure of the company to earn the land by the com- 
pletion ;0{"its iHne south of Le Mars, the same has reverted to the 
United States:. lUpon this décision being announced, tjie land depart- 
meiitprûceeded to dispose of the land, giving ail parties claiming an 
interest therei» the opportunity to présent their daims. At this hear- 
ing the défendanti Meisterling, based his claim upon a purchase from 
the railway; Gompajiy, a^d the complainants upon their rights under 
the hOmestead laws pf the United States. The facts found by the 
rciceiver âhd register of the local land; office were, in substance, that 
John Meisterling in June, 1887, enter ed into a contract looking to 
the purchase of the land at the rate of $10.50 per acre, which was 
completed on the isth day of August,, 1887, by the payment of one- 
half of the purchase price, receiving- from the railway company a 
warranty deed of the premises, and giving a mortgage to the railway 
company to secure the payment of the unpaid half of the purchase 
price; the deed to Meisterling being filed for record in the proper 
office ! in Dickinson county; on the ipth of August, 1887. With re- 
spect tp the claim of complaisants, it was found that in July, 1890, 
Jessie C. Brett (then Jesaie C. Cummings) bought of pne Frederick- 
son his cl9.im and improvements, consisting of the breaking of 100 
acres, and a small house and barn, paying bim $240 therefor, with 
the intent to make a homestead entry thereof; that she continued 
from that time forward to occupy and improve the land for home- 
stead purposes ; that in 1895 she married John F. Brett, who since 
that time has occupied the premises with his wife. As a conclu- 
sion of law, the land department held that Meisterling was an inno- 
cent ptirçhaser from the railway cornpany, and that under the pro- 
visions of the act of 1887 he was entitled to a confirmatory patent, 
which was duly issued to him. Thereupon the présent suit in equity 
was brought by th^ cpmplainants, asking a decree to the eflfect that 
the department erred in its construction of the act of 1887, and that 
under the facts of the case the homestead claim of Jessie C. Brett 
should be given the préférence over the daim of the purchaser from 
the railway company. 

Viewing the case solely with respect to the questions passed upon 
by the land department, no good reason is perceived for holding that 
error of law was committed by the department in the ruling that 
Meisterling, within the terme of the act of 1887, must be deemed 
to be an innocent purchaser, and therefore entitled to a patent to 
the land. When he contracted with the railway company, and re- 
ceived his deed for the land, no one was in possession thereof; and 
therefore no facts exist which would justify the court in holding, as 
a question of law, that there was error in the action of the depart- 
ment in issuing a patent to the défendant. The ultimate issue be- 
tween the contestants is, of course, the matter of the possession of 
the land. The facts of the controversy présent the question of the 
efïect of the state statute of limitations and of estoppel by lâches, 
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it being shown in the évidence that Jessie C. Brett has been in pos- 
session of the land for more than lo years last past. 

Since the taking of the évidence upon the issue joined on the biU 
as originally filed, the complainants hâve submitted a motion for 
leave to amend the bill in order to présent the questions arising under 
the statute of Hmitations and the alleged lâches of the défendant. 
After considération of the motion, I bave concluded to refuse the 
same. The complainants are in possession of the land, and, if the 
défendant begins proceedings for dispossessing them the plea of the 
statute and of estoppel can be presented by the présent complaint- 
ants as a défense thereto, and the issues thus presented can thus be 
better heard and disposed of than in the présent suit. 

Treating the bill now before the court as being intended to présent 
solely the question whether there was error of law in the action of 
the land department in issuing a patent to the défendant, Meisterling, 
the conclusion reached is that the department did not err, as a mat- 
ter of law, in so issuing the patent, and thereby vesting in the de- 
fendant, Meisterling, the légal title to such land; and, so holding, 
the bill mu'st be dismissed at cost of complainants, without préjudice 
to the right of the complainants, or eithcr of them, to rely upon the 
statute of limitations and estqppel by lâches as a défense to any pro- 
ceedings brought to obtain possession from them of the land in ques- 
tion. 



BISHOP V. BOSTON & M. R. B. 

(Circuit Court, D. Massachusetts. October 17, 1902.) 

No. 141T. 

t FEDERAL CotJBTS—JURISDICTION— Action BT ADMINISTBATOB— DrVERHHI ClT- 

IZENPHIP. 

For the purpose of detennining the jurlsdlctlon of a fédéral court on 
the ground of diverse cltizenshlp, In an action by an administra tor for 
the wrongful killlng of hls intestate, the cltizenshlp of the admlnlstrator, 
and not of the benefldarles of the action, controIs, and a complaint fall- 
ing to allège the cltizenshlp of the admlnlstrator Is iusufflclent 

Daniel B. Beard, for plaintifï. 
Henry F. Hurlburt, for défendant. 

LOWELIv, District Judge. By agreement of parties in tWs case, 
only the second count of the déclaration need be considered. It 
sets out that the plaintifï is admlnlstrator of one De Gruchy, late of 
Nova Scotia ; that the intestate left, as his next of kin, parents, both 
citizens of Nova Scotia ; and that he was killed by the défendant, a 
Massachusetts corporation. The action is brought under Pub. St. 
c. 112, §§ 212, 213. The défendant has moved to dismiss on the 
ground that it does not appe^ that the plaintifï and défendant are not 
citizens of the same state, to wit, Massachusetts. 

f 1. Cltizenshlp of executors and admlnistrators as afCectlng jurisdlctloB 
of fédéral courts, see note to Shlpp v. Williams, 10 C. Cl A. 252. 
See Courts, vol. 13, Cent Dlg. U 8S8, 878. 
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Spéakîïig generally, the administràtor îs the real party to a suit 
brought in his narae, so that his citizenship détermines the jurisdic- 
tion of the circuit court, rather thàn the citizenship of his intestate, 
or thaï of thè intéstate's next of kin. Chappedelaine v. Dechenaux, 
4 Cranjih, 306, 2 L. Ed. 629 ; Dodgè v. Perkins, 4 Mason, 433, Fed. 
Cas. No. 3,954; Insurance Co. v. Rhoads, 119 U. S. 237, 9 Sup. Ct. 
797> 33 lî. Ed. 221. Thè plaintiflf contends that this rule does not 
apply to à case where, as hère, the administràtor sues, not for the 
beneiit of the estate, but for the use bf the next of kin. In Browne v. 
Strode, 5 Granch, 303, 3 L. Ed. 108, Suit was brought in the name of 
the judge, by a British creditor of the testator, upon a bond given by 
the executor. Both the judge and the défendant were citizens of 
Virginia; btit thé suprême court held that the circuit court had juris- 
dictièn, upôn the ground that tHefè was diversity of citizenship be- 
tween thè real parties t<ï the 'suit, the British creditor and the de- 
fendant. Bi-owne v. Str^dè was cited with approval by the suprême 
court in' Stewart v. Railroad Co., 168 U. S. 445, 449, 18 Sup. Ct. 106, 
42 L,. Ed. 537,— an action by the administràtor similar in many re- 
spects ta the case at bar; àhd the court there said, "For the purposes 
of jurisdiciidn in the fédéral courts, regard is had to the real, rather 
thàn to''th'è nominal, party." Whilethe Stewart Case did not décide 
the poinf hère ràised, the suprême coijrt in that opinion recognized an 
analogy between suits brought in the name of the administràtor for 
the benefit of the next of kin, suits brought in the name of a state 
for the same purpose, aijd suits brought in the name of a state or of a 
judge of probate for the béneiit of parties interested in the estate. 
The languâge seéms to imply that, iii thè case at bar, jurisdiction dé- 
pends upon the citizenship of the person for whose benefit the suit 
is brought» and iiot upqn that of the jEidministrator. On the other 
hand, if ttie citizenship of the person for whose benefit the suit is 
brought détermines the jurisdiction of this court, that person must 
be named, arid' hjs citizenship stated^ The administràtor cannot sue, 
at his çhQÎçë, ijpon his own citizenship, or upon thât of the beneficiary. 
If the citizenship of one gives jurisdiction, that of the other is ir- 
relevant. Suits like the case at bar are not uncommon in this court. 
Several now pending must be dismissed atonce if this plaintiiï pre- 
vails, for they do not allège the citizenship of the beneficiary or béne- 
ficiaries. rïndeed, it is sometimes inconvénient that the names of the 
next of kin should be stated and proved as part of the plaintifif's 
case in an action of this sort. With considérable doubt, I hâve 
determined to, foUow tlie practice of this court, which seems to be 
approved in Railroad Çp; v. Hurd, 47 C. C. A. 615, lo8 Fed. n6, 118, 
56 E. R. A.; 193, rather than the çômewhat vague language of the 
suprême court in Stewa.rt v. Railroad Co. 

The nJiOtipn to dismiss foi: want of an, allégation of the administra- 
tor's citizenship is granted. 
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THORNTON v. SECURITY IXS. CO. 

(Circuit Court, M. I>. Pennsylvania. September 11, 1902.) 

No. 1. 

1. FiBB Insurancb— Condition of Poltct— Carb of Goods afteb Fike. 

A provision of a flre Insurance policy tbat "if flre occurs the insured 
shall * * • protect the property from further damage, and forth- 
with separate the damaged from the undamagêd Personal property, and 
put it In the best possible order," Is an absolute requlrement, whioU 
must be observed, unless walved or escused, as a condition précèdent to 
any recovery on the policy. 

At Law. Action on fire insurance policy. On rule for new trial. 

E. N. Willard and John McGahren, for plaintifï. 
Jno. T. Lenahan and M. J. Martin, for défendant. 

ARCHBALD, District Judge. It was provided by the policy in 
suit that "if fire occurs the insured shall * * * protect the prop- 
erty from further damage, and forthwith separate the damaged from 
the undamagêd personal property, and put it in the best possible or- 
der." There was évidence from which the jury might hâve found 
that this was not observed by the plaintifï in the présent instance, 
and the court was therefore requested to charge in the defendant's 
third point that, if he failed in this duty, he was not entitled to re- 
cover. The court affirmed the duty, but denied the resuit claimed, 
charging simply that, while the plaintifï could not recover for any 
loss which was occasioned by his neglect to care for the property, 
he might hâve a verdict, notwithstanding it, for whatever there was 
over and above it. The question is whether this instruction was 
correct. The authority relied upon to sustain it is Wolters v. Assur- 
ance Co., 95 Wis. 265, 70 N. W. 62, but the décision in that case 
has référence to an entirely différent provision of the policy. The 
stipulation there was that the company should not be liable for loss 
caused directly or indirectly by the neglect of the insured to use ail 
reasonable means to save and préserve the property at the time of 
the fire. This, it is submitted, was an unnecessary provision, and 
must be regarded as introduced out of extra précaution. Every policy 
holder is bound to do ail that he reasonably can, in case of a fire, 
to préserve and protect the property insured, and cannot, therefore, 
hold the company liable for loss which is traceable to a disregard 
of that duty. But it was rightly held, construing this provision, 
that, as there was nothing which made the neglect of the insured an 
avoidance of the policy, the stipulation was sufficiently enforced by di- 
recting the jury to disallow for the loss of anything that was occa- 
sioned by it. But the case cited does not touch the one in hand. 
The law which is really applicable is to be found in Oshkosh Match 
Works V. Manchester Fire Assur. Co., 92 Wis. 510, 66 N. W. 525. 
It was made the duty of the owner there, as hère, if a fire occurred, 
to "forthwith separate the damaged and undamagêd personal prop- 
erty, put it in the best possible order, [and] make a complète inven- 

U 1. See Insurance, vol. 28, Cent. Dlg. §§ 1291, 1292. 
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tory of the same"; and, having failed to do so, it was held that this 
was a breach of the conditions of the policy, and worked a forfeiture. 
"The conditioriis referred to are substantial and important," says Pin- 
ney, J., "and are designed, among other things, to enable the Com- 
pany to fairly investigate and ascèrtain the loss, and to detect dis- 
honesty and fraudulent practices. They were conditions for the pro- 
tection ipf thé Company, to be performed after the loss, and until per- 
formed, or performance had been duly waived, no recovery could be 
had on the policy. We must regard thèse provisions as having been 
deliberately agreed to, and with the understanding that they were 
material, and would be performed accordingly; and it is the duty 
of the court to give full eflfect to them as written." There can be 
no question as to the soundness of thçse views. The stipulation in 
question is absqlute, and must be observed as a condition précèdent 
to a recovery. It is not introducèd into the policy so much for the 
purpose of keeping down the loss as to enable the company to as- 
certain with some degree of accuracy just what the loss is. And it 
must be as strictly observed as any of the other provisions with which 
it is directly associated in the context, such as the immédiate notice 
of the fire, the furnishing of satisfactory proofs of loss within a speci- 
fied time, or the submission to an examination under oath, and the 
'production of books and papers, if required. AU thèse are unques- 
tionably to be complied with, unless excused, and they are not to 
be distinguished in charact^r from the one under discussion. It is 
110 answerto, say tliatthe plaintifï complied with thèse requirements 
so far as hewaç able; being prevented, as he claims, from anything 
fùrther, by the interférence of the conipany's adjuster and local agent. 
That was ai question for the jury, and should not hâve been with- 
drawn from, them, as it was, by the instructions given. They should 
hâve been expressly told, in the language of the point, that if the 
plaintifï failed in his duty, in not separating the damaged and undam- 
aged goods, iliC; was not entitled to r-ecover. 
: The rule i^made absolute, and a new trial is awarded. 



In le HAMILTON FURNITTJRE & CARPBT CO. 

PENINSTJLAB STOVB CO. V. MITOHELIi. 
; (District Court, 0. Indlana. October 6, 1902.) 
No. 1,168. 

. BANKEtjPTCT^FRAUDtrtBNT PuRÇHASBS— ReSCISSIOIT BT SeLLEE— EVIDENCE. 

Where à bahkrupï, prior to hls fallure, represented to a commercial 
agency that it vS'as w^otth $32,S7S over ail UabiUtleB, when in tact its 
property was not greater than 50 ta 60 per cents o£ its llabillties, and, 
on the pnrchas|S of goods, falsely informed the seller's traveling sales- 
maii that it Was petfectly golvent and had $25,Q0Q paid-up capital, the 
seller wàs entitled to dlsafflrm the sale, and recbVer the goods from the 
■buyer's trustée in bankruptcy,'with*>ut proof that the buyer at the time of 
purchasing the goods actually iritended not to pay for them. 

1[1. See Bankruptey, vol. 6^.€ent. Dig, f 219. 
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In Bankruptcy. 

W. R. Coffroth, for petitîoner, 

Stuart, Hamraond & Sims, for trustée. 

BAKER, District Judge. The petitioner, the Penînsular Stove 
Company, filed its pétition in the nature of a bill in equity against 
William C. Mitchell, trustée of the estate of the Hamilton Furniture 
& Carpet Company, which had been adjudged a bankrupt on March 
lo, 1902, for the rescission of a contract of sale of a lot of stoves 
made by it to the bankrupt on December 27, 1901, and for the 
return of the stoves, or their value, on the ground that the con- 
tract of sale had been induced by the false and fraudulent représenta- 
tions of the bankrupt. The sale was made through a traveling 
salesman of the petitioner, who made inquiry of the bankrupt as to its 
solvency, and he was informed by the purchasing officer of the bank- 
rupt that the company was perfectly solvent, and had $25,000 of 
paid-up capital behind it. The traveling salesman took the order for 
the goods, and reported it, with the représentations of the bankrupt, 
to the petitioner. The petitioner then obtained a report from the 
Dun Mercantile Agency, of which it was a patron, of the financial 
standing of the bankrupt. The mercantile agency furnished to the 
petitioner a copy of a statement in writing made to the agency on 
February i, 1901, by the bankrupt, which sets out the assets and 
liabilities of the bankrupt, showing that it was worth $32,875 over 
and above ail liabilities. The petitioner was induced by thèse state- 
ments, which it believed and relied upon as true, to sell and ship to 
the bankrupt between the 6th and 3ist days of January, 1902, stoves 
to the amount and value of $550.27. The représentations of the 
bankrupt were false, and were known to hâve been so at the time 
they were made, and the petitioner, relying upon them as true, sold 
and delivered the stoves to the bankrupt. The bankrupt was grossly 
insolvent on February i, 1901, and continued to be insolvent from 
that time until it was adjudged to be a bankrupt. From February 
I, 1901, until it was adjudged a bankrupt, it was not possessed of 
property and assets to a greater amount than 50 or 60 per cent, of 
its liabilities. On thèse facts the référée decreed that the contract 
of sale should be rescinded, and the trustée was ordered to pay to 
the petitioner the value of the the goods, which had been sold under an 
order of the court. The trustée has taken an appeal, and asks the 
court to review and reverse the fînding and order of the référée. The 
right to such review and reversai is bottomed on a single proposition, 
thus stated : 

"To entltle the petitioner to resclnd the contract set torth In the interven- 
îng pétition, it was Incumbent upon it to show that the purchase was made 
by the bantrupt while insolvent, with the preconceived design then présent 
In its mind not to pay for the stoves." 

It is well settled that where a party, by fraudulently concealing his 
insolvency and his intent not to pay for goods, induces the owner 
to sell them to him on crédit, the seller, if no innocent third party has 
acquired an interest in them, is entitled to disafRrm the contract and 
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recover the goods. Donaldson v. Farwell, 93 U. S. 631, 23 Ij. Ed. 
993. This is but a modem application of that ancieilt doctrine that 
where a party by false représentations as to his solvency, knowingly 
made, induces the owner of goods, whoj in ignorance of their falsity 
relies upon such représentations, to sell them, he is entitled to dis- 
affifïîl the Ctfriffàût and recover the goods. Fraud renders al! con- 
trâëts'Voîdable ab initio, both at law and in equity. No man is bound 
by a barga'in into which he has been deceived by fraud, because 
asséht is hectëssary te a valid contràct, and there is no real assent 
where fraud ând déception hâve been used as instruments to control 
the will' and induce the assent. In the présent case the fraud con- 
sisted în-reptesentations made by the bankrupt that it was solvent, 
and'was Worth more than $30,000 abôve ail liabilities, which rep- 
résentations, 'when made, were known to be false, and were made 
to influence' the conduct of the petitioner. The petitioner believed 
them to be' trûe, and, relyîng on their truth, was induced to sell its 
goods to the bankrupt, which was then grossly insolvent, as it 
knevv, ndt having the ability to pay more than 50 or 60 cents on the 
dollar bf its indebtedness. A party induced to sell goods by so 
grOss à fraud is entitled to disaffirm the sale and recover the goods 
or thëir value, unless, with knowledge of the fraud, he has affirmed 
the sale, or unless he has been guilty of lâches in asserting his right 
to disaffifm, or unless the rights of innocent third parties havè in- 
tervened. Turner v. Ward, 154 U. S. 618, 14 Sup. Ct. 1179, 23 
L. Ed: 39Ï- The petitioner bas donc no act in afïirmance of the 
sale.. It prômptly disaffirmed the sale on learning of the fraud, and 
nd rights bî innocent third parties hâve intervened. Where a sale of 
goods is induced by falsé and fraudulent représentations, intention 
to pay for them does not sanctïfy the fràud, and the party defrauded 
is entitled to rescind without regard to such intention. In such a 
case of active and aggressive fraud, the question whether or not the 
wrongdoér' intehded to pay is immaterial. Judd v. Weber, 55 Conn. 
267, II Atl. 4Ô. The trustée holds the goods afïected with the fraud 
of the bankrupt. Neither law nôr morals will justify the trustée in 
holding goods obtained by the frîtiid of the bankrupt for the benefit 
ôf other creditôrS. Crèditots haVé no right to profit by the fraud of 
the bankrupt to the wfbng ând injury of the party who has been 
deceived and defrauded. Oil Co^ v. Hawkins, 20 C. C. A. 468, 74 
Fèd. 395, i33 Iv. R. À. 739; The written stàtement made by the bank- 
fûpt to the Dtin Mefçantile Agehcy of its financial standing was 
made for the purpose of being communicated to wholesale traders, 
aiid with the intent to gain crédit, and to hâve it relied upon as true ; 
and the petitioner had the same right to rely upon it as though it had 
been made directly to itself. Itwas a Gontinuing représentation so 
long as the bankrupt gave no notice of a change in its financial 
standing. Eaton Coal & Burnham Cô. v. Avery, 83 N. Y. 31, 38 Am. 
Rep. 389. It seldom happens that a case of palpable fraud so clearly 
established is presented for considération. 
The order of the .référée is; affirmed, with costs. 
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STATE OF WASHINGTON V. ISLAND LIME CO. 

(Circuit Court, D. Washington, N. D. August 13, 1902.) 

No. 976. 

1. Removat. OF Causes— Fbdbral Question— Pi.eading. 

An action by tlie state to recover possession of a lot of land in section 
36, and tlie value of llmestone extracted from a quarry therein, cannot 
be removed to a fédéral court on the ground of involving the fédéral 
question wliether a llmestone quarry is excepted as minerai land from 
the grant by congréss to the state of school sections; the complaint 
merely stating that plaintiff Is owner in fee simple of the land, ànd has 
a right to possession, and alleging a wrongful ouster by défendant, with- 
out settlng forth the facts or légal giounds on which plaintifC's claim 
is based, as the complaint, by itself, unaided by judicial inference and 
notice, must show that a fédéral question is Involved. 

This action was commenced in the superior court of the state of 
Washington for San Juan county to recover possession of lot i in 
section 36, township 37 N., range 3 W. of the Willamette meridian, 
and also to recover the value of a quantity of llmestone extracted 
from a quarry found in said land. The défendant removed the case 
into this court, and in its pétition alleged as ground for removal 
that said action is of a civil nature, and arises under the constitu- 
tion and laws of the United States. Heard on a motion to remand. 
Motion granted. 

W. B. Stratton, Atty. Gen., for plaintifï. 

Byers & Byers and Burke, Shepard & McGilvra, for défendant. 

HANFORD, District Judge. At the time of hearîng arguments 
upon the motion to remand this case to the state court in which it 
was commenced, the défendant asked for leave to file an amended 
pétition for removal, and the court reserved its décision for the 
purpose of allowing time sufficient for the défendant to prépare and 
submit the proposed amendment, which has been done; and now, 
having considered the new pétition and the written argument by de- 
fendant's counsel, it is the opinion of the court that the objection to 
the jurisdiction of this court hàs not been, and cannot be, over- 
come, and that leave to file the new pétition should be dénied, and 
the motion to remand granted. I ara constrained to so décide by 
the décision of the suprême court in the case of Milling Co, v. Mc- 
Fadden, 180 U. S. 533, 536, 21 Sup. Ct. 488, 45 L. Ed. 656, and the 
previous décisions of the suprême court which are reaffirmed in that 
case. I am fully satisfied that in fact this case does necessarily 
involve a disputed fédéral question, viz., whether a limestone quarry 
is excepted, as "minerai" land, from the grant made by congréss to 
this state of sections 16 and 36 of the public lands within the state, 
for the support of the public schools. This question will hâve to be 
decided, and the plaintiff will win or lose the case by the décision 

If 1. Jurisdiction in cases Involving fédéral question, see notes to Balley v. 
Mosher, 11 C. 0. A. 308; Montana Ore Purchasing Co. t. Boston & M. Oonsol. 
Copper & Silver Min. Co., 35 G. C. A. 7. 
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thereof; but it does not appear, by the plaintiff's statement in îts 
pleading, that saidi question coastitutes: the real subject-matter of 
the controversy. Thç court knows that it is so, because it has 
knowledge oï the provisions of thfe public statutes and the history 
of the organization of this state ; and, aided by that knowledge, it is 
able to draw certain inferences from the record, which inferences are 
confirmed as facts by the deferidant's allégations. The défendant 
is right în its contention that the grant to the state of the lands com- 
monly referred to as "school sections" is cdntained in a public law, 
of which the court must take judicial notice, and that thè court also 
has judicial knowledge of the provisiôii^ for acquiring title to stone 
quarries found in the public lands of the United States, contained in 
the laws enacted by congress'; but thè difiSculty in the way of taking 
cognizance of the case lies in the façt that the plaintiff has not in its 
pleading claimed title to the land which is the subjeCt of controversy 
herein by virtue of said grant, and: the court is not at liberty to as- 
sume that the controversy is hinged upon the question above stated, 
nor to make a finding of facts entitling the défendant to remove the 
case frora the state court into this court, based upon any allégations 
or évidence made or producéd by the défendant. The complaint 
does allège that the plaintiff is the owner of the land, that it has a 
fee simple title and a right to the immédiate possession, and allèges a 
wrongful ouster by the défendant. It (the complaint) does not set 
forth the facts or légal grounds upon which the plaintifï's claim of title 
is based, but the rules of pleading do, not require that it should do so. 
7 Enc. Pl;& Prac. 332, 333. Thexefbre the corriplaint is not ob- 
noxious to à demurref, and a judgrrient in favor of the plaintiff, if 
properly entered, for want of an answer, would be sustained by the 
couit hkving appellate jurisdîction iî thë case should be brought 
before'it by writ of error, and the appellate court would not be re- 
qùired to décide or cûnsider any question of fédéral law. This being 
So, the plaiiitiff cannot be justly charged with the commission of a 
fràud in conèealing the real controversy by an insùfficient statement of 
the façts çonstituting its cause of action, and the court is not au- 
^hprizéd to grasp jurisdiction of the case upon the ground that by 
feîusing to do so the plaintifï Wo'dld bé permitted to accomplish by 

(Iitïfair practiceS the deprivatiori ai the defendant's légal right to re- 
'ttlWfe the' câise into this court. 

T The forégoing is not the reâsbning of my own,mind, nor in Une 
with previous décisions of this court, but accords with what I now 
uiidef stand tb be the la.w as it hâs been declared by the highest au- 
.tHorîty. ITie décisions bf this court and of the circuit court of ap- 
p^âis for the Niiith circuit in the case of McFadden v. Milling Co. 
(Ç. C.) 87 Fed. Ï54,'and ïd., 38 C. C. A. 354, 97 Fed. 671, were re- 
versèd, on- i\ie question of jurisdiction, by the suprême court (180 
Ù,,S, 533, iit' Sup. Ct. 488, 45 L. Ed. 656); and thé décision of this 

'^çourt in the case of Wpod v. Drake, 70 Fed. 881, was in effect over- 
ruléd by the suprême court in the case of Walker v. Collins, 167 U. S. 
57, 17 Sup. Çt., 738, 4a,;Iy. Ed. 76. The case of Railway Co. v. Ziegler, 
1,07 U.S. 65, 1,7 Sup. Ct. 728, 42 L. Ed. 79, was an action to recover 
compensation for a rigÉt of way through unpatented public lands of 
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the United States, to which Ziegler, the plaintiff în the case, claîmed 
the rights of an owner under the pre-emption law ; the railway Com- 
pany having appropriated the right of way without the plaintiff's 
consent. The suprême court decided that this court rightfuUy ex- 
ercised jurisdiction in that case, although the complaint failed to al- 
lège that there was any disputed question of fédéral law to be de- 
cided, or that the case involved any controversy based upon con- 
fiicting claims under the laws of the United States. The opinion of 
the court placed the décision upon the ground that the complaint 
was aided by the court's judicial knowledge of the act of congress 
granting rights of way to railway corporations, and by presuming 
that the défendant would claim the right of way by virtue of the said 
act of congress, and the complaint, being thus aided by judicial knowl- 
edge and presumptions, "did disclose a cause of action arising under 
the laws of the United States, and cognizable by the circuit court." 
That décision of the suprême court, therefore, seems to support the 
defendant's contention in this case, for I am not able to distinguish 
this case in any such way as to avoid the principle of that décision, 
viz., that the court should take into account the public statutes of 
which it has judicial knowledge, and that the case disclosed by a 
plaintiff's statement is what it appears to be when viewed in the light 
of the court's judicial knowledge. But on the other hand, I am not 
able to distinguish this case from the later case of Milling Co. v. Mc- 
Fadden. The opinion in that case plainly says that the circuit court 
must not make a plaintiff's case other than he has made it, by taking 
judicial notice of facts which he did not choose to rely on in his plead- 
ing, and that the right to remove a case commenced in a state court 
to a United States circuit court must be tested by the rule that a 
case is not cognizable in a United States circuit court unless it ap- 
pears by the complaint that a fédéral question is "directly involved, 
so that the state court could not hâve given judgment without de- 
ciding it. * * *" i hâve already shown that by application of that 
test this case is excluded from the cognizance of this court. 
Case remanded. 



THE McOALDIN BROTHERS. 
(District Court, E. D New York. July 24, 1902.) 

, COLMSTOÏT— MOORBD VbSSELS— FOQ. 

The tug Stone, with three scows, was passlng eut from North river 
to the dumping grounds, when she was compelîed, by a dense fog, to 
seek refuge, and made the scows fast to the breakwater on the Brook- 
lyn shore. While there, the tug McCaldin Brothers, also seeklng a place 
of safety, and making her way along the breakwater, came Into collision 
wlth and injured one of the scows. She was golng at such speed that 
she was unable to stop after coming near enough to see the dock. She 
was blowing fog signais as she approached, but the Stone, which Ifty 
alongslde, but a llttle back of, the scow, made no response, and took 
no steps to make known her présence or that of her tow. The place was 
one where It was customary for vessels to flnd refuge In such weather. 

T 1. Signais of meeting vessels, see note to The New York, 30 G. C. A. 630. 
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• Mdd, th^t, feoth tugs were 1d fault, — the Stone for failing to ring her 
béll ôr dtherwise answèr the fbg signais of the McCaldln Brothers, whlch 
^he muât hâve known was àpproachlng, and the latter for excessive speed 
aader the clrcumstancés. 

In Admiralty, Suit for collision. 

Peter S. Carter, for libelartts. 
James J. Macklin, for claimant. 

THOMAS, District Judge. On February 9, 1900, about 4 o'clock 
in the.mQfning, the steam tug Stone took three scows on a hawser 
from : Fprty-Seventh street, North river, to tow them to the dumping 
grounds. Upon arrivai near thC; Battery,' a fog suddenly arose, and 
was ,Qf ^iiçh a nature that the tug landed the scows at the breakwater 
or s.çawall at Merchants Stores, Èrooklyn, in such a manner that 
Scows Nos. 5R and 6R were headed downstream, while scow No. 
loR, headed upstream, lay alongside the wall, the tug being on her 
port sidei, with her bow some 40 feet aft of the bow of loR. In this 
position the scows lay, unable to go to sea. At about half past 9 in 
the morning the steam tug McCaldin Brothers, having shortly before 
left her dock in the Atlantic Basin, was making her way along the 
docks for the purpose of going into Erie Basin, with an alleged speed 
of about 2^/^ miles an hour, and came onto the bow of No. loR, break- 
ing in the heî^vy forward beam, and doing the in jury for which the libel 
is filed. The fog was so dense that the McCaldin Brothers did not 
see the dock until she was within about 40 or 50 feet of it, whereupon 
she reversed her angines, but her headway was not stopped before the 
contact. Hence her speed was such that she could not be stopped if 
she camp upon another vessel, or probably the dock itself. Although 
the captain and some others qf the crew were in the pilot house of the 
Stone, t^hey wjsre utterly oolivious and indiffèrent. They gave no 
signais, ;by bell or otherwise; made no effort to discover vessels that 
might be approaching the ,dock, or to give warning of the présence of 
the tow; and this condition had lasted for about 5J^ hours. The 
McCaldin Brothers was blowing fog whistles as she approached, but 
received no response from the Stone. The scows lay so low in the 
water that they were less easily discoverable, and, if anything could 
be seen, it was the smokestack of the Stone, which, as already stated, 
was some 40 feet abaft tbe upper end of the scow. But the density 
of the fog was such that. it Js doubtful whether the Stone could hâve 
been seen until about the time of the collision. Considering the 
density pf the fog, the necessity of the Stone and her tow and the 
McCaldin Brothers to find refuge, the fact that the scows, heavily 
loaded, lay low in the water, so that they could not be seen at other 
than â nearby jpoint, that the McCaldin Brothers was advancing at a 
speed that pfecluded h$r stopping when obstructions came in view, 
and that the tide was slightly ebb, the question is, was the speed of the 
McCaldin Brothers négligent, and should those on the Stone hâve 
taken notice of the McCaldin tug's fog signais? In The Albany 
(D. Ç;) 91 ÎPed. 805, it wàs held tl^^t the ferryboat Albany was négli- 
gent becausè, with too great speed, she approached the pier where a 
cattle boat was tied up, and that the cattle boat was not in fiult in fail- 
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ing to give signais, as she had no occasion to expect other vessels at 
that point. In The Granité State, 3 Wall. 310, 18 L. Ed. 179, it was 
determined that, where a barge was fast to a wharf, ont of the track of 
other vessels, and moored, as regards place and signais, or want of 
them, according to the port régulations, and a steamer navigating a 
channel of sufficient width for her to move and to stop at pleasure col- 
lided with the barge, the steamer was solely liable for the damage thus 
done. The facts of the case in some respects were very similar to 
those of the case at bar. The collision took place at night, between 
a steamer and a barge lying low and concealed in the water ; but there 
is one broad distinction between the cases. In the présent case the 
tow was made fast to the breakwater at Merchants Stores, because it 
was a customary place of refuge; and there was every reason to ex- 
pect that, with the fog, other vessels would seek safety at or near the 
neighborhood of that point, making their way along the breakwater, 
guided by the loom of the dock; The McCaldin Brothers was doing 
this very thing. She was in trouble on account of the dense fog. She 
was sounding her fog whistle to protect herself and others, and in her 
helplessness, as regards the discovery of objects, the most ordinary 
care required that the Stone should exhibit some slight pains to warn 
the McCaldin Brothers and guard herself. It is not intend ed to dé- 
cide that the Stone should hâve continued to ring a bell, or give sig- 
nais of any kind, but that she should hâve responded to the nearby 
signais of the McCaldin Brothers by ringing a bell. With three large 
scows, the Stone was in the very way of incoming vessels, and the 
warnings of the approaching McCaldin Brothers must hâve been 
heard ; yet those in the pilot house of the Stone did not use the slight- 
est semblance of care, but remained in a state of indolence and inatten- 
tion, dangerous to ail. Nor does it seem that there was necessity 
for the McCaldin Brothers to approach the dock at the speed at which 
she was going, even though it was no more than 2j4 miles an hour. 
Her master knew, or should hâve known, that he was in very close 
proximity to the dock. In fact, he saw the loom of the dock when he 
was some 40 or 50 feet away from the scow, and, as the blow was head 
on, the tug rnust hâve been very nearly parallel to the breakwater. It 
is urged that the bow of the scow was heading into the stream, but 
it is quite improbable that the scow made much departure from the 
line of the breakwater. Expérience teaches that tugs approach docks 
at very much more moderate speed than the McCaldin Brothers was 
observing, and it comes frequently to the attention of the court that 
tugs hold themselves with little or slight motion for a considérable 
time, on such a tide, in proximity to the face of the pier ; and there 
is no doubt that the McCaldin Brothers could and should hâve ap- 
proached with less speed. 

The owners of the Stone hâve been brought in under the fifty-ninth 
rule. It is determined that the libelants should hâve a decree for their 
damages against the tug McCaldin Brothers, and also against the 
owners of the Stone, and that each party défendant should bear one 
half of the damages and costs. 
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: i : : STBWAET V. WISCONSIN CENT. RY. CO. 
(Circuit Court, N, D. lUlnbls. March 27, 1,902.) 
No. 23,065. 

1, Railroads^Claims iiàAl»ST Recbivebs— Jdbisdiction to Bkfokce asainst 

PCRCHASBI!. i ' 

A fédéral court, wWch bas sold railroad, property In foreclosure proeeed- 
Ings, requlring thepurehaser to as.surae and pay such claims against 
Its recelvers as it lialgbt subsequeptly direct, and reserrlng the right to 
retake and resell thè property în defâult o£ such payment, bas exclusive 
Jurisdictlon to enforce sucli requlrement; and the purchaser bas tbe 
rlgbt to Inypke sueb jurisdlction fo^ bis protection against actions In a 
Btftte court on clalma against tbe rèçélvers. 

2. Pbdkral Courts— Injonction to Stay Procbbdings in State Court. 

Hev. St. § 7a), does ûot prevent a fédéral court from grauting an in- 
junctlon to stay proceedlngs in a state court for the protection of Its 
own pr^vlously acqulred Jurisdictlon. 

In Equîty. Upon pétition of the Wisconfein Central Railway Com- 
pany, purchaser of the hne of railway of the défendant company un- 
der dècree of foreclosure, to enjoin Peter Welgos from thé prosecu- 
tion of his suit against the purchaser, in the circuit court for the 
county of Cook. 

JHNKINS, Circuit Judge. By decreè of May 30, 1899, the entire 
property of the défendant company was directed to be sold, and was 
sold onjuly 7, 1899, to the petitioner, the Wisconsiti Central Rail- 
way Com jiany. The sale was confirmed, and the purchaser entered 
into possession on July iS, 1899, and hàs since continued in posses- 
sion. The déCree provided that the purchaser should assume any 
unpaid ihdèbtedneès or liability of the receivers incurred in the man- 
agement and opération pf the railroad since September 27, 1893, and, 
upon refusai to pay any si;ich indebtedness or liability established, the 
court, upon tHe . pétition of the claimant, would enforce the claim 
against the proî^erty, and for that purpose jurisdi,ction of the cause 
was retain èd, and the riglit reserved to the Court tb retake and resell 
the property to compçl pa.yment pf such claims. The decree also 
provided for the givîng of notice to ail clairriahts to prove their 
claims before the circuit court within a time specified, of which notice 
was to be given, and whicli time, it is said, expired on Februaty 15, 
1900. j 

Peter Welgos réceived injuries through the opération of the rail- 
way by the receivers on July i, 1898, and on the 28th of November 
of that yëar brbught suit against Whitcomb and Morris, the receiv- 
ers, in the supèrior court ôf Cook county, to recover therefor. This 
cause was removed into the circuit court for the Northern district 
of Illinois, an<i was tried to a jury, and upon the trial a request for a 
nonsuit was àllpwed. Oh December 27, 1899, after confirmation of 
the sale, WelgtjS commenped anothèr action in the circuit court of 
Cook county, âgairist the receivers, the Chicago Terminal Transfer 

1 2. RestrainJng proceedlngs In state courts, see notes to Garner v. Bank, 16 
C. C. A. 90; Trust Oo. v. Grantham, 27 C. C. A. 575. 
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Railroad Company, the lessor of the Wisconsin Central Company, 
the Wisconsin Central Company, the Wisconsin Central Railway 
Company, the purchaser, and the Wisconsin Central Railroad Com- 
pany, charging ail such défendants with the ownership of the track, 
and the use, occupation, and management of the road, and that the 
injury was caused by the neghgence of the employés; and service 
of process on January 6, 1900, was made upon the Wisconsin Central 
Railway Company alone. The Wisconsin Central Railway Company 
now moves the court for an injunction restraining the prosecution 
of that suit against it. 

The purchasing company took this property discharged of ail 
claims against it save as expressed in the decree of sale. The re- 
ceivers were not formally discharged upon confirmation of the sale 
and delivery of possession, because such discharge might abate suits 
pending against them; but they were practically discharged except 
for that purpose, and for the purpose of accounting. Their man- 
agement of the property then ceased. As against the purchaser, the 
court reserved the right to retake and resell the property in default of 
payment of such claims against the receivers, which the court might 
adjudge and direct to be paid, and there was appointed a method 
by which ail such claims should be marshaled, adjusted, and de- 
termined. Manifestly the fédéral court, which rendered this decree, 
and so reserved jurisdiction, alone could retake and resell this prop- 
erty, and alone could order payment of any adjudged claim. 

It is said that one may not be enjoined from prosecuting his suit 
by reason of section 720, Rev. St., which provides as follows : 

"The writ o£ injunction shall not be granted by any court of tlie United 
States to stay the proceedlngs in any court of a state, except in cases -where 
such injunction may be authorized by any law relating to proceedings In 
banliruptcy." .i- 

It may not be denied that the language of this statute is quite com- 
prehensive ; but the statute is only declaratory of that comity which 
has always prevailed, — ^that one court will not invade the jurisdiction 
of another, or interfère with the proceedings of the court whose 
jurisdiction first attached. The statute does not, however, apply to 
proceedings incidental to jurisdiction previously acquired by a féd- 
éral court for other purposes than that of enjoining proceedings in a 
State court. It is to be remarkèd that this court had jurisdiction to 
establish this claim, and so had vi^hen the suit in the state court 
was commenced, and would not by its injunction invade a jurisdiction 
already acquired by a state court; that the railway company, by its 
purchase, became a party to this suit, is bound by the decree, and 
has a right to hâve its provisions enf orced in its behalf ; and by the 
injunction asked for the court would only be protecting its own juris- 
diction. In Dietzsch v. Huidekoper, 103 U. S. 494, 26 L. Ed. 354, 
the suprême court said : 

"A court of the tJnited States is not prevented from enforeing its own 
Judgments by the statute which forbids it to grant a writ of Injunction to 
stay proceedings In a state court" 

And it has been uniformly ruled by the fédéral courts that in such 
a case as this the statute does not apply. Jessup v. Railroad 



784 117 FBDBEAL REPORTER: 

Gb; (C. G.) 44 ï^èd. 663; Central Trust Co. v. St. Louis, A. & T. 
R. Co. (C. C.) 59 Fed. 385; TerreHaute & I. C. R. Co. v. Peoria & 
P. U. R. Co. (C. C.) 82 Fed. 943; Fidelity'Ins., Ttust & Safe-Deposit 
Co. V. Noffolk & W. R. Co. (C. C.) 88 Fed. 815; State Trust Co. 
V.' Kàiïëas(>City, P. & G. R. Co. (C. C) no Fed. 10; Garner v. Bank, 
16 C. Cj'A: 86, and notes (s. c. 67 Fed. 833). This doctrine is estab- 
lished in this circuit by the ruling 6f Judge Grosscup in Terre Haute 
& I. R. Co. V. Peoria & U. R. Co. (C. C.) 82 Fed. 943, and must 
be held to bè the law of this court. The cases of Haines v. Car- 
penter, 91 U. S. 254, 23 L. Ed. 345, and Sargent v. Helton, 115 U. S. 
348, 6 S#- Ct..78, 29 L,?'Eà. 412, relied upon by the respondent, are 
not considèred applicable, for the reason that the state court in each 
of those cases had acquired jiirisdiction of the subject-matter of the 
suit befôre jurisdiction had been taken by the fédéral court. Hère, 
jurisdiçtibn had been aéquired over the èstate in the fédéral court 
beforé afiy suit in the stâtç court; and the fédéral court, and the 
fédéral ç6urt âlone, had the power under îtS decree to establish claims 
agairisï IHë property sold; ànd to retake from the purchaser, and to 
resell, thé jirbperty acquired by it undèr the decree. 
The pétition must, thérefore, be allowed. 



r WALKBR et ux. v. WILMINGTON STBAMBOAT 00. 
^ tCipcUlt Court, É. D. Pennsylvanla. August 22, 1902.) 

'il ' •! No.il. 

1. iNJcày Ta Passbnger— Nb:w TJEi^AL — Vbbdict Consistes-t With Evidence. 
In âin action for an Injtiry to a passenger on a steamboat, resulting 
from Its runnlDg into the dock through the refusai of the port reversing 
engjne tO; act, évidence, ex^niineâ, and JieltL not to so far sustain the 
burdeil càpt on the carrier, otexplaining the accident ^nd rellevlng Itself 
of thé toputatloii of negllgénc© as to requlre the settlng aside of a 
yerdletifot plalntiff and tbe grântlng bf à new trial. 

Rule foç,i>î(ew Trial, 

Action àtllawifpr damages bronghtby Andrew C. Walker and Martha, his 
wife, agalnstjthp Wilniington Ste#fliboat îQonjpany for Injuries recelved by 
the wl((B;;^Me;a paiS^enger onbo^d oae oî ,^e boats of the sald company. 
The plaifltiffs 'Werè teturnlng from àû'eXcïïrBÎôn b'n board the City of Trenton, 
â stèànllîéit opëfatéd by thé defëidàrit company bétween Treiiton and Phila- 
delphia; BiBd as ithe. boat Wttst pbout to make a landîng at the dock in the 
latter plao%i,tastçad ofstopplng as It should, It ran into the bulkhead on 
shore ■wltb stiçh sevçrlty..a^,ta stave.ln tl^,bow of the boat. Mrs. Walker 
at the,tîraé wës deWendlng the main stalrway from the upper déck, and 
was thrô^li •vtble'ntly forwar^ iby the'^'éhbck, causing, as it was claimed, 
severé and) mdre »r' lesS permanent bodlly injuries. It was shown on behalf 
of the ;^^eBfapt that thé Olty of ÎCrenton,w8«ift new boat, bùUt and equipped 
by bulidérs ôf the best réputation, and f uUy provlded with ail the best-known 
machlnery and appllances, and that before belng put In commission, but a 
short tlhië;Pretibus,' It had bëen thorpnghly ibspected abd trled. When the 
accident" bcôbrred the ftoàt waè'lB chàtge of a sklllful pilpt, who gave the 
proper directions and signais In order to make à saf e landlag. The engineer 
testifled: that the boat did not stop beeause, the port reyersing engine refused 
to'act Àvhén he gave It steam., Apxlous to' kno-w what was the difflculty, he 
èald 'tbàt he exàmined the engine Immedlately afterwards, and upon taking. 



WALKEE V. WILMINGTON 8TEAMB0AT CO. 785 

apart the choke or cushion valve, through which the steam from the cylinder 
exhausted, he fouDd a small pièce of soft-rubber packlng clogging the valve 
and preventing the exhaust To thls he attributed the refusai of the englue 
to respond. Upon cross-examlnatlon he further testified, however, that he 
found one of the Jam nuts on the piston rod slack; It was not enough to 
notice wlth the eye; he detected it with hls Angers, and tlghtened It wlth a 
slight tum of the wreneh. It was not sufflcient, according to his statement, 
to hâve interfered wlth the working of the machine. It was further shown 
that the rod or link was lengthened or shortened by a sleeve uut which was 
held in place by a Jam nut above and below; if, after the rod was properly 
adjusted, it was lengthened or shortened, the opération of the engine would 
be interfered with. But it was testified by other witnesses, who were expert 
engineers, that one jam nut was sufflcient to hold the sleeve nut in place, 
the second nut belng merely for additional security. The jury found a ver- 
dict in favor of the husband for $1,000, and ?3,000 for the wife, and, in re- 
sponse to questions submitted by the court, made answer as follows: "Q. 
1. What was the cause of the accident complained of in this case? A. Fail- 
ure of the port reversing cylinder to reverse the port engine. Q. 2. Was the 
accident due to any want of care on the part of the défendant? A. Yes. 
Q. 3. If you answer 'Yes' to the last question, what want of care was thereV 
A. As à sklUful and compétent engineer, lack of proper attention to carefui 
examination of the englues, appllances, and opération of the same, under hls 
charge. Q. 4. Was the accident eaused by anythlng which could hâve been 
foreseen and prevented by the défendant by the exercise of due care? A. 
Yes." Défendant moved for a new trial on the ground that the verdict was 
not consistent with the évidence. 

J. H. Backes and Alfred E. Peterson, for the rule. 
Eugène Raymond, opposed. 

ARCHBALD, District Judge (after stating the facts as above).* 
Although the défendant company was not an insurer of the safety of 
its passeiigers, the burden of explaining the accident and relieving 
itself from the imputation of négligence was necessarily upon it, and 
it was for the jury to say whether it had done so. According to the 
testimony of the engineer, the immédiate cause of the accident was the 
refusai of the port reversing engine to act when he gave it steam in 
response to the signal from the pilot as the beat approached the dock. 
This, as he claimed, was due to a small pièce of soft-rubber packing, 
which, upon examination immediately afterwards, he found lodged in 
the chokè or cushion valve, choking the exhaust. He admitted, how- 
ever, that in the course of the same examination he discovered a jam 
nut slack, which he said he tightened with a slight turn. The purpose 
of thèse jam nuts is tp prevent the loosening of the sleeve nut which 
régulâtes the length of the links or rods. If the links are too long or 
too short, the engine will not work ; and it was the theory of the plain- 
tifïs' counsel that that was the cause of the accident, and not what the 
engineer attributed it to. It was testified by the engineer that jam 
nuts may be loosened from vibration, and hâve to be examined from 
time to time- But there are two of them, — one above and one below 
the sleeve nut; and it was contended on the part of the défendant 
that, as testified by some of the witnesses, the loosening of a single 
one wDuld hâve no possible efïect. On the other hand, if I understood 
it aTïght, there was a physical démonstration to the contrary in the 
présence of the jury, with a link or rod produced from a similar en- 

1 Specially asslgned. 
117 F.— 50 
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giôej; The jury, în answer to a spécial question put them by the 
coUft ai tOt what want':|)f caré there was, if there was any, substan- 
tia'l*^ Ibttjmd that thëtjeji^às a lack Of proper attention on the part 
of th^ enginéer to car efully», examine the appliances and opération 
of the engines under hb charge. This necessarily negated the theory 
that a pièce of packin^ got caught in the choke valve, because ad- 
rtiittedly that was, not' a matter that coUld hâve been discovered 
by ahy outward inspection, however complète. The Jury plainly 
did not believe the testimony of the engineer to that effect, and it 
mu8t be confessed that there was considérable to discrédit it. The 
only question, then, is ^Iiéther the cause of the accident as given 
by the. jury was consistent with the évidence, and warrants the ver- 
dict which they havei, rendered. It is said that there were several 
pradtical en^neers in that body, and one member who was in the 
rubber-packiijg business, and that they were theréfore peculiarly fitted 
to dispose 'Of^he case. But be thât as it may, I am not pirepared to 
disturbtjlie resuit. It was not for the plaintiffs to furnish a theory 
that would account for the accident, but for the défendant to show 
that it camé from something which could not reasûnably hâve been 
preveriifed. ' Even if there was nothing tcj, contradict the, évidence pro- 
duced by the company to show that it had perforpied its duty, it 
would still hâve been for the jury to say whether they were satisfied 
with it; and there càri be no just cause for complalnt if they hâve 
rejected some of the facts testifîed to, and given a significance to 
others which fails to exonerate the company, provided only that it 
is consistent and warranted. While , it is true that the engineer said 
the jam nut was not loose, but only slack, and was tightened with 
a slight turn, it may be fairly questioned, whether, in' the efïort to 
clear himself from blâme, he did not véry much minimize the matter. 
Thèse nuts, as he said, needéd to be èxamined once çjr twice a day; 
and, if so, there would also seem to be a much greater importance in 
keeping them tight thari the defendant's witnesses are inclined to 
concède. And if to this we add the, deippnstration in the présence of 
the jury, to which I havé referred.^hat a single jam nut will not 
keep the sleeve nut in plàçé,r-and the undoubted efïect on the work- 
ing oî the engine from the lengthening or shortening of a link, we 
hâve nçt a little to siistàîn the conclusion reached by the jury that 
the lodè.e'jam nut was the sçiurcé of the accident, and not a pièce of 
loose pacldng in the choke valye, in. which théy did not believe. 
The rule for a new trial is discharged. 



In re BISENBBEG. 

(District Court, S, p. New York. September 24, 1902.) 

1. Bankbuptci--Pbkson BNTrri:,KD to Bbnefit of St^tdtb^Insanb Persons. 

Bankr. rAct, § 4a, deçjates that any person wlio owes debts, exccpt a 

corpotatlon; sliàU be ehtltléd to the benefits of the act, as a voluntary 

bankfupt; and sectlôn'i59a pro vides that auy quallfled person may file a 

If 1. What persoDs are subjeet to bankruptcy law, see note to Matoon Nat. 
Bank v. First Nat Bank, 42 0. C. A. 4. 
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pétition to be adjudged a voluntary banknipt Eelâ that, as an Insane 
person is disqualifled from performing the dutiee and assuming tbe 
burdens and obligations which accompany the beneflts to be derlved from 
the banknipt act, he was not a quallfied person, entltled to the beneflts 
thereof. 

In Bankniptcy. 

Edward Kaufmann, for petitioner. 
Blumenstiel & Blumenstiel, for creditors. 

ADAMS, District Judge. This is the retum of an order to show 
cause why some of the creditors of a lunatic should not be restrained 
from prosecuting certain actions at law now pending in the courts 
of the State of Maryland against the committee of the person and 
estate of the alleged bankrupt, wherein the sum of $800 belonging to 
the estate of the alleged bankrupt has been attached. 

The committee, Abraham H. Eisenberg, who was appointed by 
order of the Suprême Court of this state on the 23rd day of July, 
1902, filed the pétition in bankruptcy on behalf of the lunatic, and an 
ex parte adjudication made in the ordinary course, but now the at- 
taching creditors appear specially and claim that the court did not 
hâve jurisdiction to entertain the pétition and make the adjudication. 

The question presented is apparently a novel one, no authorities 
having been found which pass upon it. No direct provisions were 
made in the Act for proceedings by or against lunatics excepting un- 
der section 8 where it is provided that the death or insanity of a 
bankrupt shall not abate the proceedings, but the same shall be 
conducted and concluded in the same manner, so far as possible, as 
though he had not died or become insane. 

It is provided in section 4a, that any person who owes debts, ex- 
cept a corporation, shall be entitled to the beneflts of the Act as a 
voluntary bankrupt, and such gênerai language would seemingly in- 
clude the case of a lunatic, but a later section (section 59a) provides 
that any qualified person may file a pétition to be adjudged a vol- 
untary bankrupt, and the broad language of the earlier section is thus 
limited in a manner which would apparently exclude a lunatic, who 
manifestly is not quaHfied to perform the duties and assume the 
burdens and obligations, which accompany the benefits to be derived 
from the Act. For example, a primary requisite on the part of those 
seeking the aid of the Act is their willingness and ability to surrender 
ail their property for the benefit of their creditors and it would be 
obviously impossible for a person non compos mentis to make a 
valid surrender. And it would be equally impossible for his com- 
mittee in this case to make such a surrender because the title, under 
the laws of New York, remains in the lunatic, the committee being 
merely a bailifï to take charge of the lunatic's property and ad- 
minister it subject to the direction of the court appointing him. In 
re Otis, loi N. Y. 580, 5 N. E. 571 ; Pharis v. Gère, iio N. Y. 336, 
18 N. É. 135, I L. R. A. 270; In re Strasburger, 132 N. Y. 128, 30 
N. E. 379; Kent v. West, 33 App. Div. 112, 53 N. Y. Supp. 244. The 
limatic, moreover, evidently could not perform the duties devolved 
upon him by section 7 of the Act, nor be subjected to ne exeat or 
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contempt proceedîngs, and the committee' obviously could not prop- 
erty;be substitutedlôf» hîtn iri aiiy c»f thésè or bthef matters which 
woûld demand the jié'fsOnai attention or responsibility of a bank- 
rupt. 

In the English Bankruptcy Acts, spécial provisions hâve been made 
with respect to proceedings involving the estâtes of lunatics, yet the 
administration of the law has been beset with difificulties and doubts 
still exist with respect to the validity of adjudications against lunatics. 
Williams, Bankr. Prac. (7th Ed.) pp. s, 6i, 350, 370, 440, 457, 458. 
In Re Farnham [i895]2 Ch. Div, 799, decided in 1895, it was as- 
sumed, for the purpose of disposing of a property question, that the 
lunatic had been validly adjudicated a bankrupt. That was an in- 
voluntary case in which an adjudication was made after the lunacy 
was f ound by inquisition. In considering the matter, the court said 
that the trustée in bankruptcy took the estate subject to the powers 
of the judge in Luniacy under the Lunacy Act of 1890. That Act 
conferred ùpon the judge similaf powers With respect to the lunatic's 
estate to those conferred by statute upon the Suprême Court of this 
state^ which appointed this committee ând, by analogy, as the prop- 
erty' hère remained in the possession of the Suprême Court of the 
State and the committee was only its agent, not the agent of the 
lunatic, no proper action could, in any event, be taken without that 
court's direction, which would defeat this committee's action. I do 
not think, however, that the décision nèed rest upon the absence of 
such direction. 

It must be assumed that Congress was familiar with the difificul- 
ties that would be encountered by the courts in attempting to ad- 
minister in bankruptcy the affaira of lunatics and did not intend to 
include cases other 'than those mentioned in section 8 where pro- 
vision is made for the continuance and settlement of estâtes of which 
the courts had acquired jurisdiction before the insanity occurred. 

I conclude that the court did not obtain jurisdiction in this mat- 
ter and that the adjudication must bé set aside and the motion for 
the restraining order denied. 



CHAMPLAIN CONST. CO. v. O'BRIEN et aL 

O'BRIBN et âl. v. CHAMPLAIN CONST. CO. et al. 

(Circuit Court, D, Vermont. July 22, 1902.) 

In Equity. On settlement of decree. For former opinions, see 
104 Fed. 930, 107 Fed. 333, 117 Fed. 271. 

WHEELER, District Judge. The parties hâve been heard upon 
settlement of the decree as to items which might be thought to hâve 
been overlooked, and upon exhibits filed with the clerk as a part of 
the record by leave of court, The 5 cents per yard of rubble em- 
bankment to be paid by the défendant Clément should be for 941,403 
yards, amounting to $47,070.15, instead of for 1,016,125, as amounting 
to $50,806.15, which were wrong figures, taken from an erroneous 



CHAMPLAIN CONST. CO. V. O'bRIEN. 789 

exhibit. McHale & O'Connor were subcontractors for masonry at 
same priées. They had donc work prior to September i, 1900, 
amounting to $54,398.70, for which they had beeti paid 90 per cent, 
by the contractors, and on which 10 per cent., amounting to $5,439.87, 
had been reserved by the company. The September estimâtes had 
not been paid, either by the company to the contractors, or by the 
contractors to them, when the work was taken over October I2th, 
and the company made a contract directly with them for continuing 
their work to include that donc in September and after, and esti- 
mâtes and payments were made directly to them for such work, not- 
withstanding a letter, in the nature of objections, of October 20, 
1900, not produced, and shown but by a letter from the company 
to the contractors of October 22d, which is one of the exhibits filed 
with the clerk. By a letter to the treasurer of the company, the con- 
tractors withdrew ail objection to payment of the 10 per cent, re- 
served on work before September to thèse subcontractors, where- 
upon that amount was paid to them, and they, by a gênerai release, 
also filed as an exhibit with the clerk, discharged the company from 
ail claims. The estimâtes to thèse subcontractors under the new con- 
tract are said to be included with the final estimate as of October I2th 
to the contractors, and therefore it is claimed that the amounts paid 
thereon to thèse subcontractors should be treated as payments to 
the contractors. The 10 per cent, reserved on work before Septem- 
ber was so paid upon the direction of the contractors that apparently 
it should be treated as a payment to them. What was estimated to 
them, under the contract, up to October i2th, accrued to and was 
due to them, and the company had no right to make, and could not 
discharge itself by, payment to any one else, especially after notice 
to the contrary. The subcontractors are not parties hère, and mat- 
ters between them and the contractors, or between them and the 
company, cannot be adjusted or passed upon without them. 

Allusion has been made to a supposed error in respect to use of 
dump cars mentioned before as deducted from estimâtes, as if the 
company was left without the crédit of half their value for the use. 
But the treasurer charged the use against cash payments, and what 
was so charged too much is corrected by déduction from the pay- 
ments, leaving the right amount included in the payments allowed 
and reckoned. The charges against the contractors were not com- 
mitted to the discrétion of the chief engineer. 

O'Brien has testified that when he was complaining to the président 
and chief engineer about the measurement of the rubble embank- 
ment, he said: "Mr. Clément, I will put a gang of men on there, and 
if I can find that there is more due us than what you hâve allowed, 
I shall insist in your paying for the engineers," and that Mr. Clément 
said: "I will pay for the engineers aiiy way you put them on," and 
that he put on engineers under that arrangement, resulting in the 
joint measurement and increased allowance by the chief engineer. 
The contractors claim that thèse engineering expenses hâve been 
overlooked, and should be allowed. They were not work donc under 
the contract, nor extra work directed by the chief engineer, or re- 
ported for the ensuing estimâtes as such, according to the contract 
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lî âftythittg, it was a Personal agreement by the défendant Clément. 
Thére is no allégation in the bill as to thîs, as there is in respect to 
the agrément by him td pay s cents per yard additional on the nibble 
embankment. On whîch issue was joined by déniai in the answer, 
but it is a mère incidental statement in the testimony as to how the 
joint mèasuïement came about and was carried on. There is noth- 
ing in thè case as it stands to apply the testimony to. 

Soine bther claimed corrections of the contractors are covered by 
the chief engineer's estimâtes under the contract, and some are for 
extra. #ork not ordered by him, or reported to him according to the 
contii'act. Some stone and stone cutting claimed for niay belong in 
the subséquent estimâtes to McHale & O'Connor, and some allow- 
ances clïdmed by the company are not made to appear to be other 
than those dèducted by^thetreasurer! frotti payments madè upon the 
estimâtes, or those before allowed. The correction indicated would 
seem to make the resuit as near right as practicable upon the case as 
presëhted. Tbey increasë the net payments to $790,333.13, and leave 
due from the company, $112,624.62, ahd from défendant Clément, 
$47,070.15,- as of October 12, 1900, and from the company for use 
of plânti $30,000, as of July 3, 1900, when delivery of it over com- 
menced. 

Décrétai order modifîed accordiiigly. 



In re HINBS. 

(District Court, S. D. West Virginia. August 18, 1902.) 

1. Bankbtjptot—Costs— Exemption. 

Baiifer. Act 1898, | 36, provlâlng that the act shall not afCect an al- 
lowancé to barikrupts of tlie exemptions allowed by the state statute, 
does not àùthorlze the rétention of sach exemptions against the court 
coBts In voluntary bantouptçy; section 51, cl. 2, requiring the collection 
of fées of the clerk, ref çrefs, a,nd trustée before flling of the pétition, ex- 
cept on a sliowlng In voiûntary bankruptcy that petltloner Is without, 
and cannot obtain, the money wlth -which to pay such fées. 

On July I, 1902, Floyd O. Hines filed a pétition in bankruptcy in 
the office of the çlerk of the district court for the Southern district 
of West Virginia, accompanied by an affidavit of his inability to pay 
the costs. "Schedule B (2)," filed with pétition, showed that said 
Hines had Personal property of the value of ^yj, including $5 in cash, 
and $20 in cash in the hands of the Chesapeake & Ohio Railway 
Company, due him as wages. He exempted this personal property, 
including the $5 cash in his hands and the $20 in the hands of the 
Chesapeake & Ohio Railway Company.. On July 22, 1902, the réf- 
érée, R. M. iBaker, made a ruling, holding "that a bankrupt cannot 
exempt as against the costs of the clerk and référée and other court 
costs, and any money he bas should be applied first to the payment 
of the costs of the bankruptcy proceedings before taking out the 
amount of exemptions claimed, especially where the exemption claim- 
ed is in money." And the question thus decided by the référée was 
certified to the judge for his opinion. 
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KELLER, District Judge (after stating the facts as above). Sec- 
tion 6 of chapter 3 of the bankruptcy act provides that "this act shall 
not affect an allowance to bankrupts of the exemptions which are 
prescribed by the state laws in force at the time of the filing of the 
pétition in the state wherein they hâve had their domicile for the 
six months, or the greater portion thereof, inimediately preceding 
the filing of the pétition." It seems clear that the provision of this 
section was intended to protect property and effects in the hands 
of the bankrupt, to the extent provided by the exemption laws of 
the state wherein was his domicile, against the claims of creditors 
which might be filed in the bankruptcy proceedings. It does not ap- 
pear to be reasonable to hold that such exemptions may be retained 
as against the actual and necessary court costs of the bankruptcy 
proceedings, initiated by the voluntary iiling of a pétition by such 
bankrupt. Not only does this seem unreasonable, but the words of 
the act itself seem clearly, to my mind, to négative any such construc- 
tion of the section above quoted. 

Section 51, in speaking of the duties of clerks, provides as follows : 

"* • * (2) CoUect the fées of the clerk, référée and trustée, In each case 
instituted before filing the pétition, except the pétition of a proposed volun- 
tary bankrupt which is accompanied by an affldavlt stating that the peti- 
tioner is without, and eannot obtain, the money with which to pay such 
fées." 

A fair construction of the above language indicates that it was the 
intention' of the act to allow voluntary bankrupts to file their péti- 
tion without the payment in advance of the, fées therefor, only in 
case they did not hâve, and could not obtain, the money with which 
to pay such fées. In other words, if the bankrupt was absolutely 
without money or effects of any kind, but wàs able to borrow from 
his friends money with which to pay the court costs, he could not 
properly make the affidavit required in this case, and it would be 
his duty to pay the fées. This is a matter which has been decided 
by several différent district courts, and the following authorities are 
cited; In Re Collier (D. C.) 93 Fed. 191, it was held that an afïïda- 
vit of inability by the petitioner to pay tlie fées is not conclusive of 
his poverty; and, if circumstances appear casting doubt upon the 
truth of the affidavit, the question may be sent to the référée, to in- 
vestigate and report the facts as to petitioner's ability to deposit the 
fées. Also "a person employed by a railroad company at a salary 
of $30 per month, such salary being exempt from exécution by the 
laws of the state, is iiot entitled to take the benelît of the bankruptcy 
law without depositing the fées required by the act, on an affidavit 
that he eannot obtain the inoney with which to pay such fées; and 
his pétition, will be dismissed unless the fées are deposited within a 
reasonable time. The exemptions allowed by the act do not excuse 
the payment from them of the fées of the bankruptcy court." In Re 
Bean (D. C.) 100 Fed. 262, it was held that "the liability of a volun- 
tary bankrupt to pay the fées required by Bankr. Act 1898, § 51, cl. 2, 
does not dépend upon his having property which is not exempt, but 
he is excused from such payment only in case of absolute inability. 
He may be ordered to pay such fées out of pension money remain- 
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ing in hîs «hands at the time of filing pétition." "The exemptions 
allowed byhthejlaw do not excuse tliè payment from them of the 
fées of the bankruptcy court, so as to permit the suit to proceed 
on an afïîdavit of inability to advance the costs, as required." 
Branden. Bànkt". (2d Ed.) p. 145, § 26. Thèse authorities are abun- 
dant to show, that the holding of the référée in this case is correct. 
The petitioher is not a pauper in the sensé of the bankruptcy act. 
Exemptions allowed by the statute were> not intended to cover exon- 
érations from the payment of the fées provided for the court officers 
by that act. Having held that the statute does not confer upon a 
voluntary petitioner in bankruptcy the Unqualified right to proceed 
upon his dwn afïîdavit as tO' his poverty, it follows that if, from the 
schedule filed by such petitioner, facts appear which are at variance 
with such afïîdavit, an order should be niade rèquiring the bankrupt 
to deposit such fées before proceeding further with th_" case. 
The ruling of the référée herein is approved in fuU. 



In re YOST. 

(District Court M. D. Pennsylvania. October 13, 1902.) 

No. 118. 

1. Batjkrcptct— Fbaudulent ConveItance— Exemption. 

A banjii^upt, whlle In faillng clrcumstances, disposed of ail his Talu- 
ablè àssétB, receiving a judgment note for part of the considération. 
A Judgment %as enteréd on the note 'a few days after It was given, 
and the JOdgliient was transferred^ tô' «nother on the record; Thereaf ter 
the bankrupt made an asslgninent for the beneflt of creditors, and then 
attempted tcf discount thç.Judgmentso preyiously assigned, stating to 
the attemptpd transférée that be wasaf raid the original transfer would 
not stand, and that, wb\ïé the assignée of the Judgment had paid over 
taie money, It wàs wlthheld so that lï the bankrupt's creditors got hold 
of It It was to be reftmded, otherwlse the bankrupt was to hâve it. 
Held, tha^;4he original tj^nsfer of : the judgment was fraudulent and 
vold as to creditors of the bankrupt, and bence be was not entitled to 
his State exemption. 

In Bankruptcy. Exceptions to report of référée allowing exemp- 
tion. ,■■.•:;.:■- 

Henry p. !Fletcher, for exceptions, 

W. R. Keefer and Geo. W. Atherton, for bankrupt. 

ARGHBALD,^ Distritt Judge. This record is in rather an un- 
satisfactory shape. The refèreè has found no facts, and I^have there- 
fore to pass upon; the: tevidence which hasibeèn returned by him, 
without âny knowledge of the witnessés by which to judge of their 
credibility. The exdeptibns to the allowance df the exemption are 
based on the alleged fraudulent transfer by the bankrtipt of certain 
of his propertjr jtist prior to the time he was put into. bankruptcy. 
It seems that on Decehiber iti, 1901, being in failing circumstances, 
hedisposed of ail his available assets, and, among other things, of 
the macihinery in his mill, to U. G. Stover for $650. Of this $300 
was paid. in cash, and a judgment note for $350 given for the balance. 
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which was made payable April ist foUowing. Judgment was entered 
in the common pleas of Franklin county on this note a few days 
afterwards, and on December 24th it was transferred of record to 
Joseph E. Lehman. It is claimed that this transfer was colorable 
and fraudulent, with the design on the part of Mr. Yost to put the 
note out of the reach of his creditors. As évidence of this the testi- 
mony of Mr. Stover is relied upon. He states that about the ist 
of January, after the date of the assignment made by Yost under the 
State law for the benefit of creditors, Yost came to him, and asked 
him to discount the note, saying that he waiited to get the money 
to go away, and oflfered to throw off $15. Stover asked whether 
it had not been assigned to Lehman, and Yost said that it had been, 
but he was afraid the transfer would not stand; that while Lehman 
had paid over the money it was withheld, so that, if his creditors 
got hold of it, it was to be refunded, and, if not, he (Yost) was to 
hâve it. On the other hand, Mr. Keefer, wht) was Yost's attorney, 
testifies that at the time of the transfer to Lehman he paid Yost for 
Lehman $250 in cash, and retained the other $100 to apply on an 
indebtedness which Yost owed him (Keefer), thus making up the $350, 
the face of the note. Neither Lehman nor the bankrupt was called 
to.give his version of the transaction, so that the évidence of Mr. 
Keefer is the only attempted contradiction of Stover. But it does 
not necessarily do so. There is in fact no great difïîculty in reconcil- 
ing the two. Admitting that the money was paid over as Keefer 
testifîes, yet, if it was paid with the understanding that if the assign- 
ment to Lehman was avoided by creditors the money would be re- 
funded, the transfer was not absolute, but conditional, and the validity 
of the arrangement is open to question. 

The mère fact that the bankrupt while in failing circumstances dis- 
posed of this and other of his assets does not necessarily impress 
upon the transaction the stamp of fraud. As I had occasion to point 
out in Githens v. ShifHer (D. C.) 112 Fed. 505, a fair and open dis- 
position by a man of his property is not necessarily fraudulent, al- 
though it may incidentally hâve the efifect of leaving nothing which 
creditors can get hold of, and even though it was made for the pur- 
pose of preferring some obligations rather than others. It is only 
where the intent is to get the property out of the reach of creditors 
that it is void at law as well as by the statute of Elizabeth. 

Notwithstanding this saving observation, however, I cannot es- 
cape from the conclusion that the transfer in the présent instance 
was colorable only, and therefore covinous. Not only do we find 
the bankrupt dealing with the note as his own, and attempting to ar- 
range with Stover for its payment at a discount, after it had been 
apparently assigned to Lehman, but we hâve his admission, accord- 
ing to the testimony to which I hâve alluded, that there was a 
spécial arrangement with regard to it, by which, although Lehman 
had paid over and parted with the face of the note ($350), the money 
was so held that he would get it back if creditors successfully at- 
tacked the transfer, while if it escaped them it was to go to Yost. 
If the parties themselves had such doubts about the validity of the 
transaction that they found it necessary to so provide, how much 
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more m^y' we? If made in g^ood faith ând for a valuablë considéra- 
tion, there was no need of any further stipulation with regard to it. 
But when the possibility of its being chalïénged by creditors is recog- 
nized, ând the money is to be so heldby some one that it is to be- 
long to neither party until that quèstîôitl is disposed of, it is difficult 
to see how we can regard it as other thân an attempt to put out 
of the reach of creditors, for the betiefit of the bankrupt, an 
available asset, not yet due, which would otherwise go to them. 
This made it fraudulent, even though based on a fuU considération. 
Ferris v. Irons, 83 Pa. 179. If it had bèen shown that the doubts 
which the parties experienced had référencé to the légal authority of 
Yost to transfer thé note in 'Wew of his failing circumstances and 
the somew^iat stringent ànd not ahogether understood provisions of 
the bànicrupt law, à différent question might be presented. But as 
it is I milst regard th.e assignment as a fraudulent disposition of 
property by fhe bankrupt whiçh forfeits his right to the exemption 
otherwise giyen him by the state law. Huey's Appeal, 29 Pa. 219; 
Imhofï's Àppeal, 119 Pa. 350, I3 Atl. 279; In re Kreider's Estate, 

135 Pa- 57.8, ij9Atl. 1073. 
The exceptions are sustaîned, the report of the référée is set aside, 

and the case Sèiit back, with instructions to disallow the exemption 

claimed by the bankrupt. 



In re DTJBLE et al. 

(IHstrlct Conrt, M. D. Pénnsylvanla. September 26, 1902.) 

No. 132. 

1. BÀHKauPTCÏ^Cl.Ani8 iPOB RBITF in PENSfiTL VANIA— DlBTRAINT—EPFECT—CnS- 

Where, at the time of the fallure o( a .bankrupt firm, It owea more 
than a year's rent, and after the flrm haà been adjudged a bankrupt. 
bat beforé the sélection of a trustée, the landlord dlstrained for the full 
emount due, shewas not entltled to a préférence out of the proceeds 
Of:the banknipt estate by reason of guch distraint proceedings, slnce at 
the time they were begun the property was in custodia legis, but was 
conflnëd to> the year's r^t givea by the ï'ennsylrania statute In case 
of an esecUtloQ. 

In Bankruptcyi 

T. M. B. Hicks, for exceptions. 
E. C. Duble, opposed. 

ARCHBALD, District Judge. The bankrupts at the time of their 
failure occupied the store where they were doing business at a rent 
of $1,500 a year, payable quarterly, and on January i, 1902, were 
$1,910 in arrears. : On Febrùary 7th they were adjudged bankrupts 
on their own pétition, and a meeting of creditors was called for 
Febrùary 20th for the purpose of selecting a trustée; but before this 
had taken place, on Febrùary I9th, Mrs. Elliot, the landlord, dis- 
trained for the full amount of the rent due. By arrangement between 
the parties the goods of the bankrupts on the premises were subse- 
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quently sold by the trustée, and $3,100 realized, eut of which the 
landlord daims the full amount of her rent, with costs. The référée 
allovved one year's rent ($1,500) as a preferred claim under the Penn- 
sylvania statute (Act June 16, 1836, § 83; P. L. 77f), but refused the 
rest, holding that at the time of the distress the goods of the bank- 
rupts were in the custody of the law, and that the landlord, therefore, 
took nothing thereby. In this view I entirely concur. 

A landlord in Pennsylvania has the right to distrain for rent in 
arrear on any goods on the demised premises, and when a distress 
is properly made the goods are bound for the rent, whatever it 
may be, even to the extent of the whole term, if due. Goodwin v. 
Sharkey, 80 Pa. 149. But to be of avail the right must be exercised, 
and it cannot be where the goods hâve been taken into légal cus- 
tody. Pierce v. Scott, 4 Watts & S. 344. No doubt, in case of an 
exécution against the tenant, a distress may be made at any time 
before actual levy (McHugh v. Maloney, 4 Phila. 59) ; but it cannot 
be after that, and it is to compensate for that which is thus taken 
away that the landlord is given a priority by the statute out of the 
proceeds in case of a sale, not exceeding one year's rent. Greider's 
Appeal, 5 Pa. 422. This préférence is preserved under the bankrupt 
act, the taking of the tenant's goods by virtue of its provisions being 
regarded as within the equity of the statute. Longstreth v. Pennock, 
20 Wall. 575, 22 L. Ed. 451; In re Hoover (D. C.) 113 Fed. 136; 
Wilson V. Trust Co. (,C. C. A.) 114 Fed. 742. But the right of the 
landlord to invoke the statute is necessarily based upon the theory 
that the proceedings in bankruptcy amount to a taking, and if that 
be so the right to distrain is thereby eut olï. It may be that this is 
assumed rather than decided, and perhaps it involves a reasoning in 
a circle to so argue, but there can be no doubt as to the correctness 
of the conclusion, however reached. 

It is not necessary to détermine the effect of involuntary proceed- 
ings, but in case the pétition is a voluntary one, as hère, the resuit is 
clear. By the adjudication which immediately follows, it is definitely 
decided that the person is a bankrupt, that the court has jurisdiction, 
and that the proceedings are well brought. The estate of the bank- 
rupt is thereby drawn into liquidation under the supervision of the 
court according to the provisions of the bankrupt law, with which 
nothing can be allowed to interfère. If proceedings hâve been in- 
stituted against the property by exécution or otherwise prior to the 
filing of the pétition, they toay be enjoined and stayed, while by ex- 
press enactment ail liens obtained through the médium of légal pro- 
ceedings within four months are made null and void. With such 
complète control over the property of the bankrupt as is thus given 
it is difHcult to see why it is not to be regarded as in the actual 
custody of the law. It is not necessary, as is argued, that the trustée 
should take possession in order to complète it. This is a mère mat- 
ter of formai investiture, which follows as of course when he has 
been chosen, his title, according to the act, relating back to the date 
of the adjudication. Where the property is widely scattered, as it 
may be in many instances, some time may elapse before actual posses- 
sion is taken, and it can hardly hâve been the purpose of the act to 
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leave îtiopen, in conséquence, to seizure, by dîstress or otherwise, 
mçanwhije, , 

The case 0f Butler V. Morgant 8 Watts & S. 53, on which the ex- 
ceptant reiiçs, afifords no support for her contention, when confined 
to its oWn i acts. "The only question presented for our considération 
in thîs case," says the court, "is whether the landlord could, duriiig 
the opération of the Ip.te bankrupt act of congress (1841), distrain on 
the goods of his tenant found on the leasedpremises for rent due 
and in arrears, after the latter had petitioned for the benefit of the 
bankrupt act, and before he had been declared a bankrupt." It was 
decided that he could ; but, however that may be, the distinction be- 
tween that case and the one in hand; is that, there, there had been 
no adjudication, and hère there had. It is true that the court, relying 
on certain English authorities, goes on to say that the landlord may 
distrain for the whole rent due, whatever its amount, even after the 
tenant has been declared a bankrupt and an assignment of his prop- 
erty has been made, the goods on the premises being liable not- 
withstanding the transfer. But as was said by Cadwalader, J., in 
Re Appold, I N. B. R. 621, Fed. Cas. No. 499 : 

"TJnder the présent System of banfcruptcy In the United States (Act 1867), 
the estate In the hands of thé assignée is more determlnedly in légal cus- 
tody than under the English System. There is therefore, I tblnk, reason to 
doubt th^ applicàbility of the English décisions that a landlord's rlght to 
distress çonti&ues after an assignment under the baniiruptcy of his tenant." 

This is njy own view of the law. FoUowing it, it was held in Re 
Gersou,,! Nat, Bankr. N. 315, 2 Ara. Bankr. Rep. 170, that a land- 
lord: whodistrained after the filing of an involuntary pétition and be- 
fore adjudication took nothing by the proceeding, being confined to 
the prior^ty given him bythe statute. This is in entire conflict with 
the case relied upon by the exceptant, which alsp runs counter to the 
accepted doctrine that an adjudication disposes of the tenancy, so far 
as the est?^te of the bankrupt, isconcerned, subsequently accruing rent 
not being prpvable against it. Coll. Bankr. p. 393. In view of this, 
I cannot, regard the case as a correct exposition of the law, and tnust 
décline to fpllow it. 

The exceptions are overruled, and the report of the référée is con- 
firmed. 



THE COLORADO. 

THE T. L. STTJEÏBVANT. 

(District Court, E. D. New York. August 5, 1902.) 

1. Coi^i-TsioN— Stbam Vbssem— Faildkk to Maiktain Propeb Lookout. 

Two steam yessels, which came Into collision on converging courses 
In East rlrer,; no signal havlng been made by either, both held la fault 
for tlie fallure to maintain a proper and eflOiclent lookout. 

In Admiràlty. Suit and cross-libel for collision. 

Wilcox & Green, for libelants. 
James J. Macklin, for calmants. 
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THOMAS, District Judge. On the 2d day of February, 1900, 
at 7 p. m., on a flood tide, the ferryboat Colorado came in collision 
with the steam lighter Sturtevant, in the East river, and for the in- 
juries severally received by the vessels the libel and cross-libel herein 
are filed. When the Colorado was coming from her slip at EHza- 
beth Street, she gave one long slip whistle. Then the Sturtevant 
was somewhat above the Brooklyn Bridge, but had not passed the 
ferry slip. No signais were exchanged between such vessels. At 
the same time the ferryboat Republic, bound diagonally across the 
river for Main street, Brooklyn, issued from the slip adjoining at 
Catherine street. The Colorado passed under her stern. There- 
after the Republic exchanged a single whistle with the Sturtevant. 
At about the time the Sturtevant was crossing the bows of the Re- 
public, the Minneola came from Main street, Brooklyn, bound for the 
Catherine street slip in New York. The Sturtevant passed in front 
of the Minneola, whether with or without signais it is unnecessary to 
détermine, and shortly thereafter the Sturtevant and Colorado came 
together somewhere near the center of the river. The intended 
courses of the Colorado and the Sturtevant were up the river, and 
with the flood tide prevailing it was to the advantage of each vessel 
to be nearer the center of the river than either shore. The claim of 
the Sturtevant is that when she was near the center of the river, and 
in advance of the Colorado, the latter, having turned upstream, was 
discovered on the lighter's port quarter, and that she immediately 
struck the lighter about 20 feet from the stern, scraping along her 
side to a point some 20 feet aft the bow. The claim of the Colorado 
is that when she came from her slip the Sturtevant was about abreast 
of her, and some 200 feet from the Brooklyn shore ; that later, when 
the Colorado had passed up to the neighborhood of slip 42, the 
Sturtevant was suddenly seen coming up from behind on the star- 
board side, and the latter's bow, 5 feet aft the stem, struck the ferry- 
boat at a point about 75 feet from her bow, and some 10 or 15 feet 
forward of the wheel ; and that the port side of the lighter then swung 
against the ferryboat, producing the other injuries which she un- 
doubtedly received along her port side. There is the usual diversity 
of évidence, but there is no dilïiculty in reaching the following finding 
of facts : That the Colorado, bound for a slip which should take her 
up the center of the river, passed under the stern of the Republic, 
and atteinpted to reach a somewhat central position in the river ; that 
meantime the Sturtevant, somewhat to the Brooklyn side of the cen- 
ter of the river, but by no means as far as stated by the witnesses on 
the Colorado, exchanged signais to pass in front of the Republic, 
and did so, and then went to port, pursuant to signais or otherwise, 
in order to cross the bow not only of the Republic, but also of the 
Minneola, so that, while the Colorado was approaching the center of 
the river, for the purpose of straightening up for her slip, the Sturte- 
vant M'as going to port to avoid the Republic and the Minneola. It 
is less certain what each vessel did as they came nearer together. 
The évidence of Durkee, a skilled mariner, and disinterested wit- 
ness, is helpful. He testifîes that the Colorado earlier was astern 
of the Sturtevant, both headed to the eastward, on courses 150 feet 
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jap^rt, ^n4 that at the time of the, collision the bow of the Sturtevant 
was aft the bow of the Colorado. In such case the Colorado's bow 
ha;d passed, and she herself was passing, the Sturtevant, at the time 
of the collision. Durkee further states that the Sturtevant suddenly 
came to port, thereby changing her course fully four points. But, 
standing on the Colorado, he might not be able to know whether she 
went to starboard or the Sturtevant came to port. He would not 
say that the Colorado was under a steady wheel. He states that, 
while he was still forward, he saw the red light, and later the green 
light, of the Sturtevant open. This would be décisive, if it were not 
that the Colorado, passing and crossing the Sturtevant's bow, would 
open the latter's lights to the extent Durkee saw thera. It is évident 
that at the time the Sturtevant was going to port, if she did, the 
Colorado had not passed her, but was abeam of her. Inasmuch 
as the Colorado was the faster vessel, the Sturtevant could not hâve 
changed her course to port, traveled the distance of 150 feet, and 
struck the Sturtevant 75 feet aft of the Colorado's stem, unless the 
deflection had begun before the Colorado's pilothouse was forward 
of the Sturtevant. The Colorado was 185 feet and the Sturtevant 
86 feet in length. The Colorado, at the outstart, was overtaking, 
and sbould hâve observed the Sturtevant's diagonal approach earlier 
than sh0 did. But the Sturtevant must hâve seen that she and the 
Colorado were drawing towards each other, for the Colorado's bow 
projected beyond the Sturtevant's stem at the time of the collision. 
It is inconceivable that the vessels should not hâve discovered each 
other upon converging courses had prôper lookout been kept. But 
each pilot claims that he was surprised. 
The damages and costs will be divided. 



In re GRAVES. 

(Dîetrict Court, B. D. Wisconsln. August 13, 1902.) 

1. Cbiminai. La"*-— Change op Sentence. 

Wliec© the exécution of a sentence to Imprlsonment In the Détroit 
House of Correction had commenced when the warden refused to carry 
ont the sentence because not allowed to recelve fédéral prisoners for 
such term Under the state law, the court, at the game term at which 
the sentence was Imposed, had authorltjf to recall the prisoner, set aside 
the sentence, and Impose one for a shorter term in another house of cor- 
rection. 

On Application for Writ of Habeas Corpus. 
Phillips: & ïNeillson, for petitioiier. 

SEAM AN, District Judge. The petitioner Js împrisoned in the 
Milwaukee |îptise of Correction under sentence and commitment by 
the district court of the United States for the Northern district of 
Illinois upon îndictment for violation of sections 5430, 5431, Rev. St. 
Û. S., and' plea pf guilty entered therein, to serve at hard labor for a 
period of i^^ years from the date of sentence, June 23, 1902, and ap- 
plies for writ of habeas cprpus, alleging that such imprlsonment is 
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unlawful upon the following ground : That the petitioner was previ- 
ously, on June i6, 1902, sentenced on the same charge "to imprison- 
ment in the house of correction of the city of Détroit, in the state of 
Michigan, for the period of two years," and was thereupon committed 
"and entered upon the service of said sentence, and was for a number 
of days imprisoned" thereunder. The question thus raised is not com- 
plicated by any hardship imposed upon the prisoner by the resentence, 
nor by any excess or want of jurisdiction in the original sentence, for 
the term was clearly within the statute; and the only objection sug- 
gested to its exécution was the refusai of the warden to carry out the 
sentence because not allowed to receive fédéral prisoners for such 
term under the state législation. It involves only the inquiry whether 
the court possessed the power to recall the prisoner, set aside the 
sentence, and impose another modified sentence during the same term, 
notwithstanding the fact alleged that exécution of the former sen- 
tence had commenced; and, whatever diversily of opinion appears in 
other jurisdictions, the doctrine is established in the fédéral courts 
that such power exists, and that it is applicable as well where the 
original sentence was in excess of jurisdiction. Bassett v. U. S., 9 
Wall. 38, 41, 19 L. Ed. 548; Ex parte Lange, 18 Wall. 163, 167, 21 
L. Ed. 872; Reynolds v. U. S., 98 U. S. 145, 168, note, 25 E. Ed. 
244; In re Bonner, 151 U. S. 242, 259, 14 Sup. Ct. 323, 38 L. Ed. 149; 
Williams v. U. S., 168 U. S. 382, 389, 18 Sup. Ct. 92, 42 L. Ed. 509; 
Ex parte Waterman (D. C.) 33 Fed. 29; U. S. v. Harman (D. C.) 68 
Fed. 472. In Ex parte Lange, supra, the doctrine so stated is dis- 
tinctly recognized, but the case is distinguished as one where the stat- 
ute authorized imprisonment, or fine, in the alternative only, and the 
sentence imposed both; and the majority opinion merely holds that 
new sentence of imprisonment alone cannot be imposed after payment 
of the fine, which operated as a satisfaction of the prior judgment. 
The sentence under which this petitioner is imprisoned is in ail re- 
spects more favorable to him than was the original sentence, and es- 
cape therefrom is sought on the ground of change in the place of im- 
prisonment after he had "entered upon the service" of the first sen- 
tence. 

As the place of imprisonment was discretionary, and in no sensé 
aflfected the jurisdiction, and the power of the court over its own judg- 
ment within the term is undeniable (Ex parte Lange, supra), ï am 
clearly of opinion that the sentence and commitment in question are 
valid, and, no ground appearing to grant the petitioner the benefits of 
a writ of habeas corpus, the application is denied. 



In re HENBY ZELTNEB BEEWING CO. 

(District Court, S. D. New York. Angust 25, 1902.) 

L Bankhuptcy — Corporations — Acts of Bankruptcy. 

A corporation whicti In fact has suffi cient property to pay its debts 
does not become insolvent within the meaning of the banliruptcy act of 
1898, nor does it commit an act of bankruptcy, by submitting to the 
appointment of a recelver by a state court. 
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In Bankryptcy. On pétition in involuntary bankntptqr. 

A. Blumenstiel, for petitioning creditors. 

John Oscar Bail (Henry A. Forster, of counsel), for respondent. 

ADAMS, District Judge. The facts in this case appear in a stipu- 
lation between the parties, marked Exhibit i, and the papers referred 
to itherein, marked Exhibits 2, 3 and 4. It is not necessary to re- 
stâte them. The question to be determined is whether the corpora- 
tion committed an act of bankruptcy. 

The pétition allèges that the corporation on the 7th day of Febru- 
ary, 1902, and within four months next preceding the filing of the 
pétition^ with intent to hinder and delay its creditors, conveyed and 
transferred ail its property, in that, through its directors and ofîicers, 
then existing, it caused an application to be made to the Suprême 
Court of the State of New York for the appointment of a receiver, 
which receiver was thereupon appointed, duly qualified and took pos- 
session, with the consent of the Brewing Company, of ail of its prop- 
erty, and proceeded to conduct its business ; it is further alleged that 
ail the creditors hâve been enjoined from taking any proceedings to 
collect the debts, and that at the time of the said application and 
appointment of Receiver, the corporation was insolyent. 

Thodfecision turns upon the alleged insolvency. The creditors con- 
tend that notwithstanding a stipulation between the parties to the 
cfFect that the corporation was actually solvent at the time of the 
proceedingS; in the State Court, and now owns sufficient property 
to pay its debts, it must be regarded as insolvent under the défini- 
tion of section i (15) of the Act, because it sufifered ail of its prop- 
erty to be placed in the hands of a receiver in the State Court, and 
after doing so had none with which it could pay its debts, and there- 
fore had brought itself within the purview of the Act. 

As matter of fact, the corporation is not without property to pay 
its debts. The property is beyond the immédiate reach of creditors 
by judgment and exécution, but is in the custody of the law for their 
benefit, and in due course ail the creditors will hâve the benefit of the 
pending proceedings. It is urged that under the laws of the State, 
the proceeding. has been improperly resorted to by the ofEcers and 
directors resigning their positions in order to bring the Statute under 
which a receiver was appointed into opération, but that is obviously 
a mattèr for considération by the State Court. I regard as unsound 
the argument on behalf of the petitioning creditors, that a corpora- 
tion which is solvent in fact becomes insolvent in contemplation of 
the Bankruptcy law upon the appointment of a Receiver in a State 
Court, and the authorities are opposed to such a construction of the 
Act. In re Baker-Ricketson Co. (D. C.) 97 Fed. 489; Vaccaro v. 
Bank, 43 C. C. A. 279, 103 Fed. 436; In re Empire Metallic Bed- 
stead Co. (D. C.) 95 Fed. 957; Id.,,39 C. C. A. 372, 98 Fed. 981; 
Davis V. Stevens (D. C.) 104 Fed. 236 ; In re Harper & Bros. (D. C.) 
100 Fed. 266. The pétition is dismissed. 
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ADAMS V. SHIRK et al. 
(Circuit Court of Appeals, Seventh Circuit. May 6, 1902.) 

No. 833. 

1. Appeal— Rbs JaDicATA. 

The question of res judicata cannot be considered on appeal, It not 
having been in issue below. 

2. Fkdekal Courts— Objections to JuBiSDiCTrON— Burden of Proop. 

Under Act Cong. March 3, 1875 (18, Stat. 470),, providlng tliat if in 
a suit in a circuit court of the United States it shall appear to the 
satisfaction of such court at any tlme that the suit does not really 
involve a dispute properly within sald court's jurisdiction, or that the 
parties hâve been improperly or colluslvely made or joined to creàte 
a case cognizable by said court, it shall dismiss or remand the suit, 
while the question of whethér there is a real diversity of cltizenship 
need be raised in no partlcular manner, except that It shall be on notice, 
plaintiffs allégation that he is a citizen of a certain state, other than 
that of which défendant is a citizen, is prima facie true, and is not 
overcome by a simple déniai in the plea in abatèment that plaintifC 
is a citizen of such state, but défendant bas the burden of shovring 
that there is not a diversity of cltizenship. 

3. CiTizENSHip— Evidence. 

Plaintiff is not shown to be a citizen of Illinois by hls testimony: 
"Prior to 1896 I resided in Chicago. Since that year my résidence has 
been, and novvr is, at Indianapolis, Indiana. I Ilve at * * * in In- 
dianapolis. I hâve an office in Chicago. I belong to two clubs in 
Chicago, and, although I am a nonresldent member, I pay the dues 
of a résident member. At one of the clubs I hâve a room. * ♦ • My 
wife is now in Califomia. * • * i ^as in Europe last summer, and 
always register as being from Indianapolis." 

4. MORTGAGBD PbEMISES— OWNBR DP LESAL EsTATE. 

• As against others than the mortgagee, the mortgagor is the légal 
owner of the estate, So that when making a lease he may reserve a 
covenant against assignment without written consent. 

6. Lbases — Denting Landlord's Title. 

The lessee may not deny that the landlord had a good title when the 
lease vras made, nor the assignée of the lease deny that the landlord's 
title was good at the time of the assignment. 
(J. Bame — Recovbrt op Rent by Grantbes. 

Ifnder Starr & C. Ann. St. 111. c. 80, § 14, preserving to the grantees 
of the reversion the same remédies for the reeovery of rent that the 
lessor had, the lessor and those to vehom he has granted undivided in- 
terests, less than the whole, may together maintaln action for the rent. 

7. Same— Assignment— CoNTRACT betwbbn Assignée and Lessor. 

Though a lease contain a covenant that the lessee shall not assign 
without written consent of the lessor, and that any assignment shall 
contain an assumption by the assignée of the terms of the lease, yet If, 
without such written consent, there is an assignment by which the 
assignée agrées that he accepts and assumes ail the terms of the lease, 
and will perform ail its eovenants and agreements, there is a contract 
to this effect between the assignée and the lessor, and his grantees of 
interests in the premlses, on their accepting rents from the assignée. 
& Same— Relbasb op Covenants by Lessee. 

Where the assignment of a lease contains, as provided by the lease, 
an assumption of the terms of the lease, and an agreement to perform 
its covenants, such agreement, being one with the lessor, on acceptanee 

ITS. Diverse cltizenship as ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. O. A. 249; Mason v. Dullagham, 27 C. C. A. 298. 
t 5. See Landlord and Tenant, vol. 32, Cent. Dlg. §§ 166, 171, 176. 
117 F.— 51 
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by hlm of the rent from the assignée, cannot be afterwards released by 
the lessee. 

9. USURT— ASSUMPTION OF ÇOHTBAOT. , - ' 

Thete Is nb usury In the assumptibn of a valld contraint provlding for 
8 per cent, interest, ttaough betur^eeu the maklng and the assuming of 
the contract légal interest was reduced from 8 per cent, to 7 per cent. 

In Ërror to the Circuit Court of the United States for the Northern 
Division ! of the Northern District of Illinois. 

In Maifëii/iSÔi; Smith èwt à 9Ô-yeàt'leas^ certain real estate in Chi- 
eagp froin Bl^rt W. Shift, iii whose nàinç the légal title then stood. The 
lessee ajèrèçâ, toi pay reùt, taxes, spécial assessments, and insurance. The 
lease, ëohta^nw' covénints that ttie lessee would not aSsign without the 
writtHi èbi^lifent of the le^sor; that, l£ an âsslgnment wère made, it should 
be éTldéttÇB^ ïby an instnUflént in vrtitingréontaining a clause sufflclent in 
la* tq ^e ^eçt that the assignée persorikll;^ accepta and assumes ail the 
terrap,' c<ftén^i(its, and agreèments in the lëasp, and wlU petson^liy comply 
■with aii^i ]l|e TOund by them; 'tnd that the lëssor might déclare a forfeiture 
for h^èa,eJi"9f 'any of the lessee's covenaûts.. In Deceniber, 1895, Smith as- 
signed.th^' 'taie?l)ired term tO| Adams, plàintlfl in errer. The assignment 
was evidemfeéa by a -written instrument executed by Smith and Adams, 
which contained the clause profided for in the lease, -whéreby Adams as- 
sumed ail the tenus, covenants, and agreements in the Isase, and agreed. 
persbhall^tb comply wlth and be bound by them. A writtefl consent to the 
assigtimeiit ■Wtos Indorsèd thereon, sigued by Elbert W. Shirlî, Milton Shirlî, 
and Alicl S. Edwards. Ùnder thèse wi^itlngs Adams entered and retained 
posses^lQn uiitil Fôbruary, 1897, when he assigned the unexplred term to 
PettersOBÏ. 'la March, 1891, -wlien the lease was made, the realty was uuder 
moitgagé, which was pald off In April, 1895. In November, 1891, Elbert W. 
Shlfk 'Cbnvéïfed fen Undlvidéd one-thlrd. interest in the realty to his mother, 
Mary Shirk, an undivided two-nlnths intferest to his brother, Milton Shirk, 
and a Ulre Interest to his sieter, Alice S. Edwards. This wa=- in fulfiUment 
of the pùrpose of the purchase. In which he acted for hlmself and his rela- 
tives named,'"but there was nothing In the deed to him to indicate that 
others were Interested In the purchase. Mary Shirk died testate in August, 
1894. By her will she gave and deylsed ail her estate, real and Personal, 
to her three Chlldren named* aB trustées, to pay debts and legacies, and to 
hold jthe resldue Intact asone fnnd, the Income of which should belong to 
the three chlldren for their own use, until the expiration of the trust on the 
death of the last survivor, when the principal should be dlvlded per stlrpes 
among their children then Uying. The ^ygl ^Igo gave the trustées fuU power 
to sell, convey, and rent real estate in wWchthe testatrlx had an interest, 
and to deal with her iHisinees Interests at their discrétion. When the lease 
was made, the Illinois statute authorizeâ 8 per cent, interest, which was 
reserved in the lease upon dellnquent installments of rent, and upon taxes, 
spécial assessinents, iwd Insurance pald l^y the lessor. The maximum légal 
rate had been reduced to 7 per cent prier to the assignment from Smith to 
Adams. In July, 1899, prl<>r to the commencement of this action, Adams 
procured from Smith a written release of the obligations Adams had as- 
sumed in the assignment from Smith to him. The défendants in error, 
Elbert W. Shirk, Milton ; Shirk, and Alice S. Edwards, personally and as 
trustées under the wlil of Mary Shirk, refused to recognizei the assignment 
from Adams to Petterson; and, as citizens of Indiana, they brought this 
action in assumpsit to recover from Adams, a citizen of Dlinois, for de- 
llnquent rent accrulng ln:'1898 and the flrst quarter of 1899, and also for 
taxes and spécial assessments paid by them, together with 8 par cent, in- 
terest thereon. Adams filed pleas of the gênerai issue, of usury, and of 
want of jurisdiction, on thé ground that Elbert W. Shirk was a citizen of 
Illinois. The repUcation was, a gênerai déniai of the spécial pleas. There 
was no confilct in the evidwoe. The f acts herelnbef ore stated were proven. 
Bespecting Elbert W. Shirk's cjtizenship, he testified as a witness for de- 
fendants in error substantially as foUows: "Prier to 1896 I reslded in Ohi- 
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cago. Slnce that year my résidence has been, and now Is, at Indlanapolis, 
Indlana. I Uve at 439 Pennsylvania street in Indianapolis. I hâve an office 
in Cliicago. I belong to two clubs in Chicago, and, although I am a nan- 
resident member, I pay the dues of a résident member. At one of the clubs 
I hâve a room, and hâve had for some time. My wife Is now In Califomia 
with her mother. I was In Europe last summer, and always reglstered as 
being from Indianapolis." No other évidence on the subject was Introdueed 
or offered by either party. 

Défendants in error had a verdict and Judgment for the amount of de- 
linquent rent, taxes, and spécial assessments set up in the déclaration, 
together with 8 per cent. Interest thereon. Motions for a new trial and in 
arrest of judgment were overruled. TJnder his 48 spécifications of error, 
based on varions adverse rulings to which exceptions were duly reserved, 
plaintiff in error présents contentions which may be grouped thus: (1) The 
citizenship of Elbert W. Shirk was in issue, and was not proven to be such 
as to give the court jurisdiction. (2) When the lease was made, Elbert 
W. Shirk owned only the equity of rédemption. The légal title was In the 
mortgagee. Shirk, therefore, did not hâve such an estate in the land as 
authorized him to reserve the covenant not to assign without written con- 
sent. (3) By hls conveyance to his mother, brother, and sister, Elbert W. 
Shirk severed the reversion and destroyed the covenant not to assign. The 
covenant, therefore, was not operative when Smith assigned to Adams, and 
Adams to Petterson. (4) The written consent to the assignment from Smith 
to Adams was not sufflcient, The restriction was therefore waived. (5) 
Adams took the leasehold by privity of estate only. There never was any 
prlvity of contract between him and défendants in error. His assignment 
to Petterson In 1897 broke the prlvity of estate, and he was not llable for 
rents accruing thereafter. (6) Adams's covenants in the assignment from 
Smith to himself were for the beneflt of Smith. Défendants in error were 
not parties to those covenants. Therefore Smith's release of Adams, made 
before this action was commenced, was a bar. (7) Adams's contract of as- 
sumption was usurious. (8) This action was not malntainable on the law 
side of the court. Défendants in error claim that ail of thèse questions, 
except the flrst, sixth, and seventh, are res adjudicata by the décision of 
this court Jn Adams v. Shirk, 43 C. C. A, 407, 104 Fed. 54; same case on 
pétition for rehearing, 44 C. C. A. 653, 105 Fed. 659,— which, it is said, was 
an action between thèse same parties to recover rent for 1897 under the 
lease and contract of assumption involved in this case. In their pleadings, 
however, défendants In error did not tender any issue of former adjudica- 
tion. 

William Burry, for plaintiff in error. 
Frédéric Ullniann, for défendants in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judgeâ. 

BAKER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Inasmuch as no issue of former adjudication was made, tried, and 
determined in favor of défendants in error, the questions that are duly 
presented by the présent record remain at large. 

_ I. Prior to the act of March 3, 1875 (18 Stat. 470), if the necessary 
diversity of citizenship was duly pleaded in the déclaration or bill of 
complaint, évidence to the contrary was inadmissible, except under a 
plea in abatement in the nature of a plea to the jurisdiction, and a plea 
to the merits was a waiver of the plea in abatement. Farmington 
Village Corp. v. Pillsbury, 114 U. S. 138, 5 Sup. Ct. 807, 29 L. Ed. 
114; Hartog V. Memory, 116 U. S. 388, 6 Sup. Ct. 521, 29 L,. Ed. 725. 
By that act it was provided: 
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"That If; In any suit cômmenced in a circuit court or reînoved from a 
State court tô a circuit court of the United States, it sliall appear to the 
satisfaction of said circuit court, at any time after sueh suit bas been 
brougliît or removed therètp, that sucli suit does not really and substantially 
Involy^ ia. dispute or a controvérsy properly wlthln the jurisdiction o£ said 
circuit court, or that the parties to said suit hâve been improperly or col- 
lusivèly mâde or jolned, elther as pialntlffs or défendants, for the purpose 
of creating a case cognlzable or removable under thls act, the said circuit 
court shall proceed no further therein, but shall dismiss the suit or rernand 
It to the court frdm which it was removed, as justice may require." 

Of the effect of this act in modifying the former procédure, the su- 
prerne cotirt, in Hartog v. Memory, supra, said: 

"Neither party has the right, hovrever, vs'ithout pleadlng at the proper 
time and, in the proper way, : to introduce évidence, the only purpose of 
which Is to m&kB out a cause for dismissal. The parties cannot call on the 
court to go behind the averments of cltizenshlp in the record, except by a 
plea tOi the jurisdiction, lOrsome other appropriate form of proceeding. The 
eaus€i le not to be tried by the parties as though there was a plea to the 
jurisdiction, w.hen no such plea has been flled. The évidence must be di- 
rected to the issues, and : It la only when f acts material tp the issues show 
there Is not jurisdiction that the circuit court can dismiss the case upon the 
motion of elther party. If In the course of a trial it appears, by évidence 
which Is admissible under the pleadings, and pertinent to the Issues joined, 
that the suit does not really and substantially involve a dispute of which 
the court has cognizance, or that the parties hâve been improperly or collu- 
slvely made or joined for the purpose of creating a cognizable case, the 
court may §top ail further proceedings and dismlss the suit." 

Defehdattts, in errer rely on this case to show that, since plain- 
tifif in error fîled his plea in abatement with his pleas to the merits, the 
évidence as to jurisdiction cannot be considered. But in Morris 
V. Gilmer, 129 U. S. 315, 326, 9 Sup. Ct. 289, 32 L. Ed. 690, the doc- 
trine of Hârtog V. Memory on this point was denied, and it was held 
that: 

"The act of 1875 Imposés on the dréuit court the duty of dismissing a 
suit if It appears at any time after It is brought, and before it is finally 
disposed of, that it does not really and substantially involve a controvérsy 
of which It may properly take cognizance. And the statute does not pre- 
scribe any partlcular mode In which such fact may be brought to the at- 
tention of the court. It may be donc by alHdavits, or the dépositions talcen 
in the cause may be used for that purpose. However done, it should be 
upon due notice to the parties to be affected by the dismissal." 

And in Anderson v. Watt, 138 U. S. 694, 701, u Sup. Ct. 449, 450, 
32 L: Ed. 1078. the court said : 

"Under the act of March 3, 1875, the objection to the jurisdiction upon 
a déniai of the avermént of cltizenshlp' is not conflned to a plea in abatement 
or a demurrer, but may be taken In the answer, and the time at which it 
may be raised is not restrlcted. Although the avermént as to cltizenshlp 
may be sufflcient, yet, if it , appear tiiat that avermént Is untrue, it is the 
duty of thé circuit court to dismlss the suit; and this court, on appeal or 
wrlt of error, must see to It'that the jurisdiction of the circuit court has 
In no respect been Imposed upon." 

It is inaiiifest, therefofe, that défendants in error are mistaken în 
clairhing that thè; question of jurisdiction on the necessary diversity 
of citizenship is not bêfOrè the court. But the question is not, as 
plaintifï in erfOr contends, whether défendants in error hâve discharged 
the burden of proving that Elbert W. Shirk wàs a citizen of Indiana. 
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The proper allégation of jurisdictional facts, prima facie, was true. 
Simply to deny that Elbert W. Shirk was a citizen of Indiana would 
not show a want of jurisdiction. He may hâve been a citizen of some 
other State than Illinois, whereof plaintiff in error was a citizen. That 
Elbert W. Shirk was a citizen of Illinois was a material and necessary 
allégation. It was an affirmative averment, the burden of proving 
which, even under a proper plea in abatement, would hâve failen on 
plaintiff in error. Sheppard v. Graves, 14 How. 505, 512, 14 L. Ed. 
518; De Sobry v. Nichoison, 3 Wall. 420, 18 L. Ed. 263. Under the 
plea in the présent case, the office of which was no broader than a mo- 
tion or a suggestion to the court to protect itself from imposition, the 
burden most assuredly was upon the moving party. Plaintifï in error 
introduced no évidence on the subject. The évidence of défendants in 
error does not establish that Elbert W. Shirk was a citizen of Illi- 
nois, and that the circuit court was imposed upon. 

2. The légal title of the mortgagee is recognized only for the bene- 
fît of the holder of the mortgage debt. Against ail other persons the 
mortgagor is the légal owner of the estate. Barrett v. Hinckley, 124 
111. 32, 14 N. E. 863, 7 Am. St. Rep. 331; Seaman v. Bisbee, 163 111. 
9.1, 45 N. E. 208. When the lease was made to Smith, Shirk therefore 
had perfect authority to reserve the covenant against assignment with- 
out written consent. Furthermore, neither Smith nor Adams will be 
heard to deny that his landlord had good title when the lease or when 
the assignment was made. Cox v. Cunningham, ^y 111. 545 ; Hardin 
V. Forsythe, 99 111. 312; Sexton v. Carley, 147 111. 269, 35 N. E. 471. 

3. The Illinois statute (chapter 80, § 14, Starr & C. Ann. St.) pré- 
serves to grantees of the reversion of demised lands the same remédies 
for the recovery of rent that the lessor had. It is conceivable that, 
if Elbert W. Shirk had conveyed in severalty to various grantees dif- 
férent parcels of the demised land, a grantee might not enter upon his 
portion for breach of a covenant made with the owner of the whole. 
But hère ail the owners in common of undivided interests are seeking 
to recover for delinquent rents. Their right to recover is clear, if 
Elbert W. Shirk could hâve recovered, had he remained the sole 
owner. 

4. It is said that the written consent is inefficient, because défend- 
ants in error did not exécute it as trustées, but only as individuals ; 
that défendants in error, in both capacities, accepted rent, and thereby 
waived the requirement of written consent to assignments; and that, 
the restriction being gone, Adams's assignment to Petterson was bind- 
ing on défendants in error, and Adams was relieved from paying rent 
thereafter. The provision for written consent was for the benefit 
of the lessor. One can vvaive a safeguard for his own protection. He 
may thereby eut himself off from a particular défense or a particular 
remedy, but in other respects he créâtes no rights in his adversary. 
The claim of plaintifï in error that the acceptance of rént from him 
was a binding récognition of the validity of Smith's assignment to him, 
and of his right to assign without written consent, proves that con- 
sent by moûth or act is as effectuai as consent in writine for the pro- 
tection of the assignée. It is therefore immaterial whether consent, 
unquestionably given by act, was also duly expressed in writing. Im- 
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material, too, in vîew of the answer to be given to the next contention 
of plàiritiff in error, is the question ivhether the assignment to Petter- 
sôn destroyed the privity of estate between the parties to this action. 
Thfe eiiding of the privity ôf estate would not affect the privity of con- 
tràfct, if such a relation had been created and was existing between the 
parties; And this britjgs tip the cefttrâl point of the case. 

5. pid Adams enter into a lawful contract with défendants in error, 
under which he became bound personally to pay rent, taxes, and spé- 
cial assessments until the end of the term? In the assignment of the 
lease he agreed that he "accepts and assumes ail the terms, covenants, 
and agreements in said lease cbritained, and will personally comply 
with them and be bpund by them, and will keep and perform ail the 
covenants, and agreements in said lease contained." Among the 
covenants and agreements in the lease was one for the payment of 
rent, taxés, and spécial assessments. Smith had agreed in the lease 
not to assign to any one wlio would not assume and discharge ail the 
obligations of the original lessee. If the assignment had not contained 
Adams's assumption, or if défendants in error (or arbitrators provided 
for in the leiaçe) had not found Adams to be responsible, défendants in 
error woiild ^ot hâve needed to accept Adams as tenant. Their ac- 
ceptance of him was a good considération for his promise to them to 
keep and perform ail the covenants and conditions in the lease. True, 
Adams's prornise was expressed in writing in the assignment. But it 
was necessary that the assignment should contain Adams's assumption, 
and should be submitted to défendants in error for their approval and 
açceptance. Their acceptance bf oiight them into direct contractual 
relations with Adams. Webster v. Fleming, 178 111. 140, 52 N. E. 
975 ; Springer v. De Wolf, 194 111. 218, 62 N. E. 542; Consumers' Ice 
Co. V. Bixler, 84 Md. 437, 35 Atl. 1086; Lindsley v. Brewing Co., 59 
Mo. App. 271. 

6. For that Adams's promise was made to défendants in error, 
Smith's release of Adams was as ineffectuai as any stranger's. 

7. The rate of interest in the lease was lawful when the lease was 
made. The subséquent change in the statute could not make the in- 
terest provisions usurious as between the original parties. After the 
change, Adams assiuned and agreed to carry out Smith's contract. In 
one's mère assumption of another's valid obligation, there can be no 
usury. 

8. In Illinois the right of a credîtor to maintain an action at law 
against one who has asSumed the debt has been definitely decided. 
Dean v. Walker, 107 111. 540, 47 Am. Rep. 467; Webster v. Fleming, 
178 111. 140, $2 N. E. 975. In Union Co. v. Hanford, 143 U. S. 187, 
12 Sup. Ct. 437, 36 h. Ed. 118, — a suit begun in the circuit court for 
the Northern district of Illinois,— the suprême court recognized that 
by the law of Illinois a mortgagee may sue at law a grantee, who, by 
the terms of an absolute conveyance from the mortgagor, assumes the 
payment of the mortgage debt, and, respecting the right and the 
remedy in the national courts, held that: 

"The question whether the remedy pf the mortgagee against the grantee 
is at law and in bis own right, or in equity and in the right of the mortgagor 
only, is to be determined by the law of the place where the suit is brought" 
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In the same case, however, it was said: 

"By the settled la-w of this court, the grantee Is not directly Ilabl© to the 
inortgagee, at law or In equity; and the only remedy of the mortgagee 
against the grantee Is by bill in equity In the right of the mortgagor and 
grantor, by vlrtue of the right in equity of a creditor to avail himself of 
any security which his debtor holds from a third person for the payment of 
the debt" 

Plaintiff in error insists that the part of the Hanford Case which 
ruies that the creditor's remedy will be administered according to the 
law of the place (the state) wherein the suit is brought in the national 
court has been discredited by later cases (Furnace Co. v. Witherow, 
149 U. S. 574, 13 Sup. Ct. 936, 37 L. Ed. 853; Lindsay v. Bank, 156 
U. S. 485, 15 Sup. Ct. 472, 32 L. Ed. 505), holding that a cause of 
action inherently équitable must be brought on the equity side of the 
national court, although the particular right could hâve been asserted 
in an action at law in the courts of the state in which the national 
court is sitting. To affirm the judgment in the présent case it is un- 
necessary, in our opinion, to deny the validity of this contention, be- 
cause, for reasons hereinbefore stated, Adams's promise was made to 
défendants in error, who accepted and acted upon it, and because no 
relief was demanded or obtained that cannot be satisfied by an exécu- 
tion at law. 

The judgment is afErmed. 
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CHISHOIJiI et al. T. HALL. 

(Circuit Court of Appeals, Sixth Circuit. July 8, 1902.) 

Nos. 983, 1,028. 

1. Admibaltt — LiBEL op Review — Power to Entertain. 

A court of admlralty may entertain a libel of revlew to correct its 
decree after the expiration of the term, where the petitioner is shown to 
be free from fraud or négligence in the matter, and the entering of the 
decree shows such fraud, or its équivalent, in effect, upon the rights 
of the petitioner, as to require the remédiai action of the court upon* 
principles of Justice. 

8, Same— Skttino Asidb Deckbe Inadvertentlt Enteebd. 

Where a decree dismisslng a libel was Inadvertently entered by the 
clerk, no order haying been made by the judge, although he had indi- 
cated his intention to dismiss, and the fact of the entry was not known 
to the judge or counsel until after the close of the term and the expira- 
tion of the tlme for appeal, the court properly entertained a libel of re- 
view to set such decree aside, with a view of »e-entering the same as 
of a later date, to préserve libelant's right of appeal. 

8. COLLISIOK^OVBBTAKING StEAMEB AND RaFT— KEGLIGENT NAVIGATION. 

A raft of logs 2,000 feet long was belng towed down the St. Qair river 
by three tugs, one of which was in front, to guide the forward end. An 
overtaking steamer was attempting to pass on the American side, when 
the head of the raft, reachlng a bend in the river, came close to the 
shore, and the steamer, striking the land, sheered, and ran into it witîi 
such force as to break the boom sticks, and scatter the logs. Held, that 

H 1. See Admlralty, vol. 1, Cent. Dlg. §§ 677, 681, 
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the steamer was In fault for not being under better control, whlch waa 
requlred in view of the manlfest danger of collision; that the navigators 
of theraft, were also in fault, It appearing that the forward tug was not 
maklng proper efEort to keep the head of the raft offi from the shore. 

Appeals from the District Court of the United States for the 
Eastern District of Michigan. 

T. E. Tarsney, for Hall. 

Harviy D. Goulder, for the J. H. Wade. 

Before LURTON, DAY, and SEVERENvS, Circuit Judges. 

DAY, Circuit Judge. Thèse cases wére heard together, and orig- 
inated in a cause in àdmiralty in the district court of the United 
States for the Eastern district of Michigan. In No. 1,028 an appeal 
waê taken by Chisholm and others, in whose favor the court had 
decided upon the merits of the case. The libel was filed in the first 
case (No. 983) by E. Hall against the owners of the steamer J. 
H. Wade, and was dismissed upon final hearing. The case was 
heard in March, 1899. The district judge stated his intention 
to dismisç the libel, but did not make or sign any order or decree. 
The Clerk of the court, however, supposing the order to hâve been 
fînally made, entered the same upon the journal of that day. Coun- 
sel for the libelant gave notice at the time of their intention to appeal, 
and, the testimony being voluminous, negotiations were entered into 
between counsel for the purpose of reducing the expense of printing 
the record, and stipulations were agreed upon as to printing the testi- 
mony in the case. Pending thèse negotiations, the time for appeal 
had expired, and it wâs then disclosed for the first time that the 
clerk had entered thé decree as of March 4th. Th^eupon the hbel- 
ant filed a pétition for leave to file a bill of review containing the 
statements outlined above, the sixth paragraph thereof being as fol- 
Iqws: 

"Yonr petitloner furthér représente that he was absolutely without knowl- 
edge of the entering of said order dlsmissing said libel, as were his proctors, 
as he Is Informed and bellfeves, and as appears from the affldavlt of Timothy 
B. Tarsney, hereto attached, as aforesaid; and that he was not, or were 
his proctors, as he was informed and belleves, apprised or notifled by any 
direction of the said court to the clerk thereof to enter or cause to be en- 
tered the alleged order or decree dlsmissing the libel; and that the said 
alleged order or decree was entered without notice to, or knowledge of, the 
proctors for the respondents thereln, as appears from the copies of corre- 
spondenee attached to the affldavlt of the said Tarsney, as aforesaid; that 
the journal of said court for the said day of March 4, A. D. 1899, was not 
signed by the judge thereof, as your petitloner is Informed and believes, 
contrary to the usual custom; and your petitloner Is informed and believes 
that said order or decree was entered upon the journal of said court by the 
clerk thereof 'inadvertenijy, while the said clerk was laborlng under a mis- 
apprehçnsion, to wit, that the court had pronounced a final decree in said 
cause, When, as a matter of fact, no such final pronouncement was made, but, 
as your petitloner is Informed and believes, It was orally announced by said 
court that he, said court, would dismlss said libel, Implying an intention to 
dismiss It at some fpture time, not giving expression to a judicial act to 
takê immédiate effect as df said date, with a direction to said clerk to enter 
the sàme upon the journal of said court" 
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Thèse allégations were not denied in the answer. The questions 
presented by this appeal are whether the court of admiralty may set 
aside its decree after the expiration of the term at which it was en- 
tered, and whether the facts in the présent case are sufficient to war- 
rant the granting of the relief prayed for. There seems to hâve 
been some différence of opinion among the judges and text-writers 
upon this subject, but an examination of the authorities leads us to the 
conclusion that, in the absence of other remédies, a bill of review may 
be filed in a court of admiralty after the term, for the purpose of 
setting aside a decree entered through fraud or inadvertence without 
the fault of the party making the application. If this were not so, 
parties against whom a decree had been rendered in an admiralty 
suit by fraud or mistake would be without remedy. The cases upon 
this subject are reviewed in an able opinion by District Judge Lowell 
in the case of Snow v. Edwards, 2 Low. 273, Fed. Cas. No. 13,145. 
The learned judge states in the course of his opinion that, notwith- 
standing some dicta to the contrary, it has been the constant practice 
of courts of admiralty in England and the United States of original 
jurisdiction, to correct or change a decree upon a libel of review, 
except that in the United States summary proceedings by motion 
hâve been held to be ineffectuai after the expiration of the term. 
This case has been followed by other and later cases, the latest of 
which is The Columbia (D. C.) 100 Fed. 890, where the cases are 
fully collated and cited. Judge Story in the case of The New 
England, 3 Sumn. 495, Fed. Cas. No. 10,151, states the rule to be as 
follows : 

"But upon the most careful reflection I hâve been able to bestow upon H, 
the resuit to which I hâve brought my mind Is that, if the district court 
has a right to entertain a libel of review In any case, It must be limited to 
very spécial cases, and elther where no appeal by law lies, because the mat- 
ter is less In value than is required by law to justify an appeal, or the proper 
time for appeal Is passed, and the decree remains unexecuted, or where 
there is clear error In matter at law, or, If not, where the decree has been 
obtained by fraud, or where new facts, changing the entire merits, hâve 
been dlscovered since the decree was passed." 

Betts' Adm., quoted by Judge Thomas in the case of The Columbia, 
supra, states the rule as follows : 

"The power, however, wlll only be exercised by the court when no relief 
by appeal can be had; and the déclaration of the court of last resort upon the 
subject imports that in this country courts of admiralty cannot, in any case, 
sustain such bill flled subséquent to the term in which the décision is ren- 
dered." 

In the case of The New England, supra, Judge Story quotes with 
approval the language of Lord Stowell to the effect that mère négli- 
gence or oversight would not be sufïïcient, but a direct case of fraud, 
or something équivalent to it, must be made out. This view was 
reached by Mr. Justice Davis while upon the circuit. Car Co. v. 
Hopkins, 4 Biss. 51, Fed. Cas. No. 10,334. In the circuit court of ap- 
peals, Ninth circuit, Munks v. Jackson, 13 C. C. A. 641, 66 Fed. 571, 
relief was granted by bill of review. Although the case did not show 
actual fraud, yet the facts were held to warrant the relief sought by 
bill of review, within the sound discrétion of the court, and under 
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such rulesof décision as the sound principles of Justice and policy 
might dictatc;. 

We think the reasqning of thèse authorities establishes that a court 
of admiralty may entertain a libel of review to correct its decree after 
the expiration of the term, where tlie petitioner is shown to be free 
from fraud or négligence in the mattér, and the entering of the de- 
cree shows such fraud, or its équivalent, in efïect, upon the rights 
of the petitioner, as to require the remédiai action of the court upon 
principles of justice. In the présent case the law gives to the libelant 
the right to hâve his case reviewed by appellate proceedings, sea- 
sonabl)^ taken after the entering of the decree. It was not understood 
by the judge who heard the case, or by the counsel, that any final déci- 
sion had been reached or that any entry would be made on March 
4th. Counsel were not aware for some time that the clerk inadvert- 
ently entered the decree upon the journal. Upon discovering this _ 
fact, the libel in review was promptly filed. While there is no claim " 
of actual fraud in this matter, to permit it to conclude the privilège of 
the party to appeal would hâve the same effect upon his rights as 
would the entry of a decree from improper motives. The record was 
voluminous, and the parties were proceeding to settle it with a view 
to reduçing the cost of printing, when, unknown to them, the entry 
was made by the clerk. No lâches could be charged to the libelant. 
Under such drcumstànces, we think the court, exercising a sound dis- 
crétion, and in the interests of justice, many entertain a libel in review 
after the term, with a view to setting aside the decree inadvertently 
entered, and re-enter the same in the manner and at the time directed 
by the court. 

We find no error in the action of the district court in this regard. 

Case No. 983 présents the case upon its merits. The libel was filed 
by the owner of a certain raft of logs for damages alleged to hâve 
been sustained by the improper handling of the steamer J. H. Wade, 
resulting in a collision with the raft, and thereby damaging tlie 
same, and.causing the loss of a large number of logs. The collision 
occurred about 6 o'clock in the morning of June 18, 1895, ^t ^ point 
in the St. Clair river where the river makes a sharp bend. The raft 
was a large one, being at the widest point perhaps 250 feet wide, and 
being some 2,000 feet long. The raft was in charge of three tugs ; 
the Protectôr, the largest tug, was ahead, to tow and guide the raft, 
having eut some 200 feet of line. The Parker, a smaller tug, was 
astern, to swing that end of the raft, being headed up stream, the tow 
being headed down stream. The Boynton, a third tug, at the time of 
the colHsion was on the American side of the river, with her bow 
against the raft, pushirig toward the Canadian shore. The Wade, 
bound down, sighted the raft, and there was an interchange of signais, 
about which there is a conïlict in the testimony. There is no dispute, 
however, that when the Wade attempted to pass the raft on the 
Anierican shore there was ample space to justify her in coming down 
abreast of the raft, and the witnesses for the libelant do not seem 
to complain so much of the Wade for coming down, as for hçr failure 
to check her speed sufficiently to hâve the vessel under control be- 
fore she ran into the raft. The testimony shows that when the 
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Wade reached the forward end of the raft she ïoolc a su'dden sheer 
or list to port, and ran into the raft with considérable force, breaking 
the guy line, and scattering the logs. There is a decided conflict in 
the testimony as to the speed with which the Wade was running 
when she came down to the point of collision with the raft. The 
ofHcers and crew in charge of the Wade and those having the raft 
in charge are in irreconcilable conflict, the former testifying that the 
Wade was checked more than once, until she was running very 
slowly; that before the collision she was losing steerageway, and 
more speed was put on; and that she then dropped back to a very 
slow rate of speed, and was so running when, by striking the land on 
the American side, she was caused to take a sudden sheer into the 
raft. Aside from the testimony of the officers and crew, counsel for 
the Wade produce the testimony of several persons residing in sum- 
mer homes on the American side of the St. Clair river, who observed 
the collision ; also, of the officers of a tug which came alongside the 
Protector, with a view to obtaining employment, shortly beforè the 
collision took place. We think it is apparent from the testimony 
that it cannot be concluded that the Wade did not check her speed. 
On the contrary, we think the testimony establishes the fact that 
the Wade did check up considerably while she was running alongside 
the raft, and near the American shore. It was a situation, however, 
where it is apparent it was easier to manage and control the steamer 
than the long and unwieldy raft which was in tow of the tugs. We 
think it was the duty of the ma.ster of the Wade to use her superior 
facilities in such a manner as care and good seamanship required to 
prevent injury to the raft. It is undoubtedly lawful to tow logs of 
rafts on the Great Lakes and Connecting rivers, and while the master 
of the raft must exercise that degree of care that is required by the 
rules of navigation, this duty is also incumbent upon other navigators. 
The Athabasca (D. C.) 45 Fed. 651. Nor can we doubt that the 
Wade was well over on the American side. This fact is established 
by the testimony of disinterested witnesses. The raft, coming around 
the bend, owing to its great length, would naturally hâve its bow end 
nearest the American shore. The testimony develops that the Wade 
came down near to the bow end, and observers, not interested in 
the case, say that there was too narrow a space for her to get through, 
and that the Wade was so near to the American shore that she was 
stirring up the soil to a considérable extent. The raft was in plain 
view of the Wade for a considérable distance. Under such circum- 
stancesj it must hâve been apparent to the master of the Wade that 
a collision was imminent, and it devolved upon him to get his vessel 
under control, so that she might be checked, — even stopped, — if nec- 
essary to prevent the collision. When testimony is in such direct 
conflict, référence must be had to such physical facts as are disclosed 
by the proof. We regard it as established that when the Wade 
took the sheer into the raft, before she could be stoppèd she had run 
into the raft so far as to engage the logs in her wheel. This is the 
testimony of her engineer. Upon the theory of the appellee's case, 
the Wade was being crowded too close to the American shore, — 
doser than it was safe for her to go, — and it was claimed that the 
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fpxward »t«|g, T^as making no effort to get the raft eut of the way. 
While thé 'testlniony shows that the Wade was somewhat checked, 
she must hâve been still running with considérable speed when she 
struck the raft, to break the boom sticks, and to run her length of 
283 feet into the logs, so that almost immediately after the collision 
they were bumping her wheel. Under thèse circumstances, we do 
not think the Wade was under that control or handled with the care 
she should hâve been to avert the collision. The situation at the 
time was apparent to the master, and we cannot exonerate him from 
fault in causing the collision. 

On the other hand, we are not satisfied that the navigators of the 
raft were free from négligence in the management of the tow. The 
taking of such rafts through such places as this bend in the St. Clair 
river requires a good deal of skill and management. In turning the 
bend, thé raft appeared to the witness on the shore to make a wedge- 
like appearance from his point of view. Undoubtedly the end of the 
raft was very near to the American shpre, and the testirnony discloses 
that the Wade, coming down and attempting to pass, made it the duty 
of the master of the Protector to do ail that could be done to get the 
head of the raft away from the American shore, so as to permit the 
passage of the Wade. Maines, engineer on the Kitty Haight, which 
had co|ne alongside the Protector, for the purpose of obtaining em- 
ploymerit, to assist in the handling of the tow, testifîed that he asked 
the pilpt of the Protector "to go ahead, and-let the Wade out," and 
he answered that he "guessed it was ail right; he would go slow, 
and letthe raft drift around with the current." Another witness 
(the master of the Kitty Haight) testifîed that the Protector was right 
ahead of the raft, and not making any particular efïort to get the 
head of the raft around. From this view of the situation, and from 
other facts shown in the record, we cannot exonerate the managers 
of the raft from blâme in faiHng to swing the head of the raft out of 
the way.of the Wade, or at least in attempting so to do. We regard 
this négligence as directly contributing to the injury. We reach the 
conclusion that the collision was the resuit of the négligence of both 
parties iq theipanner pointed out, and that the damages should be 
equally divided between them. 

The district judge dismissed the libel without fîling an opinion, 
from whiCh we are left to infer that he regardéd the managers of 
the raft solely to blâme for the collision. Reaching the conclusion 
that both parties wereat fault, the decree below will be modified, 
and the damages and costs equally divided between the parties. 

On Pétition for Rehearing. 
(October 7, 1902.) 
We hâve carefully examined the grounds alleged for a rehearinj:;- 
in the pétition and brief filed by the learned counsel for the appellees. 
The pétition h .based largely upon the proposition that the court 
found with thç appellees, ,as to the allégations ôf the libel concerning 
the steamer Wade's ' rate ' of speed at and before the collision. We 
reached the conclusion upon the hçaring that, while the Wade was not 
running at a high and unchecked ^àte of speed to the extent.averred 



HALL y. CHI8H0LM. 813 

in the libel, still she was, just before the collision, running at a higher 
rate of speed than the situation warrantée!. There is in the record, as 
indicated in the original opinion, a direct conflict of testimony as to 
the rate of speed at which the Wade was running just prior to the 
collision. A number of witnesses on the tugs conducting the raft 
testified that she ran at a high and unchecked rate of speed. On 
the other hand, the crew of the Wade and some disinterested wit- 
nesses on the shore testified that she was running at a reduced 
rate of speed. While w'e are of the opinion that the speed of the 
Wade was checked to some extent, yet, in view of the fact that the 
testimony is undisputed that after the sheer she crashed into the 
raft with such force as to run her length into the same almost in- 
stantly, we must conclude there was still a very considérable rate of 
speed maintained by the Wade. In our opinion, the testimony is 
ample to warrant the inference that, had the Wade been under such 
control as was claimed by her ofïicers and crew, she would not hâve 
struck the raft with such force and violence with the resulting injury 
which followed. Let it be conceded that the Wade was justified in 
assuming that the raft would be out of the way and coming down 
with a view of passing on the American side, and that the managers 
of the raft were in fault in not using sufficient efforts to get the head 
of the raft out of the way, it was, nevertheless, apparent for a con- 
sidérable time before the Wade took the sheer that there was danger 
of a collision. In such situation, notwithstanding the fault of the 
navigators of the tugs towing the raft, when the collision became 
imminent it was the duty of the master of the Wade to use every 
reasonable means and précaution to avoid the collision, which, in 
our opinion, might hâve been avoided had the Wade been running 
slowly, and under such control as she should hâve been in view of 
the situation. There is no testimony in the case tending to show 
that the Wade could not hâve slackened, or even stopped, to avoid 
the collision. No matter how flagrant the fault of the navigators of 
the raft may hâve been, that would not excuse the Wade from 
adopting eve^y proper précaution to avoid a collision after it became 
apparent that it was likely to occur. This rule is reasonable in itself, 
and is amply supported by the authorities. The Maria Martin, 
12 Wall. 47, 20 L. Ed. 251 ; The America, 92 U. S. 432, 23 L. Ed. 
724; Spencer, Marine Collisions, §§ 80, 81, and cases cited. In 
the Albert Dumois, 177 U. S. 240, 253, 20 Sup. Ct. 595, 600, 44 L. Ed. 
751, Justice Brown said: 

"This court bas repeatedly held the fault, and even the gross fault, of one 
vessel does not absolve the other from the use of such précautions as good 
Judgment and accompllshed seamanship require." 

It is strenuously urged that when she took the sheer the Wade was 
in extremis ; and, it being the fault of the tugs towing the raft that 
placed her in that situation, no fault can be imputed to her master 
for not acting differently than he did at the time. Counsel say: 
"The Wade, unable to withdraw, was proceeding at the lowest speed 
either permissible or possible. Her master, who died before the 
trial, was in extremis by every définition and intendment of that doc- 
trine," — citing»authorities. The rule is well settled that a master act- 
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ing in extremis, placed in such situation by the fault of the other, is 
not re^ponsible for error of judgment in handling liis vessel under 
suchi Circunistances. But the fallacy of attempting to apply the doc- 
trine bere lies in assunyjrig that the Wade was running at the lowest 
speed possible. If such were the. fact, the sheer would hâve been 
slight, aod without setious damage to the raft. The undue speed 
of the Wade in a situation which dçmanded the slowest rate prac- 
ticable contributed to the injury, as well as the wrongful act of the 
raft's managers in crowding the Wade over to the Ara,erican shore. 

It is ^Iso argued that the case was decided upon issues not made 
in the pleadings in the court below. We cannot assent to this view. 
The libçl was ample to warrant the finding that the Wade was run- 
ning at too high rate of speed at and before the time of the collision. 
Pending the trial, a motion was made to amend the libel so as to aver 
that the Wade should hâve stopped before the collision. It is 
true, the appellees objected to this amendment. Nevertheless it was 
granted, as it was within the discretionary power of the trial judge 
to do. Eut we do npt put the case on the absolute necessity of 
stopping the Wade. What we hold is that, when it became apparent 
that the danger of collision was imminent, even though the situation 
was brdught about by the négligence of the navigators of the raft, 
it became the duty of those in charge of the Wade to abate her 
speed to snch a degree as would prevent the danger of collision, in- 
stead of gping ahead at such a rate of speed as to send the Wade 
at the time o( the sheer against the raft with a good deal of force. 
We cannot aybid the conclusion reached at the hearing that, not- 
withstanding the négligence of the tugs, the Wade, by the exercise 
of due diligence, might hâve avoided this injury after the risk of 
collision became apparent. 

Finding both parties at fault, we think the decree dividing the 
damages equally between the two vessels was just, and the rehearing 
will be denied. 
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(Carcult Court of Appeals, Thlrd Circuit. September 18, 1902.) 

No. 19. 

L Princtpai. and Sobett— Indbmniptiko Bond— Liabilitt— Exonération. 

Plalntlff trust company contracted to indemnify M. against loss from 
the fallure of Z. to eri^ct certain bouses on land sold by M. to Z. Z. 
gave a mortgage to M. to çecure a part of the purchase price and money 
loaned t» be used in the construction of the buildings, which money M. 
procured from S., assignlng as securlty therefor the note and mortgage 
glven by Z.; and. In order to secure the performance of the contract by 
Z., défendant executed a bond, sued on, for the beneflt of the plalntlff 
Burety cpippany. Held, th&t the fact that plalntlff surety company 
executed its poUcy of Indemnlty to S., assignée of the mortgage, Instead 
of to Sï., *as no défense to the action on the bond glven by défendant 
for loSft guétfflned by Z.'sf allure to eréct the baildlngs, since such loss 
was Infact sustalned In exonération of Its Uablllty to M. 

& Bamb— Consolidation oi" OoMPANiBSr-EFPBcr. 

Where a surety company 'WS-s bound to Indemnify against a con- 
tractor's failure to erect buildings, and took a bond frdîn défendant to 
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secure suçh liabillty, the fact that plaintiff copipany thereafter trans- 
ferred Its assets to another company, the latter assuming its liabillties, 
and borrowed money from the latter with which to complète the buildings 
on the contractor's default, did not preclude It from enforclng défendant'» 
llability on its bond. 

8. &A1ÎK. 

Where en indemnitor had taken a bond from défendant to secure Its 
llability for the fallure of a contracter to erect certain buildings, it was 
no défense to an action on defendant's bond for loss sustained by such 
Indemnitor that, on the default of a subcontractor for preliminary work, 
he refused to acquiesce in the arrangement of the contracter for super- 
sedlng such subcontractor; It not appearlng that plaintiff had any right 
to interfère wlth such contracter, er that the subcontractor's default had 
any natural connection wlth the faUure of the contracter to flnally com- 
plète the buildings as agreed. 

4. Same— Actions — Instructions. 

Where an indemnitor for the construction of buildings by a contracter 
had taken a bond from défendant to secure Its llability, and, on the con- 
tractor's default, plaintlfC's agent went to defendant's agent, and re- 
quested défendant to proceed and complète the buildings, which was 
refused, and the latter stated that, If the Indemnitor believed he had 
a claim, to go ahead and finish the building, and présent the clalm. In 
an action en the bonds It was not error for thç court to charge that the 
Indemnitor's loss was Incurred in completlng the opérations under the 
directions of the obliger, through Its local agent. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. For opinion below, see 113 Fed. 596. 
S. Davis Page, for plaintififs iri error. 
D. J. Myers, for défendant in errcnr. 

Before AÇHESON and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

ACHESON, Circuit Judge. This was an action brought by the 
Citizens' Trust & Surety Company, for use of the Union Surety & 
Guaranty Company, against Frank S. Zane and the National Surety 
Company, upon their bond, dated March 31, 1898, executed by Frank 

5. Zane as principal, and the National Surety Company as surety, 
whereby the obligors bound themselves jointly and severally to pay 
the sum of $6,400 to the Citizens' Trust & Surety Company. The 
bond contains the following récitals and condition: 

"Whereas, the said Frank S. Zane has agreed to erect and build flfty-two 
two-story brick dwelllngs on the éàst and west sides of Wendell street (35 
feet wlde, extending from Clearfleld street to Allegheny avenue), six two- 
story brick dwelllngs on the north slde of Clearfleld street, and six two-story 
brick dwelllngs on the south side of Allegheny avenue, in the Thlrty-ïhlrd 
ward of the city of Philadelphla, accordlng to certain plans and spécifications 
prepared by William H. Free, archltect, 1237 Arch sireet, Philadelphla, now 
lodged with the said the Citizens' Trust and Surety Company. And whereas, 

In and by a certain agreement, bearlng date the day of , A. J>. 

1898, by and between the said Frank S. Zane, the Citizens' Trust and Surety 
Company, John Melghan, and the Real Estate Title Insurance and Trust 
Company, whereln it was recited, Inter alla, that the said John Meighan 
agreed to adrance toward the érection and completion of said slxty-four 
buildings, and gênerai expenses Incident thereto, the sum of flfty-stx thousand 
dollars; that the said sum was deposlted wlth the Real Estate Title Insurance 
and Trust Company. And whereas, the said the Citizens' Trust and Surety 
Company bave agreed tolndemnify the said John Melghan against any loss 
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by reàson of the noicompletlon of thje,^BJaIff linildings and the flHng of me- 
chanlès' and munlcijpal liens: Now, "Étié c6iiaition of thls obligation is such 
tlaatif the sald Fraiik S.' ^ane shaUfàithfùÛy perform ail the conditions and 
éoiveiiants In sald bond, and shail fuUy Complète said slxty-four buildings 
accordlng to said plans and spécifications, ' free of mechanics' and municipal 
liens, and pay the gênerai expenses incident to said opération, then this obli- 
gatiOû to be void, otherwise to remain in liill force and efCect." 

At the trial of the case the évidence established the following stated 
facts: John Meighan sold and conveyed certain lots of ground in 
the city of Phihdélphia to Frank S. Zahe, who agreed to erect there- 
on 64 ^welling houses. Meighan agreed to advance to Zane, towards 
the. érection of thèse .hotises, the sum of $56,000. To secure the 
proper application of the money, it was agreed that it should be de- 
posited in the Real Estate Title Insurance & Tfust Company to the 
crédit' of thp building ojJeratiort, and this was done. The Citizens' 
Trust _& §uréty Company agreed to indemnify "said John Meighan, 
his heirs'and assigns," .against loss by reason of the noncompletion 
of said 64 buildings, or of atiy liens that might be filed against 
the same by mechanics pi" matérialmen. Thèse several engagements 
are recifed in the quadrilatéral agreement which the bond in suit 
refers to. Zane executed to Meighan a mortgage on the 64 lots 
of ground for $87,300, to cover the purchase money thereof, namely, 
$31,300, and the above-mentioned advance of $56,000. Meighan 
borrowèd from William" Frederick Snyder the $56,000 upoil his note 
for that ^mount, and, as collatéral security for the same, assigned 
to Snyder the Zane mortgage. Frank S. Zane failed to complète 
the 64 buildings. On March 2, 1899, while the buildings were unfin- 
ished, Zane made an assignment for the benefit of creditors to D. S. 
Lindsay. Mechanics' liens to a large amount were filed against the 
buildings, The fund, namely, $56^000, specially deposited with the 
Real Estate Title Insurance & Trust Company, was ail applied toward 
the 64 buildings, but was insufificient to defray their cost. The légal 
plaintiff, the Citizens' Trust & Surety Company, alleged,,and claims 
to hâve given évidence at the trial to show, that by reason of the de- 
fault by . Frank S. Zane, and in compliance with its obligation to 
indemiiify John Meighan, it was compelled to expend and did ex- 
pend a sum of money in excess of the amount of the bond in suit 
to complète the, said 64 buildings and free them from mechanics' 
liens, which money so expended it obtàined from the use plaintifif,. 
the Union Surety & Guaranty- Company. There was a verdict ia 
favor of the plâintiiï for th'e amount of the bond and interest, and 
the court entëfed judgment for the; pliiintifï upon the verdict. 113,. 
Fed. 596. To reverse this Judgment, this writ of error was brought. 

This record contains 33 assignments of error. We think, how- 
ever, that it îs not necessary for us tô; take them up seriatim, or to 
co'nsider thèm separately. yje preîer tô fellow the groupings of the 
assignments found in the brief of argument submitted by the coun- 
sel for the plaintifïs in error, and totreat the case with regard to the 
four fundamerital propositions which in 'the brief stand at the head 
of the several groups of ' assignments, sl^l. \yhich the cÔiiinSel for the 
plaintiffs in error has particularly prèssecî upon our attention. 

Thé first of thèse propositions is this : 
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"(1) The court below erroneously sustaîned the verdict on the assumption 
that the loss complained of was Incurred in indemnifying Meighan, and not 
in exonération- of the plaintIfi'B policy o£ insûrance to Snydev." 

We are not able to accept the view hère urged, nor can we 
g^ive to the circumstance that the policy was issued to Snyder the 
effect claimed for it by the plaintifïs in error. The quadrilatéral 
agreement mentioned in the bond in suit contains thèse two distinct 
récitals : 

"And whèreas, the said the Cltizens' Trust and Surety Company, at the re- 
quest of the said Franli S. Zane and John Meighan, hath agreed to indemnify 
the said John Meighan, his helrs and asslgns, against ail aetual loss by reason 
of the noncompletion of said sixty-four buildings, or of any liens that might 
be flled against the same by the mechanics or material men furnishing labor 
or material In or about the construction thereof. And whereas, the said the 
Cltizens' Trust and Surety Company hath agreed to so indemnify the said 
John Meighan, and issue its policy therefor, to the amount of eighty-seven 
thousand three hundred dollars, upon conditions, amongst other things, that 
the said sum of fifty-six thousand dollars should be so as aforesaid deposited, 
and in such manner that the same shall in no way be liable for the past,^ 
présent, or future debts or engagements of the said Frank S. Zane, and shall 
be distrlbuted and paid as hereinafter agreed." 

From thèse récitals it is manifest that the Citizens' Trust & Surety 
Company was bound to indemnify Meighan from loss resulting from 
the noncompletion of the buildings, or from the filing of liens against 
them. The bond in suit recited this obligation thus : "And whereas, 
the said Citizens' Trust & Surety Company hâve agreed to in- 
demnify the said John Meighan against any loss by reason of the non- 
completion of the said buildings, and the filing of mechanics' and 
municipal liens ;" and the expressed condition of the bond, upon the 
fulfillment of which it is to become void, is "if the said Frank S. 
Zane * * * shall fuUy complète said sixty-four buildings ac- 
cording to said plans and spécifications, free of mechanics' and mu- 
nicipal liens, and pay the gênerai expenses incident to the said 
opération." Now, notwithstanding the assignment to Snyder of 
the Zane mortgage, Meighan remained the real owner of the mort- 
gage. The assignment was as collatéral security for the loan of 
the $56,000 upon the note which Meighan had given Snyder. Un- 
doubtedly then any loss thereafter occurring by reason of the failure 
of Zane to complète the buildings free from liens would fall upon 
Meighan. The issuing of the policy to Snyder did not extinguish 
the liability of the Citizens' Trust & Surety Company to indemnify 
Meighan. The money which that company expended was in per- 
formance of its légal obligation to Meighan, and not a voluntary pay- 
ment. The loss hère sued for clearly is within the scope and very terms 
of the bond given by the défendant belpw, Zane, and the National 
Surety Company, to the légal plaintiflf, the Citizens' Trust & Surety 
Company. Upon the most careful examination of ail the assignments 
of error under this head, we are not able to find in any of them ground 
for reversai. We may add that in our considération of this branch 
of the case we hâve proceeded as if the policy issued to Snyder 
was in the case and before us for every purpose. In fact, however, 
when ofïered in évidence by the plaintiflf below it was rejected as 
immaterial upon the objection and at the instance of the défendants. 
117 F.— 52 
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The second gênerai proposition of the plaintiffs in error îs thîs : 

"(2) The loss complalnéd of, ■whether incuired, In Indémnlfying Meighan 
or In exonération df thé pollcy to Snydér, wtts rastaliied, not by the Oitizens' 
Trust & Surety Company, but by the TJnion Surety & Guaranty Company, to 
yiiiOm the plalntltt In error owes no obligation upcler the bond in suit" 

Upon an attentive examination of this reîcord, we are satisfied that 
it fùrnishes a full answer to this proposition. The Union Surety & 
Guaranty Company, indeed, provided the money necessary to com- 
plète the building and discharge the liens after the exhaustion of the 
spécial 4êpt»sit of $56,000. But ttndér the proof s, charge of the court, 
and thc; verdict, it must be taken thàt the money so provided was 
advanced by the Union Surety & Guaranty Company to the Citizens' 
Trust <^ S:!^rety Company. Thèse two companies were and continued 
tô be d^st^nct corporations, notwithstanding the transfer of the assets 
of, the Citizens' Trust & Surety Company to the Union Surety & 
Guaranty Company, and the assumption by the latter of the obliga- 
tions of the former. There was no substitution of an obligée, either 
in fact ôr in law. The Citizens' Trust & Surety Company did not 
drop out of the transaction, but acted to the end in the performance 
of its eilgagement to Meighan. At its instance and request, and to 
enable it to perf orm its obligation to Meighan, the Union Surety & 
Guaranty Company advanced to it the necessary money. This must 
be âccepted as the real transaction, under the évidence, charge of 
the court, and finding of the jury. We cannot sustain any of the 
spécifications of error grouped under this head. 

The tMtd proposition urged by the plaintififs in error is as follows : 

"(3) The court erred In exclu^ling testimony tendlng to show that the loss 
complataed of would not hâve bëén Incurred had the Citizens' Trust & Surety 
Oompahy pennltted the operatttr, Zane, to complète the work of the flrst de- 
fanltirig contractor, as provided for under the terms of that particular con- 
tract." 

We hâve examined the seven spécifications of error grouped under 
this heading in connection with the ofifers of évidence appearing upon 
the récorcl. The oflfers relate to the default of çne Moore, a con- 
tracter fcir çellar work, which oççUfred vëry early in this building opér- 
ation, to some arrangement proppsed by Zane which involved the 
supçrsédin^bf Moore in the conduct df the work, the refusai of the 
Citizens' Trwst & Surety Company tp permit what Zane proposed, 
and, as allejged, that "this ihability tp carry out the arrangements pro- 
posed prp^ùced the failure in the opération." We are constrained to 
say that the^fïers strike us as toQ vague. Besides, it did not appear 
in the offér^ or otherwise that the Citizens' 'T^ust & Surety Company 
had any right to interfère with Zg.ne in the matter proposed by him. 
Moreover, there was np necessary or natural connection between 
Mpore's eàrly default în çellar work and the ultimate failure of Zane 
to compl^|;e the buildings free of liens. The supposed connection 
was pUreïy çpnjectural, and the rejected ofïers involved the mère 
opinionsiof yithesses upon the subject. We are of the opinion that 
none of thé spécifications under this head shoùld be sustained. 

The foûrth gênerai proposition of the plaintifïs in error is this: 
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"(4) The court below erroneously chargea the Jury that the loss complained 
of was incurred in completlng the opération under the directions of the 
obliger, through Its local agent in Phlladelphla." 

The spécifications of error grouped under this head are the twenty- 
eighth, twenty-ninth, thirtieth, and thirty-first. They relate to that 
part of the charge of the court with référence to the authorization 
by the défendant the National Surety Company to the légal plaintiff, 
the Citizens' Trust & Surety Company, to complète the buildings 
after Zane's failure. Thomas B. Smith was the agent of the défend- 
ant Company at Philadelphia having charge of its local ofifice there. 
As to what occurred between himself and Mr. Cushing, representing 
the plaintifif company, Smith testified thus : 

"Mr. Cushing complained that the assignée had no money to go ahead and 
complète the work, and they wanted us to go aliead and do it. My reply 
was that we would hâve nothing to do wlth It at that time. He said, 'Well, 
if you don't do it, we are going ahead and complète it, and charge it to your 
office.' It was a matter of indifflerence to me whether they did or did not; 
if they chose to do that, go ahead and do it; I didn't care anything about it. 
If they thought they had a claim. Well, he says, 'We'll hâve a claim against 
your company.' I says, 'If you think so, when you hâve concluded your labors 
présent your claim.' " 

We think that this testimony fairly warranted that portion of the 
charge hère particularly complained of. While in relating what was 
said the witness used the personal pronoun, yet he must be under- 
stood as having spoken for the company he represented, — the Na- 
tional Surety Company. Besides, even in the absence of express 
authorization by the défendant company, the plaintifï company, under 
the facts, had the right to complète the contract of Zane upon the 
latter's default. Trust Co. v. Campbell, 184 Pa. 541, 544, 39 Atl. 291. 

We think that this record is free from error, and accordingly the 
judgment is affirmed 



MAGTTIRB et al. v. SHEEHAN. 

'Circuit Court of Appeals, First Circuit. July 29, 1902.) 

No. 430. 

1. Damaobs— Personal Injurt— Facts in Mitigation. 

Where a plaintiff was in good health prlor to a personal Injury due to 
défendants négligence, but the shocb of such injury produced delirium 
tremens, by reason of which, and of his acts during delirium, his re- 
covery from the injury was retarded and rendered less complète, the fact 
that his susceptibility to the disease was the resuit of his own voluntary 
acts cannot be considered in mitigatlon of damages, but défendant is 
liable for ail damages resulting from the disease, as well as from the 
original Injury. 

In Error to the Circuit Court of the United States for the District 
of Rhode Island. 

Walter B. Vincent, for plaintiflfs in error. 

Donald G. Perkins (J. J. Desmond, on the brief), for défendant in 
error. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 
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COLT, Circuit Judgci The alleged errors of the court below, 
whieh relate solely tothe question of damages, must be considered 
in the light of the testimony in the case. It appeared in évidence 
(i) that Sheehan, the plaintiff below, prior to his injury was in good 
health.; (2) that the delirium tremens which retarded his recovery 
was caused by the shock of the injury; (3) that the violent acts 
which; delayed the healing of the wound and the knitting of the 
bones were committed while in a state of deliriurn. 

This State of facts shows (i) that no question could properly arise 

respecting what part of the injury might be attributable to a diseased 

condition at the time of the accident; and (2);as the chain of causa- 

tion was complète, direct, and immédiate, that no question of an in- 

■ dépendent intervening cause was properly presented in the case. 

The charge of the court below on the question of damages was 
substantially as follows : Damages mean compensation. This in- 
cludes compensation for loss of time, for loss of future earning ca- 
pacity, for pain, for sufifering, and for ail expenses incurred for nursing 
and in the treatment of the injury. 

Upon the question of delirium tremens and the alcoholic habits of 
the plaintifï, the court said: 

"It does appear In évidence, however, that, after the man was taken to 
the hospital,, delirium tremens ensued, and that while he was upon his baek, 
and should hâve remained In one position, In order that his leg might kuit, 
this attack of delirium tremens rendered him practically Insane, so that he 
moved about, tore his bandages, and even got but of bed, and that that de- 
layed the knitting of the wound, and bas prevented a recovery as complète 
as otherwise might hâve been had; in other words, that the man's previous 
alcoholic condition affected the Injuries which resulted from the accident. 

"Well, gentlemen, this Is a pretty dellèa,te matter; and I think it is the 
policy of tbe laV that such damages as are the natural and probable consé- 
quences, and the actual conséquence, In each case, are proper subjects for 
compensation. We flnd In our community men of various stages of indulgence 
In alcoholic stimulants, and It would be impractlcable for the law to draw 
any very fine distinctions. Ton take the case of a eut. Suppose a man In 
an accident Is eut. I belleve It is, a médical façt that the users of alcohoi do 
not repalr fheir wounds as rapidîy as a man who has never put bot and re- 
belllous Uquors to his blood, as an old poet puts it. 

"Now, suppose a case where a man of good standing in a community is 
Injured on the hlghway, and Is very badly eut; would It be practicable, gen- 
tlemen, for the rules of law to make fine distinctions between a man of that 
charactei:, :&, man of perfectly reputable standing, and an alcoholic man,— 
betweena '4^1nker and a nondrlnker? * * * 

"In vlç:^ of thèse very cgmplicated questions which might arise, It seems 
to me to bè tte better policy that you should take the party as he stands, aud 
say what wa? the Injury to hlm which was due to this accident, as Its proxi- 
mate cause. Now, it is true that a person injured is obllged to use his best 
efCorts, to mk^B the Injury as little as possible. If a man sufCers from a rail- 
way collision, he Is not relieved from his duty to go about In the business of 
curing himself. He cannot allow the thing to go on, and recklessly Increase 
his Injury by not attendlng to It, in order to get enhanced damages. He is 
requlred fo use the reasonable exertions of a prudent man, and I suppose tliat 
a patient in the condition of this man would be required to use reasonable 
prudence In taking care of himself; and mère nervousness, mère lack of self- 
restraint, would not justify conduct such as tearing off bandages or getting 
out df bed, any more than it would justify a man who had committed an as- 
sault upon another to say that his nervous System was so attenuated or im- 
paired by smoking or drinking that he could not resist the taunts of his ad- 
versaries. That would be no excuse at ail. 
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"So, In this case, had the party been a man of Sound mlnd, the doctrine 
might hâve been applicable that he !s still required to use the conduct of an 
ordinary and prudent man under such circumstances. ïhe évidence in this 
case, however, as far as l 'recoUect it, Is that this delirium was solely caused 
by the accident. If that is the case, gentlemen, and the man became an 
insane person, then the fact that he had, by his conduct in tearing off the 
bandages and moving about in the bed, retarded his reeovery, would be no 
barrier to the reeovery of such damages as he had in fact snffered. • * * 

"I therefore instruct you that you are not entitled to deduct anything from 
the ordinary damages,— from such damages as you find to hâve ensued from 
this accident." 

The exception of the défendants was to the whole of this portion 
of the charge, and not to any particular part. For the reasons 
which vvill appear in the discussion of the substantial question in- 
volved in the case, this exception must be overruled. 

The défendants further requested the court to charge "that, if the 
previous condition of the plaintifï was such'as to prevent his reeovery 
from the accident, such condition should be taken into account." 

In relation to this request the court said: 

"You may certainly take Into account the man's condition, gentlemen, when 
you approach the question of damages as affecting his earning capacity. but 
I think that I hâve sufficiently instructed you as to its bearing upon this par- 
ticular question of his conduct in the hospital." 

That this request is not a correct statement of the law, and should 
be overruled, sufficiently appears from what folio ws in this opinion. 

The substantial question the défendants sought to raise was pre- 
sented by the second request, which was also refused. This request 
was as follows : 

"That, if the plaintifE voluntarily put hlmself In a physical condition where 
delirium tremens might easlly be developed by the shoclî of an accident, he 
would be responsible so far as such condition prevented his reeovery." 

The défendants admit the gênerai rule that, where a personal in- 
jury develops a latent disease, the person whose négligence caused 
the injury is liable to respond in damages for the results of the 
disease, as well as of the original injury; but they insist that a 
distinction should be made between dififerent diseases. It is not 
denied that the rule applies to malaria, scrofula, rheumatism, erysipe- 
las, cancer, and lockjaw, but it is said that it does not apply to ali- 
ments which are caused by voluntary and intemperate habits. 

We are not aware of any such exception to the gênerai rule. 
The difïiculties of establishing such an exception are apparent, as 
was aptly illustrated in the charge of the court below. How far 
a latent disease, called into activity by an injury, is the resuit of 
the habits or voluntary acts of the' injured, is a matter of spécula- 
tion, and nécessitâtes the investigation of difficult and occult ques- 
tions of cause and effect, which lie outside the scope of judicial 
inquiry. Beyond gênerai expressions in some décisions, which at 
most are mère dicta, there is no authority cited by the défendants 
which supports their contention. As an almost universal rule, the 
courts hâve declined to recognize any such distinction, and it is only 
necessary to refer to the following cases : 

In Turner v. Railroad Co. (Sup.) 58 N. Y. Supp. 490, where the 
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plaintift's intestate dîed from delirium tremens caused by the shock 
of the inlury, the court said : 

"If tbe accident to the deceased had been caused while he was, and by 
reason of bis belng, Intoxlcated, so that bis condition might be considered as 
contribiiting to the accident, a différent question would hâve arisen; but it 
requires altogether too great a stretch of moral responsibillty, and nécessi- 
tâtes the Investigation of cause and effeet, and would carry us into meta- 
physlcal and psychologlcal spéculation, to an extent outside the possibility 
of Judiclal inquiry, to hold that the suscèptibillty to delirium tremens is dif- 
férent from any other physical condition caused by unwise or improper habits. 
Wheu dlsease has supervened from any cause, any aggravation of that condi- 
tion by the négligence of another Is a cause of action for damages, provided 
such damages are solely set In motion and caused bythe injury." 

In Sullivan v. Marin, 175 Mass. 422, 423, 56 N. E. 600, the défend- 
ant sought to prove that the plaintiff, prior to the accident, had been 
addicted to: the excessive use of intoxicating liquors. In ruling upon 
this point, the court said: 

"If her préviens habits had been sùch as to lessen the probability of her 
complète recovery, or t(y prolong or aggravate the sufCering caused by her 
tnjuçy, that fact could not be shovra in mitigation of damages." 

See, also, Railway Co. v. Ferguson (Tex. Civ. App.) 64 S. W. 

797- . 

The judgment of the circuit court is aflfirmed, with interest, and the 
costs of appeal are awardèd to the défendant in errer. 

WEBB, District Judge, cpncurred in the conclusion of the court 
before he resigned. 



THE NATIONAL CITT. 

(Circuit Oourt of Appeals, Ninth Circuit. July 7, 1902.) 

Bhippingh-Contbaot of Carbiagb bv Charterbr— Liability op Ship for 
Breach. 

A charter of a steamer for a term of four months, with privilège of 
extension for an additional four months, the owner to supply and pay 
the offlcers, but ail other charges and expenses to be paid by the char- 
terer, who Is required to give a bond to protect the owner from liens, is a 
démise, and the vessel is bound for the contracta made on her behalf by 
the eharterer with passengers or shippers having no lînowledge or no- 
tice that the eharterer was not the owner. 

Samb— Faudrb to Makb Bight Dklivbrt. 

The eharterer of a demised steamer contracted with libelants to trans- 
port thèm and certain cargo from San Francisco to points on the Yuljon 
river, the carriage to be made by such steamer to St. Michaels, and by a 
Connecting river steamer for the remaining distance. On arrivai at St. 
Michaels the eharterer had no river vessel there, and after some delay 
the master of the steamer put libelants and their goods on shore, against 
their protest, refuslng to forward the'm, although transportatlon up the 
Yulson was available on other beats. Held, that the contracta were en- 
tire, for through transportatlon, for the completion of which the steamer 
was bound, and that she was liable in damages for failure to malie right 
delivery by placing libelants on some river vessel for the completion of 
the voyage. 
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8. SaME— DaMAOES RECOVKKABI-n. 

The fact that the master oftered to return libelants to San Francisco 
free of charge on condition that they would sign a release of damages 
did not exonerate the steamer from liabillty for the cost of their return 
passage after they had been compelled to abandon their further journey 
because of their inability to pay the rates demanded for transportation 
up the river. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

The appellees filed a Ubel against the National City, a steamer, which had 
been chartered by the appellant, her managing owner, to the Alaslsa & ïukon 
Transportation Company, a corporation of San Francisco, for the voyage 
from San Ifrancisco to Alasljan ports and to return to San Francisco, for a 
perlod of four months from and after February 5, 1895, with the privilège 
of an extension for four months. The appellant, by the terms of the charter 
party, was to supply and pay the wages of the captain, the chief engineer, 
the first assistant, and the flrst ofiScer. Ail other charges and expenses were 
to be borne by the charterer. A bond was given to the appellant to hold him 
harmless of ail liens, claims, and demands aceruing under the charter 
party. The libelants jointly tooli passage and shipped cargo on the National 
City at San Francisco. Their ticlsets were for passage from San Francisco 
to Dawson City, and the cargo was to be delivered at Clrcle City. It was 
understood at the time of buying the tickets and shlpping the goods that the 
National City, owing to her deep draft, could go no further than to St. 
Mlchael, and that there the libelants and their property were to be trans- 
ferred to a river vessel to proceed up the Yukon to their destination. The 
Alaska & Yukon Transportation Company was at that time building three 
river steamers at San Francisco for that purpose. Two of thèse river boats 
were never sent to St. Michael. The thlrd, the James Bver, was taken In 
tow by the National City on her voyage to St. Mlchael, and was lost at 
sea whlle on the way. The passage ticket which the libelants received had 
two coupons attached. The first was for transportation from San Francisco 
to St. Mlchael. Across It were stamped in red ink ttte words "National City." 
The second coupon was for transportation from St. Mlchael to Dawson, and 
eontained the words, "Good only on Connecting steamer to cover accommo- 
dations as specifled hereln and la conditions named In contract" There 
were no conditions, however, In the contract pertinent to the questions In- 
volved in this case, except the provision that In case of the loss or détention 
of the steamer during the voyage she should not be held responsible for 
damages elther from accident, flre, or dangers of the sea, nor in such event 
should the "vessel, her owners or charterers, be under any obligation to for- 
ward passengers to their destination by any other conveyance or Une, nor to 
refund the amount of passage money." Upon arrlvlng at St. Michael, the 
libelants found that the Alaska & Yukon Transportation Company had no 
river vessel In readlness to recelve them or their cargo. They were detained 
on the vessel 30 days, and then, against their protest, were forced to land, 
and their property was put ashore. During this time transportation up the 
Yukon river was avallable upon other boats, but the master of the National 
Olty refused to forward the libelants or their cargo on such vessels, or 
to pay their transportation. They remained ten days or two weeks on St 
Mlchael Island, when they were ordered oflf the Island by the milltary com- 
mander. They then got a small salling vessel, and salled to Nome. Llbelant 
Tough thereupon returned from Nome to St. Michael, and from there took 
passage to San Francisco, paying $75 for hls passage. The libel was filed 
to recover frelght and passage money, other expenses, and damages. The 
district court denled damages, but awarded to the libelants each the sum of 
$140, the amount which they had paid for their tickets, and to Tough an 
additional $75, and awarded to the libelants jointly the further sum of 
$563.39, the amount which they had prepald as freight, and allowed interest 
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on ail sald amounts at 6 per cent, per annum from the date of the commence- 
ment ©1 thë Suit 

A. C. FreKttttan and George E. Bâtes, for appellants. 
H. W. lïtfttdri, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliver- 
ed the opinion of the court. 

The* principal question presented upon this appeal is whether the 
Natiortal City, which had been chartered by her owner to the Alaska 
& Yukon I^ransportatipn Company, is liable to a lien for the freight 
and passage money which was paid by the libelants under the circum- 
stances above detailed. It is contended that the voyage which was 
to be perfpfttied by the National City, and the part which she was 
to take îri'the contract of transportation of passengers and freight, 
was fully feçformed when she arrived at St. Michael, and that neither 
the steamer nor her owners^ are responsible for the failure of the 
çharterer to hâve ready at St. Michael a river vessel to complète the 
contfîict. ,,It is not shown that the libelants had any notice that the 
steamer .was chartered, or that any fact came to their knowledge to 
put them upon inquîry to ascertain whether she was chartered. We 
think 'thfât 'Under the terms of the charter party the vessel was de- 
mised'tQ the çharterer, and that the latter was the owner pro hac 
vice, apd that, so far as the présent case is concerned, the vessel is 
to be dealt with as if the. Alaska & Yukon Transportation Company 
had been her owner. The Freeman v. Buckingham, i8 How. 189, 
15 L. Ed. 341 ; The Phebe, i Ware, 263, Fèd. Cas. No. 11,064; Arthur 
v. The Cassius, 2 Story, gi, 93, Fed. Cas. No. 564. The contract 
which the corporation made with the libelants was an entire one. It 
was to carry the libelants and their freight from San Francisco to 
their final destination on the Yukon river. To the completion of that 
contract thé National City was bbund, so far as its part therein was 
concerned. This is clear from ail the dealings between the parties. 
The bills of lading, while not signed by the master of the steamer, 
were ail made with express référence to transportation thereon, and 
in one of them it was acknowledged that the goods had been re- 
ceived oii board. The passenger tickets referred to the steamer as 
responsible for the contract, and expressed the conditions which 
should exempt the vessel from forwarding the passengers to their 
destinatiotl |3y other conveyance. The steamer was bound, not only 
to càrry,' IjUt to rightly deliver, both, the passengers and freight. 
There co^iîd be no right delivery by landing the passengers or the 
freight upon the island, or by landing them otherwise than by placing 
them ônbôard a river steamer for the voyage up the Yukon. There 
is no contention (and there can be none) that the National City was 
prevented by accident or delay or the dangers of the sea from carry- 
ing out this contract. It is true that the river steamer which it was 
undertaking to toiv to the mouth of the Yukon river was lost at sea, 
but the contingency of that loss was one that had not entered into 
the contract. The master of the National City was not thereby ab- 
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solved from making a right delivery. The Lady Pike, 21 Wall. I, 
15, 22. L. Ed. 499; King v. Shepherd, 3 Story, 349, Fed. Cas. No. 
7,804; Bork V. Norton, 2 McLean, 422, Fed. Cas. No. 1,659. If a 
river vessel of the Alaska & Yukon Transportation Company were 
not available at St. Michael, it was the master's duty to procure for 
the libelants and their cargo transportation upon some other river 
vessel. 

Error is assigned to the allowance by the court of the sum of $75 
to the libelant Tough, the cost ot his return passage from St. Michael 
to San Francisco. It is said that this sum should not hâve been al- 
lowed, for the reason that the master of the National City ofifered to 
take the libelant back to San Francisco free of charge. It does not 
appear in the testimony at what time this offer was made, or whether 
it was or was not made in connection with another offer made by the 
master, which was that the libelants would be permitted to sell the 
remainder of their tickets up the Yukon, and return on the National 
City to San Francisco, provided they would sign a release of the 
ship from further liability in the matter. The libelants may wel! 
hâve declined the offer to carry them back to San Francisco if it 
was made at any time before they fînally abandoned their plan to 
go to Dawson City. It appears that the expense of passage and 
freight up the Yukon by the river boats then available was exorbitant, 
being $125 for a passenger and $200 a ton for freight. The libelants 
had not enough money to pay thèse rates. For aught that appears 
in the évidence, they may hâve refused the offer to carry them to 
San Francisco in the expectation that the ship would yet procure them 
the means of transportation to Dawson, or that they might otherwise 
reach their destination. Under the évidence which is before us we 
cannot say that the court erred in allowing any of the items which 
were decreed to the appellees. 

The decree will be aftirmed. 



WELLMAN V. MIDLAND STEEL CO. 

(Circuit Court of Appeals, Seventh Circuit May 6, 1902.) 

No. 774. 

1. Patents— Anticipation — Chargino Fdknaces. 

The Wellman patent, No. 421,797, for an Improved method of char- 
ging furnaces shows no patentable improvement over the devices de- 
scribed in prior patents granted to the same patentée, and is void for 
anticipation. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

For opinion below, see 106 Fed. 226. 

The bill was to restrain infringement of Letters Patent No. 421,- 
797, granted February 18, 1890, to Samuel T. Wellman for a certain 
improved method of charging furnaces. The method is said in the 
letters patent to be adapted to charge open-hearth furnaces for the 
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manufacturing of steel, or any meltîng furnace that îs charged through 
doors or openings in the side, in tontradistinction to blast furnaces, 
or such as are charged from the top. 
The drawings ahd spécification of the patent in suit are as follows : 




"My Invention relates to an Improved method of charging furnaces; and 
It conslsts In the steps herelaafter described and claimed. My improved 
method Is adapted to charge, for Instance, the Siemens, Martin, or open- 
hearth furnace for manufacturing steel, or for charging any melting-furnace 
that Is charged through doors or openlngs in the side of the furnace, in 
contradistlnctlon to blast-furnaces, or such as are charged from the top. 

"Heretofore In charging, for instance, open-hearth steel-furnaces the prac- 
tlce has been to plie by hand the coarser materials— such as brolien pig- 
iron, &c. — on the broad flat end of a long charglng-bar, Iinown as a 'peel,' 
such charglng-bar restlng on a roUer located at the front of the furnace- 
door, thls bar havlng a handle at the rear end thereof for the opéra tor 
In manlpulatlng the charging-bar. Other and similar charging-bars were 
provlded havlng a larger spoon at the forward end thereof for receiving 
the flner material. By such primitive means the material In comparatively 
small quantltles ■was run into the furnace and dumped. This method of 
charging was slow, whereby the opérations of the furnace were greatly 
delayed, and on account ofmanual labor requlred the charging was expen- 
sive. For Instance, wlth from three to four men, the one for opéra ting the 
charging-bar and the others for placing the material on the charging-bar, a 
ton of material was charged usually In about from six to ten minutes, and 
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at such rate ît required about from two and a half to three tours to charge 
a furnace of thirty toné capacity. Wlth my improvedf method the charging- 
bars aforesaid and the men for operating the same are dispensed with, and 
in place thereof dumping-boxes are emiployed. The furnaces, in case there 
are more than one, are set in line, with traclî-rails extending in front of 
the furnaces and leading from thence to the yard or place whcre the mate- 
rial is stored or recelyed, with cars operating on the tracks for bringing 
the material alongside of the furnaces. The dumping-boxes may be of any 
desired size, the capacity of those that I hâve thus far used being about 
one and a half tons of material each. Thèse dumping-boxes are placed upon 
the cars and filled with the material, It requiring no more labor to fill the 
boxes thus placed than it would require to load the same amount of mate- 
rial directly onto the cars without the boxes. Enough dumping-boxes and 
cars should be provlded for carrylng the material necessary in charging at 
least one furnace, and assorting of material in the way of selecting the 
proportions of différent Ingrédients is done in filling the difCerent dumping- 
boxes, so that the latter contain In the aggregate a charge for a furnace, 
and may be dumped indiscriminately into the furnace. 

"Suitable mechanism operated by power is provided for lifting successive- 
ly the loaded dumping-boxes from the car, conveying the same into the 
furnace, dumping the load, and withdrawing the empty boxes and retuming 
them to the cars. It requlres usually but the fraction of a minute to thus 
handle each dumping-box, and a thirty-tou furnace may be eharged in from 
twelve to fifteen minutes. The mechanism for thus handling the dumping- 
boxes in charging may be varied indeflnitely, according to eircnm stances. 

"Suitable mechanism for carrying ont my method, more especially where 
a séries of furnaces are set in Une, is outlined in the aecompanylng draw- 
Ings. 

"Figure 1 Is a slde élévation, partly In section. FIg. 2 is a plan, partly 
In section. Figs. 3 and 4 are modifications sbowing, respectively, tongs 
for handling the dumping-box and a box with a dumping-bottom. 

"A A are melting-furnaces of the open-hearth varlety, and B B are 
traclîs extending along in front of the furnaces and leading from thence 
to the yard or wherever the material for supplying the furnaces is stored 
or received, and b b are cars adapted to travel on the traclss in transporting 
the material alongside the furnaces. 

"0 C are the dumping-boxes shown resting on the cars, the boxes belng 
laden with material ready for dumping. The body of each dumping-box C la 
In the main usually of heavy plate métal wlth east-metal head or end C, the 
latter havlng flanges c of the variety shown in Fig. 2, thèse flanges being 
upright and located some llttle distance apart and pro.iecting outward and 
along the outer edge thereof, being offset toward each other, as shown at e', 
the flanges partîally Inclosing a recess c2, and the flanges near the upper 
ends thereof havlng transverse holes for recelvlng a pin or key c». 

"D Is the Ufting-bar, havlng a broad head D', adapted to fit in recess c^ 
of the dumping-box. In attaching the lifting-bar to the dumping-box, pin 
cs havlng been wlthdrawn, the pin Is returned to its place after head D' 
Is In position in the recess, the pin when in place extending across above 
head D', thus locking the parts, whereby the dumping-box is held rlgld 
wlth the lifting-bar. Bar D Is mounted on and joumaled In suitable boxes 
connected with tilting frame E, wlth hydraulic ram or other suitable means 
for ralsing and lowerlng the frame and lifting-bar, in lifting the dumping- 
boxes from the car, and returning the boxes to the car. Frame E bas a re- 
ciprocating movement endwise, whereby the lifting-bar and dumping-boxes 
are thrust into the furnace and wlthdrawn therefrom. Bar D Is rotated on 
Its axis by means, for instance, of ram F or other suitable appUance in 
dumping the boxes in the furnace. The mechanism for supporting and op- 
erating the lifting-bar is mounted on car G, the latter by means of suitable 
tracks traveling along in front of the différent furnaces, and the car may 
be stopped whenever bar D is opposite any furnace of the séries or oppo- 
site any door of the respective furnaces. 

"It is not considered necessary to further descrlbe the mechanism for 
operating the llftlng-bar, for the reason that analogous mechanism Is shown 
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ùnâ ^esçrlbed In United States Letters Patent Nos. 394,419 and 394,421, 
gràntéd to me December 11, 1888, and simllar mechanism having a rotating 
lifting-Jijar having been made the subject of Letters Patent now pending. 
In place Qf the tongs shown in such application head B' is substituted, and 
the ram ànd mechanism for opening and clpslng the tongs is dispensed with. 
The tongs wlght be retained and made to grasp the dumping-boxes (see Flg. 
3), but Vould be more expensive in construction than head D' aforesaid. 
It is préférable, but not essential, to reverse the boxes in dumping, as tlie 
dumping-boxes might be provided with hlnged or dumping-bottoms. (See 
Fig. 4.) With a dumping-bottom the material would not be so well dis- 
tributed i^ the furnace as is done by reversing the box in opposite directions 
with successive loads. 

"I do not, wish to limit myself to any particular construction of mechanis?m 
for operating the lifting-bar, as this may be varied indefinitely according 
to circumstances. Sometimes it might be more convenient to attach such 
mechanism to a traveling crâne or other variety of crâne; or in case, for 
instance, of but one furnace the mechanism could be greatly reduced or 
simplifled." 

The daims of the above mentioned patent — each of which the ap- 
pellee is sâid to hâve infringed — read as f ollows : 

"1. ïhe means herein described for charging a furnace from the slde 
thereof, cohsisting, essentially, of dumping-boxes, cars for conveying the 
dumping-boxes to a point opposite the charging-door, and a lifting-bar 
adapted to engage the dumping-boxes one at a time, convey them into the 
furnace, and discharge the load and return the boxes to the outside of tlie 
furnace, substantially as set forth. 

"2. Th^ means herein described of charging furnaces from the side there- 
of, consistlng, essentially, in dumping-boxes for carrying the material, cars 
for transporting the loaded dumping-boxes to a position ad.1acent the fur- 
nace, and a lifting-bar conveying the loaded dumping-boxes into the fur- 
nace, dumping the load, and returnlng the dumping-boxes outside the fur- 
nace, substantially as set forth. 

"3. The mechanism herein described of charging furnaces from the side 
thereof, consistlng, essentially, In dumping-boxes for carrying the material, 
cars for transporting the dumping-boxes and load to positions adjacent the 
furnace, and a lifting-bar foy conveying the loaded dumping-boxes from the 
cars Into the furnace, dumping the load, and returnlng the empty dumping- 
boxes from thence to the cars, substantially as set forth." 

Prior to the issuance of the above letters patent appellant was 
granted pther letters patent (Nos. 394,419, 394,420, 394,421 and 408,- 
152), reiating to instrumentalities for charging or drawing furnaces. 
The process set forth in thèse patents may be described as follows : 

A car, carrying thereon a square steel billet, was placed on a track 
opposite the door of the heating furnace to be charged or drawn. 
From this car the billet was transferred to the furnace by means of 
a tong or grappling device adapted to engage it on its side, and cap- 
able of holding it in engagement during the opération of lifting it 
to a lével With the furnace door, thrusting it into the furnace, and 
then disdhafging by tilting. Each of thèse motions— lifting, thrust- 
ing and tilting — ^was by separate hydrauUc devices. The mechanism 
employed to operate the tongs consisted of an overhead traveling 
crancj, supported upon elevated parallel track, one directly above the 
car tfaçks.and the oth^r a distance therefrom, depending upon the 
dimeiisioiis of the crâne. Suitable mechanism was employed to sup- 
port and operate the crâne. On this parallel track was a bridge, 
supported on wheels, traveling back and forth, and upon which was a 
car or trolley, running longitudinally with the bridge. When the 
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bridge was moved, the car or trolley carrying the charging arm and 
its operating devices were moved along in front of the furnace ; when 
the car or trolley was moved longitudinally upon the bridge, the 
charging or drawing arm could be introduced into or withdrawn from 
the furnace. In connection with this mechanism, and mounted within 
the car or trolley, was a tilting frame, being pivoted at or near its 
center, in order to permit the front end being raised or lowered, to 
raise or lower the charging arm or bar which is mounted upon and 
projects from it. 

The Court below held that the patent in suit disclosed no substan- 
tial différences from the mechanism employed in the prior art, and 
was, therefore, not a pioneer invention ; that in this view there was no 
infringement and accordingly dismissed the bill for want of equity. 

Robert H. Parkinson, for appellant. 
John R. Bennett, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges. 

After the foregoing statement of the case, GROSSCUP, Circuit 
Judge, delivered the opinion of the Court, as foUows : 

The patent in suit, in our opinion, adopts every feature of appel- 
lant's previous device. It substitutes for the square steel billet of the 
prior patents the métal or wooden box adapted to carry the segre- 
gated particles, such as bars, limestone, etc. It retains the feature 
of tongs to grasp the dumping boxes, but provides, as less expensive, 
an alternative mechanism, namely, a flanged recess in the end of the 
box adapted to receive the head of the lifting arm or bar, the arm 
or bar having a head adapted to fit the flanged recess. With this 
modification — which, however, is only alternative^ — the mechanism 
employed to lift the load to the level of the furnace door, to move 
the same into and from the furnace, and to tilt the same in the fur- 
nace, is ideçtical with the mechanism of the prior patents. 

There may be merit (though this we do not décide) in the substi- 
tution of the recess flange and suitable head for the previous device 
of tongs. But the question is, Can we décide, without reading some- 
thing new into the patent in suit, that the claims are restricted to the 
flanged recess and suitable head, as interlocking means? We think 
not. The claims include the entire process set forth in the descrip- 
tion, and this embodied the grasping by tongs, as well as by a flanged 
recess and suitable head. The patent must be sustained, as a whole, 
or not sustained at ail ; and to sustain it, as a whole, is to judge that 
the use of tongs in the process named had not been anticipated in 
the previous art. But this is cleârly disproven by the patents al- 
ready cited. 

Nor do we think that the substitution of a box for the billet dififer- 
entiates this patent from its predecessors. There is no inventiveness 
in this. The progress of the mechanic arts is not subject to the 
tribute levied by the patent laws for every departure from pre-existing 
methods. The departure set forth in the patent is only such as any 
mechanic would hâve adopted, had the occasion for the change arisen. 

The decree of the Circuit Court will be afifîrmed. 
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SOSBERBIBEIR & OONCHAR MFG. CO. v. ADAMS CO. et aL 

(Circuit Court of Appeals, Elghth Circuit September 15, 1902.) 

No. 1,674. 

1. Patents— Construction of Ci-aims— Limitation bt LANOtrAOE Used. 

Where the language o£ the claims of a patent is clear and unam- 
blguous, It cannot be enlarged by tbe courts, although It may not be 
broad enough to cover the actual Invèhtibti of the patentée. 

i. Samb— Ikï'ringbment— Stote Dampëhs. 

The Farwell patent, No. 493,548, for an adjustable stove damper, "was 
not antlcipated and is valid, but is Undited, not only by the prior art, but 
by the spécifie language of Its claimsy to a damper with a rod having 
two grooves In It, one on each slde thereof , extendlng nearly Its entire 
lengii, and Is not Infrlnged by the damper of the Ohnemus & Sanner 
patent. No. 623,417, in whlch the rod Is not grooved. 

Appeal from the Circuit Court of the United States for the Northern 
District of lowa. 
For opinion below, see m Fed. 182. 

Melville Church (Joseph B. Church, on the brief) for appellant. 
M. M. Cady and L. L,. Bond, for appellees. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN, District Judge. The appellees (complainants below), 
owners of letters patent No. 493,548, issued to Fay O. Farwell March 
14, 1893, for stove damper, by their bill charge the appellant (défend- 
ant below) with infringement of said patent, in the manufacture and 
sale by the défendant of stove dampers, and pray for an injunction, ac- 
counting ,of profits, and damages. The answer attacks the validity 
of the patent, and allèges that Farwell was not the inventer of the 
device 4és;<:ribed in his patent, and that before his alleged invention the 
same device had been known to and used by many specified persons 
and companies, and was described and anticipated in many designated 
prior patents. Infringement was also denied. Proofs were taken by 
both sides, including many of the earlier patents pleaded in the an- 
swer. On the hearing the charge of infringement was confined to 
the second claim of the Farwell patent. Decree was entered adjudg- 
ing that the Farwell patent was yaliid, and that défendant had infringed 
the second clâim thereof, and awarding an injunction and accounting 
of profits, with costs, from which decree this appeal is taken. 

The évidence shows that the business of making adjustable stove 
dampers, to be used in repairing stoves and replacirig disabled damp- 
ers, was ^6 considérable that many devices were invented and in use, 
some of theni being patented ; the object being to provide a damper 
which coulçl readily, and without the exercise of spécial skill, be fitted 
and adjust'éd to any ordinary cooking stove. Without following the 
varions châiiges and improvements in such dampers, the state of the 
art at thiè; time of Farwell's alleged invention niay perhaps be suffi- 
ciently sjiôwti by considèfihg patent No. 470,439, for stove damper, 
issued tb Èmery D. Nellis March 8, 1892. In his spécifications he 
says: 
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"J eonstruct my Improved damper lu two separate parts, — the damper plate, 
A, and the operating rod, B (see Flg. 5), with the means of securlng thein 
together. The damper plate, A, is, of course, constructed In ontline of a 
sbape corresponding to tte flue space in whlch It is Intended to operate. In 
one edge of the plate, A, are fonned the opposltely projecting curved lips, C 
and D, -which are adapted to embrace the body of the rod, B; the inter- 
mediate space between them corresponding to the size and shape of the 
body of the rod, B. ïo prevent the plate, A, from tuming on the rod, B, 
about the axis of the same, when the damper is assembled, as shown in Fig. 
4, I form a longitudinal tongue, B (see Figs. 5 and 7), in the concave sur- 
face of the lips, C, and' a longitudinal groove, F, in one side of the rod, B, 
adapted to engage with each other and rotate the plate. A, when the rod, B, 
is rotated by the handle. G, on the end of the rod, B, about the axis of the 
rod as the center of rotation. The aforesaid construction * * • enables 
the damper rod or journal rod to be readily inserted endwise through the 
framing plates and damper, which facilitâtes the insertion of the damper 
when the stove is set up or in case of repairs. • • • The damper 
plate, A, Is placed In the flue space, through which passes thé current it Is 
intended to regulate by the same; then the rod, B, is thrust through the 
groove formed in the edge of the plate. A, by the lips, and D, passing it 
through the perforations formed therefor in the framing plates, L, of the 
stove, letting the groove, F, engage the tongue, B, until the perforation. H, 
coïncides with the perforation, I, when the pin, K, is inserted therein, lock- 
ing the parts, A and B, together." 

In this Nellis device, the perforation, H, just mentioned, is through 
the rod, and the perforation, I, through one of the Hps of the plates ; 
and the spHt key, K, is passed through both when opposite each other, 
to prevent the plate from' slipping longitudinally on the rod. This 
is criticised as requiring the rod to be perforated after the location 
of the damper plate is ascertained, or the making of the rod with 
many perforations, and with liability then to vary from the exact place 
desired. But the substitution of a set screw or simple wedge would 
occur to any mechanic as a complète remedy for any such difficulty. 
So the longitudinal tongue, E, in the concave surface of the lips on 
one side to engage the single longitudinal groove in the rod is criti- 
cised as permitting the rod to be inserted from only one side of the 
stove. But if this was found objectionable the obvious remedy would 
occur to any mechanic to make that tongue in the central part of the 
cavity between the lugs or lips, and just opposite the tdgt of the 
plate, when the rod could be inserted equally well from either side 
of the stove. Neither ol thèse slight changes would involve any in- 
vention. 

In the Farwell patent the device is described in the spécifications as 

follows : 

"A is the blade of the damper, provided on Its opposite lower edge with 
three or more lugs, B, B, which curve partly around the upper portion of 
the rod, C, and engage with the flûtes or corrugations, D and E, in said 
handle, C, as shown more fully in Fig. 2. This rod, 0, has one end of the 
same bent at an obtuse angle, to form a eonvenient handle for operating the 
same. The rod, C, is of peculiar form, resembling an acute triangle slightly 
rounded at the angles, as shown in Fig. 2, with two flûtes or corrugations, 
D and B, upon the sides opposite to each other, extending nearly the entire 
length of the rod, 0, with which the lugs, B, B, engage, in such a manner 
that when the rod is inserted in the blade, A, and the lugs, B, B, are in the 
flûtes, D and B, the width of the rod with the lugs will still be narrow, — 
slightly narrower than the base of the rod, — and wlU not prevent the dam- 
per from lying flat on the oven when tumed down, and will also allow the 
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rpd to rest on the oven when the î)lade Is turaed and in use; thus prevent- 
Ing anyair îrom passing uijder the tod, fts îstlie case with those dampers 
]yhëte the'lùgs, B, B, clasp the wMle of the rod. Through the blade, A, ï 
pass tJie ijolt, F, whlch prevents tjtfe. blade froin sUding on the rod when It 
18 l^i position, and allo-ws the bladé tif he, set In any position pn the rod. As 
thes,^ flûtes or corruga tiens, D abd É, run ne.arly the eiitire length of the 
rod, C, ï am enabled to set the bJs^de at any position along the handle to 
suit stçvés requlring handles of varléd léngths." , , 

Peculiar advantages are asserted froni the ovate fofm 6f the rod, 
the snialler part of which above the grobves or flûtes is grasped by 
the lugs loosely, so that the plate,; when fastened by the boit,- may be 
made to stand inward from the center of the rod^ and come flat on the 
oven plate when turned down, while the larger lower part of the rod 
will, when the plate is raised, close the space below the plate. 

Claim 2 of the Farwell patent, which the défendant is charged with 
infringing, claims: 

"A Btove damper comprlslng a rod havlng two grooves in It, one on each 
side thereof extending neaïly its entire length, and a blade formed with lugs 
on Its opposite sides, sald lugs being fltted loosely in the grooves or flûtes, 
and adjnstable with the blade in said grooves to any point desired so as to 
adapt the dampers to stoves requiring différent lengths of handles, and a 
screw for confining the blade to its adjusted position, substantially as de- 
ficribed." 

This Farwell patent, like that to Nellis, is granted for its peculiar 
combination of the constituent parts of the device; such parts, sepa- 
rately cçnsidered, being regarded as old, or at least as unpatented. 
The devices described in thèse two patents are in many respects simi- 
lar. In each a rod or stem is used which passes through the side of the 
frame of the stove, and through the opening fitted for it by the shape 
of the lugs or lips of the plate or blade of the damper. In both 
the plate may be adjusted on the rod and brought opposite the fiue 
intended to be closed, and there secured from slipping longitudinally 
on the rod by being there fastened, whether by the key named by Nel- 
lis, or the screw named by Farwell, or by a wedge, or in any other 
équivalent manner. So far, at least, the devices are substantially 
alike, and the Farwell combination anticipated by that of Nellis. The 
difiference in the two combinations aris.ës entirely from the différences 
in the form and in the grooving or fluting of the rods, and the inci- 
dental variances in the plate lugs, inmatching the rods. Thèse hâve 
been already described. The advantages claimed for the Farwell com- 
bination, resulting from the shape of its rod, are that the rod may be 
inserted from either side of the stove and damper, and that its forma- 
tion closes more entirely the space between the damper blade and 
the oven than did the surrounding lugs of the earlier device. The im- 
provement over; previous combinations is doubtiess sufficient tO' sus- 
tain the validity of the Farwell patent. 

The next and most serious question is, does the defendant's device 
înîringe this Farwell patent? Defendant's damper is made under a 
patent, No. 623,417, issued to Anton Ohnemus and Henry Sanner 
April 18, 1899, and its construction is described in the spécifications o£ 
that patent: 

"The main portion of the stem is of oval shape in transverse section, and 
bas a broad back, 3, sloping sides, 4, and a narrow front, 5, extending the 
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gréa ter portion of its length. One end o£ the stem Is turned to form a handle, 
6. The back of the blade flts against the back of the stem, and is held 
thereto by ears or lugs, 7, on the blade, and by ears or lugs, 8, on a plate, 
9, that flts in a recess, 10, that Is formed In the central part of the blade. 
The plate is held to the blade by means of a boit, 11, and Its inner edge 
Is notched at 12 to recelve one of the ears, 7, on the blade. The upper and 
the end walls of the recess, 10, slope inwardly from the outer surface of the 
blade, so that when the boit, 11, is tightened to cause the ears, 7 and 8, to 
engage the stem, the inner edge of the plate will be pressed against the back 
ol the stem, and a tight, close fit will be effeeted between the walls of the 
recess and the plate; the resuit being a practically airtight connection be- 
tween the blade and the stem. The ears are formed to fit the sloping sides 
of the stem, and the blade is thus movably held to the stem, and can be 
adjusted thereon by loosening the boit as will be readlly understood. By 
formlng the stem without grooves, and by clamplng the blade flrmly thereto 
throughout the entire length of the latter, the stem is not liable to become 
warped by excessive heat." 

That defendant's device performs the same functions as does the 
Farwell device, and in substantially the same way, is apparent; and 
if the Farwell patent was for a pioneer invention, which for the first 
time assembled the parts so as to permit the blade of the damper 
to be moved, adjusted, and fastened to any place along the rod, the 
patent might be entitled to a broad and libéral application of the doc- 
trine of équivalents, and a persuasive argument presented that de- 
fendant had appropriated the idea of the patent, with a mère change 
in the form of the parts. But this device was an old one at the time 
of Farwell's alleged invention, which only changed the previous devices 
by substituting his peculiar and carefully described form of rod for 
rods previously uised, and by providing that such rod should be fîtted 
loosely in the engagement of its grooves by the lugs of the blade. 
The meaning of the word "groove" or the word "flûte" is unmistak- 
able and perfectly clear. Either of thèse words conveys to the mind 
the idea of a noticeable dépression of some length in a surface. It 
is absurd to imagine a groove, flûte, or furrow in a perfectly smooth, 
even surface. The défendant does not use Farwell's invention. Its 
rod has no groove, and it is not fitted loosely in the lugs, so that the 
blade can be roUed over slightly, and then held in the desired place 
by the impact or pressure of a screw, but, when adjusted to its place 
on the rod, the lugs on their inner surface embrace and clasp the rod 
tightly. 

It may be that Farwell's invention would hâve entitled him to hâve 
made a broader claim, which would hâve covered any form of rod 
which could be passed through the lugs of the damper plate equally 
well from either side of the stove, but his patent makes no such broad 
claim. It is in this respect like the patent under considération in Key- 
stone Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 24 L. Ed. 344, 
where the claim was for : 

"First, the construction of the lower chords of truss bridges of séries of 
wide and thin drilled eye-bars, C, C, applied on edge between the ribs. S, S, 
on the bottoms of the posts, and connected by pins, P, P, supported in the 
diagonal tension braees, D and E, ail substantially as herein described." 

It was held that the use of round or cylindrical bars flattened and 
drilled at the eye, in the lower chords of truss bridges, was not an 
infringement of this patent, although the round bars performed the 
117 F.— 53 
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saine fuhctions as the wide and thîn bars, and in the same way. The 
couit said: 

"WdrdB cannot show more plaihly that the elaim of the Inventer does net 
extend to any'other eye-bars or chords than sueli as are wide and thin, and 
appUéd OB' edge. As thosè constructed by the défendant are cyllndrical In 
forin, oBly flattened at the eye for Insertion between the ribs or projections, 
It is plaln that no infringement of thls clalm of the patent has been com- 
iriltted. ' •' ♦ * When a daim is so explicit, courts cannot alter or enlarge 
It. M thë patentées hâve flot claimed the vyhole of their Invention, and the 
omission has been the reeult of , inadvertence, they should hâve sought to 
correct th® error by a surrender of their patent and an application for a re- 
Issue. They cannot expect the courts to wade through the history of the 
art, and spell out what they : might hâve claimed, but hâve not claimed. 
Slnce thejact of 1836, the patent laws require that an applieant for a patent 
shall not oniy, by a spécification In wrlting, fuUy explaln his Invention, but 
he 'shall particularly speclfy and point out the part, Improvement, or com- 
binatlon which he claims as his own invention or discovery.* * • ♦ As 
patents are iproeured ex parte, the publie Is not bound by them, but the 
patentées are. And the latter cannot show that their Invention Is broader 
than the terpSfOf their clalm." 

In Mc€lain v. Ortmayer, 141 U. S. 419, 423, 12 Sup. Ct. yd, yy, 
35 L,. Ed. 800, the court says: 

"Whîle the patentée may bave been unfortunate in the language he has 
chosen to express his actual Invention, and may hâve been entitled to a 
broader claim, we are not at llberty, without running counter to the entire 
current of authority In thls court, to construe such claims to Include more 
than thelf, î^pguage fairly Imports. Nothlng Is better settled in the law of 
patents than that the patentée may clalm the -whole or only a part of his 
Invention, and that, if he only descrlbe and clalm a part, he Is presumed to 
bave abandôned the resldue to the public." Citing Railroad Oo. v. Mellon, 
104 U. S. 112, 26 L. Ed. 639; Merrill v. Yeomans, 94 U. S. 568. 24 L. Ed. 235; 
Burns V. IJeyer, 100 U. S. 671, 25 L. Ed. 738; Sutter v. Robinson, 119 U. S. 
530, 7 Sup. et 376, 30 L. Ed. 492. 

In Seabury V. Johnson (C. C.) 76 Fed. 456, the claim was : 

"(1) A sulphur candie, provided v^ith a éurroundlng band of métal, project- 
Jng sllghtly above the upper slde or end of the main portion or body of the 
sald candie, substantially as described." 

The defendant's device was similar, except that, instead of a métal 
band, he used a band made of paper chemically treated so as to be 
rendered incombustible. Complainant claimed that the paper band 
so prepared became an équivalent for the métal band, and was an 
infringement. But the court held that, while the invention might 
hâve warranted the patentée in claiming a band of incombustible rna- 
terial, he had not done so, but had limited his claim to a métal band. 
The court said: 

"His act in so dolng was nothing more nor less than a déclaration that he 
abandôned to the public the right to use bands which were nonmetallic. The 
law of patents requires that the patentée shall particularly speclfy and point 
out the part, the Improvement, or the combination which he claims as his 
Invention or discovery. Courts are bound by the language chosen by the in- 
venter, and théy hâve nelther the right nor the power to enlarge a patent 
beyond the sçope of Its Clalm, as allowed by the commissioner of patents. 
'When the tértns of a clalm In a patent are clear and àlstlnct, the patentée, 
In a suit for Infringement, Is bound by It.' He is absolutely barred f rom 
attempting to show that his Invention or discovery is larger and broader 
than the terms of the clalm. Keystone Bridge Oo. v. Phœnix Iron Co., 95 
D. S. 274, 24 L. Ed. 344; Katooad.Co.v. Mellon. 104 U. S. 112, 26 L. Ed. 639; 
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Whlte r. Dunbar, 119 TJ. S. 47, 7 Sup. Ct. 72, 30 L. Ed 303; Stirling Co. 
V. Pierpoint Boller Cto. (C. C.) 72 Fed. 780." 

The language employed in the Farwell patentj as well in tlie spéci- 
fications as in each of the claims, makes the rod of the peculiar form 
described, with two grooves, — one on each of its opposite sides and 
extending nearly its entire length, — an important and essential part or 
élément of his combination. The défendant does not use a rod with 
grooves, and therefore does not infringe the Farwell patent. 

The decree appealed from is therefore reversed, with costs, and with 
directions to dismiss complainants' bill. 



CASTLE V. PBRSONS. 
(Circuit Court of Appeals, Eighth Circuit September 15, 1902.) 

No. 1,729. 

1. QiFT Causa Mortis — Delivery. 

A verbal direction by a creditor to his debtor to pay tlie debt, which 
Is not evidenced by any note or other writing, to another, where the 
debtor at the time accepta the order and promises the donee to make 
payment to him, constitutes a good delivery to validate a gift of the 
chose in action causa mortis. Fer Carland, District Judge. 

2. Bame— Révocation— Pabtiai. Recovert of Donob. 

A donor 84 years old, vsrhen seriously ill and in expectation of death, 
made a gift to his wife causa mortis. The évidence showed that he 
partially recovered, and lived for nearly a year thereafter, being able 
to "wallî during a part of the time for a distance of half a mile, but did 
not disclose the nature of his illness. Tteld, that it was error to charge 
as matter of law upon such évidence that the donor's partial recovery 
operated as a revocation of the gift. Per Carland, District Judge. 
8. Plbading — Vaeiancb— Dépense kot Pleaded. 

The due process of lavr, without which parties may not be deprived 
of their property, requires that notice be given of the issue to be deter- 
mined before it is trled. A défendant may not deny in his answer the 
plaintiflf's averments of a good cause of action, and then defeat him by 
a confession of the tnith of those averments and an avoidance of their 
efifect by the proof of new matter, no notice of vrhich vras given by the 
pleadings or by the course of the trial untll plaintiff had introduced sub- 
stantially ail his évidence. Per Sanborn, Circuit Judge. 
4. DiKBCTiON OF Verdict— Depaktdhe from Issues. 

In an action to recover on a chose in action v?hich plaintifC alleged had 
been verbally assigned to her by her husband, which assignment had 
been accepted by défendant, veho promised to pay the debt to her, the 
court is not warranted in dlrecting a verdict and enterlng Judgment for 
défendant on the ground that the assignment to plalntlfE was Intended 
as a gift causa mortis, which became ineffectuai by reason of the sub- 
séquent recovery of the donor, where défendant did not plead such dé- 
fense, havlng hlmself received a gift from the donor at the same time 
and under the same circumstances, which he still retalned, but denied 
his indebtedness and the assignment, such Issues belng the only ones 
Iltigated by the parties. Per Sanborn. Circuit Judge. 
6. NovATioN — Verbal Assignment of Chose in Action — Assent of Debtor. 

A verbal assignment of a chose in action, not evidenced by any note 
or other writing, assented to by the debtor, who promises to pay the debt 
to the assignée, constitutes a complète novation, and efCectually sub- 
stitutes the assignée as the créditer. Per Sanborn, Circuit Judge. 

Thayer, Circuit Judge, dissentlng. 

H 2. See Gifts, vol. 24, Cent. Dig. § 116. 
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In Érror to the Circuit Court of the United States for the District 
of Minnesota. 

J. N. Castle, for plaintiff in error. 

Rbnie G. Brown, Charles S. Albert, Herman Winterer, and Edward 
Winterer, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge. This action was originally com- 
menced in the district court of Washington county, Minn., and subse- 
quently removed by the défendant in error to the circuit court of the 
United States for the district of Minnesota, on the ground of diversity 
of citizenship. Maria Persons was the original plaintiff, but, she hav- 
ing died pendente lite, the action is now prosecuted by her exécuter. 
The object of the action was to recover from défendant in error the 
sum of $5,000 and interest. The cotnplainant alleged for a cause of 
action that prior to the 23d day of January, 1897, the défendant in 
error became and was indebted to one Thomas Persons in the sum of 
$5,000; that on said date défendant in error admitted said indebted- 
ness, and, at the request of said Thomas Persons, promised to pay 
the same to Maria Persons, with interest. The answer of défendant in 
error dénies any indebtedness to Thomas Persons, or that said Thomas 
ever directed or requested him to pay said indebtedness, if any existed, 
to Maria Persons, or that défendant in error ever promised or agreed 
to pay said indebtedness to Maria Persons. At the close of the testi- 
mony for plaintiff in error, counsel for défendant in error made the 
foUowing motion : 

"I move to direct a verdict on the ground that there Is net sufflcient évi- 
dence to enable the Jury to flnd the issue in fa ver of the plaintiff in this 
action, and partlcularly that there is not sufladent évidence to show an ac- 
counting by 'whieh any sum was agreed upon between the father and de- 
fendant, and no sufflcient évidence to show that there was an asslgnment of 
that clalni by the father to the mother, and It appears so far as any évidence 
appears, as a question of law, that if anything was due that money is stlll 
due to the estate of Thomas Persons, and not to the mother." 

The trial court granted the motion upon two grounds, and those 
grounds can hardly be said to hâve been embraced in the above mo- 
tion. They were that the évidence showed that plaintiff in error's title 
to the chose in action was derived thrpugh an attempted donatio causa 
mortis, which failed (i) because there was no delivery of the chose in 
action by Thomas Persons to Maria Persons; and (2) because there 
was a récovery of Thomas Persons from the sickness which caused 
him (Thomas Persons) tomake the gift, which by opération of law re- 
voked the same. The case was not tried on any such theory, and not 
till the court Tuled had this theory been mentioned in the pleadings or 
by counâel. Counsel fOr plaintiff in error excepted to the ruling of the 
court, and isuch ruling is the only error assigned hère. Conceding, for 
the purpose of this writ of error, that the theory on which the trial 
court ruled was the correct one, let us examine plaintiff's testimony, 
and ascertain if there were not issues that ought to hâve gone to the 
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jury. There was abundant testimony from which the jury mîght hâve 
found the following facts : 

On January 23, 1897, at Aima, state of Washington, Thomas Per- 
sons, father of défendant in error, was a man 84 years of âge. He was 
a very sick man. He expected to die; others expected him to die. 
He desired to dispose of his property in order to save administration. 
In contemplation of death he gave to défendant in error certain prop- 
erty in the state of Washington, and to another son certain property in 
the state of Minnesota. On this same date he was asked by défendant 
in error this same question: "What are you going to do with what 
money I owe you ?" Thomas Persons answered : "That is mother's. 
I want mother to hâve that." Défendant in error, turning to his 
motber, Maria Persons, who was présent, said : "Mother, that is ail 
right, but I hâve not got the money with me, but I will pay you when 
I get back." That défendant in error repeatedly acknowledged to 
Maria Persons and others subséquent to this time and prior to the 
death of Thomas Persons that the amount owing by him to the latter 
was $5,000. That défendant in error subsequently, many times prior 
to the death of Thomas Persons, promised to pay this sum to Maria 
Persons, and did pay her $100 thereof. Thomas Persons died on De- 
cember 27, 1897. 

The following is ail the testimony bearing upon the question of revo- 
cation of this transaction by opération of law, resulting from the re- 
covery of Thomas Persons from the illness from which he apprehended 
death, and under which appréhension he made, or attempted to make, 
this disposition of the chose in action to Maria Persons. He never did 
anything himself to revoke the gift. 

Simon E. Persons, examined in chief by counsel for plaintiff in 
error : 

"Q. Well, what eventually happenedî Did he reeover or recover tempo- 
rarlly? A. He did partly. He partially recovered, and we tool£ him back to 
Minnesota." 

Cross-examination : 

"Q. Your father, up to the tlme he died, from the time he first came baeli 
from Aima, was in feeble health? A. He was quite feeble at first, but he 
got so he conid walk half a mile and further, — sometimes three-quarters of a 
mile. Q. But during the last few weelîs of his life he was very feeble, was 
he not? A. The last two months he was continually in bed, or six weeks. 
Q. Was your father able to transact business on his own account and keep 
his aceounts and do his business for himself, or did somebody hâve to assist 
him? A. He was perfectly able to do it himself; at least, I thoiight so. He 
always did. Q. Did he do correspondence of his own? A. Mother, I think, 
did the writing for him. Q. Up to the tlme of his death? A. I think so." 

Maria Persons, examined in chief by counsel for plaintifif in error, 
testified as follows: 

"Q. After that did your husband die or did he recover? A. He recovered 
partially. Q. Where did you go then? A. We came, or ratber was brought 
back hère, to Afton; neither one of us could walk." 

Out of 67 pages of printed testimony, the foregoing is ail that coun- 
sel on either side put into the case upon a question which turned the 
plaintifï out of court. The court, at the close of the case, elicited the 
following testimony from the witness Marion E. Persons : 
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"The Court: After your father made this disposition of hls property did 
he get well, so he was able to travel? A. ïes, sir. Do you mean at Aima 
or at any tlme? The Court: At any tlme. Ans. Yes, sir. Q. Where did he 
drlte? A. He traveled around about the yard and up and down the roads 
at my place at Aftpn. The Court: How far was he able to go? A. Half a 
mile or a mile. He did walk that, and might hâve walked more. He was 
ôtrt and walked every moming before breakf ast about half a mile. The 
Ooiirt: Was he as well as he had been for several years before thls sickness 
in Washington that you spoke of, at the time that he dlsposed of this prop- 
erty? A. He was until the last two months. The Court: Hâve possession 
of hls mlnd and faculties, so he could think as well about his afifairs as he 
had been accustomed to before that slckness In Washington? A. Yes, sir." 

On the theory that the évidence showed a donatio causa mortis, 
thèse questions by the court were danger ous in the extrême to plain- 
tiff in error's case, and the most dangerous could not hâve been asked 
by counsel for défendant in error in the fotm in which they were put. 
The witness simply afHrmed the testimony of the court. On this évi- 
dence was the court justified in deciding as a matter of law that there 
was no delivery of the chose in action? The évidence in regard to 
the order or request whicli Thomas Persons made to the défendant 
in error, to pay the indebtedness owing by défendant in error to 
Thomas Persons to Maria Persons, when considered with the évidence 
in regard to the acceptance of said order and the promise to pay said 
indebtedness to Maria Persons by défendant in error, was sufficient, 
to say the least, to go to the jury upon the question of delivery, under 
proper instructions. 

We understand that a mère request on a bailee, depository, or debtor 
to pay money to the donee is not a sufficient delivery of a chose in 
action so as to validate a gift causa mortis. Yet where the request or 
order is accepted by the person upon whom it is made during the life- 
time of the donor this is a good delivery. A check upon a bank is in 
itself, though delivered to the donee, no delivery, but if accepted by the 
bank during the lifetime of the donor the delivery is good. Basket v. 
Hassell, 107 U. S. 602, 2 Sup. Ct. 415, 27 L. Ed. 500, and cases cited. 

We see no différence between a verbal order or request and a written 
order or request, there being no law requiring eîther to be in writing. 
Neither nçed the acceptance be in writing. If the défendant in error 
owed ThoRias Persons, and Thomas Persons requested him to pay the 
debt to Maria Persons, and he, upon such request, promised to pay it 
to Maria Persons, thereby extinguishing his debt to Thomas Persons, 
Maria Perdons could sue and recover upon the promise, and, if this 
could be donc, then ail control over the chose in action would be in 
Maria Persons. She had complète power to reduce it to possession. 
In other wôrds, ail the delivery of which the chose in action was capa- 
ble had been made. 

We also think the court erred in deciding as a matter of law that if 
the évidence showed a donatio causa mortis it was revoked by opéra- 
tion of law by the recovery of Thomas Persons from the illness which 
caused him to apprehend death, and under which appréhension he 
made the. gift causa mortis. In the first place, the record may be 
searched in vain for any évidence as to the cause of the illness of 
Thomas Persons. Had he been injured in an accident? Had he con- 
sumption? Had he a contagious disease ? Had he a cancer, Bright's 
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disease, or one or more of many other diseases wWch lead as straig-ht 
to death as the projectile from the gtin ? If we do not know the cause 
of the sjckness of Thomas Persons on January 23, 1897, how can we 
say as a matter of law that he recovered from it before he died, espe- 
cially in view of the évidence in the record as to his partial recovery? 
He had the possession of his faculties. So he did at Aima when he 
disposed of his property and was expected to die every hour. He was 
brought from the state of Washington to Minnesota, but he could not 
walk. If we are permitted to draw any inference from the évidence as 
to the cause of his illness, we might infer that the weight of 84 years 
was so heavy upon him as to cause him to believe that his life might 
end any day. Who can say as a matter of law that Thomas Persons 
did not each day from January 23, 1897, to December 27, 1897, when 
he died, apprehend death from the same cause that made him sick at 
Aima, state of Washington? Grymes v. Hone, 49 N. Y. 21, 10 Am. 
Rep. 313, is a case where Fédéral Vanderburgh made what was held to 
be a donatio causa mortis. It was made August 19, 1867, and he died 
January 23, 1868. He was from 78 to 80 years of âge and in failing 
health. Peckham, J., in delivering the opinion of the court, used the 
following language : 

"True, he did not, and of course could not, know when death would occur, 
when he executed the assignment, but he was in appréhension of it. His 
âge and his 'failing' told him death was near, but when it might occur he 
had no clear conviction. An ailment at such an âge is extremely admonitory. 
From thèse facts can this court say, as a matter of law, that this testator 
was not so seriously ill when he exeeuted this assignment as to be appre- 
hensive of death; that he was not legally acting in view of death; that he 
was not so ill as to be permitted to make this sort of gift? True, the douor 
died five months thereafter; but we are referred to no case or principle that 
limits the time within which the donor must die to make such a gift valid. 
The only rule Is that he must not recover from that illness." 

We hâve no doubt that the issue of gift or no gift causa mortis, and 
the issue as to whether, if there was a gift causa mortis, it had been 
revoked by the recovery of Thomas Persons, ought to hâve gone to 
the jury under proper instructions. The question whether there has 
been a gift in a particular case is for the considération of the jury, and 
the évidence on the subject should therefore be submitted to it. Flani- 
gan v. Waters, 57 Kan. 18, 45 Pac. 56; Jones v. Jones (Ky.) 43 S. W. 
412; Nye V. Chace, 139 Mass. 379, 31 N. E. 736; Peirce v. Burroughs, 
58 N. H. 302; Betts V. Francis, 30 N. J. Law, 152; Trow v. Shannon, 
78 N. Y. 446; Hess V. Brown, m Pa. 124, 2 Atl. 416; Osthaus v. 
McAndrew (Pa.) 8 Atl. 437 ; Horn v. Buck, Id. 609 ; Swab v. Miller 
(Pa.) 9 Atl. 667; Jacques v. Fourthman, 137 Pa. 428, 20 Atl. 802; 
Sourwine v. Claypool, 138 Pa. 126, 20 Atl. 840; In re Osterhaut's 
Estate, 148 Pa. 223, 23 Atl. 1069; McKane's Ex'rs v. Bonner, i 
Bailey, 113 ; McLure v. Lancaster (S. C.) 58 Am. Rep. 259. Whether 
or not there has been a delivery is a question for the jury. Thomas 
v. Degrafïenreid, 17 Ala. 602; Hunt v. Hunt, 119 Mass. 474; Kelly v. 
Maness, 123 N. C. 236, 31 S. E. 490. A gift causa mortis, like a gift 
inter vivos, is a question of fact for the jury. Dunn v. Bank, 109 Mo. 
90, 18 S. W. I139; Scollard v. Brooks, 170' Mass. 445, 49 N. E. 741. 

The judgment of the court below should be reversed, and a new trial 
granted ; and it is so ordered. 
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THAYiÇR, Circuit Judge (dissenting). I am satisfied that this case 
was correctiy decided by the circuit court, and I accordingly dissent 
from the order made by my associâtes reversing tiie judgment of the 
lower court. 

The amended complaint, on which the case was tried, after reciting 
various facts showing that Phineas P. Persons, the défendant below, 
who is commonly called Page Persons, was, on January 23, 1897, in- 
debted to his father, Thomas Persons, since deceased, in a sum ex- 
ceeding $5,000, thereupon alleged "that on the 23d day of January, 
1897, for a valuable considération, the said Thomas Persons duly trans- 
ferred, çold, and assigned $5,000, constituting part of the said in- 
debtedness, to this plaintifï (Maria Persons), who now owns and 
holds the same, and then and there directed the défendant to pay the 
same to the plaintifï, which the défendant then and there agreed to do, 
and on the last-mentioned day specially agreed by and with this plain- 
tifï to pay said sum of fîve thousand dollars to this plaintifï on demand, 
with five per cent, interest per annum." It is clear, therefore, that the 
original plaintifï, Maria Persons, the mother of the défendant Page 
Persons, who is now représentée by her executor, Luke B. Castle, 
sued as the assignée, for a valuable considération, of a part of an 
indebtedness claimed to be due from Page Persons to his father, 
Thomas Persons, which indebtedness was not evidenced or repre- 
sented by any bond, bill, note, or other instrument in writing, but was 
a chose in action pure and simple. The défendant below denied the 
existence of any such indebtedness, and also denied the assignment 
thereof to his raother, and on thèse issues the case was tried. 

The évidence which was ofïered by the plaintifï to sustain her com- 
plaint was to the foUowing efïect: That in the month of Januar}^, 
1897, the father, Thomas Persons, was residing at Aima, Wash.; 
that he was taken very sick about the iSth of January, 1897, and that 
another son, Simon E. Persons, who resided near Hudson, Wis., was 
summoned by telegram to his father's bedside; that he arrived at a 
railroad station near where his father was living on the evening of Jan- 
uary 22, 1897, and was met there by his brother, Edgar Persons, and 
was told that his father was very sick and perhaps would not live until 
the two brOthers reached the house ; that he did live during the night ; 
that on the succeeding morning, January 23, 1897, a notary was sum- 
moned to the house, and on his arrivai was told by Thomas Persons 
that he wished to make some disposition of his property to save the 
expenses oî administration ; that he gave instructions to the notary to 
make out a deed conveying certain property situated in St. Paul, 
Minn., to his son Simon E. Persons ; that he gave directions to make 
over certain notes and mortgages to his son Page Persons ; that he 
was thereupon asked by his son Page, "What are you going to do with 
what money I owe you?" and that he replied, "That is mother's; I 
want mother to hâve that;" and that the défendant, Page Persons, 
thereupon turned to his mother, who was présent, and said, "That's 
ail right, but I haven't got the money with me, but will pay you when 
I get back," — meaning that he would pay it when the family returned 
to Minnesota, where they expected to go. The witness from whom 
the foregoing testimony was elicited, Simon E. Persons, one of the 
brothers, testified that when this occurred Thomas Persons, the father. 
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was a very sick man, and "didn't expect to live but a very few hours' ; 
that thèse transfers of property lo his sons, Simon E. and Page Per- 
sons, were made "because of what [his] father supposed to be then 
his immediately approaching death" ; that in point of fact he recovered 
from his illness, and returned to Minnesota with his wife, Maria, and 
after his return lived with his son Simon for nearly a year, or until 
December 27, 1897, when he died ; that after his return to Minnesota, 
and while he was living with his son Simon, Thomas Persons recovered 
his health to such an extent that he was able to walk at times as much 
as a mile, and until the last two months before his death was as well as 
he had been for several years before he was taken sick at Aima, in the 
month of January, 1897. The testimony showed that while Maria 
Persons, the mother, was living in the family of her son Simon, and in 
March, 1898, she made a will by which she gavé ail that she possessed 
to her son Simon, save small legacies amounting to about $100, which 
she gave to her other sons, Edgar, Curtis, and Page Persons. It also 
appeared on the trial that, -Jjout three weeks before the death of 
Thomas Persons, Page Persons visited him at his home in Wisconsin, 
on which occasion he handed to his mother $100, which sum she said 
she wanted at the time to pay doctor's bills and some other little ex- 
penses. :. 

It is suggested in the opinion of the majority that the évidence show- 
ing that the gift by Thomas Persons to his wife, Maria, was made in 
expectation of his immediately approaching death, was elicited some- 
what irregularly by the court, at the close of the case. But this sug- 
gestion is due, I think, to an oversight, since the fact in question was 
clearly developed by counsel for the défendant below on the cross-ex- 
amination of Simon Persons, the principal witness for the plaintifï, 
who testified, on cross-examination in the manner above stated, that 
the gift to Maria Persons was made because his father supposed him- 
self to be in extremis. 

The foregoing testimony, which was elicited principally from Simon 
E. Persons, the sole beneficiary under his mother's will, comprehends 
substantially ail the testimony which was produced at the trial for the 
purpose of proving an assignment for value to Maria Persons of a 
part of the indebtedness due from Page Persons to his father, which 
was alleged in the complaint. It is manifest, I think, that it has no 
tendency to prove such an assignment as was alleged, but, at most, 
only tends to show a gift causa mortis or a gift inter vivos. And ad- 
mitting, for the purposes of this case, that a recovery under the com- 
plaint might hâve been allowed if the évidence had shown a completed 
gift of either kind, yet, as I view the case, no such gift was proven 
or évidence offered from which the existence of a gift could hâve been 
found. To perfect a gift inter vivos or causa mortis, it is absolutely 
essential that the property or thing given should be delivered to the 
donee in the lifetime of the donor. Where the property given is bulky, 
a constructive delivery of the possession thereof may sufîîce; and 
where the thing given is a chose in action, and represented by a note, 
bond, or bill made by a third party, ail the authorities agrée that a 
delivery of the note, bond, or bill, unindorsed by the donor, will sufiSce. 
Hill V. Stevenson, 63 Me. 364, 18 Am. Rep. 231 ; Grover v. Grover, 24 
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Pick. 261, 35 Am> D«c. 319; Corle y. Monkhouse, 50 N. J. Eq. 537, 
25 Atl. 157; Licey V. Xicey, 7 Pa. 351, 47 Am. Dec, 513; Hackett v. 
Moxley, 65 Vt. 71, 25 Atl. 898. But it is equally well settled that 
vvhen a chose in action is not thus représentée! by a note, bond, bill, or 
other instrument in writing, which can be delivered, but is merely a 
claim against a third party, which must be established by paroi, a writ- 
ten assignment of the demand, by the donor to the donee, is essential 
to complète the delivery, whether the gift be one inter vivos or causa 
mortis. 2 Kent, Comm. (iith Ed.) 567; Hooper v. Goodwin, i 
Swanst. 485 ; Picot v. Sanderson, 12 N. C. 309. See, also, Sanborn v. 
Goodhue, 28 N. H. 48, 56, 59 Am. Dec. 398 ; Bond v. Bunting, 78 Pa. 
210. 

The évidence in this case discloses beyond peradventure that no 
written assignment of the chose was made or attempted; hence there 
was no such delivery as vested the donee, Maria Persons, with the 
title to the chose. Furthermore, it is évident, I think, that the alleged 
gift to Maria Persons was made in view of the approaching death of 
the donor, which event was supposçd to be only a few hours distant, 
and as the donor recovered and lived for nearly a year, and in the 
meantime enjoyed as good health as he had for some years previously, 
the gift, treating it as one causa mortis, was revoked by such recovery, 
even if there had been a sufficient delivery. It is well settled that a 
gift causa mortis passes to the donee only a defeasible title, which be- 
comes absolute only on the death of the testator, and is usually re- 
garded as revoked if the testator recovers from the particular illness 
which occasipned the gift, Staniland v. Willott, 3 Macn. & G. 664 ; 
Weston v. Hight, 17 Me. 287, 35 Àm. Dec. 250; Smith v. Downey, 
38 N. C. 268; Martin v. Smith, 25 W. Va. 579; Roberts v. Draper, 
18 111. App. 167. 

Viewing the case from another standpoint, I also conclude that it 
would be wise to leave the judgment below undisturbed. The case 
originates in a bitter farpily quarrel over the property of a deceased 
parent. Simon E. Persons, who is the principal witness in the case, 
in view of his mother's will, which was made while she was a member 
of his family, and while the other sons of Thomas Persons were not 
présent, claims whatever may hâve been due from Page Persons to 
his father, at the date of the latter's death, to the exclusion of the 
other sons. If anything was in fact due to the father's estate from 
Page Persons, it can be recovered readily by an administrator of the 
father, duly appointed, and if so recovered it will be apportioned 
among the sons as the law directs. For the reasons above stated, I am 
satisfied that the alleged gift to Maria Persons never took efïect, 
and that the lower court was right in so holding. 

SANBORN, Circuit Judge. I concur in the judgment of reversai 
for thèse reasons : 

i. In my opinion no question of donatio mortis causa was pre- 
sçnted in this case, and np judgment against the plaintifï ought to be 
sustained on the ground that the novation which Maria Persons plead- 
ed was void because it was made in contemplation of the death of her 
husband, Thomas Persons, for the reason that no such défense was 
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pleaded and no such issue was presented for trial when tKe case came 
on for hearing, or was ever fairly tried. The averment of the com- 
plaint was that Thomas Persons assigned his claim for $5 ,000 against 
Phineas P. Persons to Maria Persons, that he directed Phineas to pay 
this, debt to Maria, and that Phineas agreed to do so. The answer 
was a flat déniai of thèse averments, and nothing more. The défense, 
which was interposed by the court near the close of the plaintiflf's évi- 
dence and which was sustained at the trial, was a confession and avoid- 
ance which had not been pleaded, and of which the plaintiff had re- 
ceived no notice until after the issues made by the pleadings had been 
practically tried. This défense was an admission that Thomas did 
direct the défendant to pay the $5,000 to Maria, and that the défendant 
did agrée to do so, coupled with an averment, not found in the plead- 
ings, that this contract was void because it was made in contemplation 
of the immédiate death of Thomas Persons, who lived for some 
months thereafter. This défense was inconsistent with the déniai in 
the answer, was not made by the défendant in the action, and it formed 
no substantial basis for a judgment. 

That due process of law without which parties may not be deprived 
of their property gives to them an opportunity to be heard respecting 
the justice of the judgment sought. It gives notice of the issue to be 
determined before it is tried. One may not bring suit upon one cause 
of action and recover upon another, nor may he go to trial upon one 
défense and sustain a judgment in his favor upon another and incon- 
sistent défense. He may not deny in his answer the plaintifï's aver- 
ments of a good cause of action, and then defeat him by a confession 
of the truth of those averments, and an avoidance of their efïect by the 
proof of new matter no notice of which was given by the pleadings or 
by the course of the trial until the plaintifï had introduced substantially 
ail his évidence. Proofs without averments and averments without 
proofs are equally unavailing. Gentry v. U. S., 41 C. C. A. 185, loi 
Fed. 51 ; Burton v. Flatter, 10 U. S. App. 657, 663, 4 C. C. A. 95, 
99, 53 Fed. 901, 905; Taussig's Ex'rs v. Glenn, 4 U. S. App. 524, 541, 
2 C. C. A. 314, 318, 51 Fed. 409, 413 ; Merrill v. Rokes, 12 U. S. App. 
183, 188, 4 C. C. A. 433, 435, 54 Fed. 450, 452 ; Live Stock Co. v. 
Blackburn, 30 U. S. App. 571, 579, 17 C. C. A. 532, 536, 70 Fed. 949, 
954 ; Wood V. Collins, 23 U. S. App. 224, 230, 8 C. C. A. 522, 525, 60 
Fed. 139, 142. 

2. The reason why the défendant did not plead nor at the trial insist 
upon the défense that the novation which the plaintifï alleged was void 
because it was a donatio mortis causa is apparent upon the face of the 
record. And if the défendant did not choose to make this défense he 
had a right to waive it, and no duty was imposed upon the court to 
compel him to avail himself of it. At the same time that Thomas 
Persons directed the défendant, and he agreed, to pay to Maria Persons 
the $5,000 which he owed to Thomas, the latter assigned and con- 
veyed to him notes, mortgages, and land of the value of several 
thousand dollars. If the assignment and novation alleged by the 
plaintifï were void because they constituted a donatio mortis causa, 
ail the assignments and conveyances made by Thomas to the défendant 
were also void for the same reason, and until he returns to the estate 



844 117 FEDERAL REPORTEE. 

oî his father the property he receiyed through thèse assîgnments and 
conveyances, or the value of it, he may well hesitate to aver, and the 
courts to hold, that any of thèse transactions were void for that reason. 
It will be time enough to consider whether or not this assignment and 
novation are void because they constituted a gift in contemplation of 
the immédiate death of Thomas Persons when the défendant has re- 
turned to the estate of his father what he received from him on the 
day that this transaction took place, and has clearly pleaded the in- 
validity of this assignment and novation because they were gifts in 
contemplation of immédiate death. 

3. There was ample évidence to sustain the cause of action which 
the plaintifï pleaded and the défendant denied. There was testimony 
that the défendant was indebted to Thomas Persons in the sum of 
$5,000, and that this indebtedness was not evidenced by any bond, bill, 
or writing. There was évidence that on the day in question Thomas 
Persons assigned and conveyed a large amount of property to the de- 
fendant, that he direct ed the défendant to pay this $5,000 to Maria 
Persons, and that the défendant agreed to do so. This testimony, if 
true, constituted a valid assignment of this chose in action and a com- 
plète novation, — an efifectual substitution of Maria Persons for Thomas 
Persons as the creditor of the défendant. It released the défendant 
from his obligation to pay this debt to Thomas Persons, and bound him 
to pay it to Maria Persons, and the release of his indebtedness to 
Thomas was a valid and sufficient considération for his agreement to 
pay it to Maria. The contract between thèse parties was complète 
and perfect in itself. It contained no condition that this assignment, 
this novation, this substitution of one creditor for the other, should be 
in any way affected by the death or the continued life of Thomas 
Persons, and there was nothing in his subséquent partial recovery to 
release the défendant from his agreement to pay this $5,000 to his 
mother, especially as long as he retained the property which he ob- 
tained from his father on that day, his release from his obligation to 
pay the $5,000 to his father, and failed to place this money in the hands 
of the administrator of the estate of the latter to be distributed among 
his.heirs. The transaction related in this évidence was a valid assign- 
ment of this claim of $5,000 and a complète and efifectual novation. 
A chose in action not evidenced by writing may be assigned without 
writing, and if the debtor is aware of the assignment and promises to 
pay the assignée the latter may maintain an action at law to recover 
the debt. Rollison v. Hope, 18 Tex. 446, 452. 

If a creditor orally directs his debtor to pay his debt to a third 
party, and the debtor verbally agrées with the third party to do so, 
the latter is substituted for the fîrst party as his creditor, the fîrst party 
is estopped from collecting the debt, the debtor is released from paying 
to him, and is legally bound to pay it to the third party. A complète 
novation and assignment hâve been eifected. The third party stands 
in the shoes of the first party as the creditor, and the chose in action 
has been lawfuUy assigned to him. Heaton v. Angier, 7 N. H. 397, 
28 Am. Dec. 353; Tatlock v. Harris, 3 Term R. 174; Wilson v. Coup- 
land, 5 Barn. & Aid. 228; i Pars. Cont. (7th Ed.) 244; i Poth. Obi. 
(3d Am. Ed.) 434. 
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HANIFBN et al. v. ARMITAGB et al, 

(Circuit Court, B. D. Pennsylvania. September 15, 1902.) 

No. 38. 

1. DiVIDED CODRT — PbECBDKNT— CONPLICTINO CIRCUIT DECISIONS. 

An afBrmance by a divided court establishes no précèdent or principle. 
Where, therefore, a patent bas been held valld by the court of appeals 
of one circuit and invalid by the court of appeals of another, whicli on 
appeal is afiarmed in the suprême court by an even division of the judges, 
this will not overcome the efCect of the first-mentloned décision, which 
must be regarded as controlling in that circuit 
S. Patents— Mbchanicai. Skill and Adaptation — Invention. 

No doubt it is not every slight advance In the art, such as is con- 
stantly being made by mère mechanical sliill and adaptation, that Is to 
be consldered invention. It Is at the same time recognized that the Im- 
palpable something which is said to distinguish invention from simple 
mechanical skill is not easy to discrimlnate or define, and in the attempt 
to judge of it after long lapse of years the courts are in danger of being 
misled by the increased intermediate Ic'owledge. 

8. Same— Invention. 

One criterion of Invention is that others bave sought and failed, even 
where the proeess is so simple, when dlscovered, that many believe 
they could hâve produeed it. If required. 

4. Same— Anticipation— CoNSTKDCTiON op Foreign Patents. 

The construction of a foreign patent as an anticipation Is not govemed 
by what might hâve been made out of it, but by what is Inhérent, and 
substantially displayed in it. 

5. Same— Infringbment— Knttted Astrakhan. 

The Bywater patent. No. 374,888, for a knitted fabric having a smooth 
back and a face of looped yarn, matted and curly, to resemble Astrakhan 
cloth, was not antieipated, and is valid. Claim 2 also construed, and 
held infringed. 

In Equity. Suit for infringement of letters patent No. 374,888 for 
a knitted fabric, issued to Levi Bywater December 13, 1887. On 
final hearing. 

W. P. Preble, Jr., for plaintifïs. 
Augustus B. Stoughton, for défendants. 

ARCHBALD, District Judge.^ This patent has been the subject 
of marked vicissitude. It was at first sustained by Judge Dallas in 
this court in Hanifen v. E. H. Godshalk Co. (C. C.) 78 Fed. 811, 
but upon a rehearing, on account of certain expert évidence, by which 
he felt himself controlled, he decided against it. On appeal, how- 
ever, he was reversed, and the patent upheld, although the court of 
appeals was not unanimous, Judge Butler dissenting from the views 
of Judge Shiras and Judge Acheson, who constituted the majority. 
28 C. C. A. 507, 84 Fed. 649. It came up again before Judge Gray 
in Hanifen v. Eupton (C. C.) 95 Fed. 465, where the validity of the 
patent was conceded, the suit being defended on other grounds. It 
next appeared in the Second circuit, and was sustained by Judge 
Townsend in a well-considered opinion (Hanifen v. Price [C. C] 
96 Fed. 435); but he in turn was reversed by the court of appeals 

ir 1. See Courts, vol. 13, Cent. Dig. g 316. 
1 Specially assigned. 
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of that circuit in an opinion by Judge Shipman, and the patent declar- 
ed invalid (42 C. C. A. 484, 102 Fed. 509). On account of thèse con- 
flicting deéiéions in the two circuits, the suprême court allowed a 
certiorari in the latter case, and it was supposed that the matter would 
be thus put at rest. But again there was a serious différence of 
views, which resulted in an affirmance by an equally divided court. 
Such an affirmation establishes no précèdent or principle (7 Am. & 
Eng. Enc. Prac. p. 44), and, so far as this court is concerned, the 
décision cif the court of appeals of this circuit sustaining the patent 
therefore remains. With no new considérations advanced, the ques- 
tion of its validity cannot be regarded hère as an open one. At the 
same time I hâve re-examined it as though it were, and, with the 
benefit of ail that has occuited since it was rendered, I see no occa- 
sion to vary from the conclusion so reached. 

The patent was issued in 1887 to^Levi Bywater, and, according to 
the second claim which is the one in controversy, the invention is 
declared to be "a knitted fabric, composed of face and back yarns of 
différent materials, the face yarn being looped at regular intervais 
and on alternate stitches of adjacent rows of the back yarn, and be- 
ing matted and curly, and having a smooth back, whereby the said 
fabric has the appearance of looped or Astrakhan cloth as described." 

In the Spécifications which précède, the invention is said to consist 
of "a new and ïmproved textile fabric having the face yarn thereof 
looped on the stitches of the back yarn; * * * ^i^e ^^[^ f^ce, 
which is formed of mohair, worsted, or other yarn, being beat up so 
as to présent a wavy or curly surface, and the back, which is formed 
of woôlen or other yarn, brushed so as to présent a smooth surface, 
the fabric having the appearance of looped or Astrakhan cloth." 
In carrying out his invention the patentée déclares that he employs 
a circular knitting machine, a partial description of which he gives, 
and in the opération of knitting the fabric he says that the thread 
by which the rough face or Astrakhan efifect is produced is so placed 
upon the needles by the backing wheels as to be alternately in front 
of and behind two needles, the backing wheels being so set in a four- 
feeder machine that for successive rows of the fabric they alternate- 
ly press back différent needles, thus forming the loops on alternate 
stitches of adjacent rows. It will be thus seen that the patent is 
distinctly for a textile fabric of spécifie character and designated 
structure. It is not for the process by which it is made, nor the 
machine for making it, each of which is referred to merely to aid in 
describing it. The question, therefore, on which the validity of the 
patent dépends is whether the fabric is new, or has been previously, 
in whole or in part, anticipated. On this question it is brought into 
comparison with the prior British patent of James Booth in 1881. 
There are other références, but, without stopping to discuss them, 
the case seems to turn on this one. Unquestionably imitation Astra- 
khan existed before either of thèse inventors ; but it was the woven, 
and npt the knitted, article, which Bywater was the fîrst to actually 
produce. As said by Judge Dallas in his iàrst opinion: "Knitted 
Astrakhan was created by Bywater, and this he accomplished not by 
merely applying the skill of the knitter to effect a change in either 
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of their [i. e., prior] products, but by the exercise of his own in- 
ventive faculty." That is the whole case in a nutshell, and it is 
abundantly sustained by a proper considération of the matters in- 
volved. Booth did not aim.to knit Astrakhan, and his patent, un- 
aided, was not calculated to do so. What he claims to hâve in- 
vented was simply a novel description of looped fabric of ornamental 
appearance, whatever that might mean. Looking to the process by 
wlîich it was made, we find that he employed for the back or body 
the ordinary wool yarn, capable of being afterwards felted, and for the 
face a worsted or long-fîbered yarn that would not felt. This face 
yarn, which ultimately constitutes the loops, is laid in between the 
needles in any desired order, and tied to the body by the tie thread 
used in fleecy-backed hosiery, known as "stockinet." The fabric so 
produced is then subjected to the process of fulling or felting, by 
which the back or knitted portion is shrunk or felted together, and 
the face yarn, "being laid in straight and tied," is thereby caused to 
Project from the body of the fabric in loops, producing, as he says, a 
very ornamental appearance. Did this disclose knitted Astrakhan? 
It is not so claimed by the inventor, by whom we must assume that 
the invention would be given its widest possible scope ; and the sug- 
gestion of Judge Shipman in Hanifen v. Price, 42 C. C. A. 484, 102 
Fed. 509-512, that he had in mind to make a knitted fabric which 
resembled the woven article (unless there was something in that 
record of which I am not aware), would seem to be an entire mis- 
conception. The ornamental eflfect is ail that he indicates, produced 
by the loops running in longitudinal or diagonal stripes, or with mixed 
irregularity in longer or shorter floats. Unless knitted Astrakhan is 
necessarily embraced by and involved in the fabric so described, it 
cannot be said to be disclosed by the patent. It is no answer that 
it has been produced by other knitters following the patent. We 
hâve no évidence of that kind in this case, however it may hâve been 
shown in others ; Turtle merely testifying that he produced knitted 
Astrakhan in 1885 from a pièce of the manufactured fabric which 
Booth had previously made. But even so, the additional skill by 
which this was able to be brought about, if it was, is an élément 
of which we hâve no means of judging at this time. It is to be re- 
membered also that, as a foreign patent it is not so much what could 
hâve been made out of it as wha't was inhérent in it, — not its possi- 
bilities, but what it substantially diplayed, — that is to govern. Sey- 
mour V. Osborne, 11 Wall. 516, 555, 20 L. Ed. 33; Hanifen v. E. H. 
Godshalk Co., 28 C. C. A. 507,' 84 Fed. 649. Neither will it do to 
say, as in the case referred to in the Second circuit, that the loops 
of Booth, being made of long fibered worsted, would necessarily twist 
and curl. That is not claimed for them in the patent, and we cannot 
assume that it was desired or intended ; and, even if it was, to meet 
the Bywater patent, as well as to imitate Astrakhan fur, the loops 
must both mat and curl so as to présent the shaggy appearance of 
the animal. This is an imposed efïect, due not only to the yarn 
used and the way it is laid in, but to the subséquent treatment of the 
fabric, and there is nothing suggested by Booth calculated tô bring 
it about. 
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What îs there, then, to stand in the way of the invention of By- 
water? It is said that, èven if Bobth did not anticipate Bywater, stilî 
Bywater's fabric is merely an advance or improvement, the resuit of 
a choice of yarns, which would suggest itself to any skilled knitter 
seeking to produce this spécial effect, and therefore not involving 
the exercise of inventive faculty. "It is doubtless true," says Judge 
Shipman in Hanifen v. Price, supra, "that a distinction can be traced 
in the two patents as to the purpose that was in the mind of each 
patentée ; the earlier patentée having in mind to make a knitted fabric 
which resembled Astrakhan in having a lôoped face varied according 
to the fancy of the knitter, and the latter patentée having in mind to 
closely imitate woven Astrakhan. But, in our opinion, that fact 
gives to the Bywater improvefnent nothing of a patenable character." 

It is also admitted by Judge Shipman at another place in his opin- 
ion that not ail long-fîbered yarn will curl, so that whether it would 
or not in any given case would be problematical. It consists simply 
"in the sélection of yarns to produce a particular effect or particular 
style of goods, and, after Booth had told the public (if, indeed, he told 
them anything of novelty) how to produce a knitted loop fabric, there 
was nothing of an inventive character in the sélection of yarns to 
make a looped curly fabric more curly and matted. The validity 
of the Bywater patent should not rest ûpon the fact that the Booth 
patent said nothing about curly wool, but its validity dépends upon 
the question whether, after Booth's improvement had been described, 
there was anything of an inventive character left. Bywater, by a 
wise choice of yarns and côhtinued mechanical improvement, suc- 
ceeded in presenting to the public an attractive fabric, and had the 
great merit of being patient in the work of mechanical development,. 
but the inv'entive idea was absent." And again: "We do not re- 
gard the question of the Booth anticipation as the controUing one in 
the case. Indeed, the importance of the Booth patent consists in its 
bearing upon the question of patentable invention, and we coïncide 
in the viewof Judge Butler thàt upon the admitted facts in the case 
the work of ^ Bywater was the mechanical work of an intelligent spin- 
ner, and was destitute of the élément of invention." 

In this aftaignment of the patent there are concessions large 
enough, as it^seems to me, to prodtlce a very différent resuit. The 
fact that tliere are distinctions between the work of Booth and that 
of Bywater, and that Bywater, by a wise choice of yarn and patient 
work in mechanical development, produced the fabric which he did, 
goes a long way to meet the charge of the want of invention which 
is made. What is there that makes up the inventive faculty beyond 
this? The errorinto which T can but feel that the learned court fell 
consists in the assumption that Booth not only had it in mind to 
make, but actually produced, a fabric which resembled knitted Astra- 
khan, and .that Bywater merely improved upon it. The différence 
between the work of the two inventdrs is of no such incidental char- 
acter. It may^be that by adaptive manipulation an Astrakhan effect 
can be w&fked out with the Booth loops, but, taking the patent as 
it reads, ît is clear that it will not be produced naturally. The only 
provision for creating loops is by the felting of the back or body by 
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which the face yarn between the tie points is loosened and protrudes. 
That thèse may curl is possible if a curly or crinkly yarn happens to be 
used ; but that they will both mat and curl, which is the essential fea- 
ture of the Bywater fabric, is net suggested. It will net do, therefore, 
to characterize what Bywater did as built upon the work of Booth ; 
or to say that Booth made loops which were a little curly, and By- 
water only made them more so. Neither can the resuit achieved by 
Bywater be said to dépend simply on the sélection of yarns calculated 
to produce a spécial effect. We must look at what he did as a 
whole, and so judge of it, analyzing, rather than dividing and dis- 
secting, it. As already said, what he invented was a textile fabric of 
designated structure, produced by a specified method, and having 
an intended imitative Astrakhan effect. Generically, this may be of 
the same class as the style of fabric designed by Booth, both pro- 
viding for looping the face yarn on the back or body regularly or 
irregularly according to a prearranged design. But the means em- 
ployed by each is différent; nor can either be said to suggest the 
other. Booth uses a long-fibered yarn or worsted, so that it will 
not felt; Bywater, mohair or luster, which will mat and curl. In 
Booth the face yarn is laid in straight, and the loops are produced by 
the felting process to which the fabric is subsequently subjected. 
Bywater makes his loops in the process of knitting, and controls 
their character from the start. In the Booth the face yarn is fas- 
tened down by the tie thread at each end of the proposed loop, which 
stands in the way of its curling. In the Bywater it is simply tied to 
the back as a part of the stitch, leaving it free to mat and curl as 
desired. You cannot make Astrakhan by the Booth patent unaided, 
or (as I am almost prepared to say) except as you in fact départ 
from it. By the Bywater it was effectually and designedly and for 
the first time produced. 

No doubt it is not every slight advance in the art, such as is con- 
stantly being made by mère mechanical skill and adaptation, that is 
to be considered as invention. The design of the patent laws, as it is 
said in Atlantic Works v. Brady, 107 U. S. 199, 2 Sup. Ct. 231, 27 
L. Ed. 438, "is to reward those who make some substantial discovery 
or invention which adds to our knowledge, and makes a step in ad- 
vance in the useful arts." It is at the same time recognized that 
the impalpable something which is said to distinguish invention from 
simple mechanical skill is at times not easy to discriminate or to de- 
fine (McClain v. Ortmayer, 141 U. S. 419-427, 12 Sup. Ct. 76, 35 
L. Ed. 800) ; and in the attempt to judge of it after the long lapse of 
years we are likely to be misled by the increased knowledge inter- 
mediately attained. That is the danger hère. No knitter had pro- 
duced Astrakhan cloth before Bywater, and how, then, can it be af- 
fîrmed that any skilled knitter could? He could if he had the in- 
ventive genius to conceive it as Bywater did, but he could not with- 
out it. One criterion of invention is that others hâve sought and 
failed, even when the process is so simple, when discovered, that many 
believe they could hâve produced it if required. Walk. Pat. § 26. 
And why may that not be applied hère? If, as it is stated, a gold 
medal was awarded Bywater by the Crystal Palace Wool Exhibition in 
117 F.— 54 
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1881 for liiç çurfed stockinet, vii^iç^ was nothing more or less than 
Astrakhgtn^ such a récognition 'l>ythose most compétent, to judge, 
occuiTing at the time, ought to, afford speaking proof of his real 
achievercient. Conscious, therefore, as I am of my own inexpéri- 
ence in such matters, and having the highest regard for the opinion 
of the court from whose views I am compelled to differ, I am never- 
theless, ùriable to see why so material an advance in the textile art 
can be regarded as devoid of inyehtion. To characterize it as amount- 
ing tOiiiP Hjore than a sélection of yàrns, or a matter of mère me- 
chaniçal skill, is a want of appréciation, as it seems to me, of what 
it really 1 wâS),— a new textile fabric of great merit, which others had 
soughttp produce in vain. 

With the question of inîringementt— to which, by the way, the évi- 
dence of the défendants is mainly, dirécted — I hâve no serious difficulty. 
The structure qf the fabrics manufactured by them is displayed in the 
exhibits which hâve been produced,, where the stitching of each is given 
in exaggeràted form. Thèse hâye been of the greatest assistance to 
me in the disposition of this part pf the case. But notwithstanding 
the opiniph of the experts which accorapanies them, I am convinced 
that the g^eat majority of thèse fabriçs, if not in fact ail, fall within the 
terms of the patent, and oiïend against it. As aiready seen, the in- 
ventor spécifies with regard to his fabric that the face yarn is to be 
"looped at regular intervais, and pri altemate stitches of adjacent 
rows of the back yarn, and, being .matted and curly, and having a 
smooth baçk," has the appearance bf looped or Astrakhan cloth as 
described. .That the grçater portiqn of the défendants' goods in out- 
ward appea,rance infringe upon thé patent can hardly be denied. 
Some one or' two in which the face yarn is of dififerent colored threads, 
by whiçh the diagonal lines of thç looping is brought out, may not 
seem so miich to do so. But it is the structure, rather than the ap- 
pearance, whjçh détermines the infringement ; or, rather, the appear- 
ance and^the structure .cpmbined, the latter being the controlling fea- 
ttire. Turnirig, then, to the patent again, and analyzing its terms, we 
fihd that thè Ipoping p^ the face yarn must be "at regular intervais, 
àiid'on alternate stitches pf adjacent rows of the back yarn." Admit- 
tedly thèse terms are not techniçal, and are to be construed accord- 
ing to their ordinaiy meaning, in which the opinions of experts are 
of little aid. By "regular intervais" we are to understahd intervais 
that conform to a prescribed rule. This does not apply to the loops, 
be it noted, but to the ihteryals betwèen ; and by no nieans does each 
iriterval hâve to be a single stitph. .îtence the loops may be of any 
desired irregularity, and pass over âny number of stitches. Neither 
dp I see why a regularity of intervais îs not preserved where one set 
of loops of a certain fashion follows on after another, even though 
thé interval between two immediàtély successive loops may not be 
thé sâme. The intervais are not rëquired to be equal, but regular, 
and this is satisfied by any repeated group or pattern. It further ap- 
pears as an essential that the looping of the face yarn shall occur "on 
alternate stitches of adjacent rows of the back yarn." This does not 
mean "every bther stitch of successive rows," as the défendants con- 
tend; but, lopkiiig to the process of knïtting and the course of the 
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back tliread which necessarily controls, the face thread is to be looped 
or tied to stitches which alternate with each other, as the successive 
rows of the back yarn corne around after a complète révolution. This 
fabric is machine-made, as is specified, and the possible employment of 
a four-feeder is recognized, — a circumstance which has got to be 
taken into considération in construing the directions given. Where, 
therefore, a single thread machine is not used, the words "adjacent 
rows" mean what they would mean to the knitter, — the next row 
formed by the back thread after it has gone once around. Without de- 
parting in any respect from the terms used, this part of the claim may 
be réarrangea and paraphrased thus : "The face yarn being looped at 
regular intervais in one row of the back yarn and to an alternate stitch 
of said back yarn in the adjacent row." Hère row is compared with 
row, as is manifestly intended, the back thread in one révolution form- 
ing one row and in the next another, and each being the adjacent row 
to the other for that particular thread. The word "adjacent," even 
in its strictest sensé, means no more than "lying near, close, or con- 
tiguous, but not actually touching." Webst. Dict. There are degrees 
of neamess, and when you want to express the idea that a thing is 
immediately adjacent you hâve to say so, and that is not what is said 
hère. If this, then, is the construction to be given to the second claim 
of the patent, the défendants' fabrics clearly infringe upon it in the 
main. It would be interesting to go over each of them, and point 
out wherein that is the case, but I do not think it would serve any 
useful purpose to do so. The matter will hâve to be taken up in détail 
by the master, and to a certain extent it is better to leave it open to 
him. It may be that some of the fabrics on further examination can 
be distinguished and saved, but, the charge of infringement having 
been made out with regard to any of them, the extent to which it goes 
in others is not at présent material. 

Let a decree be drawn upholding the validity of the patent, and re- 
ferring the case to a master to take an account. 
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(Circuit Court, D. Bhode Island. Seotember 13. 1902.> 

No. 2,598. 

1. Patents— Infriîîoement—Cloth-Stretching Machines. 

The Whitley patent, No. 503,301, for improvement In chaln clips for 
cloth-stretcliing machines, clalms 1, 2, and 3, construed, and helA not 
Infrlnged. 

In Equity. Suit for infringement of letters patent No. 503,301 
for a chain clip for cloth-stretching machines, issued to Alfred A. 
Whitley August 15, 1893. On final hearing. 

Wilmarth H. Thurston and WilHam R. Tillinghast, for complain- 
ants. 

Richardson, Herrick & Neave, for défendant, 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 503,301, granted August 15, 1893, to Alfred A. Whitley, 
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for improvements in chain clips for doth-stretching machines. The 
first, second, and third claims are invôlved. The défense is non- 
infringement. Each claim spécifies as a feature of the combination 
a lever, which, so long as it rests upon the fat rie, supports or main- 
tains out of action a movable jaw. Each daim spécifies as a feature 
of the combination that the movable jaw shall bear on the lever to 
"coutiterbalance" the weight of the lever, or the weight of the free 
end of the lever on the fabric. In the defendant's clip, the movable 
jaw bears upon the lever/but in such manner as to increase the pres- 
sure of the free end of the lever upon the fabric; and the full weight 
of the lever, or of the free end of the lever, considering the lever as 
an independent part bearing by force of its own weight upon the 
fabric, exerts its pressure upon the fabric. The pressure of the de- 
fendant's lever, when it is considered as an independent part resting 
with its own weight upon the fabric, is not "counterbalanced," or sup- 
ported, or diminished by the bearing of the movable jaw upon the 
lever. In the complainants' clip, as shown in the patent and illus- 
trated by the models, the weight, or a portion of the weight, of the 
lever itself, is lifted from the fabric, so that the direct pressure of the 
lever part upon the fabric is less than the weight of the lever part. 
This is accomplished by placing the bearing point of the movable 
jaw upon that side of the pivot of the lever which is opposite to the 
free end of the lever. The weight of the movable jaw thus tends to 
rotate the lever upon the pivot, and to raise the free end, or that end 
which rests upon the fabric, thus relieving the fabric of weight. 14 
it is true, as the défendant contends, that the claims hâve specified as 
an essential feature such a bearing of the movable jaw upon the lever 
as diminishes or tends to diminish the spécifie weight of the lever, or 
the pressure of the weight of the free end of the lever upon the 
fabric, then there is clearly no infringement. If the claims specify 
as an essential feature a "counterbalancing" of the weight of the 
free end of the lever part, there is no infringement. The défendant 
does not employ such a counterbalance, or any équivalent therefor. 
The comolainant contends that it is not an essential feature of the 
patent that the spécifie weight of the lever part itself should be coun- 
terbalanced or diminished by use of the weight of the movable jaw. 
It is shown that in the prior art, as represented by the Smith clip, 
described in the patent to Smith, No. 404,314, May 28, 1889, a con- 
troller was attached to the movable jaw, so that the weight of both 
jaw and controUer bore with excessive pressure upon the fabric ; that 
the thing to be remedied was the excessive pressure on the fabric 
due to the weight of the jaw ; that Whitley accomplished this by sep- 
arating the controller from the movable jaw, substituting an inde- 
pendently pivoted controller or lever for the attached controller, and 
so disposing his lever and movable jaw that the lever supported the 
jaw at a point near its pivot, whereby the fabric was relieved in part 
from the weight of the jaw. It is urged that the keynote of Whit- 
ley's invention was the interposition of leverage, and such a support 
of the weight of the jaw by the independent pivot of the controller 
or lever as permits the controller to rest with light pressure upon the 
fabric; that what he did was to prevent the weight of the movable 
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jaw from producing undue pressure on the fabric. If the patent were 
to be construed as for the combination of a slotted statîonary jaw, 
a movable jaw, a lever to rest upon the edge of the fabric above the 
slot in the stationary jaw, and support the movable jaw to hold it out 
of action as long as the lever rests on the fabric, the parts so ar- 
ranged that the said movable jaw bears on said lever near its pivot 
50 that the fabric is reheved of or prevented from receiving undue 
pressure or strain from the weight of the jaw, the defendant's device 
would, in my opinion, infringe. The defendant's movable jaw bears 
upon the lever in such manner that its weight is not wholly trans- 
mitted to the free end of the lever, and the fabric is thus, to some 
extent, relieved of pressure. The question, however, is whether the 
lever has such a bearing as is specified in the claims, or substantially 
such a bearing. 

It is apparent from the patent and from the models that in reBev- 
ing the cloth of pressure the complainant Whitley did two things : He 
supported a portion of the weight of the jaw upon the independent 
pivot of the lever. The weight put upon this pivot is not trans- 
mitted to the lever, and thus cannot be considered a part of.the 
weight or of the burden of the lever end. He also did a second thing, 
— he adopted such a bearing of his jaw on the lever as enabled him 
to use a portion of the weight of his jaw to offset the weight of the 
lever on the cloth. Such portion of the weight of the jaw as is not 
sustained by the pivot is described as tending to lift the lever, and thus 
to diminish the weight of the lever upon the cloth. This second thing 
is entirely absent from the defendant's clip. The défendant contends 
that the second thing is the important and controlling characteristic 
of the Whitley patent; a feature inserted by amendment to avoid a 
rejection ; and that it is distinctly specified in the claims by the words, 
"the said movable jaw bearing on said lever to counterbalance the 
weight of the lever on the fabric." The complainants contend that 
those words mean "to lessen the pressure of the lever on the fabric." 
Does the patent permit such an interprétation of language? It is 
quite true that the word "counterbalance" is not used by the patentée 
to signify opposing one weight by an equal weight. But it seems ap- 
parent that the patentée used the word to signify the opposition of 
the weight of one part to weight of another part. Thus he says in 
the spécification: 

"The pressure of the arm, G, on the bail, h», of the lever, H, counter- 
balances the weight of the free end, h, of the said lever. • • • For 
stretehing heavy fabrics the counterbalancing of the lever, H, is not essen 
tial, the fabric belng suffleiently strong to support the weight of the lever." 

Also, in describing Figs. 5, 6, and 7, he says: 

"The weight of the Jaw serving to counterbalance the lever, H, as In the 
arrangement lUustrated by Flgs. 1, 2, 3, and 4." 

In a claim which was rejected by the patent office the patentée 
spécifies "a pivoted lever, or équivalent device, to counterbalance or 
partially counterbalance the weight of the jaw"; and, had this claim 
been allowed, it would hâve been fair to interpret the word "counter- 
balance" to mean "support," since the pivoted lever does not oppose 
its weight to the weight of the jaw. But upon rejection of his claims 
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the patentée amends by specifyiag that the lever supports the movable 
jaw, and tliat the movable jaw counterbalances the weight of the lever. 
That before amending he had in mind the distinction between support- 
ing the jaw by a lever, and the use of the weight of the jaw to oppose 
the weight of the lever part, thus counterbalancing it, is very clear from 
the following communication to the patent office : 

"It -wlU lie found that the clalms now presented set forth an important 
feature not (ound In the références; that Is, the counterbalancing of the 
weight of the lever. It Is désirable to take as much weight as possible off 
the part of the clip which drops through the slot when the f abric passes it, 
and to put as much weight as possible onto the part of the grip which bears 
on the f abric after it leaves the part which drops through the slot, so as 
to finnly hold the fabric. Thèse parts I shall call parts one and two, re- 
spectlvely. Looking at Smlth's clip, it will be seen that he uses an arrange- 
ment in which a counterweight is used, which tafces weight o£E both parts 
one and two,— a distinct dlsadvantage as regards part two. I hâve an ar- 
rangement in which the parts one fend two are so arranged separately that 
the weight which is used to take off weight from part one is utilized to put 
weight onto part two to give it extra grip, instead of takiug ofC, as in 
Smlth's." 

If we adopt the defendant's construction, then the claims specify 
and cover this particular feature which was urged upon the patent 
office, and to which a very considérable portion of the spécification and 
drawings is devoted. If we adopt the complarnants' construction, we 
encotinter numerous difficulties. If the language means broadly to 
lessen the pressure on the fâbfic, this makes the opposition of weight 
to weight, and: the lifting of the free end of the lever, immaterial; and 
we must ignore the reasons urged upon the patent office for allowing 
the amended claim. The question whether the patentée is entitled to 
a broad patent for ail arrangements of lever and jaw which resuit in 
relieving the cloth from pressure is one that was not passed upon by 
the patent office. Nowhere in the spécification does the patentée him- 
self point out that the substantial feature of his invention is the use of 
the pivot to sustain the weight of the arm; and, while this is ap- 
parently a feature of the spécial structure shown, it is exceedingly 
doubtful whether it is sufficiently described or claimed to meet the 
requirenients of the patent law. But the language proposed by the 
complainants doès not remove the difficulties in the case. Suppose 
we hâve, instead of the language of the claim, the substituted language, 
"said movable jaw bearing on the said lever to lessen the pressure of 
the lever on the fabric," what new feature is brought out by naming the 
pressure of the lever instead of the weight of the lever? Complain- 
ants' brief says that : 

"The pressure on the fabric due to the weight of the jaw is transmitted 
to the fabric through the lever, because it is the lever which bears on the 
fabric. It Is proper, therefore, to speak of lessenlng the pressure of the lever 
on the fabric, even when such pressure Is due to the movable jaw, and this 
is what the claim naeans." 

It is necessary, then, to the complainants' argument, and to make it 
appear that pressure of the lever means anything différent from the 
weight of the lever part, to assume that the lever referred to by the 
patentée receives the burden of the jaw in such a way as to transmit 
it to the fabric. The patentée is describing a mechanical combination, 
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and not only enumerates the parts used, but tells how they are put 
together. If he means by the weight of the lever its own spécifie 
weight plus a weight imposed upon it by the movable jaw, he must 
also necessarily mean that the jaw bears on the arm so as to transmit 
weight to the free end. Upon such a construction, we must find that 
the patentée means to indicate two bearings, — one which puts pressure 
on the free end of the lever, and one which takes it ofï. It would 
then be necessary to amend the complainants' language to read : 
"Said movable jaw bearing on the lever so as to add weight to the 
weight of the lever, and to lessen the combined weight of lever and 
jaw upon the cloth." Such a reading is obviously out of the ques- 
tion. It is certain that the patentée does not intend to describe an 
adjustment which transmits the weight of the movable jaw to the 
lever end. He means, then, by the "weight of the lever," exactly 
what those words imply, — the weight of the lever part, or the pressure 
of the spécifie weight of the lever part, upon the cloth. The com- 
munication to the patent office shows this clearly. The only bearing 
of the movable jaw which wiU counterbalance or lessen that weight 
is the one that he indicates in his patent, and which the défendant 
does not hâve. We cannot consider the claims to be descriptive 
of parts, and of the manner of combining those parts, if we adopt 
the complainants' contention that the weight of the lever includes also 
the weight of the arm. A bearing on the pivot so that the pivot pre- 
vents the weight of the arm from being transmitted to the lever end 
does not afïect the weight of the lever, and does not lessen it. 

Upon a reading of the patent, the claims themselves, and the com- 
munication to the patent office, it is clear beyond question that the 
patentée recognized the difiference between supporting the jaw and 
using the weight of the jaw to counterbalance the tendency of the 
free end of the lever to depress the cloth. The language used in the 
claims expresses this clearly. The complainants' construction re- 
quires us to substitute for the word "counterbalance" the word "les- 
sen," and for the words "weight of the lever" the words "pressure 
of the lever." It requires us also to assume that the lever referred 
to by the patentée is one that bears the burden of the movable jaw; 
that the weight of the lever part itself is immaterial, and that it is 
the weight of the movable jaw that the patentée has in mind ; that the 
claim shall then read, in substance, "the movable jaw bearing on the 
lever to lessen the weight of the movable jaw on the cloth"; and 
that this signifies that substantially ail the weight of the jaw shall 
bear upon the pivot of the lever. By adopting this construction, there 
would be efïected a substitution of the weight of the jaw for the 
weight of the lever, a support of the weight of the jaw upon the pivot 
for a bearing of the jaw, which would tend to rotate the lever and lift 
its free end, and élimination of the entire feature of counterbalancing 
weight by weight. This is not an interprétation of language, but a 
complète substitution of new claims for those drawn by the patentée. 
I am of the opinion that the patentée has clearly claimed as an élé- 
ment in his combination such a bearing of his movable jaw upon 
the lever as tends to lift the free end of the lever, that he is estopped 
by his action in the patent office from now contending that such ele- 
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ment îs npnessential, that this feature is entîrely absent in the de- 
fendant's clamp, and that there is no infringement. 
The bill will be dismissed. 



H. W. BUTTERWORTH & SONS CO. V. WINSOR & JBRAULD MFG. 00. 

. (Circuit Court, D. Rhode Island. September 13, 1902.) 

No. 2,600. 

1. Patents— Infringement— Clamp for Textile Machinert. 

The Butterwortb patent. No. 571,508, for an automatlc clamp for tex- 
tile machinery, is limlted by the prlor art to the speclflc mechanism de- 
Bcrlbed In the spécification. As so limlted, claim 6 held not infringed. 

In Equity. Suit for infringement of Içtters patent No. 571,508, 
for an automatic clamp for textile machinery, granted to Harry W. 
Butterworth November 17, 1896. On final hearing. 

Ernest Howard Hunter, for complainant. 
Richardson, Herrick & Neave, for défendant. 

BROWN, District Judge. This suit is for infringement of letters 
patent Nô. 571,508, granted November 17, 1896, to Harry W. But- 
terwOrth, for an improvement in automatic clamps for tentering ma- 
chinery. Claim 6 is in issue : 

"In a ëla!mp for textile machinery, the comblnatlon of a frame having a 
clamptog-Jaw, a movable frame carried by said main frame, a gripping-jaw 
plvoted te the movable frame, means independent of the jaws to limit the 
movable frame In one direction, a locking devlce to limlt the movement of 
the movable frame In the other direction, and a gravlty-actuated and cloth- 
controUed flnger for controUlng the grlpplng action of the movable jaw." 

The complainant contends that the essence of the invention consists 
in the combination of aii automatic controlling fînger with the swing- 
ing frame ,pf the clamp. The défendant contends that it does not in- 
fringe, for the reason that its clamp does not contain the partic- 
ular "loeking device" which is an élément of the combination claim- 
ed. The élément in the defendant's clamp which the complainant 's 
expert regards as an équivalent for the locking device of the patent 
in suit is a stiflf coil spring, Whether this spring is an équivalent for 
the locking device of the complainant dépends, in my opinion, upon 
an examination of the substantial character of the complainant's 
invention.: Were it true, as the complainant contends, that the es- 
sence of Butterworth's invention consists in the combination of an 
automatic, controlling fingeir with a swinging frame clamp, then it 
might be held that the coil spring of the defendant's clamp is an 
équivalent of the locking device of the complainant. The fact that 
the spring yields under excessive strain, while it might be an im- 
provement, would not be a sufHcient différence to aivoid infringement. 
If the complainant properly could be regarded as the first to bring 
together in a true combination ail the éléments enumerated in the 
claim, and if the locking device were to be regarded merely as a 
subordinate feature, we would be obliged to say that the spring of 
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the défendant was an équivalent means for performing a function of 
the complainant's locking device, though it possessed other advan- 
tageous features novel with the défendant. Butterworth, however, 
was not the fîrst to produce a clamp containing both a swinging 
frame and an automatic controlling finger ; and he discloses nothing 
novel in the means of controlling the action of a pivoted gripping- 
jaw by an automatic controlling finger. The substance of what he 
did was mèrely to adapt a completely organized automatic clamp to 
use upon a vertical, as distinguished from a horizontal, machine, by 
pivoting its upper arm so that it could be retracted, and providing 
this upper arm with a lock to hold it rigidly during the clamping ac- 
tion. The prior art discloses completely organized automatic clamps, 
in which the action of a pivoted gripping-jaw is governed by a con- 
trolling finger; as in the patents to Smith, No. 404,314, dated May 
28, 1889, and to Walker, No. 501,855, dated July 18, 1893. Butter- 
worth employs a similar organization. Because the operative parts 
of such clamps are usually mounted upon rigid jaws, the clamps, 
while adapted for use on horizontal machines, are not adapted for use 
on vertical machines, since in the latter the rigid upper jaw, arising 
from below, is opposed in its upward movement by the cloth. In 
his spécification Butterworth says: 

"The clamps, as heretofore made, hâve been Impractical to permit the 
fabric to be inserted automatlcally wlthin the grasp of the clamp, because 
the upper Jaw of the clamp cannot secure a position above the fabric in 
passing about the end cylinders of the machine. By my Improvements I 
support the grlpping or upper jaw of the clamps upon a movable frame 
carried with the lower Jaw, and combine therewith automatic locking de- 
vlces which lock or unlock the lower Jaw and movable frame relatlvely In 
position at or about the tlme the clamping opération takes place." 

Butterworth's problem was the narrow mechanical problem of an 
adapter or improver. The automatic clamp had been used upon a 
horizontal chain, and he desired to use a similar automatic clamp 
upon a vertical chain. The prior art discloses a number of non- 
automatic clamps, in which the problem of bringing the clamp to 
the cloth from below had been successfully solved. It was well 
known in the art that, to enable a cloth clamp to be used on a 
vertical machine, the upper jaw of the clamp should be swung back 
while the clamp is rising into operative position. It was old to pro- 
vide a swinging arm, to retract this arm by a cam so that the up- 
per jaw of the clamp was held out of the way of the cloth until the 
lower jaw was in contact with the cloth, and then to let the upper 
jaw fall upon the cloth, and clamp it firmly between the upper and 
lower jaws. In other words, the problem of bringing a clamp up 
from below, instead of from the side, had been solved by the 
use of a pivoted or movable arm, instead of a rigid arm. This is 
shown in the British patent to Stewart, No. 192, of 1874, and in 
the United States patent to Scheider, No. 366,431, dated July 12, 
1887. It being old to bring a nonautomatic clamp to the cloth upon 
a vertical chain by the use of a swinging frame, it constitutes, in my 
opinion, neither invention nor a new combination to employ the same 
means for bringing an automatic clamp to the cloth on the vertical 
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machine, unless the différence between an automatic clamp an3 a 
nonautoniàtic clamp makes the mechanical problem différent. Noth- 
ing appears ia this record to warrant the finding that the présence 
of the automatic controUing finger changed the mechanical problem 
of retracting the arm. Moreover, the English patent to Farmer, No. 
4,215 of 1894, claims a swivel jaw pivoted on a movable frame for use 
in a clamp with or without controUing or checking iingers ; i. e., 
whether automatic or nonautomatic. As was said by the circuit 
court of appeals of this circuit in Osgood Dredge Co. v. Metropoli- 
tan Dredging Co., 21 C. C. A. 491, 75 Fed. 670, 672: 

"It is a commonly accepted raie of the law of patents that the Inventive 
Idea Is not ordlnarlly présent In the conception of a comblnation which merely 
brlngs together two or mpre functions, tO be availed of independently of 
each other. The mechanlsm which accompiishes such a resuit, aud no more, 
Is ordlnarlly spoken of as a mère aggregatioD," etc. 

See, also, Goodyear Tire & Rubber Co. v. Rubber Tire Wheel 
Co. (C. C. A.) 116 Fed. 363. 

The patentée expressly states that he not only supports the upper 
jaw of the clamp upon a movable frame, but that he combines there- 
with an autotnatic locking device, which locks or unlocks the lower 
jaw and movable frame. His automatic locking devices are gov- 
erned directly or indirectiy by the controlling finger. Mr. Liver- 
more, the expert for the défendant, has testified that, in his opinion, 
"there is nothing whatever, broadly considered, of substantial novelty 
in the clamp shown and described in the Butterworth patent ; and 
that the onljr rttatters of substantial ilovelty, even in détails of con- 
struction and arrangement, réside in the spécifie construction of lock- 
ing device for positively holding the overhanging frame in working 
position, and in the operative connection between said locking de- 
vice and the automatic controlling device for the movable jaw, by 
which said locking device is brought into action when the margin of 
the cloth pulls out from under the controlling device so that the lock- 
ing ûf the overhanging frame and the beginning of the clamping ac- 
tion are consécutive parts of a single continued opération." This 
view I believe to be substantially correct, and upon this view there is 
clearly no infringement. 

The view of the complainant that the essence of the invention is 
in a combination of swinging frame and controlling finger, I believe 
to be essentîally incorrect. There is no mechanical co-operation be- 
tween them. Even if it were true that Butterworth was the first to 
adapt the automatic clamp to use upon a vertical machine, he would 
not be entitled to monopolize ail means for doing this, but only such 
as are substantially similar to his. The use of a swinging frame can- 
not be regarded as a novel or peculiar feature with Butterworth, but 
merely as an employment by him, for its ordinary purpose, of a de- 
vice common iri mechanical arts, as well as in this particular art. Nor 
do we find it broadly new with Butterworth that a swinging arm is 
locked during the action of the clamps. The Scheider patent. No. 
366,431, dated July 12, 1887, is admitted by the complainant's brief 
to disclose "a pivoted gripping-jaw, * * * carried by a swing- 
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ing frame or arm pivoted to the lower fixed jaw, and intended to 
be locked rigidly to the fixed jaw when the clamp is closed. This 
locking device consists of a small catch on the swinging frame, 
adapted to engage lugs on the fixed jaw, and controlled by a cam- 
operated finger." The complainant's problem being, then, the nar- 
row one of adapting the old automatic clamp to use on a vertical 
machine, and his use of a swinging frame for this purpose being the 
use of means well known in the prior art for the same purpose, the 
substantial différence between the complainant's device and the de- 
vices of the prior art is not broadly in the provision of a swinging 
arm locked during the opération, but narrowly in the spécifie kind 
of locking mechanism. 

There are further reasons which require us to limit this claim to 
the spécifie construction described in the spécification. The English 
patent to Farmer, No. 4,215 of 1894, describes a clamp containing 
in operative combination ail the éléments of Butterworth's claim 6. 
Farmer employs a swinging frame, the upper part of which can be 
pushed back by suitable guides out of the way of the fabric at the 
point required, and which is locked during the gripping opération. 
He also employs controlling fingers to regulate the action of the 
gripping-jaw. The différence between Farmer and Butterworth is 
merely a mechanical différence in the manner of combining the parts, 
and not in éléments or functions. While Farmer attaches his con- 
trolling fingers to a short check-chain, so that he uses a smaller num- 
ber of controlling fingers than of gripping-jaws, and while the con- 
trollers are not an intégral and permanent part of the clamp, yet at 
the time of action the controllers form substantially a part of the 
clamp, and the opération of the parts is substantially the same as in 
Butterworth's clamp. Butterworth has his controlling finger carried 
either by the movable frame or by one of the gripping-jaws. It is 
not obvions, however, that this mechanical différence is important, or 
constituted a practical improvement on Farmer. Butterworth says 
in his spécification that it is customary in practice to form the clamps 
upon the links of a chain. We are unable to say, upon a reading of 
the patent, that a number of swinging frame clamps, each provided 
with a controller, is a better construction than a numlser of swinging 
frame clamps with a smaller number of controllers, or substantially 
différent. There is nô évidence that the Butterworth clamp has ever 
been in practical use, and there is évidence that the construction is 
an impractical one. There is no évidence that the Butterworth clamp 
is a practical advance upon Farmer; As Butterworth's claim, broad- 
ly construed, covers the Farmer combination, the claim is invalid, 
unless restricted. We cannot restrict it merely by so limiting it as 
to require the controllers to be pivoted to the frame. It is not ap- 
parent that this is a différence of any practical conséquence, or which 
would enable Butterworth to avoid a charge of infringement of the 
Farmer patent. Farmer says, of his controlling mechanism: 

"We do not limit ourselves to the use of chains, as any Icnown mechanical 
équivalents having the same or similar functions and operating as a cbecli- 
Ing apparatus or appliance • * • may be employed," etc. 
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The complainant's expert testîfies that a controlling finger like 
that of the Smith patent could be substituted for Farmer's controlling 
devices without requiring any change in any other part of the ap- 
paratus. To avoid the Farmer patent, then, we raust limit the claim 
by other différence than the manner of attaching the controllers. I 
am of the opinion that we must fînd this différence to be what is 
pointed out by Mr. Livermore, — ^a différence in the spécifie con- 
struction of locking device, and in the operative connection of lock- 
ing device and automatic controlling finger. The defendant's coil 
spring is not, in my opinion, substantially similar to the complain- 
ant's locking device. There is no operative connection between de- 
fendant's controlling finger and its coil spring. The locking action 
of the spring is not a positive locking action, but a yielding action, 
which produces a change of function. While Butterworth is a mère 
adapter of an old toggle-grip clamp to use in a new position, the 
défendant has done more than this. By using a spring instead of a 
rigid lock, he combines in a single clamp the advantageous features 
of the old spring clamp, to wit, the use of a yielding pressure and 
of the automatic grip, namely, quick action. What the defendant's 
clamp has in common with the complainant's, the défendant had, it 
seems to me, an equal right to take from the prior art. The différ- 
ences are original and advantageous, and hâve made the defendant's 
clamp practical and commercially successful. Upon the whole, I am 
of the opinion that the défendant does not infringe the complainant's 
patent, and does not use the substance of anything original with But- 
terworth in this art. 

The bill will be dismissed. 



WARBEN FBATHEBBONB CO. v. DODGE. 

(Circuit Court, D. Massachusetts. August 7, 1802.) 

No. 1,558. 

1 Patents— Infrisgement—Metho» of Attachino Stiffenings to Dbbsb 
Waists. 

The Warren patent, No. 327,626, for a method of attaching stiffenings 
to dress waists, construed, and held not infrlnged. 

In Equity. Suit for infringement of letters patent' No. 327,626, for 
a method of attaching stifîening to dress waists, issued to Edward 
K. Warren October 6, 1885. Oh final hearing. 

Fred L. Chappell, Seabury C. Mastick, and Frederick L,. Emery, 
for complainant. 
J. Steuart Rusk, for défendant. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 32^,626, granted to Edward K. Warren October 6, 1885, 
for improvements in methods of attaching stiffenings to dress waists. 
The défenses are invalidity and noninfringement. The patent has a 
éingle claim : 
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"The method of attaching the stifCening material to seams by placing It 
in the open seam after the main seam is sewed, and attaching It to the fabric 
by stitchlng Its sides to the inside portion of the open seam without Con- 
necting it wlth the main seam, substantially as described." 

It appears that Warren was the originator of an article known as 
"Featherbone," which is used in dressmaking as a substitute for whale- 
bone. The complainant's présentation of its case calls for the re- 
mark that this patent is not for "Featherbone," and cannot be sup- 
portée by évidence as to the characteristics, utility and cotnmercial 
success of "Featherbone." It also appears that the complainant uses, 
or teaches others to use, in connection with "Featherbone," what is 
termed the "Warren mode of springing," which is described as follows : 

"The operator taises hold of the material already stitched and the material 
of the garment at the seam which is about to be stitched to the stay, and 
sharply turns the former portion vertically, and créâtes a drag or tension 
upon the latter portion by grasping the same between the Angers. ïhe 
direct resuit of this opération is that the material of the garment at the seam, 
including the flap portions thereof, is stretched relatively to the stay or bone. 
» * * The direct efCect of this is to constantly lieep the body of the 
material under tension, and remove ail wrinkles, and produce absolute 
smootbness along the length of the seam." 

The portions of the record relating to springing are entirely irrele- 
vant to the patent, and may be eliminated from the case : First, 
because the Warren mode of springing is a spécial mode of manipu- 
lating the stay and material, not disclosed by the patent; and, sec- 
ondly, because it has not been shown that this method of manipu- 
lation is practical or possible when the stay is attached to the mate- 
rial in the manner shown in the patent. So far as it has relevancy, 
the évidence tends to show a substantial difiference between the de- 
fendant's method and that described in the patent. The fîrst question 
is whether the défendant uses the method claimed in the patent ; and 
the. conclusion upon this point renders it unnecessary to consider the 
authorities cited upon the question whether what is shown is patent- 
able as a method. The method consists of two steps : First, placing 
the stififening material in the open seam, i. e., within the fîaps which 
proJect beyond the main seam. The location of stififening material 
within the flaps of the main seam is proven to be old in the art, and 
not new with Warren. The second step is attaching it to the fabric 
by "stitching its sides to the inside portion of the open seam without 
Connecting it with the main seam." The drawings and spécification 
show the stifïening material attached to both flaps of the open seam. 
The drawings show a zigzag line of stitching, passing across the cen- 
tral line of the stay or stifïening material, "alternating on each side 
of the main or outer seam, so that the stifïening material is firmly 
connected to the inward projecting parts of the same without in any 
manner afïecting the principal seam of the fabric, and yet support- 
ing the fabric as firmly as though it were directly connected there- 
with." In this way, the "sides" of the stifïening material, i. e., those 
parts on either side of its central line and on either side of the main 
seam, are attached to the inside portion of the main seam. The 
spécification states : "It is not essential that the stitching should 
be zigzag, as it may be in two straight Hnes, without crossing the 
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raiddle;:5trand of the stiffening material." It seems clear that this 
spécification instructs the reader to attach the stiffening material, at 
opposite sides of the main seam, to both flaps of the inner seam, by 
stitches through the stiffening material upon each side of its central 
Hne. It is -very clear that the défendant does not do what the patent 
describes. His stiffening material is attached by a single Une of 
stitching passing along the central Une of the stay. The sides of the 
stay are left unattached and unconfined. The words of the claim, 
"by stitching its sides to the inside portion of the open seam," are 
not applicable to the defendant's method of attachment. Further- 
more, the défendant attaches his stay to only one flap of the inner 
seam. His stay, therefore, is not "firmly connected to the inward 
projecting parts" or flaps. The words of the claim, "attaching 
* * * tp the inside portion of the open seam," when fairly con- 
strued in connection with the référence to the spécification, are, in 
my opinion, limited to attachment to both sides of the inner seam. 
Furthermore, the claim calls for attachment of the sides of the stiffen- 
ing material to the inside portion, and would not be infringed by a 
method of attaching through the central Une, leaving the sides of 
the stay unconfined. I am of the opinion that the defendant's method 
cannot be brought within the language of the claim of the patent, and 
therefore that there is no infringement. 

The -complainant's counsel contend that by the word "sides" is 
meant the front and back sides, "or, in other words, that the stay 
is to be stitched flatwise to the inside portion of the open seam, — 
the only practical way it can be stitched." It is hardly conceivable, 
however, that the patentée could hâve thought that any one would 
endeavor to apply the stiffening material otherwise than flat; and it 
is so obvious that the word "sides" means portions of the stay at 
opposite sides pf its central Une after it is laid flat upon the main 
seam> that the complainant's expert testifies that "the word 'sides' 
refers to those portions of the stiffening material or stay which lie 
outside of a central Une drawn from end to end of the stay." This 
is clearly the only possible interprétation, and there is no room for 
the application of the rule that, where a claim is fairly capable of 
two constructions, that one wiU be adopted which préserves to the 
patentée his actual invention. The defendant's method cannot be 
brought within the cl^ira, save by rejecting the words "its sides," 
which the patentée has made a substantial part of the claim. But, 
even should we ignore thèse words, the complainant, in my opinion, 
still fails to show infringement of any invention disclosed by the 
patent. 

In view of the fact that it is proven that whalebone in a cloth casing 
had been applied to the open seam by stitching the sides of the casing 
to opposite sides of the inner seam, I am of the opinion that there was 
no invention: in stitching directly through the stay, instead of through 
the casing alone, after a stiffening material was made in which, as 
Warren testifies, "the bone and casing were one," and which could 
be perforated by a needle. But, assuming invention in what is dis- 
closed in the patent, I am of the opinion that the complainant en- 
tirely fails in provmg a substantial similarity between what is dis- 
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closed by the patent, and what is donc by the défendant. The follow- 
ing is proposed by the complainant as the essential test of similarity : 
"The essentials of the method being that the line or lines of stitchlng shall 
run very close to, and yet not encroaeh upon, the line of stitching maklng 
the main seam of the garment, and that the stitching shall be continuons 
from end to end of the stay." 

There is absolutely nothing in the patent to show that the patentée 
had leamed that it was essential to attach the stay as closely as pos- 
sible to the main seam. On the contrary, he directs that the sides 
of his stay be attached. It is amply proved in this record that the 
method of attaching a stay by a single line of stitching through its 
center and through but one flap, and close to the main seam, is of 
so much greater practical value than the patented method of attach- 
ing it to both fîaps by two lines of stitching, that the complainant 
has abandoned the method of the patent, and teaches through demon- 
strators only the method which is used by the défendant. That there 
is a very substantial and practical différence between what the patent 
describes and what is done in actual practice is established by the 
complainant's testimony. The complainant's argument merely as- 
sumes, and does not prove, the substantial similarity of the practical 
with the patented method. Miss Doty, witness for complainant, tes- 
tifîes that the continued confinement of the central portion of the 
bone, and the fact that both sides are free, does away with fulling 
or wrinkling; and that stitching the stiffening material to the waist 
by the machine is far superior, principally because the bone is fastened 
in the center. Mr. Chapman, the complainant's expert, testifies that 
an essential of the method of the patent is that the line or hnes of 
stitching shall run very close to, and yet not encroaeh upon, the Une 
of stitching making the main seam of the garment; but this is the 
method in use, and not that described in the patent. Evidence has 
been oiïered to show that the commercial importance of "Feather- 
bone" is to some extent dépendent upon the teaching of the method 
of the patent; but it shows rather the va^ue of a method not dis- 
closed or suggested by the patent. Warren testifies that he has no 
désire to attach the stay in the manner described in the patent ; and 
it is évident that this is because of the superiority of the method of 
attachment by sewing with a sewing machine a single line of stitch- 
ing through the central line of the stififening material, and through 
one flap of the inner seam close to the main seam. The advantages 
of this method of attachment, with whomsoever it originated, are 
facility in attachment by the use of a sewing machine, superiority 
in opération from the fact that the sides are not confined, and that 
the patent directions are not followed in this respect. The défendant 
cannot, with his stiffening material, use either of the methods of at- 
tachment illustrated and described in the patent in suit. His mate- 
rial confines him to the central stitch. In order to sew through 
the sides, or to run seams at the sides of the central line, he would be 
obHged to sew through whalebone. Nor can it in strictness be said 
that the défendant has any line of stitching through his stiffening 
material. His stiffening material is whalebone. It is in évidence 
that one of the diliîculties in stitching whalebone directly to the inner 



864 117 FEDERAL EEPORTER. 

seam was that the whalebone had to be soaked in water and softened 
before thé needie could penetrate it. The complainant adopted a sub- 
stitute for yvhalebone, which could be attached by sewing through it. 
The defehdant obviâtes the difficulty in the use of whalebone in an 
entirely independent and noyel manner. He divides his whalebone 
into two strips, which are confined in a case which séparâtes them 
and leaves a central line of fabric, which can be penetrated by the 
needie. His novel stay cannot be suppressed as a competitor of 
"Featherbone" by preventing him from sewing through the central 
line and attaching it to one flap of the inner seam, through a pat- 
ent which does not disclose or suggest this manner of attachment. 

In view of the practical dissitnilarity of this method and that dis- 
closed by the patent, and of the entire absence of any évidence to show 
that the patentée himself originated the particular method actually 
in use, the complainant's case must be regarded as outside the pat- 
ent, and as an attempt to include in and cover by a patent for one 
thing, several distinct and unrelated things. 

The bill will be dismissed. 



SHAEP V. BEHR et al. 

(Carcuit Court, E. D. Pennsylvania. August 12, 1902.) 

No. 22, 

1. BQniTT^EviDENCE TO OVBKCOMB ANg-WEE— TeSTIMONT OF WlFB. 

Under the law of Pennsylvania, the testimony of a wife, supporting 
that of her husband, to a fact denied by the aiiswer, is entitled at least 
to the welght of a corroborating circumstance, which Is suflacient to sat 
Isfy the équitable requlrement, 

S. Rbpormation of Contbact— Mistake— LaChes. 

One wlio seeks to reform a contract on the ground of mistake should 
act promptly, and. If there Is any great delay, he Is called upon to ex- 
plain apd excuse It. Lapse of time Is a serious obstacle to the attaln- 
ment of truth, and parties are entitled to its quieting effect on possible 
Utlgatlon. • 

8. Samb— Construction. 

PlaintlfC was superlntendent of a garnet mine belonglng to the de- 
fendants, and was himself the owner of another mine adjoinlng, which 
he was Induced to convey to them. As part of the considération, he 
claimed that he was to be retalned in his position as superintendent, for 
20 yeàïS, at a salary of $20 a week, which he was then recelvlng, This 
was not expressed in the written agreement between the parties, and, 
according to the preceding paroi understanding set up, he was merely to 
be retalned, at the salary he was then recelvlng, for a tenn of years 
to be afterwards agreed upon. Held, that this was too Indeflnlte and in- 
complète to warrant a reformation of the contract; nor was it helped 
out by a provision in the contract that the royalties on ore mlned there 
stipulated for should continue for the term of 20 years, unless the plaintiflt 
should voluntarily leave his employment; nor by the further provision 
that they should be pald to his wife at a reduced rate — one-half — ^in case 
of his death during that perlod. 

4. Contract to Pay Royalty on Ore Mined — Construction. 

By a written contract plalntifif agreed to convey to défendants a farm on 
which was a garnet mine, and which adjoined property on which défend- 
ants were also working mines. In part considération for the conveyance 
défendants stipulated to pay plaintifC for a term of years a royalty "upon 
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ail ore shipped by them" from thelr mines In the township, including 
not only the mines then operated by them, but also from the mines on 
the property conveyed, "if possession thereof be obtained" by them. The 
mines on the property conveyed were then leased, the lessee having 
an option to renew, whicli he exerclsed, and défendants did not obtain 
possession, but received only the royalty from the lessee. Beld) that, 
under the terms of the contract, the obligation of défendants to pay 
royalty on ore from the farm purchased was conditioued on their ob- 
taining possession of the mines thereon, and that under the facts stated 
they were not llabie for such royalty. 

6. CONTRACTS— CONSTHDCTIOÎÎ BY PARTIES. 

The construction of a contract whleh is plain and unambiguous can- 
not be affected by voluntary payments made by one party thereunder 
tiipough mistake, and which were clearly not required by Its terms, and 
were not demanded by the other party, although, had they been required 
by the contract, they would hâve been In arrears for over three years. 

6. MiNINO— CONÏBACTS POR ROYALTY— ImPLIED CONDITION TO OPBRATB MlNES. 

Plaintiff conveyed certain property to défendants, In considération of 
which they contracted to pay him a royalty ou ail the ore shipped from 
their mines In the vicinity during a term of 20 years, the right to which, 
however, plaintiff should forfait if he voluntarily quit défendants' employ- 
ment during such term. Held, that it was an implled condition of such 
contract that défendants should continue to operate their mines with 
reasonable diligence during the term, and that their ceasing to operate 
the same was a breach of such condition, for which plaintiff was entitled 
to recover damages. 

7. Same— FoRFEiTURE for Nonpayment— Cost of Pkopbrtt to bk Rbpaid 

ON Rbconvbtance. 

In case of failure by the défendants to pay royalties for 90 days after 
written demand, the plaintiff had the right to call for a reconveyance of 
the mine, which he had conveyed to them, upon repaylng the cost price. 
The money considération named in the agreement was $1, but the real 
cost to the défendants was $3,500, made up of Incumbrances on the 
property and obligations of the plaintiff, which they tooli care of for him 
at the time. Beld, that the tender of $1 was insufflcient, and that the 
plaintiff must repay the $3,50O. 

8. Same— RoTALTY peb Ton— Dockage or Ded0ction for Inperior Qualitt 

The défendants, having stipulated to pay a royalty of $1 per ton on ore 
mlned and shipped, had no autbority to reduce this amount on account 
of the Inferior quality of the ore, the royalty being measured by the 
quantlty, and not by the quality; nor, although the royalty was, no doubt, 
to be calculated on reflned or cleaned ore, had they the right to make a 
déduction or dockage on the quantity, provlded the ore shipped had been 
treated to the usual process of cleaning. 

In Equity. Hearing on bill, answer, and proofs. 

A. B. Geary and W. B. Broomall, for complainant. 
R. C. Dale, for défendant Robert Behr. 

ARCHBALD, District Judge.^ In September, 1891, the défend- 
ants were the owners of a garnet mine on what was known as the 
"Lancaster Farm," in Delaware county, Pa., and the plaintiff, who was 
their superintendent, had acquired a similar mine on the Fulton farm 
adjoining. Both mines were in opération, the one by the défendants 
themselves, and the other by a tenant, who was in possession under 
the plaintiff, paying royalty. In order to control both mineS and hâve 
the plaintiff's undivided interest and services, Mr. Herman Behr, one 
of the défendants, approached him with a proposition to buy the 

1 Specially assigned. 
117 F.— 55 
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Fulton fai;ni, i^hkh resulted; Septèmber 26, 1891, în a writteb agree- 
raent as foïïaws: 

;"MeÈQoyand]»Ba bf àgreement made tWs twi-nty-slxth day of September, 
1901, betWeèn GtgOrge W, Sharp, of the oné part, and Hermar. Behr, Robert 
Bèhr, and GUsta.V Heubach, trading as Herman Behr & Oo., of the other 
part. .; 

"Fîrsi George W. Sharp agrées to coûvey to Herman Beûr & Co., for the 
considération o£ onè dollar, the premlses descrlbed In a deed bearing date 
June 17, 1891, and recorded In the office tor recording deeds for Delaware 
county, In Deed Bopk 11, No. 7, page 238, made by James Fulton to George 
W. Sharp, ' \'}; '" ■ 

"Second. lîï considération of saldconteyance, Herman Belir & Co. agrée 
to pay to Gèotge W. Sharp a royalty of one dollar per ton of 2,240 pounds 
upon ail ore shîpped by them from their gamet mines in Bethel townshlp, 
Delaware côunti'; Pénflsylvania, including not only tlie mines no-w owned or 
opetated by Herman Behr & Co., but also the mines sltuated upon the 
property aboVe àièitioned, if possession thereof be obtalned by Herman Behr 
& Co. The a,mÉ(ûnt of shlpments to be determlned by the railroad shipping 
recelpts;; 

"ThlM/ The paynient of royalties as above to continue for the term of 
twenty. yêàrs, iinless George W. Sbarp shall voltmtàrlly leave the omploy- 
ment of Herman Behr & Co. In case the said George W. Sharp shall die 
durlng thè eald perlod of twenty yèars, the royalty shall be reduced to 
fifty cents per ton, and shall be paid to the wlfe, Martha Sharp, so long as 
she may live, and no longer. 

i "Fourth.dn case Herman Behr & Co. should at any tlme fail to pay tbe 
royalty for a perlod of ninety days after written demand for the payment 
of the same bas been duly made of Herman Behr & Co., then Geo. W. Sharp 
shall have the right to demand a reeonveyance of the premlses menti oned ia 
the flrst article of this agreement upon bis paylng to Herman Behr & Co. 
the cost priée thereof." 

The plaintiflE contends that this does not express ail that was 
agreéd'tà upon that occasion ; that accordihg to the preliminary paroi 
under standing,,. which the written agreement was supposed to rep- 
resèrit, hp wàs to be cqiitinued by the défendants in thè same capac- 
ity, assuperintendent, for 20 years, at a salary of $20 per week, the 
wages he "was then reCfeiving ; and, having been discharged by them' 
in May, ïSgg, after the;y had stopped mining, he asks to hâve the 
written agreement refprmed and enforced accordingly. The de- 
fendants deny that there was any such oral agreement, and maintain 
that the writing expresses the fuU understanding between them. 
This raises the first question to be disposed of. 

According to the plaintifï's testimony, the proposition made to 
him by Mr. Behr was in thèse térms: 

"He sald: 'If you will transfer that property to us, we will then pay you 
a royalty of one dollar a ton for ail ores shipped from our mines in Bethel 
townshlp, not only the mine that Is now operated by Herman Behr & Co., 
but' also from the Fulton farm,' together witîi my salary, — my présent salary, 
—'for a term of years to be agreed upon. And,' he says, 'If you die durlng 
that term, I will pay to Mrs, Sharp flfty cents a ton so long as she llves; 
bïft,' he says, 'if you leave our employ durlng that term, that contract Is nul! 
so far as you are eoncerned.' " 

This, at the suggestion of Mr. Behr, was repeated to Mrs. Sharp, 
who testifies that. the proposition was thus stated to her by him: 

"Mrs. Sharp, we propose to pay Mr. Sharp a royalty of one dollar per ton 
for ail ores shipped from our mines in Bethel township, not only the mines 
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now owned and operated by Herman Behr & Co„ but also on the Fulton f arm, 
when you and Mr. Sharp deed ihat propertj* to us, àlông with his présent 
salary for a term to be agreed upon." 

Mr. Behr admits the interview with Mr. Sharp, but gives a oon- 
siderably différent version of it, in which no allusion is made to the 
matter of continuing his salary. As to Mrs. Sharp, he says he does 
not recall seeing her ai ail, and is sure he never said anything to 
her about the arrangement made with her husband, although he 
admits that he told the latter to talk it over with his wife. 

No objection seems to be made to the quality of this proof, — that, 
being the testimony of husband and wife, it is équivalent to but one 
witness. It was formerly so held (Sower v. Weaver, 78 Pa. 443) ; 
but, according to the présent more enlightened view of the law, it 
is now considered otherwise (Brenneman v. Rudy, 8 Pa. Dist. R. 68 ; 
Guernsey v. Froude, 13 Pa. Super. Ct. 405). The testimony of a 
wife, supporting that of her husband, should at least be accorded the 
weight of a corroborating circumstance, which is sufficient to satisfy 
the équitable requirement. The difficulty is, not with the quality of 
the proof, but with the fact that it does not go far enough. The 
paroi understanding, which is now set up, was that the plaintifif's 
salary should go on for a term to be subsequently agreed upon, and 
it was left in this incomplète and indefînite shape. There was no 
meeting of minds with regard to the term of the plaintifï's em- 
ployment, not only at the time, but afterwards ; for, when the 
written agreement came to be drawn, nothing was said on the sub- 
ject. The parties were to fix the time, but never did so, and there 
it rests. We cannot say that the 20 years that the royalty was to 
run is to be taken ; for the question of employment was not discussed 
when that period was fixed. When the parties came together at 
Mr. Dale's office to hâve the agreement drawn, they did not alto- 
gether agrée as to the term to be put in, — the défendants wanting 
20 years, and the plaintiff but 10 years; and it might hâve made a 
considérable différence if the matter of the plaintifif's employment 
had been drawn into the décision. The plaintiff may , hâve thought, 
as he now says, that it was involved in what was agreed to ; but we 
must hâve something more than that assumption to warrant us in 
going on and inserting in the contract a provision not found there. 
To authorize the reformation of a written instrument on the basis 
of a preceding paroi agreement, a part of which has been omitted 
by mistake, it is essential that the agreement should be defînite and 
complète, well understood, and agreed to by both parties. Without 
this wé hâve nothing on which to proceed. 

Nor can it be said that a continued employment is implied in the 
provision that royalties should be paid for the term designated, unless 
the plaintiff should voluntarily leave within that period. The évi- 
dent purpose of this was to secure his continued services, if the de- 
fendants desired it; but it does not necessarily bind them to retain 
him, if they did not. It is a provision for their benefît, and not for 
his, except to the extent — which is no doubt implied — that the roy- 
alty should go on in case he was discharged. ' Nor is this affected by 
the fact that, in case of his death dùring the period named, the 
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foyalty was to be paîd to his wifeat a rèduced rate, — one-half. This 
may, indeed, show that the plaintiff's services were a material con- 
sidération to the défendant in the bargain which they made ; but I 
cannot see that it goes furthei*. If the plaintifï, upon his side, re- 
garded his rétention of eqtial irlîflortance, he should hâve expressly 
stipulated for it, as well as for the salary which he.was to receive 
(of which, be it noted, there is nôt the remotest mention), instead oî 
leaving both to doubtful implication. 

There is another reâsdn, which it seems to me may be urged for 
denying tlie felief asked, althoiigh I advance it with some hésitation 
because it was not discussed at the argument, and that is the delay 
with which the plaintifï is chargeable. The agreemènt was exécutée] 
in Septçïriber, 1891, arid this bill was not filed until February, 1900, 
somè eight years and five moilths afterwards, and in the meantime 
it had beén accepted by him without question, and lived up to on the 
other side, and it is pretty late to npw say that it does not express 
the entire agreemènt between the two. One who seeks to reform a 
contraCt on the ground of mistake should act promptly, and, if there 
is any great delay, he is called upon to explain and excuse it. Lapse 
of time is a serious obstacle to the attainmént of the truth, and par- 
ties are entitled to its quieting eflfect on possible litigation. In the 
présent instance the only explanation for the delay is that the plain- 
tifï supptjséd he waS prbtected by the contract as it was written, and 
was not disabused oiE that idea until his services were dispensed with 
in May, 1899, and that previous to that, éven if hé had known of the 
defect, as an employé of the defendatits, it might not hâve been 
wise to litigàte with them; but this can hardly be said to excuse his 
want of action. Se was bound to know the purport of the writing 
within a reasonable time after it was executed, even if he did not; 
and if the présent question had been brought up promptly, when 
the subject was fresh in the minds of both parties, and before any 
controvërsy had arisen, it is more than likely that it would hâve 
been adj'usted amicably açcording to the facts as they were, or a 
satisfàctory settlement agreed upon. But thèse observations are only 
advànced tentatively. As ï havè already said, I will not undertake 
to rest my disposition of the matter upon them, although I think 
th^^ are worthy of Serions consideranôn. 

The next question is as to the proper construction to be given to 
;the provisjofiS df the contract with regard to the payment of royalty. 
Açcording to its ternis, the défendants, in considération of the con- 
veyànce of the Fulton farm, were to pay the plaintifï a royalty of $1 
per gross ton upon ail ore shipped by them from their garnet minés 
in'JBethel towmship, Delaware county, Fà., including not only the mines 
'which they thén owned and operated, but also thèse ùppn the property 
âbout to be cOhveyed, if possession théreof were obtained by them. 
It appears that the mines on the Fulton farm had been leased in 
August, 1884, for a term of 10 yéars, with the privilège of a renewal 
for 10 years more, on a royalty of 75 cents per ton, so that at the time 
the agreemènt was executed, in September, 1891, this lease was out- 
standing, and the lessees were in possession under it. Some sort of a 
notice to quit had been served, but it does not seem to hâve been 
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effective; for they continued in possession, and subsequenlly excr- 
cised, without question, the option to renew, and hâve worked the 
property from that time to this, simply paying to the défendants the 
stipulated royalty. Notwithstanding that this is ail the dominion 
which the latter hâve been able to exercise over thèse mines, the plain- 
tiff contends that he is entitled to $r a ton for each ton of ore which 
has been shipped by the lessees ofï of it. It is a sufficient answer to say 
that this is not according to the agreement. The right to receive a 
royalty from the défendants on the product of the Fulton farm was 
dépendent upon their getting possession of it. It was to be on ail ore 
shipped by them from their garnet mines in that township, including 
the mines on the property conveyed to them by the plaintiff, "if pos- 
session thereof be obtained by Herman Behr & Co." The word "if," 
hère, is plainly équivalent to "when," or "provided," and expresses a 
condition ; and the possession stipulated for is of the mines on the 
property, and not simply the farm part of it, or the réception of the 
royalty paid by the tenants ; nor, while others were working and ship- 
ping ore from the property, could it be claimed that the défendants 
were so doing, which was also necessary in order to obligate them. 
Thèse terms are too plain to permit us to speculate how they came to 
be brought about as the basis of some other construction ; but it 
would not be diffîcult to find a reason why the défendants would not 
be likely to enter into any other. The plaintifï may hâve figured out 
an advantage to himself somewhat différent, but that he mentioned it 
to Mr. Behr in discussing the bargain is sharply denied by that gentle- 
man, and I am not called upon to décide between them. 

It is argued, however, that the défendants hâve given a contem- 
porary construction to the contract such as is now contended for; 
but the facts do not seem to me to bear this out. For three years 
and over no royalty was paid to the plaintiff on the ore mined from 
the Fulton farm, nor did he make the slightest request for it. Some 
time, however, in January, 1895, a bookkeeper of the defendant's 
firm called the attention of Mr. Heubach, one of the members of it 
(but not the one who had conducted the negotiations with the plain- 
tiff), to the fact that no royalty appeared by the books to hâve been 
paid to Mr. Sharp on this farm. By the direction of Mr. Heubach, 
a letter was thereupon addressed to Mr. Sharp with regard to the 
subject, and an inquiry made as to whether he had received anything 
on account of such royalty, to which he repHed that he had not. 
A statement was accordingly made out from the shipments reported 
by the tenants for the three years preceding, by which it was ac- 
knowledged that the défendants were indebted to the plaintiff, Jan- 
uary 18, 1895, for 1,09554 tons, at $1 a ton, $1,095.50, on which $71.41 
was allowed as interest on that which was mined in 1892 and 1893. 
The response of Mr. Sharp was that he had seen the error, but, 
knowing that he was dealing with reliable parties, he thought it 
would be made satisfactory to him when it was discovered. This 
was followed at the close of 1895 by a similar statement, by which he 
was again credited with $480.80 for ore mined up to the close of 
October of that year; and a second statement, January 4, 1896, by 
which he was further credited with 65.9 tons mined in December, 
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1895. Similar crédits were given him through the years 1896, 1897, 
and 1898, until some time in the spring of the latter year, when, the 
attention of Mr. Herman Behr liaving been accidentally called to 
the subject, he pronounced ihe payments a mistake, and, the written 
contract béing referred to, it was found that they were. Hère the 
matter rested until January, 1899, whén the défendants, in making 
eut a statemeiit for the royalty for 1898, after giving the plaintiff 
crédit fpr that which had been mined from the Lancaster farm at 
$1 a ton, allowed a further crédit for 570 tons and a fraction, from 
the Fulton farm, at 75 cents a ton, making $427.76. This was for- 
warded, with; a letter stating that Mr. Behr had inforrhed them that 
he had jjèver rhade any arrangernent for paying royalties on the 
Fulton fàrra, but that, as the plaintifï had been credited from time 
to time on àccpunt of them, at $t a ton, which was 25 cents in ad- 
vance of what they were rçceiving, tïiey had concluded not to change 
it materiallyat that time, and so had credited him with but 75 cents, 
the actual ambunt paid them. If the terms of the agreement were 
doubtfùl, the défendants wbuld be unquestionably concluded by this 
récognition of Hability; but, as they are not, I do not see that any 
such result^ îoUows. In the light of what was written, thèse pay- 
ments were agratuity. The explanation of Mr. Heubach and Mr. 
Behr as to how the mistake occurred is reasonable and satisfactory ; 
and the fact that no demand was ever made by the plaintifï, and that 
the sùbj'ect was brought up by the défendants themselves voluntarily, 
confîrms what they say. The silence of the plaintifï for over three 
years is certainly fuUy as significant as the subséquent acknowledg- 
ment by the défendants of a supppsed obligation which did not really 
exist. Norcaii I see that the crediting of the 75 cents royalty after 
the mistake had been discovered carries the matter any further than 
the rest of it. In the face of the agreement itself, it is plain, it was 
a donation, which they might make, if they chose, without the risk 
of having it establish a liability àgainst them. My conclusion, there- 
fore, is, on this part of the case, that the writing mUst be taken as 
it reads, and that there is ho royalty due the plaintiff under it, ex- 
cepting for a, small balance vinpaid on ore from the Lancaster farm. 

By the fourth paragraph of the agreement, in case the défend- 
ants should at any time fail to pay the royalty, for a period of 90 
days after written demand for the payment of the same had been. 
duly made, the, plaintifï was to hâve the right to call for a reconvey- 
ance of the,piroperty he had turned over to them upon repaying them 
the cost price. A demand has been made in pursuance of this pro- 
vision, but it is resisted on two grounds : First, because there is 
nothing due ; . and, second, because the plaintiff has merely tendered a 
dollar, the considération named in the agreement. The évidence 
establishes to my satisfaction, however, that there are arrears of 
royalty, and the only question is, how much? By the statement ren- 
dered January 5, 1899, the défendants acknowledged to hâve re- 
ceived from the Lancaster property 540 tons and a fraction, on 
which they credited the plaintiff with $540.60; also 28 tons and a 
fraction, on which they credited him with $14.40, which is at the 
rate of but 50 cents a ton. There seems to be no authority for the 
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latler réduction. If we assume that it is based on the inferior quality 
of the ore, which is designated as "Brown Ruby," the royalty was 
to be measured by quantity, and not quality, about which nothing- is 
said in the agreement. It is true that in a letter, January 12, 1898, 
the previous year, the necessity for arranging the royalty on "Brown 
Ruby" is advanced, and 50 cents is suggested; but the défendants 
could not modify the contract at their will, and it nowhere appears 
that the plaintiff assented to it. On the contrary, in the receipt 
given March 18, 1899, for this ore, he is very particular to accept the 
$14.40 as a payment on account only, so that the balance — $14.40 — 
is unquestionably due. This may seem a small sum for which to 
forfeit the défendants" estate in the property; but they hâve chosen 
to abide by it, and I cannot say that it would be unconscionable to 
hold them to their agreement. Besides that, I am persuaded that 
considerably more than this has been withheld. According to the 
plaintiff's testnnony, which is not contradicted, there were 802 tons 
of ore shipped in 1898, of which he has been credited with only 540 
tons and a fraction, leaving 260 tons unaccounted for. Thèse figures 
may need further vérification before they are accepted in their en- 
tirety, but there is enough in the record to substantiate a part of 
them. In a statement furnished June 20, 1898, there is a déduction 
or dockage on différent shipments running from 10 per cent, up to 
25 per cent., and amounting in the aggregate to 82,474 pounds, or 
about 37 gross tons. This dockage is claimed on account of dirt, 
and yet with regard to the shipment of April 25th, which forms a 
part of it, in a letter of that date, as well as one of the day following, 
we find the character of the ore actually commended. To that extent, 
at least, the dockage is discredited, and the burden is on the défend- 
ants to maintain the rest of it. No doubt they are only liable for 
royalty on refined or cleaned ore, but the plaintiff testifies that ail 
of it was treated to the usual process for cleaning it, and there is no 
évidence to the contrary. The fact is — as is manifest from the let- 
ters which passed at the time — that it is the quality of the ore with 
which the défendants were dissatisfied, and for this the plaintifif was 
not responsible. It may be that the plaintiff is not able to avail 
himself of thèse particular arrears as a ground of forfeiture, no de- 
mand for them having been made in the request for a reconveyance ; 
but that does not prevent us from considering them in weighing the 
equities, and (to prevent a misconception) the plaintiff will, of course, 
be entitled to bring them forward in the accounting before the mas- 
ter. It cannot be said, therefore, to be aside from the case to hâve 
discussed them hère. 

But, to secure a reconveyance, the plaintiff must undoubtedly pay 
the défendants what the property originally cost them, which was not 
$1, but $3,500. Not only is this the considération named in the con- 
veyance, but the same thing is established by the plaintiff's own testi- 
mony. The amount was made up of a legacy of $700, charged on the 
land in favor of Mrs. Sharp, a judgment note of $1,200, $500 borrowed 
by the plaintiff from his brother-in-law, Howell, and $1,100 borrowed 
from Mr. Behr. Ail thèse matters were taken care of by the défend- 
ants in the transaction, and they must be reimbursed for them before 
they can be compelled to give up the property. The tender of $1 was 
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altogether insufficient, and might ^s well not hâve been made ; but this 
can be adjusted in the decree. It does not bar the plaintiff from the 
reconveyance to which he has sJb,own himself otherwise entitled. 

It remains to consider the question of damages for breach of the 
contract by reason of the failure of the défendants to continue mining. 
Ordinarily this would hâve to be;made the subject of an action at 
law, and could not be recovered by bill (Appeal of Pittsbùrgh & C. 
R. Çc, 99 Pa. 177); but, having acquired jurisdiction upon pther 
grpunds, it is proper to go on and do complète justice in the prem- 
ises. As a material part pi the compensation for the transfer of the 
Fulton farm, the plaintifï, as we 'hâve seen, was to receive a royalty 
of so much per ton for 20 years on the ore mined and shipped by the 
défendants from their mines in that vicinity, and this was to be for- 
feited if he voluntarily left their employ within thàt period. Hav- 
ing obtained his property in this way, and tied up his services, they 
certainly owed him some reciprocal obHgation. While no minimum 
annual qu^ntity was stipulated for, the law will imply an undertak- 
ing to opierate the mine with reasonable diligence. This is the rule 
where lands are conveyed for mining purposes, reserving a royalty 
based onthe extent of the product (Watson v. O'Hern, 6 Watts, 362 ; 
Lyon V. Miller, 24 Pa. 392; Koch's Appeal, 93 Pa. 434; Ray v. Gas 
Co., 138 Ça. 571, 20 Atl. 1065, 12 L. R. A. 290, 21 Am. St. Rep. 922 ; 
Aye V. Phîladelphia Co., 193 Pa. 452, 44 Atl. 555, 74 Am. St. Rep. 
696; Eîuggins V. Daley, 40 C. C. A. 12, 99 Fed. 606, 48 L. R. A. 320) ; 
but the principle is one of gênerai application (Appeal of Pittsbùrgh 
& C. S.. iCo., 99 Pa. 177), and is properly invoked in the présent 
instance, although there is nothing more than à contractual rela- 
tion between the parties. Without it the plaintiff is at the raercy 
of the défendants, who can hold the property conveyed to them, and 
yet do nothing, depriving him of ail benefit from the transaction ; 
and while he can not quit their service, at the péril of losing the 
whole bargain, they, at the same time, are at liberty to discharge 
him when they will. By ail that is just and reasonable, it must be 
assumed under the circumstances that it was in the contemplation 
of the parties that the mining opérations should go on and be pros- 
ecuted with proper diligence, and, as they hâve not, the plaintiff is 
entitled to such damages as he has sustained. 

Let'a decree be drawn directing a reconveyance of the Fulton 
farm to the plaintiff on payment to the défendants of the sum of 
$3j5oo, without interest, the plaintiff to be entitled as a crédit thereon, 
to the sum of $2,000 moneys in their hands which he has loaned to 
them, with such interest as may be due thereon, and that he be given 
a further crçdit for any ; royalties due from the défendants for ore 
mined and shipped from the Lancaster, but not from the Fulton 
farm ; and jet the case be referred to a master to détermine the amount 
of such royalties, and to settle and adjust the accounts between the 
parties, and to further assess the damages sustained by the plaintiff 
by reason of the breach by the défendants of the implied undertaking 
to prosecute their mining opérations on the Lancaster farm with 
reasonable diligence, such damages to be allowed as a further crédit 
to plaintiff: in the said account; and let the défendants pay the costs 
of suit. 
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MACKAT V. GABEL, et al. 
(Circuit Court, S. D. California, S. D. July 10, 1902.) 

1. Vendor and Pohchasbr— Bona Pidk Purchaser— Valuablb Considéra- 

tion. 

To constitute one a bona flde purchaser of real efetate, entitled to pro- 
tection in liis légal title as against the équitable owner, the payment 
of a valuable considération is essential; and a considération which, 
altiiough monetary, is merely nominal, when compared with the Icnown 
value of the property, is not a valuable one, such as to give the grantee 
standing in a court of equity as a bona flde purchaser, but, on the con- 
trary, ralses an irrésistible Inference of bad faith. 

2. Partibs— Suit to Cancbl Deed— Nbcbssity of Joining Grantor. 

The grantor in a deed is not an Indispensable party to a suit by a 
third person, claimlng to be the équitable owner, to set the deed aside, 
and to establish complainant's title to the property, where it is ad- 
mitted In the pleadings of both parties that such deed conveyed to the 
défendant ail of the grantor's right, title, and interest. 
8. Same— Equitt— DisPBNSiNG with Parties. 

A fédéral court of equity will not refuse to grant relief beeause of 
the nonjoinder as a défendant of a person who is out of the jurisdiction, 
where it appears that, while a proper party, he has no interest in the 
subject-matter of the controversy which will be afCected by a decree 
between the parties. 

In Equity. On exceptions to pleas. 

Lloyd & Wood and Hunsaker & Britt, for complainant. 
H. C. Dillon and George A. Corbin, for défendants. 

ROSS, Circuit Judge. By his amended bill in this suit the com- 
plainant charges that he is, and for more than five years last past 
has been, the owner and engaged in the development and working 
of a certain mining claim called the "Grand Reef Mine," situated 
in Graham county, in the territory of Arizona, and in such work has 
already expended more than $300,000; that up to the 2^d day of 
April, 1900, one J. W. Payne was employed by the complainant as 
supérintendent of the said work, to whom the complainant intrusted 
the entire management of the property, having reposed full confidence 
and reliance in and upon his honesty, faitlifulness, and integrity ; 
that while Payne was so employed it was deemed expédient by the 
complainant to acquire a certain described tract of land for the pur- 
pose of sinking a well thereon from which to develop water to be 
conducted to the mine, to be there used in and about the work of 
prospecting and developing the property, and of extracting and re- 
ducing the ores therefrom; that, acting solely for the complainant, 
and in pursuance of his àforesaid employment, and at the request 
of the complainant, and for his use and benefit, and with money sup- 
plied to him by the complainant for that purpose, Payne acquired 
the pièce of land mentioned, taking the title thereto in his own name, 
but with the distinct understanding between him and the complain- 
ant that he was acting therein for the complainant, and as his agent, 
and that he would convey to the complainant the title so acquired, 
and that in the meanwhile he would hold such title in trust for the 
complairiant; that after the purchase by Payne of th« tract of land 



8T4 U7 FEDERAL REPORTER. 

mentioned the coraplainant took possession thereof, and began the 
sinking of a well thereon, and, ïhaving fovjnd a supply of water there- 
in, compl^ji^t ,purchased and .placed at ttie well upon the land a 
pumping plant èonsisting of engine, boiler, and pump, and other ma- 
chinery required for and about thé work, and connected the same 
by pipeline wjth the machinery at the mine, and did thereupon put 
the same in opération, and coramence to and; did pum;P the water 
from the well by the machinery mentioned, and did conduct it there- 
from by means of the pipe litte so constructed to the mine, where 
the same was exclusiyeily Msed in and about its opération; that ail 
of the aicts of the complainant in and about the sinking of the well, 
the purcbase, érection, and putting in place of the pumping plant and 
pipe Une,: and in the 'Use of the same for the pumping of the water 
and the COnduCting of the same to the minfe for the purposes stated, 
were doriè' with the full knowledge and consent of Payne, and under 
his direction as the superintendent and managing agent of the com- 
plainant, and with his money ; tjiat the complainant lias, ever since 
entering upon the possession of the said pièce of land, retained its 
open and notorious possession, and has at ail times used the said 
lànd and ^ater plant for the purf>oses aforesaid openly, notoriously, 
and exclusively; that, hotwithstanding the facts stated, and notwith- 
standing the trust and confidence reposed in him by the complain- 
ant, the said Payne, in violation of his duties as such trustée, and in 
disregard of the rights of, the complainant, and against his will, did, 
on or about the sth day bî Apfil, 1901, wrongfuUy and fraudulently, 
by deed absolute in form, grant and convèy to the défendants to this 
suit the said pièce of land, together with the said pumping plant and 
pipe Une and appurtenances thereunto belonging,, ,whiçh deed the de- 
fendants thçreafter çaused to be; recorded in the ofi&çè of the county 
recorder of the county in which the property is situated, and hâve 
notified tH§ îComplainajnt that they now claim the said land, pump- 
ing plantj and pipe Une, and threaten to take , fqrcjble possession 
thereof. It,is alleged in the biU that at the time the défendants took 
from Payi^e.-.thp deed théy wellknew and had notice of ail of the 
facts staited,; :^nd that, the complaiifjant was in possession of ail of the 
said pirqpçrty, and tha:t he had caused the well to be sunk, and the 
pumping plant to be ;erected, and; the pipe Une to be laid for the pur- 
pose of obtaining a pupply of viifater for use at his Grand Reef mine, 
and that i ^11 the money expended in and about thç matter had been 
furnished and suppUed by the complainant, and that Payne acquired 
and held the légal title tp the land in trust for the, complainant, and 
not otherwise,; : The dpfenclant^j by their ansvwer, admit the acquiring 
:by Payne of the titlçito the pièce of land mentioned, and while deny- 
ing, among Oither. things, the aUeged possession of the complainant 
thereof, and any and ail notice on their part of any right on the 
part of the complainant therein, expressly allège the conveyance pf 
the property ip question by fayne to them by the deed referred to, 
and, in additi{>n tO the déniais contained in the answer, they set up 
twp affirrnative défenses,, one of which is : 

"That tâie complainant : ought not to hâve his action aforesaid, because 
,^ey avep tJiBt, previously to and on the Sth day of April, 1901, said J. W. 
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Payne was, or pretended to fce, seîsed In fee simple, and was In, or pre- 
tended to be In, actual possession, of the property concemlng whlch thls 
suit is brought and sought to be recovered by the complalnant berein, to wit 
[descrlbing the land], together with the appurtenances, as in the said amend- 
ed bill are partieularly mentioned and described, free from ail incumbrances, 
equities, elaims, demands, or trusts whatsoever; and thèse défendants, be- 
Jieving the said Payne was so seised and entitled, and that the said premises 
and property were in fact free from ail incumbrances, equities, daims, de- 
mands, and trusts in favor of any person whomsoever, on or about the Ist 
day of January, 1901, agreed with the said Payne for the absolute purchase 
of the fee simple and inheritahce thereof for and in considération of certain 
services thereafter to be performed by said défendants for said Payne and 
whatever moneys might be paid out or expenses Incurred by them therein 
or thereabout; whereupon, and on said 5th day of April, 1901, for the con- 
sidérations aforesaid, at the county of Los Angeles, in the state of California, 
the said Payne did make, exécute, and delîver to défendants bis certain deed 
to said premises mentioned and described in paragraph 6 of plaintiff's said 
amended bill, and by the said deed the said Payne, In considération of the 
sum of ten ($10) dollars, granted, bargained, sold, and confirmed unto thèse 
défendants the premises and property last above mentioned, to hold unto 
and to the use of said défendants, their heirs and asslgns, forever; and 
thèse défendants aver that the said sum of ten ($10) dollars, the considéra- 
tion money in the said deed mentioned, vras actually laid out and expended 
for and on behalf of said Payne, and said services had been performed by 
said défendants for said Payne, at and before the exécution of the deed 
aforesaid; and thèse défendants also aver that at or before the time of the 
exécution of said deed by said Payne to thèse défendants, and the payment 
of the said purchase money and the performance of said services, thèse de- 
fendants had no notice whatsoever that the said land and appurtenances 
were held In trust by the said Payne for the use and benefit of complaln- 
ant, or that the same were in any manner affected by any equity, claim, or 
trust in favor of any person whomsoever; and thèse défendants insist that 
they are bona flde purchasers of the said hereditaments and premises for a 
good and valuable considération, and that they bave not at any tIme before 
or at the time of purchaslng said hereditaments and premises or since, 
until the said complainant's bill was filed, any notice whatsoever, elther ex- 
pressed or Implied, of the said trust and equity now clalmed by the com- 
plainant, or that the same in any wlse affected the said hereditaments and 
premises so purchased by défendants, or any part thereof; and thèse allé- 
gations the défendants make in bar of the complainant's bill, and pray that 
they may hâve the same benefit therefrom as if they had formally pleaded 
the same." 

The second affirmative défense set up by the défendants is the 
nonjoinder of Payne as party défendant, who, it appears from an 
amendment to the amended bill, was, at the time of the commence- 
ment of the suit, and ever since has been, a résident of the territory of 
Arizona, and therefore without- the jurisdiction of this court. 

Exceptions to the two affirmative défenses thus set up were fîled 
by the complainant, and are now for disposition. Thèse exceptions, 
I think, must be sustained. It is nowhere alleged in the first plea 
to which an exception is filed that the complainant was not in the 
actual possession of the property in question at the time of the de- 
fendants' alleged purchase and the making of the deed by Payne to 
them, and, although it is alleged therein that the défendants agreed, 
in considération of such conveyance, to perform services, there is no 
statement as to the character or nature or value of the services which 
were to be performed as the considération for the conveyance of the 
property, nor is there any averment as to the character or value of 
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any services actually performed by the défendants in considération 
of such conveyance. It is avérred in the plea that thç défendants 
paid $10 for the property, which is the only definite considération 
pleaded. Such a sum, if it be the true considération, for i6o acres of 
water-bearmg land in an arid région, upon which was admittedly 
constructed and in opération a pumping plant consisting of an en- 
gine, boiler, and pump, tpgether with a,line of pipe extending there- 
from to a large mine, through which, pipe the water so developed and 
pumped was being conducted for the opération of the mine, is enough 
to raise an irrésistible inference-of fraud in the conveyance. In con- 
sidering a similar question, the court of appeals for the Eighth circuit 
said, in the case of Dunn v. Barnum, 2 C. C, A. 265, 269, 51 Fed. 
355,359: 

"But, Independlently of French's testimony, the bad faith of the transaction 
Is apparent upon the face of the deed when the value of the property is 
considered. Thé considération expressed in the deed is $100, and at the time 
the deed -was executed the land was worth $30,000, with a prospect of a 
rapld Increase in value, and It is now worth $1,000,000, or more. However 
It may hâve been In past âges, it is certain that in this âge, when capital is 
so abundant, and dealers in land so numerous, and eager to purchase wher- 
ever the inVestBaênt gives promise of a profit, no man can openly acquire 
in the marliet, at private sale, a good and unimpeachable title to $30,000 
worth of land for $100 without exciting the gravest suspicions as to his good 
falth and the honesty of the transaction. It would seem that one could not 
purchase land worth $30,000 for $100 without a well-grounded suspicion either 
that the seller was Insane or that his title was bad. In the judgment of ail 
mankind— and therè is no surer guide to the right than the universal con- 
sensus of opinion among men — such a transaction, unexplalned, Implies a bad 
title or bad falth. The Instant such a conveyance is set up as évidence of a 
purchase in good falth and for value of a sound title, the inference is irré- 
sistible that It was procured by fraud, or for a fraudulent purpose. Such a 
conveyance passes the légal title, and may be good between the parties as a 
gift, or as a conveyance to remove a cloud from the title, or as a sale of a 
confessedly doubtful and disputed title, and for such like purposes; but when 
It Is set up and relted on under the registration laws of the state as a means 
of taking lands from the real owner because, a.d only because, his deed was 
not recorded, It wlll not be accepted as sufflcient évidence that the vendee 
paid a valuable considération, and purchased without notice, either actual or 
constructlve, or a well-grounded suspicion, that his vendor had no title. A 
valuable considération, actually paid, is an essential requisite. In the sensé 
of this rule, as applied to this class of cases, the considération expressed in 
the deed to Furber Is not a valuable one. ' The same sum of money is not 
equally a valuabl^ considération In ail cases. Whether it is so or not dépends 
on the relation it bears to the value of the property claimed to hâve been 
purchased with It. When the considération' Is infinitésimal, merely nominal, 
compared to the value of the property, it'will not be accepted as a vaiuable 
considération by a' court of equlty, as against one claiming under a prier 
unrecorded deed. The enormonS discrepancy between the considération ex- 
pressed In this deed and the value of the land compels the conclusion that 
the grantee knew, or, what Is the same thing in légal efCect, had good reason 
to believe, there was a fatal inflrmity in the title he was acquiring, and so 
was not a purchaser in good faith. At that time numerous satisf aetory 
sources of Information were open to any one désirons of learning the facts 
about the title to this land. One put upon Inquiry and seeking the truth 
could not hâve falled to leam the facts. An ofCer to sell land worth $30,000 
for $100 was ènough to arouse suspicion and excite Inquiry In the œost 
léthargie mlnd; and If Inquity was not made, and the facts not learned, it 
was because the purchaser deliberately and purposely abstalned from doing 
so, to avoid the actual knowledge of facts he with good reason believed to 
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exist; and this Is the légal équivalent of actual notice. Hume v. Franzen 
(lowa, 1887) 84 N. W. 490; Knapp v. Bailey (Me., 1887) 8 Atl. 122, 1 Am. 
St. Eep. 295; Gaines v. Saunders (Ark., 1888) 7 S. W. 301; Hoppin v. Doty, 
25 Wis. 573." 

"Purchasers," said the Virginia court of appeals in Burwell's Adm'rs v. 
Fauber, 21 Grat. 446, 463, "are bound to use a due degree of caution in 
making their purchases, or tliey will not be entitled to protection. Oaveat 
emptor is one of the best settled maxims of the law, and applies exclus! vely 
to the purehaser. He must take care, and make due inquiries, or he may 
not be a bona fide purehaser. He is bound not only by actual, but also by 
constructive, notice, whlch is the same in its efCect as actual notice." 

See, also, Coal Co. v. Doran, 142 U. S. 417, 12 Sup. Ct. 239, 35 
L. Ed. 1063; Henderson v. Wanamaker, 25 C. C. A. 181, 79 Fed. 

736. 

Is Payne an indispensable party to the suit? The bill allèges that 
the deed from him vested the légal title to the property in question 
in the défendants, and their answer not only admits the avéraient, 
but affirmatively allèges the exécution of the deed, and, further, that 
it was made in good faith, and for value, and passed ail of Payne's 
interest to them. Payne having, according to the pleadings of the 
parties, parted with ail of the interest he ever had in the property, 
prior to the commencement of the suit, obviously retained no interest 
therein to be affected by any judgment that may be rendered in the 
suit. If he were dead, it would hardly be contended that his légal 
représentatives would hâve an interest in the property so conveyed 
by him dUring his lifetime, rendering them indispensable parties to 
such a suit. No more, in my opinion, is he an indispensable party 
during his life. No judgment that can be rendered in the suit can 
afïect any property right of his, not only because the pleadings of 
the parties to the suit show that he parted with ail of his interest 
in the property, of every character, prior to its commencement, but 
also for the reason that no judgment of any character is sought 
against him. In Barney v. City of Baltimore, 73 U. S. 280, 284, 
18 h. Ed. 825, the court said: 

"The learning on the subject of parties to suits in chancery is copions, 
and wlthin a limited extent the principles which govern their introduction 
are flexible. There is a class of persons having such relations to the matter 
in controversy, merely formai or otherwise, that, vrhile they may be called 
proper parties, the court will take no account of the omission to make them 
parties. There is another class of persons whose relations to thé suit are 
such that, if their interest and their absence are formally brought to the 
attention of the court, it will require them to be made parties, if within 
its jurisdictlon, before deciding the case. But, if this cannot be done, It wili 
proceed to administer such relief as may be in its power between the 
parties before it. And there is a third class, whose interests in the subject- 
matter of the suit and in the relief sought are so bound up with that of the 
other parties that their légal présence as parties to the proceeding Is an 
absolute necessity, without which the court cannot proceed. In such cases 
the court refuses to entertain the suit when thèse parties cannot be subjected 
to its jurisdictlon. This class cannot be better described than in the language 
of this court in Shields v. Barrow, 17 How. 130, 16 L. Ed. 158, in which a 
very able and satisfactory discussion of the whoie subject is had. They 
are' there said to be 'persons who not only hâve an interest in the contro- 
versy, but an interest of such a nature that a final decree cannot be made 
without either affecting this interest or leaving the controversy in such a 
condition that its final détermination may be wholly iuconsistent with equity 
and good conscience.' " 
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"THe général iNile as to parties in cMncery," sald the same court In Wîl- 
llamav, BànkHead, 86 U. S. 563, 571, 22 L. Hd. 184, "Is that ail ought to be 
ibadé parties who are Interested In the controversy, in ordef that there may 
be an end of litigation. But there are quallflcatlons of this rule arising ont 
of public poUey and the necessltiés of partlcular cases. The true distinction 
ajpears to be as foUows: First. Whère a person will be directiy affected 
by a decree, he isata' Indispensable party, unless'the parties are too numerous 
to be bronght béïore the court, when the casé issubject to a spécial rule. 
SecondJy.Where a -person Is InteWsted In the controversy, but will not be 
direCtly afféçtéd by a decree made Inhis absence, he Is not an indispensable 
party, but lié' should be made a party, if possible, and the court will not 
proceed to a decree, wlthout him: ^f he can l^e reached, Thirdly. Where he 
is not tntètestëd In the controversy between the immédiate litlgants, but has 
an Interèst In' the subject-matter, which may be conveniently settled In the 
suit, and thereby prevent further litigation, he may be made a party or not, 
at the option of tlie çomplalnant." 

See, also, Camerori v. McRoberts, 3 Wheat. 591, 4 L. Ed. 467; 
Osborn v. Bank of U. S., 9 Wheat. 738, 6 L. Ed. 204; Harding v. 
Handy, 11 Wheat. 132, 6 h. E<J. 429. 

The irulè thus established 'tiy the suprême coijrt was afïirmed by 
statute as well as by the equity rules. By section i of the act of 
congress of ' February 28, 1839, it is provided that : 

"When therë are sereral défendants in any suit at law or in equity and 
one or more of them are neither iiihabltants of, nor found within, the district 
In which the suit is brought, and do not voluntarily appear, the court may 
entertain jurl^djoyon and proceed, to the trial and adjudication of the suit 
between the parties who are properly before it; but the judgment or decree 
rendered thereln shall not conclude or préjudice thé parties not regularly 
seTveà with procèss, nor voluntarily appearlng to answer; and nonjoinder 
Of parties who are not inhabltants of nor foUnd within the district as afore- 
sald, shall not constltute matter of abatementor objection to the suit." 

And equity rule No. 47 déclares that: 

"In ail cases where it shall appear to the court that persohs who might 
otherwise bé deemed necessary or proper parties to the suit cannot be made 
parties by reason of thelr belng out of the Jnrlsdiction of the court, or in- 
capable otherwise of belng parties, or because their joinder would oust tlie 
jurlsdiction of the court as to the parties before the court, the court may, 
in thélr discrétion, proceed In the case, without mailing suçh persons parties; 
and fn such cases Ôie decree shall be without préjudice to the rights of the 
absent parties." 

See, also, Mining Co. v. I>ângberg (C. C.) 81 Fed' 73; Columbia 
Finance & Trust Co. v. Kentucky Union R. Co.. 9 C. C. A. 264, 60 
Fed. 794. ;, 

It is obVious that cases in iwhich an interèst in the property in con- 
troversy reinàirts in a persoli nbt made a party, and who it is claimed 
should be,,^re not in point, for the simple reason thât in this case, 
according to the pleadings of the parties, no interèst of any char- 
acter in the property in controversy remained in Payne after his con- 
veyance tôtnt défendants, altd nô, judgment of any character is sought 
agaitist him %y the complairiantjs 

An order will be entered sitistaining the exceptions to the affirma- 
tive défenses mentioned, being exceptions numbered 3 and 4. Ex- 
ceptions numbered I and 2 haviîig been withdrawn at the argument, 
no order'ip respect to them isneces,sàry. 
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In re HAYS, FOSTER & WARD CO. 
(District Court, W. D. Kentucky. October 13, 1902.) 

1. BANKHUPTCt-^LlABILITT ON LEASE— SUBSEQUENT ReNT. 

Where a tenant is adjudged a bankrupt, such adjudication terminâtes 
the existlng relation of landlord and tenant, and tbe landlord is net 
entltled to prove, as against the banlcrupt's estate, a daim for rent ac- 
crùing after tlie adjudication, though the tenant had executed notes 
therefor. 

2. Samb. 

Semble, that the rnle mlght be difEerent where the landlord becomes 
bankrupt. 

J. D. Moquot, for petitioner. 

EVANS, District Judée. Max B: Nahm filed a claim in this pro- 
cèeding for a balance ofrent alleged to be due him upon a lease of 
certain premises. The référée having disallowed the claim, a pétition 
has been filed for a review of that action. The material facts appear 
to be as foUows : (i) On the pétition of certain creditors, filed May 
28, 1900, alleging that on May i, 1900, the bankrupt had made a 
gênerai assignment for the benefit of ail his creditors, the corporation 
was adjudged bankrupt on June 22, 1900. (2) On the I4th day of 
July, 1900, J. W. Campbell was chosen trustée. (3) The bankrupt 
corporation was tenant for a term of five years, beginning May 10, 
1898, of certain premises in Paducah, Ky., belonging to the claimaut, 
Max B. Nahm. The rent was payable monthly, and a separate note 
for $137.50 was given for each month's rent. (4) A. W. Poster had 
been named as aàsignee in the deed of assignment referred to in the 
pétition. While in possession, as such', of the leâsed premises, and of 
the stock of merchandise belonging to the bankrupt, on May 10, 
1900, upon the allegéd considération that Nahm should refrain from 
suing out an attachment for his rent, he consented to deposit and did 
deposit in the Americah , German National Bank, as security there- 
for, the sum of $3,600. Subsequently this sum of money was turned 
over to the trustée in bankruptcy. (5) Before the pétition was filed, 
and, of course, before the adjudication in bankruptcy, namely, on 
May 10, 1900, and possibly notwithstanding the deposit of the $3,000, 
the landlord, Nahm, exercised a power reserved under the lease, and 
declared a termination of the tenàncy as of May id, 1901. (6) Pos- 
ter, the assignée under the gênerai assignment, converted ail the 
property into cash, and he or his subtenants oCCupied the premises 
from May i, to August 10, 1900, and paid the rent accruing to the 
landlord for that period. (7) The trustée in bankruptcy never used 
or occupied the premises in any wây, but refused to do so, or to accept 
the keys to the buildings thereon. (8) Immediately after the élec- 
tion of Campbell as the trustée in bankruptcy, the landlord demanded 
of him the balance of the year's rent, namely, $1,237.50, though no 
part of it was then due. (9) On the 22d day of October, 1900, the 
landlord, leaving outstanding the other notes maturing in subséquent 
months, rented the premises to another satisfactory tenant, but 
now claims from the trustée $330, the rent alleged to hâve accrued 
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between August lO and October 22, 1900,— ail, of course, after the 
adjudication on Jûhé 22, 190O, ând for ail of whicH the landlord held 
the promissory notes of the bankrupt. > Whether that particular rent 
shall be paid out of the bankrupt'sassets, and as a preferred claim, is 
theMpnly question tp be decided. '.■ > 

The question thus raised is the sâme as that involved in the case of 
In ré Jéfferson CD. C.^ 93 Fed. 948, 2 Am. Bankr. R. 206, where, 
after very car efui considération of ît, bôth upoii'principle and the au- 
thorities, the court reached the conclusion that, where the tenant 
is adjudged to be bankrupt, the relation of landlord and tenant, ipso 
facto, cornes to an end, and consequently that there cannot, under 
section 63, be a "provable debt" against the bankrupt's estate for rent 
alleged to hâve accrued after the date of the adjudication. From that 
time on.tjiere is no tenant, and no one to perform the duties or dis- 
charee the obligations of a tenant ; the bankruptcy act, in prescribing 
the duties and authority of a trustée, not making it one of them, 
and reaspn and the princîples of law not of themselves impressing 
that duty upon the office of trustée in bankruptcy. The reasoning 
upon whicli the court reached its conclusion is quite fully stated in 
the opinion in that case, and need not now be repeated at rnuch length. 
The views then expressed do not seem to hâve met the approval of 
Judge tfOwell, as shown in his opinion in, the casç; of In re Elis 
(D. C.) 98 Fed. 967, though the accuracy of his déductions seems to 
hâve been doubted by the circuit court of appeals of the Fifth circuit 
when it cohsidçred the case of Atkins v. Wilcox, 44 C. C. A. 626, 105 
Fed. 508, 53 L. R. A. 118. But not only is the conçlusipn reached 
in the Jefïerson Case supportable upon just prinçiples and the cases 
cited in the opinion then delivered, but the précise question was 
ruled the same way by Judge PurneU in Bray v..Cobb(D. C.) 100 
Fed. 2^0,, The authorities referred to in the Jefïerson Case as 
maintajn^ng the proposition therein announced were the cases of 
Baîlèy 'v. Loeb, 2 Fed. Cas. 376, decided in 1875 t)y Mr. Justice 
Woods; In re Webb, 29 Fed. Cas. 494, decided by Judge Ballard 
of this court ; and In re Breck, 4 Fed, Cas. 43. Other judges hâve 
probably expressed opinions upon thè subject one way or another 
since the présent law was passed. This confiict has led me to re- 
examine the question with n;iuch industry. 

The rule ,announcçd in, the Jefïerson Case is, I think, upon the 
whole, bénéficiai tô the landlord, inasmuch as, although in some in- 
stances hé oîigh^ 'find on the premîses property suffiqient to meet the 
demand fp}-'i;ent, .in most others this would probably not be the case; 
but in evej;y instance, if that rule be sound, he would hâve the right 
promptly îo fjnd a new tenant, and cpuld dp sp more advantageously 
than any 'prie else, being more interested. Section 64b, cl. 5, of 
the bankruptcy act, gives priority of payment to aiiy person who by 
the laws pf t^e United States or of the state is ejititled to priority. 
Probably '^he'word "person/' in this connection/ should also be con- 
strued tp lïiean "çlaim," but the laws of KÎentucky (Ky. St. c. 75) do 
not give a landlord's demand for rent any absolute right tp, priority of 
payment. What the Kentucky law does is to create a "lien": upon. 
certain property found upon the leased premîses, which the Bank- 
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ruptcy act préserves and effectuâtes. If there is no such property, 
there is no lien to enforce; and, if the claim for rent is a "debt," it 
must stand in the position of other debts, even though evidenced by 
notes, and must take its chances of pro rata paynient upon the same 
basis as ordinary daims. This resuit is not changed by a gênerai 
assignment. Ky. St. § 74. A demand for rent not being entitled to 
any priority of payment except through a lien given by the statute 
upon property, if there is no property for it to operate upon such a 
demand must range with other simple-contract debts; and, though 
the trustée in bankruptCy owned the leasehold, the landlord then 
could .only prove the debt evidenced by the notes for rent, and could 
only obtain thereon payment pro rata with other unsecured credit- 
ors, thus imposing upon the trustée possession of premises he neither 
wanted nor needed, and upon the landlord the loss of most of the rent 
which might accrue subséquent to the adjudication. Thèse illus- 
trative suggestions point out how much better for ail parties is the 
gênerai rule acted on in the Jefïerson Case, which enforces the 
payment of rent up to the adjudication, and leaves the premises free 
to the owner thereafter. Of course, if the trustée uses them, he 
maices the trust estate liable for the value of such use; but this is 
because he was in possession and actually used the property, and 
not because of the previous tenancy of the barikrupt. Thèse con- 
sidérations of advantage or convenience should not, however, modify 
or control the opération of those logical principles which should 
govern the court in determining the question. As I conceive it, the 
true grounds upon which the décision must rest are that after the 
adjudication the landlord has no tenant ; that the bankrupt there- 
after is legally impotent to be such ; that the trustée, not having by 
law any poWér to continue to conduct the business, has ordinarily no 
use for the leased premises, and has no authority under the statute to 
be the tenant in substitution for the bankrupt> though, if necessary 
to carry on his business of selling the trust assets, as distinguished 
from that which had been carried on by the bankrupt, he may rent 
the old premises ot new, at his option, and pay the cost thereof as 
part of the expansés of administration. Under thèse circumstances 
there is np "fîxed liability" for a demand "absolutely owing" to the 
landlord at the time of the adjudication, except for the rent which 
had accrued or been earned up to that date; and certainly, in the 
nature ôî the case, no such debt can accrue against the bankrupt 
after thé adjudication, and, if not, it cannot be proved against his 
estate as one of his debts. Section 63. There is no just reason why 
the bankrupt's estate should bear any such burden. The landlord 
cannot hâve ëvery advantage while other creditors are probably losing 
most of theîr demands. Other creditors irremediably lose their debts. 
The landlord loses only his tenant, and may ' reGoup that loss by 
reletting the premises. 

The trustée succeeds to the légal title in the assets and property 
of the bankrupt, but does not succeed to the duty of performing 
any of his obligations. They are discharged by the proceeding in 
bankruptcy, Ifeaving no one bound to perform thêm further than the 
distribution of the assets under the orders ôf the référée will do it. 
117 ¥.—5& 
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A leajSelîpJâs^r term bougliçt and, paid for in advançe would be an 
asâ^t, bitt » mère right to use reaj; estate upon the condition of pay- 
ing 1 {«11 iCyr^eot rent for it, if: projxerty ,or an asspt at ail (unless in 
cases tQ0 rare to change the resuit), is soin a sensé so attenuated as 
not to be wprth considering in practical afïairs, and so unimportant 
as not jtQi afïect the commori-senge! rule followed in the Jefferson 
Case. : .:i- '■■■: 

As pointedout in the opinion in the Jefïerson Case, rent and use 
Or occupâti<an,: or the right or opportunity to occupy, are dépendent 
and corrélative ternis. Rent: çai>not accrue without a tenant. The 
bankrupt biniself manifestly ; Ge^s,es to be such at the adjudication, 
and the' trustée is not authorized by law to become suçh in his stead, 
He cannot continue the "business/' and, though he may sell the "prop- 
erty" of the bankrupt, he is under no légal obligation wliile doing so 
to use the real eState of which the bankrupt had be,en tenant. He 
may, under the control of the court, and if necessary, procure and use 
any other»i if thought bet^er. Whatever, therefore, may be the law of 
Kentuckyias to the Uen of the landlord, is not now very material. 
Such lien wil}*' of co,urse, be enforced for what is due up to the adju- 
dication, bnt,9.s -the tenancy is thereby.ended, no further debt against 
the, bankrupt eau thereafte^ accrue. Withput a debt there can be no 
lien, and; the ideaof a Uen without a demand to support it is an ab- 
straction. ; i 

, Section ii?3ï 7 of: the Kentucky Statutes, which gives, the landlord 
a lien fori the rent of his pfemises, must n^essarily go upon the idea 
that the tiBnane;y;\yill continue, for it cannot be that if that ceaaes 
the tfint will net^heless go on. Tbis must beso, because the state 
cajinot by législation releasBisçripipair, the obligation pf^contracts; 
and.$n agsignm^ent^fQr the;b^f^,o{ creditors, whil^ it may secure an 
equal djstribiitlgn of apset?, in nQ vfgy discharges the debtor's Uability 
to pay any balance ,o.f his indebtednesB not satisfied by the distribu- 
tion of his prpperty among hisjçreditprs. , Hence the contract with 
theitena«t gtï^i^inotwithstandin^f the assignment,l TJie bankruptcy 
act,; however, ndissoives and dischurges the liability of a tenant to his 
landlord, çfts iwell as every othgr,;;;an'd ™akes it.lçgally impossible for 
him„ aftfer ;the adjudication, to<îo^tinueithe liability tp pay rent, un- 
less; there is-a'néWi contract. TbiS; destruction of the liability pf per- 
sons und,w ; contract; finds np; (exception in the.^aseipf a landlord. 
The indebtedness to him is no mprje sacred in character than are the 
obligation», tjp, pthç r creditors'. .ît àçi; indeed,, the.purpose and essen- 
tial object-of tbfe bankruptcy açt tp;,<Jischarge -obligations and dissolve 
contracts which the bankrupt isîjunable to perform, and the contract 
pf ialsndlprd with, a tenant is subjpet to the sanie vicissitudes." 

Cases hâve been eited in opppsition to the viev^s I hâve expressed, 
but it will bp fpund, I think, tbatrfew of theni haye any real applica- 
tion. In re Appold, i Fed. Cas. 1075, Austin y. O'Reilly, 2 Fed. 
Cas. 234, 'lOiresMcConnell, ig/Ffai. Cas. 1297, and In re Hoover (D. 
Ç.)!ii3 Fejd.!;i36, are among §uch caseSj but inmotoneof them was 
the pttestipnf'^nvPlved' or disctissêd. The only two of the, old cases of 
which the sSmé thing may ■ not ;be fairly stated appear to be In re 
Wynne, ,30 Fed. Cas. 752, decided in 1868 by Chief Justice Chase, 
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and In re Trim, 24 Fed. Cas. 197, decided by Judge Bryan in 1871, 
They arose under state statutes différent from that of Kentucky, and, 
while daims for rent accrued after the adjudication were allowed in 
both, the précise point now involved was not discussed or decided. 
However, it may be concèded that they hold a différent doctrine, and 
yet I think the weight of the old cases and of reason is the other way. 
And it is quite significant that when Mr. Justice Woods decided the 
case of Bailey v. Loeb, supra, he had before him the opinion of the 
Chief Justice in the Wynne Case, and also the opinion of Judge 
Bryan in the Trim Case, but did not follow them. Obviously this 
was because the Chief Justice and Judge Bryan, who followed him, 
had overlooked the plain provisions of section 19 of the act of 1867. 
Manifestly, therefore, those cases were both erroneously decided, and 
for that reason they can hardly be the best guides for us to follow. 
Yet they appear to constitute the basis of the opinions in the Elis 
Case and in the Mitchell Case, now to be mentioned. 

Since the préparation of this opinion was begun there has appeared 
in the advance sheets of volume 8 of the American Bankruptcy Re- 
ports, at page 324, 116 Fed. 87, the opinion of Judge Bradford in 
the case of In re Mitchell, wherein that learned judge also impugned 
the accuracy of the décision in the Jefferson Case. The case before 
Judge Bradford arose under a statute of Delaware, wliich he says is 
différent from that of Kentucky; and it must be observed, in reading 
the opinion, that it was not at ail necessary to décide the point in 
passing on the claim for rent against Mitchell. Nearly ail of that 
claim was for rent which accrued before the adjudication, and during 
the residue of the time for which rent was claimed the trustée used 
the premises for the purposes of the trust, so that in every event the 
entire claim ought to hâve been paid. The resuit, therefore, was in- 
évitable, but the reasoning was supererogatory, and, I think, unsound. 

While there is conflict of opinion as to whether rent accruing after 
the adjudication, of premises not used by the trustée in bankruptcy, 
should be paid as a debt of the bankrupt, there seems to be entire 
agreement upon two propositions, namely: (i) That the lien for 
rent accrued up to the adjudication must be enforced ; and (2) that the 
trustée must pay the rent after the adjudication for any time during 
which he occupies the premises. It may be added that the nineteenth 
siection of the act of 1867 (section 5071, Rev. St. U. S.) provided that 
"where the bankrupt is liable to pay rent or other debt falling due at 
fixed and stated periods, the créditer may prove for a proportionate 
part thereof up to the time of the bankruptcy, as if the same grew 
due from day to day, and not at such fixed and stated periods"; and 
section 5072 provided that no other debts than those mentioned in 
that and the other four preceding sections should be proved at ail. 
This was clearly a statutory récognition of the rule of law followed 
in the Jefferson Case, — a rule founded upon just and logical principles, 
and which exists, although no provision corresponding to section 5071 
is repeated in the act of I898. 

If the views I hâve expressed be sound, the notes for rent fîled 
with the claim of Nahm failed for want of considération when the 
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adjudication :Was made, and are thejrefore not sufficîent évidence of 
provable debts against the bankrupt. 

Itiis, furthermore, a not unimportant phase of this case that the 
assignée, Poster, or his subtenants, occupied the premises until Au- 
gust 10, 1900, and paid the- rent for that period, but the trustée in 
bankruptçy peyçr used or occupied them at ail, nor was possession 
of them eveiî i4f livered to him by the assignée. Thèse facts may hâve 
a most important hearing on the case, in view of the opinions of the 
circuit court of appeals and of the suprême court in the cases of Ex 
parte Comingor, 47 C. C. A. 51, 107 Fed. 898, and Trust Co. v. Co- 
mingor, 184 U. S. 18, 22 Sup. Ct,. 293, 46 L. Ed. 413, wherein it 
seems to be considered that the assignée under a gênerai assign- 
ment holds the estate in his hands adversely to the trustée in bank- 
ruptcy. If so, the leasehold of Nahm's premises was held adversely 
by the assignée along with the other property. He in fact paid the 
rent while so holding it up to August loth, and it never was used, 
nor were the premises ever occupied or possessed, by the trustée. 
Thèse considérations afiford additional, and possibly of themselves 
sufïicient, grounds for the disallowance of the landlord's claim for rent 
alleged to hâve accrued after the adjudication. 

The arrangement by which the sum of $3,000 was deposited in bank 
by the assignée as security for the rent, if carefully looked into, might 
assume an appearance of collusion, but it is not necessary to décide 
the point. 

To avoid any misconception, it may be advisable to add that it is 
entirely possible that différent reasons would require a différent re- 
suit in case a landlord should become bankrupt. In that case, where 
the légal title to the real estate would devolve upon the trustée in 
bankruptcy, and who would then be the substituted but temporary 
landlord by opération of law;, the land itself might be regarded as 
performing such duties to the tenant as his needs required. He would 
doubtless hâve rights to the use of the land, which could not and 
need not be taken ifrom him because of a mère change of ownership 
of the naked légal title to iihe preniises. Change of OAjvnership of real 
estate never afïects the rights of the tenant. It is a matter with 
which, in normal cases, he has no concern. The act clearly authorizes 
the trustée to sell the remainder interest of the bankrupt in the land. 
But this does not require the destruction of the tenant's rights therein. 
His interest in the premises dépends upon his obligation and ability 
to pay rent for the use. So long as this obligation and ability con- 
tinue, his rights, continue. When they cease, his rights end. With 
his bankruptcy both obligation and ability to pay rent terminate. But 
when the landlord becomes bankrupt the land still remains to serve 
ail the purposes,pf the tenant. It may be sold quite as well with as 
without a paying tenant, though, if there be a tenant in possession, he 
thereafter becomes the tenant of the purchaser. In short, when the 
tenant is adjudged bankrupt the landlord no longer has one, inasmuch 
as section 47 does not authorize the trustée to become such, and the 
relations of the landlord with the tenant cease by virtue of the adjudi- 
cation ; but when a landlord is adjudged bankrupt the tenant by opéra- 
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tion of law still has a landlord in the trustée, who, under section 70, 
holds the légal title to the premises, and in such case the relation of 
landlord and tenant may continue. This may clearly mark the dis- 
tinction between the two cases. In one there is both a landlord and 
a tenant, each capable of performing his respective duties, while in the 
other there is not. Upon thèse considérations it may be that, the rea- 
son for the rule stated in the Jefïerson Case ceasing, the rule would 
not apply to the case of a bankrupt landlord. The question does not, 
of course, arise in this case, but I am glad of the opportunity of point- 
ing out what may be a marked différence. 

The Jefïerson Case was one of a claim against a bankrupt tenant 
for rent accrued after the adjudication, and being entirely satisfied 
with the ruling then made, after a studious re-examination of the ques- 
tion on this hearing, the court must regard the action of the référée 
upon the claim of Max B. Nahm as altogether proper. It is accord- 
ingly approved and confirmed, and the pétition for a review will be 
dismissed. 



THE ITASCA. 
(District Court, S. D. Georgla, E. D. July 31, 1901.) 

1. Collision— AscHORED Drbdge and Passing Steambb— Impropbr Anchor 

AGE. 

A dredge anchored at night in a navigable channel of a river was 
sunk in collision with a passing steamer. Owing to her light drauglit, 
the dredge might readlly and witli little inconvenlence hâve anchored 
further inshore in a place of safety, and she therefore violated the stat- 
ute (30 Stat. c. 425) in taklng the more exposed position. On the other 
hand, her lights were burning, and were seen by the steamer, the night 
was calm and briglit, and there was ample room for the steamer to hâve 
passed at a safe distance. Held, that both vessels were in fault, and the 
damages should be divided. 

2. Samb — Damages Recovbrable. 

The llbelant in a suit for collision is not entltled to the allowance of 
an item of damages which was not claimed in the pleadings, nor while 
the testimony was being taken. 

8, Bamb. 

The owner of a dredge injured in a collision is not entitled to recover 
as damages the salary paid his gênerai superintendent in charge of his 
dredging work during the time the dredge was being repaired, where it 
appears that he attended to his regular duties in addition to overseelng 
the repalrs. 

4. Same. 

Evidence considered relating to the damages recoverable for injury to 
a dredge in collision, ineluding cost of repairs, loss of time, etc. 

5. Samb — Interbst. 

In a suit for collision, where both vessels are found in fault, and the 
damages divided, interest is not recoverable except from the date of 
ilnal decree. 

6. COMMISSIONERS IN ADMIRALTY — FiNDINOS DP FaCT. 

Findings of fact by a commissioner in admiralty should be made, if 
practicable, in distinct paragraphs, numbered suecessively. Exceptions 

If 1. See Collision, vol. 10, Cent. Dig. § 296. 
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of thç pijiïtles and briefs of proctwas Bhonld refer by nuinber to such 
paragraphs.. Précédents: Form 195, p. 331, 4 De^ty, Fed. Proc; fonn 

In Aditiiraltyr Sbit for collision. 

Robert M.: HitCh, for libelant. 

Daniel M. Hayne aiid William Garrard, for claimant. 

SPEER, District Judge. The libel in this cause was brought to 
recover da;iîiages resulting from the sinking of the steam dredge Ala- 
bama by the steamship Itasca. The Collision occurred in the Savannah 
river August 1 6, 1899. The questions involving the liability of the 
Itasca were submitted to the court, and were determined on the 
8th of Febraary of this year, when, on the conclusion of the argu- 
ment, thé; following oral opinion was rendered : 

"This CanSe bas been argued very exhaustively, and for almost ail of 
two entire daily sessions of the court. I stated in tbe outset to counsel 
tïïat I would take the papers and examine the authorities, but the very ex- 
haustive character of the arguments bas rendered this unnecessary. There 
is no difflculty as to the law, and the évidence bas produced in my own mind 
a conviction which is clear and satisfactory to myself, and therefore I thinli 
it proper that I sbould at once âhUounce it. ïhe libelants violated the law. 
In that the dredge .anchored in 4 deep, navigable portion of tbe cbannel, in 
violation of tbe acf of congress, approved Marcb 3, 1899 (30 Stat. c. 425, 
§ 15), when sbe cpuld bave been readily bauled out into water virhere the 
Itasca could not possibly bave gobe. This provision of tbe aet of congress is 
very satisfactorily diseussed in Hughes, Adm. p. 264. Tbe Alabama might bave 
obeyed it vrlt^out inconvenlence, delày, or otber Interférence vrith her work 
at ail proportlonate to the sçcurlty to be attalned or the risk to be Incurred by 
the neglect of this pbvious duty; That the dredge remained in tbe aetual, if 
not the officiai, çhannel, Is plaln .eoougb, because, witb her considérable 
draught, tbe Itasca struck her thëre wltbout going aground, and the steam- 
sbip Augusta, 'wlth her greater draught, passed In eigbt feet of her, after 
backing, wltbout going aground, a ccmsiderable distance to tbe southward, 
—the direction In which tbe di'edge sbould bave been moored. That this 
négligence of the Alabama contributed to the injury is not fairly question- 
able. On tbe othei; hand, ail agrée that tbe dredge bad ont her lawful, cus- 
tomary, and suffldènt Ughts, Indlcatliig to the Itasca that sbe sbould pass 
to tbe nortbward, or port side. Tbéise ligbts were seen In good season on 
the Itasca, and were reported by the lookout The Itasca, therefore, eould 
readily bave passed a sufflclent distance to the nortbward to bave avolded 
aU possiblllty of collision; Tbére was 220 feet breadth of cbannel on that 
slde. In wblcb sbe could bave been safely navigated. There was no occa- 
sion, then, for the Itasca to go so near to the Alabama as to subject herself 
to the mysterlous Influàace of an "Inscrutable cause,' wbicb produced tbe 
'unavoidable accident,' to which the proctors for claimant so earnestly ascribe 
tbe collision. Nor may I accept the theory that the Itasca was moved to 
sheer in an uncontroUable manner by a deep eut which the dredge bad just 
made. Tbe évidence Is that the dredge was merely restpring a depth which 
bad previously exlsted, and tbe theory of the respondent's proctor that the 
excavation and the deep water It produced caused this sheer is scarcely 
maintalnable. There was but a trlfllng différence In tbe' depth of tbe water 
in wblcb the Itasca was pursuîn'g her proper course and that she is said to 
bave sought througb unexpected physical forces resulting In a sudden and 
impetuous rush toward the Alabama. It Is, on the Contrary, plaln that a 
proper exercise of caution by tbe i>eople of tbe Itasca would bave easily 
avolded tbe collision. The ofiScer In charge was perfectly famlliar wlth tbe 
river. The nlght was calm, clear, moonllt, and starlit. There was no wmd, 
no obstacle in her way. The fault Is that she failed to lay her course a 
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suffleient distance to the northward of the dredge, and therefore Incurred 
the danger 6t the collision -whlch actually followéd. I conclude that the 
fault was mutual, and about equally aggravated, and that the damages and 
costs should be apportloned between the respondent and libelant; in other 
words, that the libelant should recover half damages and half costs. The 
eTldence having been taken, a further référence will be directed to ascertain 
the correct amounts." 

A decree was taken in accordance with the views thus expressed by 
the court, in which it was also provided that a further référence be 
had to T. P. Ravenel, Esq., commissioner, "to ascertain and com- 
pute the amount of the total damages, and report the same to the 
court with ail convenient speed." This référence having been made 
by the court of its own motion, the findings of the commissioner, 
while advisory and serviceable, hâve not precluded the necessity of an 
indépendant investigation by the court of ail the facts essential to 
the proper coraputation of damages. The libelant has claimed the 
damages following: For raising the dredgeboat Alabama, for ex- 
penses incident to her repairs, and to damages for loss of time, aggre- 
gating 90 working days, $34,838.42. The total damages computed by 
the commissioner and reported to the court are $20,198.32. Both 
the libelant and claimant filed numerous exceptions, which they hâve, 
attempted to support not only by comprehensive oral arguments, but 
written briefs. Unhappily, also, the commissioner and the learned 
proctors for the hbelant and for the claimant hâve discussed the vari- 
ous topics in a différent ordeT,-^a fact which has not contributed ap- 
preciably to their easy ascertainment. 

Adopting, however, for the time, the order of the libelant's proctor, 
the fîrst exception of the libelant is to the refusai of the commis- 
sioner to allow a claim of $150 for the use of the tug Turner for 
15 days while she was assisting in raising the dredge. This fînding 
is based upon the fact that the Turner was loaned or given to libelant 
by his father, and upon the further ground that no claim was made 
on this account in the pleadings, or while the testimony was being 
introduced. Had this item been brought to the attention of the claim- 
ant either by the pleading or in the introduction of testimony, it 
miglit well hâve been allowed. It does not matter to the claimant, 
to whom may belong the tugboat used to restore the values lost by his 
marine tort. He is none the less properly chargeable with the fair 
value of her services. The trouble as to this item, whiçh the -rlibelant 
cannot overcome, is that the claimant had no adéquate notice of the 
demand, either in pleadings or proof, and it must therefore be denied. 

Libelant's exception No. 2, which also involves claimant's excep- 
tion Noi I, relates to the finding of the commissioner which charges 
the libelant with $200, or one-fourth of the total expansé for dock- 
age and "lay days" while the dredge Alabama was on a marine rail- 
way undergoing repairs. The libelant insists that this entire expense 
should hâve been borne by the cla,imant, and the claimant contends 
that one-half of $400 should hâve lieen charged against the libelant. 
The fînding of the commissioner is based upon the fact that while 
the dredge was on the dry dock the libelant seized the opportunity 
to put a new bottom in, her, which was not made necessary by 
the collision. This work had been contemplated by the libelant 
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long before thç collision, and thc .fiè'çessary îumber purcbased and 
stored for the pujrpose. Williak, ïhei shipt carpenter, testified that 
the bottom was worm-eaten, and that the sheathing had been entirely 
worn away. The libelant concèdes that â new bottom was put in by 
himself, and that he had contemplated doing this worfc for some time, 
and had provided the Iumber. When the work for the collision re- 
pairs comrïienéèd^ thé libelant states that' neither he nor his super- 
intenderif ' kiiëW- that the bottom woùld bave to come out on ac- 
count of the'dàihagé donJè by the colîision. They soon reached the 
conclusion, hôwevër, i that the collision had occasioned the defective 
characterôff thé bottom, and sô the libelant filed an amendment de- 
manding $ïi42ï.SO for the cost of ptitting in the bottonl. This was 
qùite properly déhied by the commisfeioner. The finding of the com- 
missioner on this item is at leàst approxiriiately correct, and, in view 
of the amendment ôf libelant on this point, and the évidence showing 
the ëxpehditures chargeablé tp the collision and chargeable to the 
libëlànt's personai account, is regarded satisfactory. For the same 
rëasons the exceptions of libelant and of the claimant to the finding 
of the cbmmissîiàner which charged the libelant with $133.87, the 
sàhie being ori'e-fourth of the cost of the tug Turner and her coal 
duiring 17 dàys' service to the dredge while on the marine railway 
undergoing repaire, must also be overruled. 

The commissioiier finds that during the time the repairs were being 
Iliade, E. W. Rdbînson, employed by the libelant, was superintend- 
ing generally the repairs, and also putting in the new bdttom, and 
also giving a gênerai supervision to the entire dredging business of 
the libelant. 'Tlié libelant, in view of thèse facts, insists that he 
shpuMbe p^d'by the claimant $375 for the entire salary of his super- 
iritendent for thîk period covering the repairs. The commissioner 
diéallows this ëemand, and charges the claimant with one-fourth of 
Rpbinson's salary, amountipglb $93.75. Both the libelant and the 
claimant excëpt to this fîtldingit^te former urging his demand as 
above stâtëd, ahd tbë lâttér ihsî^tirig that the libelant is not entitled 
to claîm an^thing bh this accolïîit., ' On this ëlcceptidn we think the 
cl^îfriâiit is right. The superinteiïdent was in the employment of 
the libelant befpte the collisibh. - His salâry was not încteased. No 
oflier; superintendent was 'émplôyéd: while hê was giving a gênerai 
Supervision tè the fçpairs. It dbe#*iiot àffirmatively âppear that any 
loiss 'i(3 the dredging business of libelant resulted, bëcatise the super- 
irtîëÉîdènt'wâsdëtoting the largëJ* portion of his time to inspecting 
or' directing the Tépaîrs bf thé Alabamà. On this point we are un- 
àtâé'to agrée WitTi' the conclusions bf the commissioner, and sustain 
trié exception bf the claimant. 

DepiaTting frbtp the brder . of trëàting the exceptions heretofore 
pufsiièd, it wilUbe cbnvenîéflt tb cbrisidëf the next succeeding topics 
undef 'ithe sixth exéeptibh, filed by' thé çlairiiant. Thîsis that the 
cbîTiniissiorier erred in finding and alloyving to the libelant damages 
foi* i'e^ik's in the sirni bf $ri,368.70, the said allowance being ex- 
cessive, and unsupported'by the évidence. Undèr thig général excep- 
tibn ^e may consjder the îoHowing exceptions of libelant : That the 
cojfïimissîoner deducted $102.65 from the bill of N. Paulsen, and 
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again $70.05 from the bill of Paulsen, $484.53 from Kehoe's bill, and 
$138.38 from Palmer's bill. Under the same gênerai exception we 
consider the exceptions of claimant, as foUows : Because the com- 
missioner should hâve rejected the bills of Kehoe, and allowed rea- 
sonable priées, shown by the évidence to be sufficient, and because 
the commissioner should hâve rejected the bill of Paulsen for the 
same reason, and for the same reason should hâve rejected the bill 
of Palmer. This method brings under considération the whole ques- 
tion of repairs to the machinery which were made necessary by the 
collision. It will be understood that this does not include $1,336.89, 
allowed by the commissioner for raising the dredge, or the bill of 
WiUink, the ship carpenter, for $5,268.55, for woodwork rendered 
necessary by the collision. To thèse items the claimant has made no 
exception save as to dockage and lay days, which hâve already been 
disposed of. Subtracting from his figures this and other items, such 
as the hire of the Turner in September, $133.37, which has been 
already allowed, and Robinson's salary of $375, which has been dis- 
allowed, it is insisted by the claimant that the following bills for ma- 
terials and supplies, to wit, those of Wm. Kehoe & Co., Estate of 
Paulsen, Palmer Hardware Company, J- D. Weed & Co., Vulcanized 
Fiber Company, John Rourke & Son, Savannah Foundry & Machine 
Company, L. Adler, Léo Frank, Standard Oil Company, Savannah 
Building & Supply Company, and Neal-Millard Company, aggregat- 
ing the sum of $4,438.98, and also the pay rolls, time checks, and bill 
for labor, amounting to $1,629.27, making a total of $6,068.25, should 
be eliminated from the amount allowed by the commissioner, and 
the sum of $3,010.33 substituted therefor, as representing what would 
hâve been a proper finding in view of the évidence. With regard 
to the bill rendered by the estate of Paulsen for spikes, nails, far 
paper, tar brushes, galvanized tacks, coal tar, etc., amounting in the 
aggregate to $1,386.62, from which the master deducts $172.70, there 
is much conflict in the testimony. The claimant, as before stated. 
contends that the entire bill should hâve been disallowed. The libel- 
ant, as stated, excepts to the dîsallowance made by the commissioner. 
This bill was paid in full by the libelant for a variety of articles used 
in the repair or reconstruction of the dredge. With regard to the 
bills of Kehoe & Co. and Palmer Hardware Company, which relate 
to machinery, it seems that the disallowance of one-fourth made by 
the commissioner is altogether arbitrary. Indeed, the commissioner 
States that thèse bills for repairs are of such a character it is difiScult 
for him, from his want of knowledge of machinery, to arrive at a 
proper conclusion between the parties in this cause. An illustra- 
tion of the difhculties which the commissioner encountered, and which 
also présent themselves to the court, may be gathered from the fol- 
lowing passage of the report : 

"Kehoe, one of the wltnesses for the libelant, states that a portion of tho 
work done by Kehoe & Company and chargea for in their bills was for work 
that belonged to repairs to hull. However, he does not state how much, 
and therefore the commissioner cannot sélect spécifie items from this bill to 
disallow and othei's to allow; but, from the iiecessities of the case, beiiiR 
satisfled that the bill is too large, the commissioner reduces it by talsing off 
'f the whole bill one-fourth, namely, $484.53." 
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For file satnè reasoti the' cbïhtlïîbsîoiier àll^ reduCés by one-fourth 
the bill of the Palmer Hardware Company, to wit, in the amount of 
$138.38. 

A familiar rule for the âscertainment of truth in the présence of 
irrecolicilable cpnfîict' betweeh witnesses for the contending parties 
is tô âtcept the testimony of those witnesses whô hâve the best oppor- 
tunity of kriowing the îaçts to whicli they têstify, and the least in- 
ducement, from iriterest ôr' other cause, to testify falsely. We hâve 
the testimony of sevèralwitiièsses of this character. They are 
Rourke, A;véry, Freiberg, and Fonder. The 'witness Rourke is a mem- 
ber of the fitm of John Rourke & Son, of Savannah, which owns 
arid opérâtes a large establishment for the fepair of steam vessels, 
and particularly marine enginesJ ■ The witness Rourke is gênerai man- 
ager of thtSi firm, and has been engaged in repairing dredge and 
other vessds for rnany yéàrs; If he has an interest in the outcome 
of this case, it does not âppeâr; Avery is a practical engineer, ma- 
chinist, dredgeboat capta,in, and builder of dredgebôats and tugs, 
has been mastçr and engineer of a dredge, has had large expérience, 
which is set oùt in the évidence, and is also disinterestéd. Freiberg 
was a witness for libelant, and, with Louis Wiggins, port warden, 
made à survéy and examination of the dredge, lasting from Septem- 
ber igth to 28th, while it was on the marine tailway. Fonder is a 
practical machinist. ïlé wâs employed by Kèhoe & Co. to do this 
Work. Avery and Roui'kë read Over the testimony of the witnesses 
for the libelant, examined the bills of Kehoe, and other bills relating 
to the rtiaChinery work, with great care, -Went to Charleston and in- 
spected the dredge itself, made up an estimate of the cost of taking 
out the machinefy after it ivas submerged, cleaning it, and putting 
it backi and ali liecessary tepairs. AU of thèse witnesses agrée that 
it rhight hâve been donè for the sum of $1,650. This Rourke re- 
gards as a very libéral estimate, and Avery states that this amount 
covefed everything, including breakagesj and taking apart and put- 
ting together machinery, etc. This testimony is supported by the 
surirêy made by Wiggins and Freiberg. The commissioner states 
in hîs finding that Pondei* testified positively that the sum of $900 
of th'ë^Kéhoe bills was not hecessarilyexpended on account of the 
collision, but was causedby gênerai improvement of the machinery 
of 'the dredge. This proctor for claimaht insists is an underestimate 
of the amount which Fonder testified was expended for gênerai im- 
provéinent; that il was $1,005.11. The testimony of Fonder is given 
fuU credeilce by the commissioner, and, as he was the machinist who 
did the work, it seems to possess much importance, and by com- 
paring his testimony with the testimony of Avery and Rourke it is 
found that the items he rejects as not attributable to the collision 
were those which Rourke and Avery had marked doubtful. Kehoe 
himself testifîes that he furnished material and did a lot of work 
for the libelant on the huU and woodwOrk. This was in his account, 
but could not be properly chargeable to the collision, because the 
contract for repairs to the bull and woodwork was in Willink's hands, 
and, as we hâve seen, no contest was made about it. In view of 
the very unsatisfactory and indefînite character of the proof which 
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the testimony of the libelant's witnesses affords upon the items in- 
volving the repairs to the machinery and involved in the bills of 
Kehoe, the Pahner Hardware Company, and similar bills, it is deemed 
safer to be guided by the testimony of Avery and Rourke, of Wig- 
gins and Freiberg, and of Fonder and Kehoe, as above quoted. 
This will resuit in the rejection of the claim made for the bills paid 
to the Paulsen Estate, Kehoe, and the Palmer Hardware Company, 
and others similarly situated, and the substitution of the estimate 
made by Rourke, Avery, and the other witnesses. This conclusion 
may not be precisely accurate, but it is the best the court can do in 
view of the uncertainty of the évidence, and is préférable to the fixa- 
tion of an arbitrary proportion, to be subtracted. In other words, 
in view of ail the évidence, we prefer to accept the testimony of the 
expert and disinterested machinists and survéyors, who went over 
ail the items, and furnished estimâtes, rather than hazard a gtiess 
as to how much work was donc on the machinery, and how much ma- 
terial was furnished for the repairs, and how much for the large 
amount of improvement properly chargeable to libelant. 

The ninth exception of libelant is based upon the fact that the 
commissioner refused to allow libelant's claim of $1,421.50 as cost 
of the new bottom to the Alabama. This fînding was manifestly prop- 
er, as appears from the facts hereinbefore stated. 

The tenth exception is because the commissioner refused to allow 
any compensation for demurrage on account of the lost time of the 
dredge Alabama during the month of December, 1899. This excep- 
tion is based upon the fact that the new machinery put in by the 
libelant did not, at first, work well. It will sufïice to say that thèse 
facts are toc uncertain and indefinite to aflford any basis for the just 
estimation of damages, if any were thereby sustained. Besides, the 
entire value of this dredge was only $20,000. She was submerged 
in shallow water. She was raised within a short time, and repaired. 
Libelant is entitled to restitutio in integrum, and nothing more, and 
it seems unreasonable to conclude that the repairs to the coarse and 
simple machinery of the dredge under the circumstances amounted 
to $11,368.76. There are several items which create mistrust as to 
the exactitude of the figures afïorded by libelant's witnesses. For in- 
stance, the charge of $1,629.27 for the pay roU of the crew and labor. 
It is true that the libelant was probably obliged to continue the wages 
of his crew during the period in which the repairs were being made. 
It is doubtless true that he employed additional labor. It is, however, 
unreasonable to conclude that doing work on his own account, and 
having other dredgeboats; that he permitted his crew to remain in 
idleness, or that he expended without any return whatever anything 
hke the sum stated for their wages and for labor. Certainly, if we 
may accept the testimony of libelant's witnesses, a most unwarrant- 
able time was consumed in taking mud from the dredge, especially 
when it is understood that her bottom, bow, and stern were taken 
out altogether. Applying to the considération of this charge the 
teachings of ordinary expérience, and ascribing to the libelant the 
usual regard to his interest which men having laborers employed 
would exert, it is clear that he must hâve received such valuable 
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services on his own account frotn the work of the crew and the 
other laborers employed duringth* period of the repairs as will jus- 
tify the court in reducing the allowahce on this item by one-half. 
If he did not in fact utilize the services of the crew, it was his own 
fault. We are strengthened in this conclusion when we reflect that 
experts testified that the mud could hâve been removed from the 
dredge for the sum of $128. It seems impossible to arrive at any 
other satisfactory basis of estimating the cost of the repairs than 
that we hâve adopted, and largely for the reason that the libelant, 
for the gênerai purposes of improving his dredge, has so complicated 
the calculation by the intermixture of innumerable items which ap- 
pear from the 1,500 pages of testimony in such manner that it is 
impossible to say whether or not they were necessary for the repairs. 
This will reduce the finding of the commissioner on thèse items from 
$11,368.76 to $9,511.47. 

To the finding of the commissioner with relation to the demurrage 
both sides except ; the libelant because the commissioner did not base 
his finding upon the market value of the daily hire of the dredge, and 
the claimant upon the ground that he made an error in the number 
of worldng days. It, however, appears that no market value for 
the dredge was ascértained. On the other hand, there seems to be 
no good reason to discrédit the finding of the commissioner as to 
the number of working days. He has laboriously and carefully esti-r 
mated the sum which should be allowed on this account, and it ap- 
pears to be, under ail the circumstances, reasonable and just. The 
dredge, at the time she was sunk, was actively engagéd on a contract 
with the govemment in the improvement of the channel of the Sa- 
vannah river, which would hâve lasted for a much longer period than 
that covered by the stoppage resulting from the collision. The com- 
missioner estimâtes the amount of her eamings by taking the aver- 
agè months of July, 1899, and February and March and April, 1900, 
and, dividing the amount of profits for those four months by the 
number of working days, he finds the average net profits to be 
$82.37 per day, and, multiplying this amount by the number of days 
dtetention, to wit, 91 days, he ascertains $7,495.67, which he allows as 
compensation for the time lost to libelant while he was deprived of 
the tise of his dredge by reason of the collision. 

An additionalTexception is filed by the libelant because the com- 
missioner did nef allow; interest. This question he left for détermina- 
tion by the court» Upon this subject it will suffice to say that in the 
décision on liability the court held the parties jointly at fault, and 
therefore jointly liable for the damage. "In cases of mutual fault, 
the amount, proportion, and extent of which must necessarily be de- 
termined by judicial proceedings, interest cannot be charged for the 
period covered by such proceedings. It foUows that in this case in- 
terest cannot be allowed except from thë date of the final decree which 
will be filed in accordancè -'with this opinion. 

In view of the great complexity of this record, the innumerable 
disallovtances and exceptions, for a clearer understanding of the con- 
clusions reached the following summary is made: 



THE ITASOA. 893 

Summary. 

(1) For ralslng the dredge, and expenses Incident thereto Çl,336 89 

(2) For eleaning and repairing dredge, etc. 

Allowed Allowed 
Items. Olaimed. by Commr. by Court. 

Port Wardens $ 30 00 $ 30 00 $ 30 00 

Est. of Paulsen $1,386 62 

Wm. Kehoe & Co... 1,938 25 
P a 1 m e r Hardware 

Co 553 52 

Weed & Co 59 02 

Vul. Fiber Company 10 00 

Rourke & Son 29 70 

Sav. Foundry & M. 

Co 273 41 

Adler 55 14 

Frank 42 90 

Standard OU Co 32 93 

Neal-Millard Co. ... 54 85 
Sav. Bld. & Sup. Co. 3 00 

$ 4,439 34 $ 3,643 73 $2,882 33 

Pay roUs and labor 1,629 27 1,629 27 814 63 

E. W. Robinson 375 00 281 25 000 00 

"W. J. Moore 20 00 20 00 20 00 

Seaboard Contra cting Co 28 00 28 00 28 00 

Freiberg 35 00 35 00 35 00 

Kelly & Sons 18 75 18 75 18 75 

Silva 78 78 78 

WlUink 5,268 55 5,068 55 5,068 55 

Tug Turner 500 00 366 13 360 13 

Goal for Turner 130 00 130 00 130 00 

Ooal lost on Alabama 8125 8125 8125 

Eefrigerator 38 00 38 00 38 00 

$12,593 94 $11,370 71 $9,513 42 
Error reported by Commr... 1 95 1 95 1 95 

$12,591 99 $11,368 76 $9,511 47 $ 9,511 47 

(3) Demurrage as reported by commissioner and allowed by 

the court 7,495 67 

Total $18,344 03 

FroiB thèse figures it will appear that the total amount of dam- 
ages resulting to the Hbelant from the collision of the Itasca with 
the dredgeboat Alabama and the sinking of the latter is found to be 
the sum of $18,344.03. The libelant being equally at fault, and there- 
fore only entitled to recover one-half of this sum, will be allowed to 
enter a decree for the' sum of $9,172.015^. 

The court will add that the perplexing and extended labor which 
has been encountered in the détermination of the innumerable issues 
of this cause would hâve been greatly diminished, and its duty not 
only simpliiîed, but the conclusion made more satisfactory, had the 
findings of the commissioner been made in a sufHcient number of dis- 
tinct paragraphs successively numbered, and had the exceptions of 
the respective parties and the briefs of their proctors likewise related 
to such paragraphs, and in the order presented by the commissioner's 
•eport. A précèdent for a commissioner's report may be found in 
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form 195, p. 331, 4 Desty, 'F^d^ Proc. This requires the commis- 
sioner to state a résumé of facts, which was not done in this case. 
But this method would be additiorially very much improved if the 
findings of the facts should be reported in numbered paragraphs, as 
required with relation to a report df a niaster in chancery. See form 
490, p. 627, Id. 



THE YUMA. 

(District Court, W. D. New York. September 4, 1902.) 

1. Collision— Vbssels Meeting— Stbamkr and Schooneb in ToW. 

Evidence consldered, and held to show that a steamer passlng up tlie 
St. Clair river and a schooner coming down in tow were both in f ault 
for a collision in which the schooner was sunk,— the steamer for sheering 
to starboard, toward the course of the schooner, after passlng the shlp 
having the latter In tow, and in f ailing to take timely action to keep at 
a greater distance after the exchange of passing signais, which she mlght 
safely have done; and the schooner for the same reason, it appearing 
that she did not promptly change her course, as did the steamer having 
her in tow, w;hlch was exoneratéd from f ault. 

In Admiralty. Suit and cross-libel for collision. 

Goulder, Holding & Masten, for libelants. 

Shaw, Wâite, Cady & Oakes, for claimant and respondent. 

HAZEL, District Judge. The original libel in this cause was fîled 
against the steamship Yuma to récover damages arising out of a col- 
lision in St. Clair river on September 21, 1900, at about 7:30 o'clock 
p. m. The navigable chafinel is 700 feet wide at this point in question. 
The Yuma collided with the two-masted schooner John Martin, which 
was in tow of the steamship Morris G. Grover. A cross-libel bas 
been fîled on the part of the Yuma against the Grover. The impact 
ajmost instàritl^^^within 20 seconds— sunk the Martin about 40 feet 
from the range Une, in about 50 feet of water, resulting in loss of ship, 
cargo, and four of the crew, including her captain and mate. The lives 
of pthers of the crew were saved by aid rendered from the shore and 
by the Yuma. The chiëf injury sustained by the Yuma was to her 
starboard bow. After rendering assistance to the Martîn's crew, her 
bow was swung over to the port or west bank, which is the American 
side of thé river, near the place of collision. The Grover and Martin 
in tow were bound down from Two Harbors to Lake Erie. The 
Grover, 287 feet long, carried aboi;t 2,500 tons of iron ore, her draft 
being 17 feet iq inches. The Martin was 220 feet long, with i,6do 
to:ns of iron, ore. The towline was 900 feet long, and, although it is 
alleged by the answer to the libel apd by, the cross-libel that both the 
Grover and Martin were in fault for not shortening it before entering 
thé channël, th'eall^ged fault is not pressed, and no prôof was given to 
establish it, The tiiree vessels were stanch, strong, and were well 
mahned and equipped. The night was clear and stariight, with a 
light southwést breeze. The electric lights at Ft, Gratiot partly illumi- 
ined the locality where the collision occurred. The signal lights of the 
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approaching vessels were in their proper places, and fully visible. The 
Grover, in addition to her regular lights, carried a light indicating that 
she had a tow, and a steering light for her tow abaft her funnel. Five- 
mile currents in St. Clair river flow parallel to the Ft. Gratiot light, 
and also turn to the westward thereof. This current and strong eddies 
running upstream from below the point of collision require the exer- 
cise of skillful and prudent navigation by vessels passing each other 
in opposite directions on the American side, or between the range line 
and west channel bank. The course of the river is nearly north and 
south. Where the Grover and Yuma encountered each other the 
range line is 350 feet from the visible, and about 300 feet from the 
channel bank. It is entirely safe for vessels properly and carefully 
navigated to pass each other at this point. No difficulty to safely 
pass in opposite directions was apprehended by either vessel. The 
Yuma, 322 feet long, laden with coal, was ascending the channel on 
the west, or American, side, guided by the Ft. Gratiot light, about two 
points on her port bow. She had easy and perfect control of her 
movements. The Grover and Martin were descending. The Grover 
was admittedly to the eastward of the course of the Yuma, while that 
of the Martin i.s in dispute. The distance between the Grover and 
Martin and the shore is in conflict. As to the former, the master of 
the Ytma says, "The Grover came on down past us at a reasonable dis- 
tance away, so much so as to give me no anxiety in regard to her 
movements^" He also testifies that the collision with the Martin oc- 
curred probably 175 or 200 feet from the shore. The Yuma, not 
wishing to overtake an up-going tow,^ — the Hurlbut and Clint, — had 
reduced her speed to 2 miles per hour over the land and 7 miles 
through the water. On the whole évidence I hâve become well satis- 
fied that the distance between the Grover and the Yuma when abreast 
was in the neighborhood of 150 feet. The Grover passing a little to 
the eastward of the range line, and about 350 feet from the shore, 
there was ample room for the Yuma to safely pass the Grover, and 
she was, therefore, not hampered in her movements, nor crowded to 
the shore. Her master regarded it as a safe and perfectly proper 
place to pass. The Grover and Martin were descending southward 
with the current at the rate of 7 miles per hour through the water and 
12 miles over the land, and therefore they had the right of way 
against the Yuma. The Galatea, 92 U. S. 439, 23 L. Ed. 727; The 
Dasori (D. C.) 47 Fed. 330; The Anne E. Valentine (D. G.) 22 Fed. 
620. 

The facts of the collision are thèse: As the Grover and Martm 
came down and approached the Ft. Gratiot light, the entrance to St. 
Clair river, reaching a point 500 feet northerly of the Fontana wreck, 
which lies in mid-channel about 1,000 feet above the point of colli- 
sion, the master of the Grover sounded two blasts of the whistle 
to the up-bound Yuma, then below, indicating that she desired to 
direct her course to port, and to pass the ascending steamer at a 
safe distance to starboard, and on her east, or Canadian, side. The 
Yuma, having heard the signal, replied with two blasts of her whistle, 
indicative of her assent, and that she likewise would direct her course 
to port, taking the west, or American, side of the channel. A spe- 
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cial rule in navigati9,n, promulgj^ted by the department of war, dated 
Aùgust 6, 1900, réquîfing dowri-toijnd vessels to pass to the west- 
\yard and up-bound, to.the eastMfard of the Fontana wreck, was not 
fôUowed. This point is not urged. The Grover disregarded this 
tégutatipn by her signal, and the respondent assented. The signais 
of thè Grover and \uma to pass at this point, with regard to each 
othèf's Safety, were perfectly understood. The Yuma maintained her 
redaéed rate of speed until a few seconds before the actual collision, 
when shé'starboardèd and increased the révolutions of her propeller 
wheel tp âvoid the impending disaster. The impact of the two mov- 
ing bodies with terrifie force on an angle of about two points was then 
inévitable. , The Grover, prior to signaling the Yuma, and when about 
one-half ,mîlé abôve the Ft. Gratiot light, passed an up-bound tug 
with tow. She then sot>rided two blasts of her whistle to another up- 
bound tpw, vyhich proved to be the steamer Hurlbut and schooner 
Chnt. Xbi? tow was on the west side of the channel. The Grover 
pâssed thë Hurlbut 50 feet àbove the Ft. Gratiot light, and, proceeding 
down, camé âbreast of the Clint on her starboard with the Fontana 
wreck on her port side. She was then 100 feet west of the wreck, 
and about 75 feet to the eastward of the Clint. When abreast of 
the Fontana i wreck, thè Grover starboarded one-half or three-quarters 
of à point, which brought her to the eastward of the Ft. Gratiot 
ranges, cpfning abreast of the Yuma in about one minute after passing 
the Çhnt, Capt. Mooney says they came abreast starboard to star- 
board 1^0 feet apart between 400 and 800 feet below the Ft. Gratiot 
light ; that he stood on top of the pilot hoùse, and when abreast 
of the Ytima's pilot house, which îs aft, he suddenly h^ard her mas- 
ter èxclaim "hard astarboard!" and also heard a signal given to the 
engineer tO inçrease her! speed, but, on looking aft, saw that she had 
crossed thè Grover's stern, The libel specifiçally allèges as fault 
on the part of the Yuma:, (i) That those in charge of her naviga- 
tion were incompétent and inattentive; (2) in swinging to starboard 
and towafd the schoonei" John Martin, after passing signais of two 
blasts had been exchanged; (3) in not keeping to starboard while 
approaching and passing the Martin; (4) departing from her course, 
and striking the Martin. Libèlant's téstimony is solely directed upon 
this issue to place the responsibility for the collision. It is not claim- 
ed that the Yuma should hâve remained below to allow the Grover's 
tow to pass down. There was ample space between the navigable 
channel bànk and the range line. The Yuma proceeded at as moder- 
ate speed as thç situation required. The strength of libèlant's con- 
tention rests oh the Yuma's failure to exercise such care as the 
surroundihg circumstances required. The Yuma, as contended by 
libelant, was permitted to swerve or sheer from her proper course. 
Instead of , displâying the attention required by the situation, un- 
mindful of concealed dangers and obstacles and a steady and even up- 
bound course, the Yuma lost controJ of her propeller wheel, and 
yielded to the r^pidity pf the current. A sheer to starboard resulted 
in carrying;her across the Grover's stern towards the towline of the 
Martin, then striking the Martin in the forward rigging. After ex- 
amining the, évidence, I hâve reached the conclusion that the Yuma 
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is in fault for sheering to starboard towards the Martin away fram 
her course, and thereby contributing to the collision. This was ow- 
ing to inattention by those in charge of her navigation. The conclu- 
sion I believe to be supported by the évidence and surrounding cir- 
cumstances, and therefore she must be held in fault. The Sagua v. 
The Grâce (D. C.) 42 Fed. 461. Weaver, watchman of the Grover 
at the time of the colHsion, was in a favorable position to observe 
the movements of the Yuma, as well as to form an estimate of the 
distance separating the two steamers. Witness Losie, who stood 
on the beach a short distance above the point of collision, about 
abreast of the Yuma's engine house and from 250 to 300 feet distant ; 
and Church, the witness for libelant, who stood on the beach a short 
distance below the point of collision, — were in a like situation. Weav- 
er testifies that he saw the Yuma when her bow was amidships of 
the Grover, and, as he turned to look aft, he saw the port and star- 
board .lights of the Martin. He says the Yuma began sheering when 
her bow was abreast of the Grover's stern, and that she was doser 
to the Grover than passing vessels usually are. He observed she 
was about 35 feet doser to the Grover's stern than her bow. In- 
stantly, he says, the green light of the Martin was shut out. Just 
before the impact he again saw her green light, and when within an 
instant it was again shut out. Losie testifies that he saw the Yuma 
sheer out and heard a crash. He explains that he was not in a 
position to see the Martin sheer because she was directly opposite 
to where he stood on the beach. Church also stood on the beach 
a short distance below the point of collision. He says the Yuma 
seemed to sheer, and seemed to be out in the river as far as the 
range line. Christner, a marine reporter, who, just prior to the col- 
lision, was engaged in delivering newspapers to the Grover from a 
boat as she passed down, testifies that he noticed the Yuma sheering 
to starboard towards the Martin, and he called to the master of the 
Grover. At this time he was on the port side of the towline, and in 
an excellent position to observe the Yuma's course. He says that 
to the best of his jiidgment her bow was sheering 60 or 70 feet, and 
she struck the Martin in the forward rigging on the starboard side, 
and at the instant of the impact the Yuma's engine bell rang. I am 
much persuaded by this testimony. No substantial reason is sug- 
gested why it should be disregarded. Testimony of other witnesses 
was to a similar efïect. I deem the proofs sufïicient to establish an 
unjustiliable sheering to starboard by the Yuma, notwithstanding the 
testimony of the respondent's witnesses that the Yuma did not sheer, 
and that the collision happened solely on account of the Martin's 
sheering or sagging and appropriating the course of the Yuma. 
Testimony for the respondent on this point further tends to establish 
that, when the Yuma unexpectedly ascertained danger to be immi- 
nent, she immediately swung to port in obédience to the commands 
of her master. As 1 am of opinion, for the reasons stated, that the 
Yuma sheered, it is an evidential inference sufBciently clear to out- 
weigh the testimony of the respondent that she did not promptly 
obey her starboard wheel. Her sheering and the rapidly flowing 
current were undoubtedly impediments sufïicient in theniselves to re- 
117 P.— 57 
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tard swinging quickly and accurately to port. Had she swung season- 
ably tô port (which she could hâve donc without danger to herself), 
or hèld her helitt with necessary directness to starboard, she could 
not be hèld in fault. Her unexpected sheering was, under the cir- 
curtjstances, an occurréncie not unlikely. The passing of the heavily 
ladëri steamer and tow^ the rapidity of the current, the existence of 
eddies, and the proximity of the passing ships are ail strong circum- 
stanéès Which should hâve admonished the Yuma that a firm star- 
board helm was required while passing the tow. 

Tlie mbvements of the Martin and the course which she assumed to 
take mUst now be considered. The answer and cross-libel of the re- 
spondeht charge neghgent navigation of the Grover and Martin as the 
sole cause for the collision, The alleged faults to which respondent's 
testimony is directed are: (i) That the Grover was in charge of in- 
attentive and incompétent ofïîcers and men; (2) navigating well to the 
American side of mid-channel; (3) in not allowing for the leeway or 
drift of the Grover's tow. The schooner John Martin is particularly 
claimed to hâve been at fault : (i) For not having her towline prop- 
erly shortened before entering the Narrows ; (2) in not allowing for 
the leeway or cùrrent at that place, and in not navigating accordingly ; 
(3) in not dirécting her course more to port as she was approaching 
and well up from the Yuma ; (4) in wrongf ully departing from her 
propef course, and in running ovér and into the Yuma, she having 
abundant room on her port hSind. There are many ways in which the 
collision may hâve happened. Sheering from their course by either or 
both vessëls, or the Martin swingitig across the channèl, in disregard 
of the Yumà's right as an asoending vessel, are cases toward which the 
testimony is chiefly dirècteid. It was dangerous, on account of dark- 
ness, for the Yuma at this point to proceed up the river nearer the 
dock or ëhore line than 150 feet. An examination of ail the testimony 
seems to establi^h that the Yuma was at least 200 feet from the dock 
or shore line when abreast of the Grover. It is not clear that she 
would hâve encountered any dangers had she acted upon the necessity, 
which beeame apparent before coming abreast of the Grover, of 
divergihg sufSciéntly from her straight course to safely pass the ap- 
proaching Martin. Her course, however, was not altered, because the 
master of thè Yuma believed that the Martin would turn out, and more 
closely foUoW înthe wake of the Grover. Ordinarily, he would be 
justified in'Sobelieving, but thé character of the channel at this point 
with its 'five-rïiile current was Well known. The Martin was deeply 
laden, and a straight course of a tow going with a strong current (for 
such it was) is oftén interfered with. He ascribes the collision to the 
sheering ôf the Martin to starboard and from his course. Counsel for 
the respondent earnestly contends that the Grover as well as the Martin 
was ofï the coursé which ea:ch had elected to take; that both vessels 
wére too far to the westward to secure safe passing to the Yuma. 
The soundness of this contention, as to the Grover at least, is not 
borne out by the proofs, for, as alteady stated, the passing distance 
between the Yuma and Grover Was not unusual, nor in any degree 
hazardous. It gave the Yuma no anxiety. In the judgment of Capt. 
Buie, assuming the Martin to hâve been properly navigated, the 
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Grover, jn coming so close to the Yuma, gave the tow no chance, due 
to the current, to keep sufficiently over toward the east and in the 
wake of the Grover. Capt. Buie says: 

"I saw Ùie tow heading for us, — the consort, — but at the time I was 
abreast of the Grover I realized the schooner ought to be straightened down 
the river, but she crossed the Une of my course. Then I saw something 
desperate was liable to happen, and I rung our englne up strong, flrst order- 
ing the wheelsman 'Hard astarboard,' with the hope of thrbwlng our bpat 
on the bank to avold the collision; but we came together on an angle of 
probably a point and a half." 

This 'testimony justifies the presumption that before coming abreast 
of the Grover he saw her heading for him. Both of her Ughts were 
open to his view. Why not starboard then? Why wait until the 
ship was abreast of the Grover in a parallel course? He believed it 
prudent to continue in an unhampered course, beUeving that the 
Martin would tum to starboard. The inquiry, therefore, seems to be 
relevant whether the Yuma, irrespective of her sheering, was not in 
fault for her failure to guard against an obvious danger. A judicious 
and timely movement on her part to port before coming abreast of 
the Grover would hâve avoided the colHsion. As she was 200 feet 
from the dock, this could hâve been done with safety. 

As to the fault of the Martin, it is quite true that the men at the 
helm (Kyle, and Peterson, who stood by) testify that the Martin fol- 
lowed the Grover under starboard helm, and was steering on her port 
quarter. Kyle says that the Martin, when passing the Hurlbut and 
Clint was 100 feet to starboard. This I believe to be error. The 
distance apart was perceivably less. Giving considération to the man- 
ner in which the coUiding vessels came together, the distance of the 
Martin from the range line, the manner in which she hes at the bottom 
of the river, the testimony of Peltier leaves little doubt of the fault oî 
the Martin. She was too far west of the Grover's course. For some 
unexplained cause she was not foUowing closely enough in her wake. 
Having heard the passing signais, she knew of the approach of the 
ascending steamer. Her master is presumed to hâve known of the 
tendency of passing vessels to sheer, and undoubtedly knew the cur- 
rent to be westward. Her duty, in the circumstances, was to steer 
further to the eastward. Failure so to do was a fault. Parsons, 
master of the steamer Hurlbut, witness for respondent, testified that 
both the Grover and Martin passed him from 50 to 75 feçt to star- 
board. Peltier, master of his tow, the Clint, testifies that the Grover 
passed him to starboard from 75 to 100 feet distant, the Martin about 
25 to 30 feet doser. He heard a "starboard" order given by the 
Martin after leaving his stern. It would seem, therefore, that. an at- 
tempt to follow the Grover was not seasonably made, for the collision 
was then inévitable, and occurred within one minute thereafter. I 
hâve given the testimony bearing upon the distance which the Martin 
was to the westward of the Grover careful considération. As a whole, 
I think it justifies the conclusion that the Martin passed down too far 
to the westward. The inference to be adduced from the testimony 
does not permit finding that she was actually in the course of the 
Yuma. Nevertheless, I think her steering made it impossible for ïh« 
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Yurriato' break 'ttef'/àheering in tiiïie' to avoid disaster. This view 
is ' strengthened By èlié îJOsition of thè Martin after she was sunk. 
Considering the character of hef cài'go, ând the depth' to which she 
was laden, as weU as; the force of the impact, I inclipe to the opinion 
that her bow went to:thè bottom without being carried'an appréciable 
distîtitce to the éâstward. Her'stern was carried to the westward. 
flÇad she ijï]in;}ed;ia'tëly îpllowed thé GrdVer's starboardïflg to eastward, 
she WQuïH: bave been in her courte, and undoubtedly the Yuma would 
bave recovered from her sheer, the Martin passing unharmed. As the 
colHsjon is, therefore,,owing to the concurrent négligence of the Yuma 
and''Mattin, both afë condertned! The prooft* dô' not justify liolding 
the GrcJver in fault. She seasonably stafboarded abreast the Fontana 
wredc^ànd went to thé eastwîdTd bf the rangé line. No fault is at- 
tribtita,blé to her for the failure of her tow tp follow in her course. 
The Mkrtîn could hâve avoided contributing to the collision inde- 
peildeiitly bf the Grover. '' 

It.ïdUows that a decreè must bè eiitered for à division of the dam- 
^IJes àii^ <iosts, and a référence to cbînpute the amount. 



LONDON & SAN FKANCISOO BANK, Limited, v. BLOCK, Tax Collector. 
(Circuit Court, N. D. Californla. August 13, 1902.) 

No, 12,300. - 

1. Taxation— Franchises. , . 

Const Cal. art. 13, f 1, déiclareB that ail property In the state nrt 

exempt under the laws of tbe United States «haiH: be taxed in proportion 

to Itg i(ra,Iue, and that the word "property," as there used, shall include, 

intér rallia, francblses. Pol. Code Oal. | 8617, déclarés that the term 

"property" shall Inclûde môneyS, crédits, bonds, stocks, franchises, and 

- ' alf ôtlïer niatters ftnd things capable of private ownership. Eel^, that 

■while the, franchise of, a îoreign banking corporation, engaged In businçsa 

,; , in ; Q^l|fprnla, "to be" q-jCorpOjçatlo?!, was not taxable as a franchise, 

'".' under, sijfiiista tûtes, thé'cofporëtlon's franchise "to do business" in such 

' : State "Was taxable. ' 

'%'%kk£'^' ' , ■' .';■■■' , •'■■■■■■-'; ■'■'■■■ 

A foreigH.banMag coîporatloti'sïrlght to do business In the state of 

Cajlfe^nJa J8- taxable, uhderConSt, art. 12, §t 15, declaring that no cor- 

poir^tlonioyfanlzed without the ilmits of the state shall be allowed to 

. ' , transR.ét business witliln thé state on more favorable conditions than are 

' ' ptescm.ed; by la'W to sîmllar corporations organlzed under the laws of 

■■''■j''tiré 9tiaté.'v; ; ■ .■"!;,'.:,;. 

8. SAme— feiiNès Bauks— CREDITS— Location. 

A crédit found on the booUs of a branch of a foreign banking company 
loca±ed lu gan. Francisco, which was created by drawing draf ts on tha 
bank's, Ulaih office, iii London, — the drawer residing in New York, — was 

'■ not a' crédit' originating in thé state of California, and was therefOre not 
ta:iable t(J'<iomplalnant In that state. 

Wl|çre;_<fçiï|aplalnant malntained branch banks In San Francisco, Port- 
, land,,pr.,apdTacoœa,W^sh., crédits on the boo^s of its San Francisco 
0'fipice,'congtstlng of sums debited'to Its branches in Portland and Ta- 
coma; répresentïng money dtaWn by sUch branch banks from the San 
Francisco ■ branch, were crédits àrlsing In the state of California, and 
taxable thereln. 

In Eqùity. 
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Charles P. Eells, for complainant. 

Franklin K. Lane, City Atty., andW. S. Brobeck, Asst. City Atty., 
for défendant. ' , 

MORROW, Circuit Judge. The London & San Francisco Bank, 
Limited, a corporation organized and existing under the laws of the 
United Kingdom of Great Britain and Ireland, brings this suit in 
equity against the tax collector of the city and county of San Fran- 
cisco for the purpose of securing an injunction restraining and en- 
joining the said tax collector from making a threatened sale of the 
real property of the complainant, and from institpting any suit or 
suits against the complainant for the collection of certain unpaid 
taxes, and tq obtain a decree compelling said tax; collector to ac- 
cept a certain designated sum in full payment of ail taxes due from 
the complainant for the fiscal yeai" ending June 30, 1897. The court 
is also asked to decree the cancellation of a certain tax and assess- 
ment for franchises, and that the tax and assessment of solvent créd- 
its in excess of a certain valuation be canceled. The complainant 
conducts a gênerai banking business in the city and county of San 
Francisco, receiving deposits of money, buying and selling exchange., 
and making loans and discounts, in accordance with the power and 
authority conferred upon it by its articles of incorporation. Its 
principal place of business and head office is in the city of London, 
in England, and it conducts and maintains agencies or branch offices 
for the convenient transaction of its said business ; one of said branch 
offices being in the city and county of San Francisco, another in the 
city of Portland, in the state of Oregon, and still another in the city 
of Tacoma, in the state of Washington. The head office and each 
of the branch offices is respectively designated and known as the 
London & San Francisco Bank, Limited, and the business trans- 
acted in each and ail of said offices is the banking business of the 
complainant. The office in San Francisco is under the management 
of a manager, assistant manager, and cashier, holding a joint and 
several pOwer of attorney from the directors of the corporation in 
England to do everything required in the carrying on of the bank- 
ing business. In the month of April, 1896, the assessor of the 
city and county of San Francisco demanded from the complainant, 
at its branch office in the city and county of San Francisco, a state- 
ment, under oath, setting forth specifically ail , the real and personal 
property in Càlifornia owned by the complainant, or in its possession 
or under its control, at 12 o'clock noon of the fîrgt Monday in March 
in the year 1896. In compliance with this demand, complainant 
made a, return, under oath, which showed, among other things, 
solvent crédits, unsecured by deed of trt;ist, mortgage, or other lien 
on real and personal property, amounting to $1,599,811. The com- 
plainant also set forth and declared that the aggregate amount of ail 
debts unsecur.ed by trust deed, mortga.ge, or other lien on real or 
Personal property owing by the complainant to bona fide résidents 
of the state. of Càlifornia, amounted to $1,511,046, and that the taxable 
différence or balance of solvent crédits due to complainant was the 
sum of $88,765. The complainant made no return or statement of 
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any franchise as the property of the complainant. THereafter the as- 
sessor estimatçd and a^sessed mé' Value ôf the property in the pos- 
ses'^iofr atid uÉÎder thè côntrol of the' complainant, aiid insuch esti- 
mate and assessment included an item of $999,298 as the amount of 
sol vent crçditp, instead pf $88,765, as returned by the complainant. 
The sài<î réstimate and assessment contained the further item of 
"franchiset^, $io>ooo," which l?ist-named item vvas afterwards increas- 
ed_ by the state board pf equàlizaiion to $12,000. The rate of tax- 
ation fixed by tïie state board of çqualization for state purposes for 
the fxsçatyear ending Juhe 30, 1897, was $0.4290 upon each $100 in 
value of the -taxable, prppèrty: in the state of California, and the rate 
of taxatiçp f buhd by tl^e bpard of supervisors of the city aild county 
of San l^r^anwsço fof the purposes pfsaid çity and county was $0.9692 
upon eàch pné huhdred dollars in yalue of the taxable property in 
said city and county. The aggrçgate rate of taxation thus levied 
for ail purposes was $1.3982 forthe fiscal year ending June 30, 1897. 
The total, Personal property assessment levied upon the complainant 
was for .$irS64,'séo, made up asi foUows : 

1. Frfincliis^. , *....;...................»... $ 12,000 00 

2. Furnitiye ., 1,800 00 

3. Money...... 251,462 00 

4. Solvetit'ék-e'aits. . .', ...........;,. . j, 999,298 00 

; $1,264,560 00 

The tax on $1,364,560 at the rate oî $1.3982 was the sum of . . . . . 17,681 08 
Tax on réâi éjàtate. . ... ............ . .,. 2,545 28 

Total tax assessed and demandëd $20,226 38 

Tax admittedibjf complainant as propetly assessaWe: against its 

.property ••••.•• • 7,327 51 

Taxeéliiqôntroversy In thlà action $12,898 85 

The taxes in controversy are made up of the foUowing items: 

1, Franchises , * $ 12,000 

B. Solvent crédits, $969,298 

lèss ,$SS8,76E» àdmitted , .910,533 

' $922,533 

1022,533 at the rate of $1.3988=$12,898.85. 

'The Complainant dfferéd to pay the sum pf $7,327.51 as the tPtal 
,amount legally duej.în, place qÎ the amount demanded, namely, $20,- 
^26.36. A temporary injunction issùed, testimony was taken, and 
the cause submitted. ' In the meantime, in accordance with an ordi- 
mance of the board of supervisors of the city and county of San 
Francisco, the tax cPllectpr acceptêd the sum of $5,006.29 from the 
complainant in part payment of thë taxes levied and assessed against 
it'for the year 1896, rèceiptirlç thei'ef or ; said payment not to afïect 
thé rights of either party as thèy should be determined by this court. 
The contésted items still remaining, after varions concessions and 
àgreements oit the part of both parties to this suit, are : (i) Fran- 
chises of the ba,nlc, $12,006; and (2) certain solvent; crédits due the 
bank. The ëplvent crédits novv in controversy arç: (i) The sum 
of $164,576.60, which at the date of assessment was due and ow- 
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ing to complainant at its home office, in London, from the bank- 
ing house of J. P. Morgan & Ce, of New York; (2) the sum of 
$116,774, debited upon the books of the complainant at its San Fran- 
cisco office to complainant's branch office at Portland, Or., and listed 
and assessed by said assessor as a debt due and owing by complain- 
ant in Portland to complainant in San Francisco; (3) the sum of 
$428,539, debited upon the books of complainant's San Francisco of- 
fice to complainant's branch office at Tacoma, Wash., and listed and 
assessed by said assessor as a debt due and owàng by complainant in 
Tacoma to complainant in San Francisco, making a total of $709,- 
889.60. . 

The law of this state relating to the assessment and taxation of 
property is found in the constitution of the state, and the laws passed 
to carry the provisions of the constitution into effect. The provi- 
sion of the constitution involved in the présent inquiry is article 13, 
section i of which provides as follows : 

"AU property In the state, not exempt under the laws of the United States, 
shall be taxed in proportion to its value, to be ascertained as provided by law. 
The Word 'property,' as used in thls article and section, is hereby declared to 
Include moneys, crédits, bonds, stoclis, dues, franchises, and ail other mat- 
ters and things, real, personal, and mixed, capable of private ownership. 
• » * The législature may provide, except In case of crédits secured by 
mortgage or trust deed, for a déduction from crédits of debts due to bona flde 
résidents of this state." 

The Political Code provides, under the title of "Revenue," and 
"Définitions of Property for Purposes of Assessment," as follows : 

"Sec. 3617. * * • First The term 'property' includes moneys, crédits, 
bonds (except of railroad or quasi-public corporations), stocks, dues, fran- 
chises, and ail other matters and things, real, personal, and mixed, capable 
of private ownership. • * * gixth. The term 'crédits' means those solvent 
debts, not secured by mortgage or trust deed, owing to the person, firm, cor- 
poration, or association assessed. The term 'debt' means those unsecured 
liabilities owing by the person, flrm, corporation, or association, assessed to 
bona flde resid.ents of this state, or flrms, associations, or corporations dolng 
business therein." 

Section 3628 of the same Code provides : 

"The franchise, roadway, rpadbed, rails, and rolling stock of ail railroads 
operated in more than one county in this state shall be assessed by the state 
board of equalization, as hereinafter provided for. Other franchises, If 
granted by the authorities of a county, city, or clty and county, must be as- 
sessed in the county, city, or city and county withln which they were granted; 
if granted by any other authority, they must be assessed In the county in 
which the corporations, firms, or persons holding them hâve thelr principal 
place of business." 

It is contended on behalf of the complainant that it has not in this 
state any franchise taxable under the law. This contention is based 
upon the grounds that the right to be a corporation is not a franchise 
of the corporation itself, but belongs to the members compos- 
ing the corporation. At common law the forming of a corporation 
was prohibited, but in England a corporation may be formed under 
a grant of the king or an act of parliament, and in the United States 
the chartering of corporations belongs to the législature alone, and 
the grant is made either by gênerai or spécial laws. This right to 
form a corporation is a grant to individuals, and the franchise belongs 
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to.thefn. But tjiîs îs the, franchise tp be a corporation, and net the 
franchise of ' ihé' CO^porâtipH' ti9''''(ï6';' Avhich is a separate and distinct 
franchîse/belot^in^ tô'thë bqrtfc^j-îltib'n, and havîng in most instances 
a value. Thik;'ais'tin^Ctibri\ is çféàHy' stated in Rairroad Co. v. Berry. 
112 U. S, 609,' 619,' 5 Sup. fct. 299, 303, 28 L. Ed. 837, where Mr. 
Justice Miller, speakirtg' for the è^^ court, said: 

"The èss.ential Eï^opértlçs .ofcorporate existence are quite distinct from 
the franchisée bf'the corijoràtldn. j. The franchise of being a corporation be- 
longs to the bor|orat:oïs,whilé thél'powers and privilèges Yested In and to be 
exercJsed biy, thfi carporate body aa sileh are the franchise of the corporation." 

This distirietioh is àlsofdund in cases dealing with the power of a 
corporation tp moftgage or sell the corporate property, where it has 
been held êlàt "the franchise tb be à corporation cannot be mort- 
gaged or sois, 'but thè franchise 'of the corpô'ration to do the busi- 
ness in which if is engaged may b^ mortgaged or sold. Willamette 
Woolen Mfg. Co; v: Bank of Britièh Columbia, 119 U. S. 191, 197, 
7 Sup. Ct. 187, 30 L. Ed. 384. 

But ît'îs coiitended by the complainant that in carrying on the 
banking busihesâ in which it is engaged it is not exercising a fran- 
chise; citingthe caseof Bank pf Augusta v. ,Earle, 13 Pet. 519, 595, 
10 I*. Ed. 274. In that case the suprême court held that "franchises 
are spécial privilèges conferred by government upon the individuals, 
and whicli dû hot belbiig to the citizens of the country generally of 
common right." It was also held in that casé that the right of bank- 
ing, excèpt the right to^ issue "tirctflating notes, belonged to- the in- 
dividual citizens, ând mightbe exéi*cised by them at pleasure. Upon 
this authprity it is claimed by the complainant that, as it does not 
is^ue circtilàtîng notes, it is jlot exercising a franchise in conducting 
its business. But thisclaim ignorés the franchise of a corporation, 
which the complainant does exercise in this state, and which the 
a^sessor has determinéd has à value as property. The assessment 
is;.not upon the franchise grahtedto iîidividuâls to form the cbrpora- 
fion, nor upon the business or occupation of a banker, but upon t'ie 
property of the complainant ,ernbraced in the unity of the franchise 
of the corporation to hfvé perjfiêt'uâl succession, to hâve a common 
s,e^î, and to act in ail iJSbiisijiçss, transactions of a gênerai banking 
business with those spécial adyantages which are incident to corporate 
existence. With this authority the conditions under which the bank- 
iftg business pf a'èofpdratidn niay be çohdticted are very différent 
from thbse attertding an individual in the same business, who cannot 
furnish to his customers any of thèse advantàgés or privilèges. He 
cannot, for instance,, furnish to depositors the very important ad- 
yàntage of perpétuai- 'silCcessî'ôn.'', and without it hPw can the indi- 
yidual baiiker, if he j|' a.,nohresident,, expect to command the busi- 
ness of banking ?\'1v|[anifestly thë'se^dvantagës of being a corporation 
|re the important eleftients oft^eb^ and constitute 

çroperty'in à yery,sùb,stafttiâr;sënâè., Xike capital, they contribute 
tb th4 power |0f th<?j cbrpPràtiPn^jtô màke mpney. "The franchise to 
dp is an independeiit f^âûcliisè, 6î, rather, a tombination of franchises 
èmtjracing jàll' things . Which the corporation isgiven power tô do; 
gnd this pbWçr to dp is as 'rnuch ; â thing of value and a part of the 
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intangible property of the corporation as thé franchise to be." Adams 
Êxp. Co. V. Ohio State Auditor, i66 II. S. 185, 224, 17 Sup. Ct, 604, 
607, 41 L. Ed. 965. "The vèry existence of a corporation, as such, 
is a franchise, and it exercises its franchise in every act which it per- 
forais as a corporation. A corporation, whose existence is a fran- 
chise, may possess powers and privilèges which in themselves are not 
franchises, but it usually Owns along with such privilèges some that 
are franchises ; but, whethèr the powers be entirely of the kind which 
are franchises or not, its existence and right to employ its corporate 
powers is a franchise." Waterworks v. Schottler, 62 Cal. 69, 108. 

In dealing with the franchise of the complainant as a corporation, 
the assessment must be held as applying only to the franchise as prop- 
erty in this State. The state has no power to assess or tax property 
.located outside its bordêrs. But the complainant has come into this 
State, and has brought with it the franchise of a corporation to exer- 
cise its corporate powers in this state. It has no mère silent exist- 
ence in the state, but it has entered into active compétition with simi- 
lar institutions chartered by the state. This fact brings us to the con- 
sidération of the conditions under which foreign corporations are 
permitted to do business in this state. 

Section 15 of article 12 of the constitution provides that "no corpora- 
tion organized outside the limits of this state shall be allowed to 
transact business within this state on more favorable conditions than 
are prescribed by law to similar corporations organized under the 
laws of this state." This provision of the constitution has been held 
applicable to foreign banking corporations by the suprême court of 
this state. Bank of British Nofth America v. Alaska Imp. Co., 97 
Cal. 28, 31 Pac. 726; Same v. Madison, 99 Cal. 125, 133, 33 Pac. 762. 
Moreover, while the charter of the complainant is not before the court, 
it appeârs from the very name of the complainant, and is to be in- 
ferred frpmthe business in which it is engaged, that it was organized 
for the purpose of trànsacting corporate business and owning corpo- 
rate property in the city of San Francisco. This fact brings the 
complainant within the rule that, where a corporation is organized in 
one state or country for the pUrpose of doing business in another, 
it must be assumed that the charter contract was made with référence 
to the laws of the state or country in which the business is to be 
carried on, and that it is to be subjeçt to the liabilities which those 
laws impose. Pinney v. Nelson, 183 U. S. 144, 22 Sup. Ct. 52, 46 
L. Ed. 125. The constitution and laws of this state déclare corporate 
franchises to be property, and under this law the franchises of domestic 
corporations are taxed. Waterworks v. Schottler, 62 Cal. 69. It is 
this property in a corporate franchise in the possession of and owned 
and controlled by the complainant irt this state that is involved in this 
asSessment. It follows tha,t the assessment was made in accordance 
with law, and must be enforced. 

The remaining question relates to the assessment upon solvent créd- 
its. The .firstjtem is the sum of $164,576.60, which at the date of the 
assessment was due and owing to the complainant at its head ofifice, 
in London, from the banking hpuse of J. P. Morgan & Co., of New 
York. This crédit was created by the drawing of drafts by J. P. 
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Morgan- & Ço, upon thcr cotnp^ai^jnt in London in the aggregate 
sum stateçi; thât is to sày, the .tfàiisactions took place between the 
bankirig bouse: of j; P: Morgan slCp.:, in New York, and the bank- 
ing bouse of the cortiplajnarit, ii) tbtidon, and was therefore a crédit 
originatiîigoutside oifthp stàte. And while it may be that the crédit, 
under certain circumstarices, miglit be piade available to thfi complain- 
aiit in ifs banking Ijusirtess in San ^Francisco, it does not appear that it 
represented a money transaction arîsing out of the property or business 
of the complainant iri San Francisco. For the purpose of taxation 
the property and business of the cômplainant in San Francisco must 
be treàted as separate aiid distinct from the property and business of 
the çoipplainaiit else\vhere. This crédit in favor of the banking house 
in lyOftdon was therefore nOt property in the possession or under the 
coritrol ofthe banking house in San Francisco, and was not subject 
to the fssëssîhent. 

The second item is the sum of $116,774, debited upon the books of 
the coniplainânt at its San Francisco office to its branch office at Port- 
land,_ Or, The amourit was made up of remittances tnade by the 
banking house of the cornplainânt in San Francisco to the banking 
house of the cômplainant in ï'ortland, Or. In other words, the money 
was drawn by the Portland bank from the San Francisco bank, and 
invested iii Portland by the Portland bank. This was a transaction in 
which thc; corporation în San Francisco, havinç property in its posses- 
sion and ilhdèr its cofttrOl, sècured a crédit m its favor by sending 
money tb the Portland b^ank. If the inoney had been retained in the 
complaihahfi^ banking ihouse in /San Francisco, it would hâve been 
taxable as money iri the bank he)-è. It was therefore a crédit which 
arose out ôf the property and business of the cômplainant in this 
State, arid vri$ taXablç ^s property hère. 

The third.'item is the sum of $4^8,539, debited, upon the books of 
the complàinànt's San Ft^aiicisco office to complainarit's branch office 
at Taconja, jta the state of Washington- . This transaction was of pre- 
çisely the sanje character as the p^réceding one, and is subject to the 
iSame consj^êj^tiori. 

A decr^ willbe enterpd în, accbrdance with this opinion. 



TÔB KOKTHERN QUEBN; 
(District Court, W. p. New York. September 18, 1902.) 

1 COLMSION— SpEED in Fo0-i:^SlODESATB! SPBKD. 

The moderate rate 6f speed In à fog rèquired by raie 15 (28 Stat. 648) 
of th© rules for navigation dn thé Great Lakes Is snch a rate as wlU 
enable »; Bteainer to Sfop In tlme to avold coUislon after comlng wlthin 
yiew of a vessel at iaifçhor; and such rate mu^t be rlgldly observed, 
iinlësâ circumstànceS'eXlst which ittake It dangerons to proceed at such 
moderate rate. ' 

)i. Samk— ATrè^bRXGB lis Faibwat. 

TttèstéàmetPathflnderiWlth the "whaleback barge Sagamore, laden 
with ore,; In tow, corail^ dowùLake Superior, reached Whiteflsh Bay 

__ . ^ '. .-tji — ^ — ; • , , — '■ ' — I — . 

1 1. S^e Oénislon, vol.; 19, 0eht. ;pig. § 170. . 
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at night, and was compelled by the dense fog to anchor a short distance 
above the entranee to St Mary's river. The two vessels were lashed 
together and anchored In the usual sailing course of vessels, whlch Is at 
that point from a quarter to a half mile in width; the navigable channel 
belng about four miles wide. There were no established or customary an- 
chorage grounds, and owing to the proxlmlty of a number of other vessels, 
vi'hose fog signais conld be heard, some of whlch -were drifting, the mas- 
ter, who was an experienced navlgator, deemed It unsafe to attempt to 
move ont of the fairway. About 10 o'clock the foUowing morning, while 
the fog was stlU dense, the barge was struck and sunk by the steamer 
Northern Queen, Jjound up, whlch was golng at fuU speed. Held, that the 
Queen was clearly In f ault f br maintaining such Speed, especiaUy in a place 
where vessels bound down would be expeeted to anchor durlng the fog; 
that the Pathflnder and barge conld not be chargea wlth contributory 
fault for anchoring in the fairway under the circumstances, eonsidering 
the width of the channel, nor for neglect of proper précautions, It appear- 
ing that fog signais were regularly sounded, and an alarm signal blown 
on hearing the second signal from the Queen, and before she came In 
sight. 

B. Same— Foo SiGNALS— Steamer and Tow at Anchok. 

Where the fog bell on two vessels, 300 feet long, whlch were lashed 
together and anchored during à fog, were at opposite ends, so that the 
ringing of both might confuse approachlng vessels, it was not négligence 
for the master, in the exercise of bis best judgment, to direct that but 
one should be rang. 

4. 8aMB— OONÏKIBUTORY FaULT — BORDEN DP PkOOF. 

Where a movlng steamer was clearly in fault for a collision with an 

anchored vessel, the burden rests upon her to prove contributory fault 

on the part of the latter, which is entitled to the beneflt of every reason- 

able doubt. 

6. Bame— Anchored Vessels Obstructiko Channkl—Consteuction op Stat- 

UTE. 

Act March 3, 1899 (30 Stat. 1152), providlng that it shall not be lawful 
to anchor vessels "in navigable channels in such manner as to prevent 
or obstruct the passage of other vessels," does not apply to vessels an- 
chored in a bay where there is navigable water four miles in width, 
although they are in the usual course of passing vessels. 
6, Samb— Pboceedings for Limitation of Liability— Claims for Whongfdi, 
Death. 

Where by statute In force at a place of collision a right of action for 
wrongful death survives to the wldow or next of kin of the décèdent, a 
claim for damages for the death of a person who lost hls life in such 
collision may be enforced in a court of admiralty in proceedings by the 
owner of the ofCending vessel for a limitation of llability. 

In Admiralty. Suit against the steamship Northern Queen to 
recover damages for collision, and pétition by the owners for a 
limitation of liability. 

Hoyt, Dustin & Kelley and Harvey L. Brown, for libelant, Eliza- 
beth B. Ives, administratrix, and Wildridge G. Terry, administrator. 

Shaw, Waite, Cady & Oakes (Brundage & Dudley, of counsel), for 
respondent. 

HAZEL, District Judge. The libel in this cause of collision was 
filed on Septëniber 23, 1901, by the Huron Barge Company, owner 
of the Sagamore, against the steamship Northern Queen, owned by 
the Northern Steamship Company, a corporation organized under the 

f 6. Limitation of shipowner's llability, see note to The Longfellow, 45 C. 

C. A. 3S7. 
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laWi& o^ tjie- State oî Wisconsin. On October 4, 1901, a pétition was 
filed by tJie N<?rthern Steamship Company for limitation of liability 
for-JcolKs!on between said steamship Northern Queen and the whale- 
back 'barge Sagamore, at the sâme time denying liability, and aver- 
ri4g that other libels might be filed )py other interests against the 
Nortlii«m Queen, and praying that her liability upon ail daims filed 
might be determined under the limited liability act. A cross-libel 
has been filed on the part of the Northern Steamship Company 
against "the libelant and the steamer Pathfinder. A stipulation was 
entered înto by proctors for libelant, for Elizabeth B. Ives, adminis- 
tratrix oitihe estate of Ira Ives, deceased, and -Wildridge G. Terry, 
adminiSstrÉtdi' ôf the estate of Ernest C. Joinder, deceased, who hâve 
filed <îlaîrtï^,£h the limited liability proceeding, and proctors for the 
Northern Steamship Company, that the suit instituted by the Huron 
Barge Company, which was the owner of the whaleback barge Saga- 
more, be Consolidated with the proceeding instituted to lirait liability, 
and that the issues raised by the pleadings and claims for damages 
be heard tqgether by the" court; thè monition having directçd that 
ail claims fpr<ianjages by reason of the collision that occurred be- 
tween the Sagamore . and Northern Queen in a dense fog at about 
10 o'clock in the morning of July 29, 1901, be presented to the court 
in the first .instance. The wbaleback barge Sagamore, about 300 
feet in lengtîi over ail, laden with îron ore, drawing 17J4 feet, was 
aimost instaratly sunk, stem first, in 12 fathoms of water. There 
was not sufficient time to her crew to escape with safety, They were 
precipitated in the water, and two were drowned, — her master and 
steward. Claims for damages hâve been filed by their légal repré- 
sentatives'.; ! ' 

The collision took place at the head of St. Mary's river, ofï Point 
Iroquois, about a half'niile northweSt of Gros Cap gas buoy, directly 
in the course of sailing vësselg, but at a point where the river is four 
ftiiles widè, àV.d opening into Whitefish Bay, which extends norther- 
lyi into Lake Superior., The ' sailing course is well known to navi- 
^ators as about one-quarter to one-half mile in width, with a mile 
and a half Navigable water on each side. Under ordinary circum- 
stâncès, therêfore, it is neither daft^éi-ous nor in any degree hazardous 
to attempt an'ânchorage at the side of the fairway. There are no 
éltablished âhchorage grounds in Whitefish Bay or in the neighbor- 
hood of St.Mary's river. The expert testimony ofïered by rèspond- 
ent does not satisfy the court that an anchorage ground is estab- 
lished by prevailing custom of navigators on the lakes. No estab- 
lished usag«,is,shown, although it quite satisfactorily appears that a 
majority of the. expert witnesses are strongly of the opinion that it 
would hâve been far safer for the Pathfinder and Sagamore to hâve 
anchored ofif the course. A number of the experts testify thct they 
would hâve donc so, other experts for libelant deemed the action of 
Capt. Mallory. wise and prudent. Ascending vessels do not ordinarily 
anchor in foggy weather outside and to the northward of Gros Cap 
gas buoy. : At this point the bay widens into what may be regarded 
as an arm of the lake, and risks of collision are relatively minimized. 
South of the Gros Cap gas buoy, in St. Mary's river, where, for 
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safety, vessels are required to remain in the channel, navigation in a 
dense fog is involved with considérable danger. 

The whaleback steamer Pathfinder, with the whaleback barge Sag- 
amore in tow, both heavily laden with iron ore, left the port of Du- 
luth, Minn., bound for Lake Erie, at midnight on July 26, 1901 ; 
weather clear. Soon after, it became very foggy. The fog was 
dense until after the colhsion. The distance from Duluth to St. 
Mary's river is about 365 miles, and the trip down was in straight 
sailing courses. They passed Whitefish Point on July 28th at about 
half past 4 o'clock in the afternoon. The point could not be seen, 
because of the density of the fog. The fog whistle on Whitefish 
Point, however, easily recognized and distinctly heard far off and 
near, enabled the raaster of the Pathfinder to distinguish the local- 
ity, his proximity to the point, and to the usual pathway of vessels 
from the point southerly through Whitefish Bay. It was difficult 
for him to détermine merely by the sound of the fog whistle on the 
point his exact distance and bearing therefrom. Nevertheless, after 
hearing it he shaped the course of his vessel in the direction of 
Point Iroquois, about 25 miles distant, reaching there in the early 
evening. He passed very close to a steamboat between Parisian Is- 
land and Point Iroquois. The fog continuing dense, he drew his 
consort to his starboard side, and lashed her to the Pathfinder for- 
ward, aft and amidships. Thus made fast, the Pathfinder dropped 
her anchor about one-half mile northwest of the Gros Cap gas buoy, 
which brought her diagonally across the fairway. The Sagamore did 
not drop her anchor. Just before anchoring, a number of other bells 
and whistles of vessels lying at anchor or .drifting were heard. Fog 
signais were sounded ahead and to starboard. Capt. Mallory, of the 
Pathfinder, testifies that, in his judgment, it was unsafe to proceed 
farther, and therefore he let go his anchor. It was in the ordinary 
course of vessels up and down bound. No attempt was made to 
anchor either to the eastward or westward. The wind— a Hght 
breeze — was on her starboard. Because of the density of the fog, 
other vessels at anchor, or their IJghts, were not visible. During 
the night and early morning, between the hours of 2 and 7, the steam- 
ers Harlem, Senator, and Miami, upbound, passed very near. The 
raasters of thèse vessels testify that passing was afïected within a dis- 
Unce of 75, 150, and 500 feet, respectively ; that aport or hard 
aport movement by each vessel was necessary to clear the vessels 
at anchor. They heard no bell on the Sagamore, whose Hghts sud- 
denly and unexpectedly loomed up out of the fog. This is disputed 
by Howard, mate of the Pathfinder on watch, who testifies that no 
vessel passed early that morning nearer than 1,000 feet, and that the 
Sagamore 's bell was regularly sounded. 

The undoubted weight of the évidence establishes that the Saga- 
more; while at anchor prior to the colhsion, seasonably complied with 
ruie 14, subd. "e," 28 Stat. 648, which requires any vessel at anchor 
near a channel or fairway to, at intervais of not more than two 
minutes, ring her bell rapidly for three to five seconds. Her bell, — 
the prescribed signal, — when sounded, was clear and distinct. The 
Pathfinder did not ring her bell or give any signal. Her master testi- 
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fies that; as the bells bf tlie Sagamore and Pathfinder were at différent 
ends, of the two vessels, he cortsidierfed that, if he sounded a bell on 
each vësèel, passirig steaniers might regard that thé sounds were from 
vesàels lyiiig apart, and might therefore attempt to steer their course 
betWeen them.- Hencé one bell was used to signal for both vessels. 
His reasoning would seem to be,, correct. It is contended by re- 
spondent that thé Sagaifaore's bell was improperly placed, was insuf- 
ficient, and the clearn'ess of its sound impaired. The Sagamore was 
of ordinary whaleback build. Hèavily laden, her widest part was 
three or four feet undértieath the surface of the water. Her bell was 
fastened to a frame or crosspiece of timber, attached to the upper part 
of the aftêr turret. The testimony of Hendricks, master of the Har- 
lem, Irvine, of the Senator, and Huyser, of the Miami, that when they 
passed the Sagamore at différent times between 2 and 7 o'clock she 
was not tinging her bell, and any presumptions that may arise there- 
from, caiiiiot be permitted to outweigh the corroborative testimony 
of the iiiasters of the Colby, Barge iio, Uranus, Madden, and Steph- 
enson. Thèse vessels were anchored or drifting in the immédiate 
vicinity of the collision, — the Uranus, under way, blowing an alarm 
signal, ofie-quarter of a mile southerly and to the windward, which was 
in the direction of the Northern Queen as she approached ; the Colby 
and Barge lie, at anchor, three-quarters -mile to windward; the 
steanier Madden and barges under way, about one-quarter mile astern ; 
the Stephenson, blowing a whistle and ringing her bell, one-quarter 
mile to the southeast. Thèse vessels frequently and at regular inter- 
vais heafd the fog signais of the Sagamore during the morning Just 
prior tô the collision. Their fog bells and whistles were distinctly 
heard on- the Pathfinder and Sagamore. The Northern Queen did 
not hear them, nor any bells, just before the collision. It was a light, 
southeast wind. The testimony of the master of the Pathfinder and 
of Seamen Smith and Graham shows that they heard the bells and 
whistles ôf the other vessels anchored near them quite distinctly. 
Suddenly three blasts of the whistle of an approaching steamer were 
heard. They were the fog signais of the Northern Queen. Smith 
was ringing the bell on the Sagamore, increasing the frequency of 
the Sound whenever he heard a whistle. He heard signais sounded 
two or three times at regular intervais on the Northern Queen, each 
signal indicatihg her approach. The last brought her very close, evi- 
dently coming head on, The master of the Pathfinder quickly ran to 
the top of his pilot house and pulled an alarm signal. Simultaneously 
the Northern' Queen loomed up throUgh the fog from a southeasterly 
direction on the Sagamore's starboard side, about three or four hun- 
dred feet distant. The bell of the Sagamore was then constantly ring- 
ing. The signal to reverse was qùickly sounded by the Northern 
Queen to her engineer. She did riot comply. It is claimed that her 
engineer misunderstood thé order. Mr. Hunt, the engineer, witness 
for hbelant, testifies that he was running under check up to 9:30 
o'clock, when he received an O. K. bell, which indicated to proceed at 
full speed. She averàged 72 J^ révolutions of her wheel, which result- 
ed in a rate of speed through the water of 12 miles and a half an hour. 
Her speed was not àltered^ Just before the collision he received a 
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Signal to reverse. Instantly he receîved another to work the engine 
strong. The engine was therefore not reversée! before the collision. 
The master of the Northern Queen admits that she came swiftly on 
her course at the rate of about 7 miles per hour over the water, but by 
the testimony of the engineer it appears quite clearly that she was 
proceeding at full speed. The engineer is corroborated by witness 
Radenmacher, employed at the time as oiler on the Northern Queen. 
Her wheelsman testifies that her speed was about 7 or 8 miles an hour. 
He says she ran from the point where she made a change of course at 
the Round Island Ranges, just before reaching the Middle Ground, 
to the place of collision, in 35 minutes ; the distance being about 7^ 
miles. The time consumed in going that distance would indicate that 
he was in error, and that the vessel was moving at her full speed. 
Her master, who was on the pilot house, testifies that she was going 
about eight miles an hour. It was practically undisputed that she 
was proceeding in a dense fog at an immoderately excessive rate of 
speed, and in violation of rule 15, by which it is provided that every 
vessel shall, in a fog, mist, or thick weather, go at a moderate speed. 
She struck the Sagamore a glancing blow with terrifie force on the 
starboard side, just forward of her after turret. The Sagamore sunk 
immediately, and became a total loss. The Northern Queen after the 
collision proceeded on her course. She hove a line to a seaman, puU- 
ing him on board, then swung around, her momentum carrying her 
across the towline of the Madden, and disappeared in the fog. Subse- 
quently she returned to the "Soo" for necessary repairs. It may be 
that the density of the fog and her proximity to the Madden demand- 
ed her undivided attention. Some water came in through her bow. 
The iines parted by which the Pathfinder and Sagamore were lashed 
together. Perault, the wheelsman of the Northern Queen, testifies 
that he heard a bell just dead ahead before he sighted the Sagamore. 
She was then 500 or 600 feet away. The Pathfinder was blowing an 
alarm. He received and obeyed an order to hard astarboard. The 
Northern Queen, when swinging to port, crashed into the Sagamore. 
The master of the Northern Queen heard no bells until the Sagamore 
came in view. He heard the alarm from the Pathfinder, but thought 
at fîrst that the barge was under way. 

It was held in The Chattahoochee, 173 U. S. 548, 19 Sup. Ct. 491, 
43 L. Ed. 801, that "moderate speed" consists in such a rate as will 
enable a steamer to stop in time to avoid collision after an approach- 
ing vessel cornes in sight, provided such approaching vessel is herself 
going at the moderate speed required by law. The Sagamore being 
at anchor, the principle enunciated in this case would require the 
Northern Queen to proceed at such a moderate rate of speed as wpuld 
hâve prevented the collision by proper management, after the Saga- 
more came in view, unless circumstances existed which made it 
dangerous for her.to proceed at moderate speed. The Pennsylvania, 19 
Wall. 125, 22 L. Éd. 148; The Colorado, 91 U. S. 692, 23 h. Ed. 379; 
The Batavier, 40 Eng. Law & Eq. 19; The Nacoochee, 137 U. S. 330, 
II Sup. Ct, 122, 34 L. Ed. 687. This rule is well settled, and, where 
properly applied, has been reaffirmed and followed. Undoubtedly the 
rule ought not to be rigidly enforced where the circumstances tend to 
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ihowj.àâ' ih.The Eagle Point (D. Ç.) 114 Fed. 971, that ît was Hazard- 
ous àrid unsafé to ^strictly comply with its provisions. Is it proper to 
inVoke thèse prindplés in this case? Tbe immoderately excessive 
speéd of the Northern Queen, so clearly established, raust be con- 
demned. Navigation in the locality of the collision in a dense fog 
admittedly requires caution and prudence. The master of the North- 
ern Quéen must be présumed to hâve known that vessels bound down, 
nearing the mouth of St; Mary 's river in a dense fog, would be forced 
to anchor. Furthér'ttiore, tbe circumstançes justify a fair presumption 
that the fog bell soundéd by the Sagamore would hâve been heard 
upon the Northern Queen, had hei- deck watch been vigilant and dis- 
criminating, unless their hearing wàs impaired by the speed of the 
vessel and the résultant noises, which undoubtedly interfered with the 
power of the deck watch to hear as clearly as they should. On the 
other hand, if it be true that the ùrdinary sound pf the bell could net 
be heard, owîng to atmospheric conditions, it was still more the duty 
of the Northern Queen to hâve exercised greater caution to avoid 
unseen danger. I conclude that thé Northern Queen failed in her 
duty to exercise such caution as the circumstançes and conditions of 
the weàther required. At the time of the collision she was in actual 
violation bf the statutory rule enacted to prevent collisions, by virtue 
of Her excessive speed. The Nacoochee, supra; Tlie Bata.yier, supra. 
The burderi therefore falls tipon hër to show that the collision was 
not ^owin|; tb her neglect. Having failed to use the proper measure 
bf pfëldaùtion prescribed by the statute, she must be held in fault. I 
âm wdl, convînced that, had she proceeded more ' moderately, her 
movepiebt'iould hâve bèen controlled in time to avoid the disaster. 
Thé respondent, by its cross-libel and its pétition in the limited 
liabJlit'y prbceeding, also charges négligence against the Pathfîndef 
and thè Sagamore. Such charges of fault are (i) negligently anchor- 
ing in the fatrivay or by the ranges, when there was ample safe an- 
Chorage on çither side; (2) insumcient and incompétent watch; (3) 
failure to gî^re .Statutory fog signais. Some of thèse charges hâve al- 
ready been hoticed. It is contended that before anchoring the Path- 
finder, knbwihg that at least she was approximately in the fairway, 
should hâve made for anchorage to east or westward of her course. 
This could' "haV.é been safely accpmplished by taking soundings. She 
would not th«i bave been a menace to moving steamers. This al- 
leged nëgli|fëriit omission is claimed by couiisel for the respondent as 
thç proximâté cause for the collision. Capt. Mallory's judgment, in- 
ducihg hîm'|b anchor at tbe point in question, bas already been al- 
luded to. Hé was a rikvigàtôr of 17 years' expérience. The prox- 
îmity ofothèr vessels, significàntly indicated by their signais, was a 
controHiiig circumstance inducing him to anchor immediately, thougb 
in bis course. Howard, mate of the Pathfinder, also deemed it un- 
safe to gp. fartber. The question, tbèrefore, presented, is whether the 
Pathfinder ' and Bâgamoreshall be held in fault for anchoring in tbe 
faifway in a dense fog in Whitefish Bay at the bead of St. Mary 's 
river. Under the existing circunistances, by so doing did they ignore 
a rule Pf précaution wbich is brdinarily required in tbe course of nav- 
igation? I bave already said that thé proofs do not establish a eus- 
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tom requiring anclioring out of a sailing course. No régulation pro- 
hibited it. There was no spécial insecurity for lying at anchor at this 
place, fog signais being sounded, where the fâirway was one-half 
mile wide, with an abundance of navigable water on each side ; the 
navigable channel being four miles in width at the point of collision. 
It has often been held that, if there is no rule or custom requiring a 
vessel to bring up out of the fairway, she might anchor there, al- 
though directly in the track of ships. Mars. Mar. GoU. 234; Spencer, 
Mar. Coll. §111; The Ogemavi^ (D. G.) 32 Fed. 924. In The Gity 
of Dundee, 47 G. G. A. 581, 108 Fed. 679, the court held the ferry- 
boat which came in collision with the Dundee solely at fault, not- 
withstanding the fact that the Dundee had anchored outside of the 
anchorage grounds prescribed by the authorities of the city of Phil- 
adelphia. Her pilot (an experienced one) had used his best judg- 
ment to fînd an anchorage. The one found in the middle of the 
stream was the safest one available, and the court held that, notwith- 
standing the régulations establishing anchorage grounds in the vicin- 
ity, circumstances might exist justifying a vessel anchoring beyond 
or outside the anchorage limits, withoUt the imputation of négligence. 
Assuming that the master of the Pathfinder and tow knew he was in 
the sailing course, he was justilied in considering the surrounding 
circumstances in choosing his anchorage. His judgment as to what 
was best to be done was controUed by his knowledge of the rules and 
law governing the movements of vessels in a fog. He rightfuUy as- 
sumed that liioving vessels would comply with the statutory require- 
ments. The law required him, when at anchor, to sound his bell at 
prescribed intervais, giving notice of his position. He complied with 
the duty imposed upon him. The Northern Queen was not Ughtly 
laden, and therefore under control. She was well equipped, and laden 
with 1,200 tons of freight. No reason is apparent why she did not 
proceed at a moderate rate .of speed. If rules enacted for the safety 
of vessels navigating the Great Lakes, and rivers Connecting them, 
may be varied or altered to suit the masters of ships, their very pur- 
pose is defeated. The language used in The Glara Davidson v. The 
Virginia (D. G.) 24 Fed. 763, may in this connection be fittingly 
quoted : 

"Thos0 rules are the law of laws In cases of collision. They admit of no 
option or choice. No navigator Is at liberty to set ùp his discrétion against 
them. If thèse rules were subject to the caprice or élection of masters and 
pilotSi they wonld be not only useless, but worse tban useless. Thèse rules 
are imperatlve. They yield to necessity, Indeed, but only to actual and ob- 
vions necessity." 

I am clearly of the opinion that there is no fault attributable to the 
Pathfinder for anchoring in the sailing course at this point. In com- 
ing to this conclusion lîiave given weight to the width of the channel, 
the surrounding atjnospheric conditions, and the number of vessels in 
the imînediate neighborhood. Nor do I think that the circumstances 
called for a more vigilant anchor watch than was maintained upon the 
sunken Sagàmorè. The conditions rendered such a watch unneces- 
sary. Shè gave the statutory signais. When those finàlly failed, she 
Sounded an ^alarm. What more could be required? The cases to 
117 F.— 58 
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wl:^ichmy' attention is called by rçspondent's counsd— The Raynor, 
E^l. Cas. No. 9,267 • and The Ôgemaw (D. C.) 32 Fed. 919 — do 
not seem to hâve application to the case at bar. In those cases the 
court held îthat it.was essential to take ail the précautions to avoid 
collisions which the exigencies pf the situation might require. This 
languagç can only be heîd applicable in cases where it was established 
that the , adoption pi thos^specified précautions would haye been of 
service in avoiding the disaster. The Northern Queen was clearly at 
fault. This fact is obvious and! ineîfcusable. The évidence tending to 
condemn the Sagamore is not sufSciently clear and convincing to 
estabhsh her fault, or divi(Je the damages between the colliding vessels. 
The Victory and The Plympthian, 168 U. S. 429, 18 Sup. Ct. 149, 42 
L. Ed. 519., Just prior to the collision, Capt. Mallory acted as watch 
on the Path^nder. Instantly on heariug the second signal of the 
Northern Qi;éen, just befôre she came out of the fog, he blew the 
alarm. There seems to haye been no necessity for blowing it sooner. 
The prépondérance of the évidence shows the anchored vessels com- 
plied with their ftdl duty jn, sÔunding fog signais at intervais, and giv- 
ing such warning as appeared necessary. The alarm was sounded as 
soon as danger was apparent. In this view, spécial-danger rules 27 
and 28 were not violated. I am fàvorably impressed by Capt. Mal- 
lory's reàson for not sounding bells on both vessels. For greater 
safety, it seemed to hirn better that but one of the vessels should do 
so. There ;is undoubted force in his su|;gestion. Confusion might 
arise from ringing two bejls placed at différent ends of two vessels 
iashed together. However that may be, the failure to ring both bells 
did not éontribute to the disaster. On the whole case, I am of opin- 
ion that the Northçrn Quëen fàiled to meet the burden which, through 
l^çr plain fàult, the law has placed uppn her, — of showing fault on the 
pgjt p^ the. Sagàpîoi:e or Pathfinder. Every presuniption is adverse to 
thé contention, and a réasonable doubt •yvith regard to the propriety of 
tîie.conduct df the Sagamore and Pathfinder must be resolved in their 
favpr. The City pîNew York, 147 U. S. 85, 13 Sup. Ct. 211, 37 h. 

fa. 84; The Xtjdvig Holberg^ 157 U. S. 60, 15 Sup. Çt. 477, 39 L. 
d.' 620; The.Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 41 L. Ed. 1053; 
The Oregon, 15^ tJ. S. 187, ï^ Sup. Ct. 804, 39 L. Ed. 943. 

Since the argument the attention of the court has been called to 
U. S. V. St. Eoùis & M. V. Traflsp. Co., Ï84 U. S. 247, 22 Sup. Ct. 350, 
46 L. Ed. 52p. Counselfpr the, Northern, Queën daims the décision 
in that case supports the theory; that the anchoràgçof the Sagamore 
and Pathfinder was improper, and therefore they must be condemned. 
In the case cited the colUsion was in the Mississippi river, at the port 
pf- New Qrlean^, The anchorage grpund çhosen-r-to adppt the lan- 
gua.ge of thé çpurt— "renderçd the navigation of the river by towboats 
wîth! tows pur? tfing their usual and customary cpurse hazardous and 
èxtremely daijigerous." It çannot be hdd that the Sagamore's posi- 
tion acçpmp|ished finy st^ch resuit. The anchored vessels were also 
placed, in the St. I,puis Case, vyithout the orders of the harbor master 
of New prlea^n?, ,whp, had supervision of the river ât the point in ques- 
tion. The navigation ii^, the case at bar was rendered hazardous, not 
by the position of ^n anchored v^ssel, fcut by the heavy fog. This con- 
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dition was under the sole control of a power infinitely higher than the 
oftioers of the Sagamore. 

Proctors for respondent claim tliat the act of congress of March 3, 
1899, § 15 (30 Stat. II 52), applies in the présent case. The section 
in question is as follows : 

"That it shall not be lawful to tle up or anchor vessels or other craft In 
navigable channels In such a manner as to prevent or obstruct the passage 
of other vessels or craft." 

This can hâve no application to the case at bar. Hère the anchor- 
ing, though in the usual pathway of steamers, was not such an obstruc- 
tion of the navigable channel as was contetnplated by the act referred 
to. Congress has the undoubted power "to regulate commerce," 
which comprehends the control, to the extent necessary, of ail naviga- 
ble rivers. 21 Am. & Eng. Enc. Law, 432. A libéral interprétation 
of the act implies that navigation shall not be hindered or interfered 
with by obstruction, either by anchoring or otherwise, in such a man- 
ner as to prevent its safe accomplishment. Hughes, Adm. 263. A 
"channel" is defined by the Century Dictionary to be "the deeper part 
of a river, or of an estuary, bay, etc., where the current flows, or 
which is most convenient for the track of ships." Assuming, then, 
that the sailing course was a channel, the waters at the point of col- 
lision were very deep and wide. They certainly afiforded abundant 
room for safe passing. The anchorage of the Pathfinder and Saga- 
more did not impede or prevent the passage of other vessels using such 
caution as the circumstances required. No difïiculty at ail would hâve 
been experienced, had the fog not obscured the Northern Queen's 
path; nor, indeed, would the disaster hâve happened if she had ndt 
proceeded at an immoderate rate of speed. For the foregoing rea- 
sons, I do not think that the charges against the Pathfinder and Saga- 
more can be sustained. 

The disaster occurred in waters dividing the state of Michigan and 
the province of Ontario, Canada. It was close to the division line. 
It is not disclosed whether Joiner, master, and Ives, steward, of the 
Sagamore, were drowned in American or foreign waters. The stat- 
utes of the state of Michigan and the province of Ontario were read 
in évidence by stipulation of proctors. By thèse statutes it appears 
that a right of action survives to the widow or next of kin of the 
décèdent. Therefore the claims fîled to recover damages for their 
deaths are maintainable in admiralty (The Harrisburg, 119 U. S. 199, 
7 Sup. Ct. 140, 30 L. Ed. 358), and in this proceeding for limitation of 



I find that the collision occurred solely by reason of the fault of 
those in charge of the navigation of the Northern Queen. The owners 
of the Queen are entitled to a limitation of liability. The libelant, 
Huron Barge Company, and the other claimants are entitled to re- 
cover damages as they may be fixed in that proceeding. There must 
necessarily be a référence to a commissioner to compute them. Such 
a decree may be entered accordingly. 
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SHINKLB V. vicKÈRY et al 

(Circuit Court, D. Indiaua. Septetober 27, 1802.Ï 

No. 9.854. 

L RKi.,JaDIClAT*rTMATTB!R8 CONCXUDKD— TlTl-B OF PlAINTIFF TO StTBJBCT- 
Mattbb OfSuiT. 

A deéree dlsmlsslng a blU for the rédemption of a pledge of stock of 
Whleh complainant alleged bis équitable ownershlp, through an assiga- 
Sient*iiiade by the pledgoT, it)a8ed. ona flildl^g that such asslgnment con- 
vesfed t» complainant no rlght title or Interest in the stock, is conelusive 
betwéeto the parties agalhst any claim of title whlch complainant then 
held, aiid he cannot malntaln a second suit agalnst the pledgee for the 
same relief by merely alleglng a différent source of title. 

In Èqiatjr. 

Maxwell & Ramsey, for complainant. 
Thomas K. Skinker, for défendants. 

BAKER, District Judge. The subject-matter of the suit is 470 
shares of gtOck of the Hemingray Glass Company, evidenced by a 
single cërtificate. The aim ôf the suit is its recovery, with a proper 
transfer of légal title. The bill shows thé, cërtificate of stock to hâve 
been issued to and in the name of the défendant Vickery, its sale 
by Vickery to Gibson without transfer of légal title, the loan by 
Vickery to Gibson of $10,000, and the déppsit of the stock by Gib- 
son with Vickeiy as security for the loan, the assignment for value 
by Gibson of his équitable title to the stock to Shinkle, the tender 
pf the amount of the loan at maturity, and the refusai of Vickery 
to âccept the tender and to deliver vjp the stock. The bill also as- 
serts thàt Vickery holds the stQck as trustée, and that he is estopped 
to assert any right to the stock after the payment or tender of the 
loan. Gibson is made a party défendant apparently to assert his 
interest, if âny, in thé stock. Vickery answered, denying every 
charge of the Ijill,, and further setting up a prior decree in bar. 
Vickery also filed a cross-bill àgainst Gibson and Shinkle as défend- 
ants thereto. The cross-bill was answered. On the hearing com- 
plainant's counsel made the point that the prior decree should hâve 
been set up by way of plea, and not by way of answer. The court, 
however, stated, and counsel assented, that it should be treated as 
though set up by plea. The former suit was by Shinkle as com- 
plainant against Vickery and. the National Bank of the Republic. 
The latter was made a défendant simply bécause in possession of the 
note of $10,000 and of the cërtificate of stock. The bill in the former 
suit alleged that Vickery was the owner and in possession of a cër- 
tificate for 470 shares of stock of the Hemingray Glass Company; 
that for a vaiuable and sufficient considération he sold and delivered 
thé cërtificate and stock to ôibson; that Gibson, being the ownér 
and holder of thé cërtificate and stock, executed his note to Vickery 
for $10,000, ànd also executed to Vickery an agreement assigning, 
pledging, and delivering the cërtificate and stock to Vickery to se- 
cure said note, and authorizing the sale of the stock upon default in 
payment of the note ; that at the same time Gibson delivered the cer- 
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tificate of stock to Vickery, who executed an agrcement with Gib- 
son, whereby Vickery agreed to turn over and deliver to Gibson the 
stock upon payment of the note ; that interest on the note was paid 
in advance, and on its maturity its payment was extended six months ; 
that for a valuable considération, paid to and received by Gibson, 
he did assign, transfer, and set over in writing to Albert Engel the 
certificate of stock held by Vickery as collatéral to his note, and 
that Engel, for a valuable considération, did assign, transfer, and 
convey to plaintiff ail his right, title, and interest in and to the stock 
and certificate therefor; that immédiate notice of both assignments 
was given to Vickery. The bill then proceeds as follows: 

"And the plaintiff furtlier states tliat ail tlie right, title, aud interest in 
the said Russell B. Gibson In the said certiflcate of stock and in the said 
shares of stock represented by the said certiflcate of the said Hemingray 
Glass Company of the said Eussell B. Gibson and of the said Bugel hâve 
been duly assigned and transferred to the plaintiff, and that the plaintiff is 
now entitled to the said shares of stock and the said certificate of stock, 
subject only to the rights as aforesaid of said Samuel Vickery, the holder of 
said promissory note of $10,000." 

Tlie bill then states, in substance, that the note and collatéral 
hâve been sent to the défendant bank, which now has them in its 
control and possession; that the plaintifif at the proper time duly 
tendered payment in full of said note, and demanded the surrender 
and delivery to him of the certificate of stock, which was refused ; 
allèges that at the same time the plaintifï exhibited to the bank 
assignments from Gibson to Engel and from Engel to the plaintifï ; 
allèges that by oversight Vickery had neglected to transfer the cer- 
tificate of stock in writing to Gibson, and that such transfer is re- 
quired by the rules and régulations of the company issuing the cer- 
tificate of stock; allèges that plaintifï is remediless at law; allèges 
danger of loss of the certificate, of stock by its being transferred ; 
that the plaintifï, as assignée of Gibson, is entitled to the possession 
of the certificate ; and that, unless the same is delivered to the plain- 
tifï, Vickery will transfer it to some other person, to the plaintilï's 
irréparable injury. The prayer is that the plaintifï may bring into 
court the $10,000 so tendered for the use of the défendant Vickery; 
that each of the défendants be enjoined from transferring the cer- 
tificate of stock, and be ordered to bring said certificate of stock 
into court, and to deliver up the same to the plaintifï; that the de- 
fendants be decreed to make a proper assignment and transfer in 
writing of the certificate of stock; and for gênerai relief. The de- 
fendant Vickery, answering the bill, denied that he delivered the 
certificate of stock to Gibson; denied that Gibson assigned the cer- 
tificate of stock to Engel, and averred that, if any such assignment 
was made, the same was wholly colorable, and without considéra- 
tion ; denied notice of any assignment ; denied that Engel assigned 
to the plaintifï any right, title, or interest in the certificate or stock, 
and averred that, if any assignment was made by Engel, the same 
was colorable, and without considération; denied that any interest 
in said stock or certificate had been assigned or transferred to the 
plaintifï, or that the plaintifï is now entitled to the said shares or cer- 
tificate of stock; denied tender and demand; denied that plaintifï 
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exîxibîted any assîgnments ; denied that omîssîon of written transfer 
wîis WOia oversight or negle<ît; averred that Vickery is solvent, and 
tfc^t "Gibson is insolvent. The défendant also set up an answer of 
couriïi^fclàîtn,, which the cotirt regards as immaterial hère. The suit 
w^'s heâr^' on the pleâdings ahd proofs of the parties, whereupon the 
staté Court of St. Louis county, Mo., entered the foUowing decree: 

"Now at thlp day come the parties by thelr respective attorneys, and submit 
this cause to- the court upon Ûie évidence, pleâdings, and proof addueed, and 
the court, hàvlng duly consldered the same, doth dismlss the plaintiff's biU 
herein. It !s therefore conslûered and adjudged by the court that plaintlff 
take nothing-by Ms suit in thls behalf, but that défendants go heiice without 
day, and recover of plaintlff their costs and charges herein expended, and 
hâve eiecutldii theref or." 

An appeàl was taken frôm the decree of dismissal to the suprême 
court of Missouri (55 S. W. 456), where the cause was heard upon 
the same pleâdings and proôfs as in the court below. The decree was 
afifirmed, âiid a pétition for fehearing was overruled, and the motion 
of the plaintiff to hâve the suprême court modify the decree by adding 
to th& ordef of dismissal the words "without préjudice" was like- 
wise overruled -by the court. 

It is unqtfestionably the gênerai rule that both at law and in equity 
a judgmentbr decree is conclusive between the parties on the mat- 
ters determihed. It is also equally well sëttled that an adjudication 
is final and coiiclusive not only as to the matters actually determined, 
but as to ail matters which the parties might hâve litigated and havè 
had decided as essentially cbnnected with the subject-matter of the 
litigation, and coming within the legitimate purview of the original 
action. It is not meant by this that it is conclusive against the plain- 
tif! as to another matter constituting another cause of action which 
he might, but was not required, to hâve joined with the claim as- 
serted in his action. The rule does mèan, however, that when a 
suit is broUght for a spécifie pùrpose, — as, for example, a bill in 
equity to fédeem a pledge, or to enforce the delivery of property 
held under a claim of trust to which the party has more than one 
claim of title,-'— the plaintifï mUst assert in his bill ail his claims of 
title, and ail the grounds upûn which he bottoms his right to a de- 
cree. He cannot be permittéd to fîle a bill asserting only one of 
th€ claims held by him to the property sought to be recovered, and, 
when defeated, institute another suit or suits counting on other 
sources of title. He must présent his whole case. He will not be 
permittéd tô experiment with the court by setting up successively 
the différent titles by which he claims the subject-matter in litiga- 
tion. He will not be permittéd to withhold a part of his right or 
title, and, if he does, hé will be concluded from asserting it in another 
suit. Failing to assert his entire right or title, the decree is as con- 
clusive as to eyery right and title which he might and ought to hâve 
set up as it is as to the pàrticular right and title actually asserted 
and rélied upon. It is enough to bar the second suit that the same 
grounds of recovery might hâve been set up and relied on in tlie 
first suit. But the allégations of the bill filed in the prior suit above 
quoted were broad enough to hâve admitted évidence of the right 
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and title set up and relied upon in the présent suit. Those alléga- 
tions were put in issue, and the contract evidencing the title now 
relied upon was in evideifice, and was considered by the trial court 
and by the suprême court, both of which held that it failed to communi- 
cate any right or title to the complainant. The identical contract 
now relied upon in the présent suit to show title in complainant 
was in évidence in the former suit, was carefully considered by the 
suprême court, and it was held that the complainant took no right 
or title thereby to the certificate of stock. It is true that the con- 
tract was introduced in évidence at the former suit by the défendant 
Vickery, but it was expressly relied upon in the suprême court by 
the complainant, Shinkle, as showing that the défendant Vickery 
held the stock in trust, and that he was estopped, as against Shinkle, 
to assert any claim to the stock except the right to be paid the $10,000 
note. Both of thèse contentions were held to be unfounded on the 
ground that the contract now relied on to show title to the stock in 
Shinkle did not convey to him any right, title, or interest in the stock. 
The complainant's counsel says that, "profiting by his better knowl- 
edge of the facts which developed upon the former trial, Shinkle 
now not only introduces a new party, but seeks a recovery upon en- 
tirely new and différent causes of action." It is further said: "The 
bill counts upon the Gibson-Shinkle contract of February 12, 1895, 
and ignores the Engel title. It allèges that said Gibson has wholly 
failed to procure from said Vickery the transfer and delivery of said 
stock, as by the terms of said contract with your orator he was re- 
quired to do." This allégation simply shows a breach of duty by Gib- 
son, and adds nothing to the cause of action set up in the former 
bill against Vickery. So far as Vickery is concerned, the above allé- 
gation is immaterial, and adds nothing to what was at issue and in 
évidence in the former suit. The Gibson-Shinkle contract was in évi- 
dence in the former suit when it was determined, after mature con- 
sidération, that Shinkle took no right to the stock under that con- 
tract. Besides, the complainant had no right to rely on his title 
from Engel, and to withhold his title under the Gibson-Shinkle con- 
tract, if it conveyed any to him. It is enough to bar the présent 
suit that the title under this contract might and ought to hâve been 
set up and relied on in the former suit. Indeed, the allégations in 
the former suit were broad enough to admit the Gibson-Shinkle con- 
tract, and the same was admitted in évidence and was construed upon 
the former trial. The construction there given to it, namely, that it 
conveyed nô right, title, or interest in the stock to Shinkle, is binding 
upon Shinkle in the présent suit. It is further said: "Again, it [the 
présent bill] counts upon the équitable title acquired from Gibson, 
and not upon the mère equity of rédemption of a leg^l title, which, 
in equity, is a légal title. It allèges that when Vickery sôld the stock 
to Gibson he retained the possession and légal title, tl^ereby making 
himself a trustée of the shares; and that ^yhen Gibson afterwards 
borrowed money from his trustée he pledged his équitable title. The 
bill seeks the exécution of that trust." The bill, as well as the évi- 
dence in the former suit, showed the title of the stock to be in pre- 
cisely the situation in' which it is shown tô be in the présent suit. 
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ït shôwed'tbat Vîékéty îiâd the possessîptt, thathe hiad neyer made 
anjr' assignmenty'^t^y tliàt 'an aësigninent' \vas neteSSary to complète 
tjiélfegil tiH^'affir'îi'ediémptîon. .Tlius çvM-y jact creatin^ the trust, 
if âny thçre wâs, 'was în isstiei in the foi-nier suit, both in the plead- 
îngs and proofsi îlhd so Shitifcle's cûiitisfei understood it, because 
he'argued ànd reliéd, on this trust relation in the suprême court. It 
is.furthèr said: "Again, it [thé preèenit bilî] counts upon an estoppel 
âtgfàinSt Vickery gWwing bpt ôf his writteii acknowledgment of July 
24,'ïB§4, and aI|e|f6S that Shiiikle relied aild acted'Upon that writing 
to,his préjudice;"- 'But the contraçt riow claiined tô work an estop- 
l^lwas in isstie and in évidence in. 'th« former suit, and was relied 
upon by Shiiikle as an estoppel. The défendant ought not to be 
vêxëd anew with'ïhat question^ which has once been solemnly deter- 
rnînëd adversely' to the çorliiilainant. It is further said: "Lastly, 
ïhé.bill allèges that the stock îs not ptirchàsable in the market, and 
is Mvithout'ta'arket value, aifid that dianlages would not afford com- 
pensation, by reasotj of which complainant has no adéquate remedy 
at'l^yir." The bill in the former sUitexhibited a cause of équitable 
co^nizance and âVerred a wânt of relhëdy at law. The above allega- 
tiipflj while neW, really adds 'nothing mâtèrial to what appeared in 
thé. bill in the foriner suit. ÎBesides, the former, bill was not dis- 
ittjssed by.the supfeme court on the grouiid that the suit was not of 
"eqliitâblë ■CQgnizàLncis. 

The dëcree in the formel" Suit, in my judgment, discloses a trial 
b^Jhe merits, and the disrriigsal of the bill constitutes a bar to the 
prô^ecutiori of thé présent bill by the complainant against Vickery. 
Thé bill will be' dismissed as to Vickety, fOr wrant of equity. The bill 
à§ àgaînst Gibsori will be dismissed "Without préjudice. The cross- 
bill ôf Vickery agaînst Shiilklë'and Ûibson will be dismissed vsfithout 
préjudice. A decree may be prepàred' in âccordance with the faie- 

gbihg" opinion. '/' ' 

■:,■'> i ■-! -";■ '"l 'i y^'- : >^ ^'' 

HÙNTElR y. ROBlBlN^S et al. , 
^^ (Circuit C(nir,t. E. D. Arkansas, W, P, September 3?; 1902.) 

- V-' \^ ■ '-.^ .: ■ ■ nNo.-l;362i- ' • \ ' ^ 

1. iPÀBTii^s— SciT TO li^;COTBR 'FfNDS op CobpokÀtion— RiGHT OF Trbasurer 
■■:iTd''30Hi. .' ■ • "' •>'■"' ■■■ ■ ^ ■ ■ •■■ ■■'-.■"'■ ■'-■■ 

; fThetreagui^ ip( la corporation, as the pnoper cùstodlan of Its funds 
•tan^'tçusteeoîaç, express trflst, may maJntaln a suit lu his own name 
; ' Éigaïnst hlS .pi^edçcessor in ptf ce (or a4'ftçcountlng, and tq recover njoney 

■ ' of Sthê cciréoratloii'èiilegéid to iiftve been wrongfuUy withlield by défendant, 
ir libère the. cérpotatlon aùtlkorizes or congèntstosuch suit. ' 

glifiAiME— INDISIPKNSABLB PÀKTIIIÏâ*W^DfT bT TfitfSTEE. 

î „ f; Tosuch a sultiln « fédéral <?Ottrt the corporation Is not an indispensable 

■ nârty. andi. «lidéi!; equity, rule,*!, tt need not be madea-party where its 
jbliider woùldl;<)ïjï!tlhe juïlè4ie1i6B bf ^ 

8; lîftiiï^r'^ Jnirt^pï'é'ïioi— SjJiT Tii'QHARGH I)Eii'kSDAi*T wi^h a Trust. 

'■■■■' ^ Eqdlfyhai î»ilrîsdïc<H6n bf a Billt to i?eqfllr& an acéounting by a former 

7 itreâsurerfW* corporation, and 'alsoto tahài-ge a bank as trustée In respect 

; to fund« ©f the corporatloi^!,^hlch It ISialJeged to bave beld on deposit 

with kno-svledge qf thelr ownèrshlp, and to hâve fraudulently permitted 

its eddeféndsiht to wlthdra-ïf a!nd couvert to his oWh Use. 



HXTNTER T. RQBBINS. 921 

In Equity. On demurrer to bjll. 

The complainant, a citizen of the state of Missouri, as treasurer of tlie 
Searcy & Des Arc Railroad Company, a corporation created by and existing 
nnder the laws of the state of Arkansas.'flled this bill agaiust E. A. Robbins 
and the People's Banlî of Searcy, Ark., both citizens of the state of Arkansas, 
alleging thàt prier to Aprll 8, 1902, the défendant Robbins was the treasurer 
of the railroad company and as such had on that dày in his hands a sum 
of money exceedlng $7,000, which was on deposit with the défendant bank, 
which had full knowledge of the capaclty In which Robbins held the money, 
and that It was the money of the railroad company; that on the 8th day of 
April, 1902, complainant was duly eleeted treasurer of the railroad company 
to succeed Robbins, and duly qualified as such; that he made a demaûd upon 
both the défendants for an accounting and a delivery to him of the funds 
of the company, which was refused; that the bank, in collusion with Robbins, 
bas fraudulently permitted him to wlthdraw the ftinds from the crédit of 
Robbins as treasurer of the railroad company, and to deposit thera with the 
bank, in some other way to complainant unknown, with the fraudulent intent 
of assisting said Robbins In approprlating said funds to his own use. By 
resolution of the board of dlrectors of the railroad company, duly passed, 
complainant was directed and authorized to institute this action. The prayer 
of the bill is that the défendants be required to render an account of the 
funds to which complainant is entitled as such treasurer, and for a decree 
against them for the aniount. To this bill, défendants demur. 

Rose, Hemingway & Rose, for complainant. 

S. Brundidge, J. W. House, and Menifeé House, for défendants. 

TRIEBER, District Judge (after stating the facts). The demur- 
rer challenges the jurisdiction of this court, and also the sufficiency 
of the bill. As to the jurisdiction, the contention of the défendants 
is that the treasurer is not the proper party to maintain this action, 
but that the railroad company alone can prosecute it; that the rail- 
road cOmpany bèing a corporation existing under the laws of the state 
of Arkansas, of which state both of the défendants are citizens, this 
court is without jurisdiction, and a corporation cannot delegate au- 
thority to its treasurer, who is a citizen of a state other than that of 
défendants, to institute a suit in this court which the corporation it- 
self could not maintain, for want of a diversity of citizenship. It is 
further urged that, even if the plaintifï is a proper party, the rail- 
road company is also an indispensable party complainant, which would 
defeat the jurisdiction of this court. 

Is the railroad company an indispensable party to this action? It 
is well settled that, although persons may be proper parties to an 
action, unless they are indispensable to a proper and final détermina- 
tion of the controversy they need not be made parties. Equity rule 
47 specially provides that: 

"When parties who might otherwise be deemed necessary or proper parties 
to the suit cannot be made parties, by reason * * * of the fact that their 
joinder would oust the iurisdiction of the court as to the parties before tho 
court, the court may, in its discrétion, proceed in the cause without making 
such persons parties; and in such case the decree shall be without préjudice 
to the rlghts of the absent parties." 

In Sioux City Terminal R. & Warehouse Co. v. Trust Co. of North 
America, 27 C. C. A. 73, 82 Fed. 124, this subject is so fully discussed, 
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and the authorities collected, by Judge Sanborn, who delivered the 
opinion of the court; that it is unneceâsàry to cite them hère. See, 
also, Anthony v. Campbell, sô C. C.A: î,g$, il2 Fed. 212. Besides, 
the soie.object of this bill is, to collect th^ fun,d of which the com- 
plainant allèges, and the demurrèr adn^its, he i$ the proper custodian, 
or, in other words^ this is an action by a trustée of an express trust 
to recover a fund for the benefit of his Cfestui que trust. The court 
is not calledupon to admînister or dî^tribute the fund, noris there 
anything in the bill in ai^ wise affecting the relations of the complain- 
ant with the railroad Company of which he is the treasurer. While 
it istrue thaï the gênerai rùleis that, in suits respecting trust property 
brougjlij' eitiitèr by, or against thè truste the cestuis que trustent, as 
well as the tijustees, are necéssàry partie^,, there are jseveral exceptions 
to this rule. One of them is that where the suit is brought by the 
trustée tp recover the trust property or to reduce it to possession, 
and in no wise aiïeçts his relation with his cestui que trust, it is un- 
necessary tpmake the latter a party. Horsley v. Fawcett, 11 Beav. 
569; Carey Vi'Brown, 92 UvS. 171, 23 L. Ed< 469; Ross v. City of 
Ft. Wayne, il C. C. A. 288; 63 Fed.' 46$; Dickenson v. Harris, 48 
Ark. 355, 3 S. W. 58. ,In Carey v. Brown, supra, the court, speak- 
ing of this exception, say, "Suçh is riow the settled rule of equity 
pleading and practice." 92 Tj. S. 172, 23 L,. Ed. 469. The treasurer 
of the corporation is the proper custodian of its funds, and his re- 
ceipt to his predece&sor for thç funds in his hands is a good release, 
if the moneyiiYas. paid over to him. As ,such treasurer, he is a trus- 
tée of an express trust for the use of his corporation, and responsible 
to it for the proper discharg« of his duties. There is no reason why 
he should betreateddifïerently than a trustée in a mortgage, and the 
law is well stettled, at least in the i^tione.! co,urts, that such'a trustée 
raay maintain a suitfor the protection of the cestui que trust without 
joining him fis a party, unless the cou,^t is to make a distribution of 
the funds. Noii will the citizenship of the beneficiary afïect the juris- 
diction of the court,, that of tjie trustée alone determining it. Coal 
Co. V. Blatchford, 11 Wall. 172, 20 L. Ed. 179; Knapp v. Railroad 
Co., 20 Wall. 117, 22 h. Ed. 328; Dodge y. Tulleys, 144 U. S. 451, 
12 Sup. Ct. 728, 36 L,. Ed. SOI ; Morris v. Lindauer, 4 C. C. A. 162, 
54 Fed. 23; Pennington v. Smith, 24 C. G. A. 145, 78 Fed. 399; 
Moon, Removal, § 134. The suprême court of Arkansas has held, 
in two well-considered cases, that to recover moneys which should 
be paid into the çounty treasury, either by the former treasurer or 
the collector of taxes, the suit may be niaintained either by the treas- 
urer of the county in his own name, or by the state for the use of 
the county. Haynes v. Butler, 30 Ark. 69; Hunnicutt v. Kirkpat- 
rick, 39 Ark. 172. And those décisions were rendered in the ab- 
sence of any statute authoriziiig the treasurer to sue. So, in the case 
at bar, perhaps the- corporation could hâve maintained this action; 
but so can the treasurer, if the corporation sees proper to permit him 
to do so. The duty of the treasurer, tipon the expiration of his term 
of office, is to pay the funds of the corporation to his successor, who 
is the proper custodian of ail the corporate funds. Being entitled to 
the possession of a thing, whether in his own right or as trustée. 
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pledgee, or bailee, such person may maintaina suit for the recovery 
thereof in his own name. Clifton v. Wynne, 80 N. C. 145 ; Johnson 
V. Goodridge, 15 Me. 29; Cobbey, Repl. § 423. 

The suggestion of counsel for défendants that the decree of the 
court will not be conclusive on the railroad company, if not a party 
to the action, is fully met by the allégation in the bill, which the de- 
murrer confesses to be true, that the suit is prosecuted by com- 
plainant by authority, and in pursuance of a proper direction of the 
corporation. 

It is next urged that the complainant has a complète and adé- 
quate reniedy at law. In the national courts, equity will not assume 
jurisdiction if the law courts aflford a complète and adéquate remedy, 
regardless of the practice prevailing in the courts of the state in 
which the cause of action accrued or is pending. Section 723, Rev. 
St. U. S., prohibits it. But to hâve this effect it is not enough that 
there is a remedy at law. It must be plain and adéquate, and as prac- 
tical and as efficient to the ends of justice and its prompt adminis- 
tration as the remedy in equity. Boyce v. Grundy, 3 Pet. 210, 7 
L. Ed. 655 ; Watsûn v. Sutherland, 5 Wall. 74, 18 L. Ed. 580 ; Davis 
V. Wakelee, 156 U. S. 680, 15 Sup. Ct. 555, 39 L. Ed. 578; Smith v. 
Bank, 32 C. C. A. 368, 89 Fed. 832. Were this a bill to seek to re- 
cover the funds from the former treasurer alone, the remedy at law 
would be adéquate and complète ; but the main object of this bill is 
to charge the défendant bank as a trustée, upon the ground that, with 
full knowledge of the fact that the fund deposited with it by its co- 
defendant belonged to the railroad company, it fraudulently assisted 
Robbins in appropriating the money to his own use by changing the 
account from that of treasurer of the railroad company to himself 
individually. This allégation clearly entitles the owner of the money 
to hâve the bank declared in equity a trustée. Perry, Trusts, § 828 ; 
Duncan v. Jaudon, 15 Wall. 165, 21 L,. Ed. 142. Nor is the character 
of trust money changed, although the trustée deposits it in the bank 
to his Personal crédit, if the bank has notice of the trust, and the 
bénéficiai owner is entitled in equity to a charge upon the new in- 
vestment to the extent of the trust fund. Central Nat. Bank of Bal- 
timore v. Connecticut Mut. Life Ins. Co., 104 U. S. 54, 26 L. Ed. 
693; Bank v. Walker, 130 U. S. 267, 9 Sup. Ct. 519, 32 L. Ed. 959; 
CarroU Co. Bank v. Rhodes, 69 Ark. 43 ; Pennington v. Smith (C. C.) 
69 Fed. 188; Stock Yards v. Gillespie, 137 U. S. 411, 11 Sup. Ct. 
118, 34 L. Ed. 724. In the last-cited case, Mr. Justice Brewer, speak- 
ing for the court, says : 

"We are met with the proposition that equity ought not to Interfère when 
the law fumlshes a remedy; that when a bank has money In its possession 
which in fact belongs to a thlrd party, received from whatever source It may 
be, an action at law will lie; and that therefore no case for équitable 
cognlzance Is presented. But this latter proposition has some limitations. It 
may be true If the full légal title to the moneys Is in such third party, but It 
is not true when his tltle is équitable, rather than légal; and the rlght of 
thèse complainants, as against the banis* to the moneys deposited by their 
factor, is équitable. True, the obligation of a factor to his principal for 
moneys received on the sale of property conslgned to hlm for sale is not a 
debt created by one acting in a fiduciary capacity, withln the meaning of the 
bankrupt law, but It does not foUow that no fiduciary obligation inheres in 
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Sttcto debt itaiie ealW'OfChapman v. ForSytU, 48 tT; S. 202, Il L. Ed. 23(5, 
turned nptjSQfinuçh Ot tWe «xistence. of la.tjtet oWigatlon ss: on thé question 
as to what trust obllgatioKS /v^ere Intende^. i)y ithe banljrupt act. The court 
obseryes: 'Tl^e ca^es enùmërsCted, "the défalcation of a public offlcer," "ex- 
eeutdr,^' -"""aàtùinlstrator," "giiiai^dlan," or 'trustée," are not cases of implied, 
"but spêèlàl; trusts, and the "other flduClary capacity" nientioned must mean 
the same clasa Qf trusts. The act speaks of technical trusts, and not those 
■syhlch the law ln^plies f rom the contract. A fa.ctor Is pot, therefore, wlthln 
the act' lï çannot be doubted that an élément' of a flduciary nature enter s 
Into the obligation of the facto*,— an élément différent from thât wljlch exists 
in case of vendôr and purçhaser. There Is a confidence beyond that In the 
capacity and 'ntUltngness of a debtor. to payj There ls:.a rellance of a prin- 
cipal on hls .ag©iit,-ra confidence that the agent will do as bis principal directs, 
and be loyal ïp the dùtles sprliiging from sûch relation. When property is 
conslgned to a factqr, and before sale, who doubts the continuing tltle of the 
principal, or hls pèwter to restraln unauthOHzed disposition of such property, 
or to oompel observance by the factor of ali the conditions of the trust re- 
posed In hlna? Can it be that on the moipent of sale ail thèse rights of the 
principal and cpnslgnor end, and that thçre has arlsen in théir place nothing 
but a simple dèbt frpin factor to principal, with absolute power on the part 
of the factfar to disposé of the moneys received as he sees fit, and with no 
power on tlie tîart.of the principal to challenge such misappropriation, when 
the party whp receives the sipiieys knpws the wrongful act of the factor? 
Whlle it may betrue that a légal tltle to th,e moneys recejved on such sale 
is In the factor, rathër than în thè principal, so that the principal may not 
malntaîn ah action at law as àgainst onè recelving sueh moneys from the 
factor, yet equitably those moneys belongto the principal, and equltably 
they may be followed into the hands of any person who receives them, 
chargeable with notice of their trust çharacter. The case of Central Nat. 
Bank of Baltlniore; v. Conneeticut Mut. Life InS. Co., 104 TT. S. 54, 26 L. Ed. 
698, is In point ïn that case one bilWnv^as the agent of the Insurance Com- 
pany. He k€pt aii account wlth the bank. The account was entered on the 
bank books with hlm as génial agent. As agent àt the Insurance company 
he collected, and it was his duty t;p remit, tbe premiums. In the course of 
his deallngs , with tbe bank he bdrrowed môney on hls Personal obligation. 
Elnally the bank feought to appropriate hls deposits to the payment of hls 
debt. The IHsurance company flled Its blH in equity to recover the amount 
of those deposlts, as equitably belongliig ,to It. The faet that they were 
premiums received for tlje Insurance, company was show-n. It was held that, 
under'the çircumstandes, the bank received them with knowledgeî that, though 
the légal tltle to the rnprieys was iù Dlllon, the bénéficiai ownership was in 
the "Insurance conipahy, and thé decree in favor of the Insurance company 
was therefore sustained. Thls court, by Mn Justice Matthews, discusses the 
question of tï^e llablUty of the; bank to the Insurance company, and the 
necessity of à,.çuit in equity to éstablish the rightS of the company, In thèse 
■ç^ords: 'It Is Objected that the remedy of the eomplainant below. If any 
exlsted, Is at'la^, àM not in equity. But the contract created by the deallngs 
in 'a bank; acppunt Is between the deposltor ànd the bank alone, wlthoUt 
référence tp tl^e bénéficiai , pwnership of the moneys deposited. No one cari 
sue at law for a brèach df thàt contract except the parties to it. There was 
no privity created by it, even upon the facts of the présent case, as we bave 
found them, betxPéen the bank and the Insurance company. The latter would 
not hâve beea llablc to the bank for an oVerdraft by Dillon, as was decided 
by the court in Central Nat. Banik of Baltimore v. Eoyal Ins. C!o., 103 U. S. 
T83, 26 L. Ed. :459; and, convérsely, for the balance due from the bank no 
action at law upon the account could he maintained by tlie Insurance com- 
pany. But although the relation betwéen the bank and Its deposltor is that 
metely of debtor afad «redltor,; and the balance due on the account is only 
a debt yet the question Is aliways open, "To whom, in equity, does It bene- 
flcially beloBgf'f If the moneys deposited belonged to a third person, and 
was held by thé deposltor in a flduciary capacity, Its çharacter Is not changed. 
by belng placed td his crédit In hls bank adcount' " 137 U. S. 422, 11 Sup. 
Ot. 121, 34 L. Ed. '274. 



, FIELD V. BAKBER A8PHALT PAV. CO. 925 

In Clews V. Jamieson, 182 U. S. 461, 21 Sup. Ct. 845, 45 L. Ed. 
1183, a fund had been deposited by the parties to a contract with the 
stock exchange for the purpose of securing the performance of the 
contract. A bill in equity having been fiiled for the fund, it was 
claimed that the remedy was at law ; but the court, in sustaining the 
jurisdiction of the equity court, said : 

"It Is shown that the money deposited by Schwartz & Co. was deposited 
hy them for and in behalf of the complainants, nnd Schwartz & Co. lay no 
clalm to the fund, or àny portion of it. Complainants demanded from the 
committee the payment of the whole fund to them on the ground that they 
were entitled to such payment by the terms of the trust, and because of the 
violation of the contract by Janllesou & Co., to secure which the latter de- 
posited $7,000 of the fund in question. The committee has refused to pay 
over any portion of this fund to complainants, although it lays no claim to it, 
or any portion of it, on Its own behalf. There is a dispute in regard to the 
right of the complainants to any portion of this fund, and a refusai on the 
part of the committee to pay it over to them. By reason of the facts, the 
committee occupied, from the time of the deposlt of the funds, a fiduciary 
relation towards the parties depositing It, and it became a trustée of the 
fund, chargea wlth the duty of seeing that it was applied in conformity with 
the provisions creating It." 182 U. S. 479, 21 Sup. Ct. 832, 45 L. Ed. 1183. 

In the case at bar the bill charges that the money was deposited 
by , Robbins with the bank as treasurer of the raiiroad company, 
which was full notice to it that the money did not belong to him in- 
dividually, but to the company. By accepting the deposit in this 
manner, and having full notice of Robbins' fiduciary position, it as- 
sumed the same relation, and became a trustée of the fund, charged 
with the duty of seeing to it that it was applied only in conformity 
with his duties as treasurer, and by aiding him to couvert that fund 
to his own use it became liable to the company therefor. 

The allégations in the bill are sufficient to entitle complainant to 
relief in equity, and the demurrer is accordingly overruled. 
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(Circuit Court, W. D. Missouri. July 15, 1902.) 

No. 2,407. 

1. CLOtTD ON TiTLB — KKMOVAL — ACTION IN EqUITT — POSSESSION OP PI.ATNTIPF. 

A suit In equity may be maintained for the removal of a cloud on title 
under the Missouri statutes, though plalntifC is not In possession. 

8. United Statbs Courts— Jukisdiction — Amount in Controvkhsy. 

Where complainant sued to set aside spécial tax bills assessed against 
certain lots In a clty, of which he owned the fee, and he was the équi- 
table owner of other lots assessed, and the tax bills on ail the lot.s 
amounted to over $2,000, the fédéral court had jurisdiction. 

8. Mdnicipai, Corporations— Spécial Taxes — Tax Bills — Rbgistration by 
City Clerk. 

The fallure of the city clerk of a city to register tax bills for spécial 
assessments, as required by the Missouri statutes, is not a sufflcieut dé- 
fense against the bills, the statute being directory merely. 

; 112. Jurisdiction of circuit courts as determined by amount in controversy, 
see notes to Auer v. Lombard, 19 C. 0. A. 75; Shoe Co. v. Eoper, 36 C. C. A. 
459. 
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4 Same— Strket Qbading— Assessmbkt. 

wfière^é évidence, In an action to restraln a spécial clty assessment, 
showeâ tMt the grading, for whlch the clty was not entitled to charge the 
alîuttïpg j»p>pBfty, waB not Included, at least to any great estent, in the 
cost of paving, and no extra chargé or expense for the grading was made, 
the fact that sonde grading was dôné was Immaterlal. 

6. Same— City Impbotbmbnts— Pbotkst— Statdtbs— Constitutionalitt— Re- 

VIEW. 

Where a nonresldent property owner dld not appear after notice and 
attempt to protest agalnst a clty street Improvement, he cannot, In an 
a,çtlon to restraln enîorcément of tax bllls agalnst hls property, obtaln 
a revlew of the constltutlohallty of Laws Mp. 1895, § 95, llmltlng the rlght 
to prétest to résident owhers. 

6. CONTBAOT FOR IMPBOVBMENT— ACTB OF Ai;.DEBMBN— RBVIBW. 

The board of aldermen of a clty, In procurlng the Improvement of 
streets and lettlng the contract therefor, do not act In a législative ca- 
pacityv but act In an administrative or business capaclty, and hence their 
acts are, rçvjlewable on the ground-of fraud or corruption. 

7. Validitv dF CoNTBACT— Limitation as to Matbbial. 

Where à contract for the paving of a street wlth asphalt llmlted the 
klnd of asphalt to be used to Trinldad asphalt, such fact, and the f urther 
fact that such asphalt was controUed by a single corporation, dld not 
afCect the valldity of the contract. 

8. Same— Evidence. 

Eîvidehcé In an action to vacate spécial tax bllls for municipal Improve- 
ments reviewed, and held not sufflcient to show corruption on the part of 
the clty council. 

9. Same— Nbcessitt of Impbovembnt— Rbview: 

Where oïle of the streets, of a clty, looated in an extrême and thlnly 
populated portion, had been well paved ^Ith macadam in 1892, and at 
the time the street was ordered paved! wlth asphalt by the clty council, 
In 1897, the macadam was hot badly worn, and the street was In good 
condltloûi the subséquent improvement was unnecessary, and spécial as- 
sessments therefor voifl. 

In Equitj''. 

R. H. Field, for complainant. 
Scarritt & Scarritt, for défendant. 

McPHERSON, District Judge. Not'being able to announce my 
views in the présence of counsel, I reduce my conclusions to writing, 
that they may be advised, and a decree àccordingly prepared. 

This case is one in equity to cancel certain alleged tax bills, which 
défendant asserts are liens on plaintiflf's real estate. Under the Mis- 
souri statutes, i plaintifï, in or out of possession, by proceedings in 
equity can rCttiOVe any wrongful cloud upon his title, and this court 
may followr stich procédure. Complainant is the owner of certain lots 
facing on three streets in the city of Westport, state of Missouri, 
which, December 2, 1897, on due proceedings, was merged in and be- 
came part of Kansas Gity. Excepting! as to one matter to be 
presently noticed, this date is not material, because ail things donc 
which are now the subject of controversy were done prior to that 
date, and when Westport was an ihdependent and separate munici- 
pality. The jurisdiction of this court is challenged on the ground 
that an amount less than $2,000 is in controversy. This contention 
arises on the foUowing fa,cts: The coirtplainant, R. H. Field, owns 
certain lots, and has the légal title thereto, in front of which paving 
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was donc. The tax bills for paving in front of those lots amount tô 
less than $2,000. But complainant has an équitable ownership, at 
least, in certain other lots. The title was taken in another as a mère 
convenience, and a déclaration of trust executed in favor of plaintiff 
as to those lots. Why complainant is not liable for those taxes I 
do not understand, and why he is not interested in clearing those lots 
of an alleged illégal tax has not been made to appear to me. Adding 
those tax bills to the others, ail held by défendant, and the juris- 
dictional sum is in controversy. The paving was donc on three 
streets in Westport, under certain resolutions and ordinances of West- 
port and contracts between that city and the défendant company. 
The paving and work was donc, and the tax bills made out and 
signed by the proper ofïicer, prior to December 2, 1897, on which 
day, by a gênerai élection, the town became part of Kansas City. 
But the complainant insists that, because the tax bills had not then 
been registered in the books of the city, and, of course, not deliv- 
ered, such registry and delivery could not subsequently be made. 
I am content to state that in my judgment the statute is directory, 
and in no event could the failure of thé city clerk to register the 
tax bills defeat the défendant, and deprive it of compensation for 
labor and material, if otherwise it would be entitled to such compensa- 
tion. Such technicalities ought not to defeat substantial rights. 

And it is urged that the three streets, or some of them, had not 
been brought to the estabhshed grade, and that for grading the 
streets tax bills could not be issued as against the adjacent lots. 
And such seems to be the law. But the évidence shows that the 
matter of grading was but little more, if any, than what was required 
as part of the paving; that is, evening the surface, and putting 
it in proper condition. And, at ail events, there was no extra ex- 
pense of charge for the so-called grading. I therefore conclude that 
this contention is without merit. 

Section 95 of the Laws of 1895 (statutes of Missouri), under 
which the proceedings in question were had, in substance provides 
that the resolution for paving can be defeated or nuUified by a protest 
filed by a majority of the résident owners liable to be taxed on 
account of such improvement ; and by implication, at least, the non- 
resident owner cannot protest. Complainant was a résident of Kan- 
sas City, and therefore a nonresident of Westport; and he urges 
that this was an unjust and arbitrary discrimination in favor of a 
résident and against him and other nonresident owners, for the 
reason that résident owners, by protest, could defeat the résolution, 
whereas the law would not allow the city officiais to receive or 
recognize the protest from him and other nonresident owners. It 
is a well-recognized rule, and familiar to ail, that parts of a statute 
may be void, as being in conflict with the constitution, and the 
balance of the statute will stand and be enforced; and it is like- 
wise recognized that courts will not décide questions that are not 
practical, or necessary for the détermination of the case, or some 
phase of the case. If rights of parties hâve been trampled upon by 
reason of this statute, and a property right accorded to a résident of 
Westport which is denied to a résident of Kansas City, it would be 
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readily seen that there would be great force in the argumentçf com- 
plainanfs counsel that 'the provision, in questioi^ is in çonflict, with 
the fédéral constitution. But I fajl to fînd any îact of récorci in this 
case that Calls for a determinatlpn of the question, soelàbprately 
argued. It seem's to me that the conclusive ânswer ils that corhplain- 
ant had some knowledge of what was going on and what was being 
donc, and he made no remonstrance, and did not file or ôffer to file 
a protest, although it may be that he had no actual knowledge until 
too late to protest. But he had notice the same as résidents, to wit, 
by publication. If the resolution or proceeding could be defeated 
by protest, and if the complainant had the same right to protest, nôt 
by the statute, but under the constitution, as a résident owner had, 
then why did lie not protest, or ofïer to protest? And must he not 
do that or ofifer to do that which was required of a résident, before he 
can claim that he is denied equal protection? It seenis clearly so to 
me, and a discussion of or deciding the question is whoUy académie. 

The évidence in this case is voluminous, and I hâve .read and 
studied it with care, because of the charge of fraud in the procure- 
ment of the contract. When the board of aldermen were acting in 
this matter, I believe, and so hold, that it was not acting in a légis- 
lative capacity, but was acting in an administrative or business ca- 
pacity. And, this being so, the charge of corrupting influence de- 
mands considération. The charge, generally speaking, is that one 
McGowan, a Ipng-time and active politician of Kansas City and of the 
couuty, was, tHe active agent of défendant, receiving his compensation 
quite likely in the shape of commissions; and, the more contracts, 
the larger his receipts for his work. His method was to procure the 
signature ôf résident owners, askîng for the paving of the streets, 
which he did for a double purpose; The one was to give a moral 
backing to the aldermen, who would then say they were merely car- 
rying out the will of the people. The other purpose was to fore- 
stall the protests which might othefwise be made, and thereby de- 
feat the sçheme. That sucbweré his purposes I hâve no doubt. 
And that hé was very active- 1 hâve, no doubt. It is alleged in the 
bill thât, în order.to obtain theçe sigiiatures, McGowan oiïered re- 
bates on thé,s,pecial tax bîlls of suçh signers thus obtained. If 
this be so, it would be bl'ibery and corruption, as fully as if.money 
M^ère paid directly to prévferit protests, and, in my judgment, ought 
to and would'defeat the ^^ediàl ta5c bins.' Corruption, such as bribery, 
x^ill not defeat législative àdiOn, yet the action of aldermen ând of 
others necessarily Cohneçt^d tberewith in a business or administrative 
transaction would be defeated by a showing of knavery like that 
<hargéd. Alid, if the proQfs were présent,,! would not for a moment 
hçsitate to so décide. , It is within the knowledge of ail that there 
is no other burden so great as that of municipal government, and 
n0 other mâtter. calling for closçr scrutiny than the administrative 
aifïairs of ratiïiiçïpal govèrnnient. 

The cQn'çliision^ ,1 haye reached are not entirely satisfactory to my- 
self, but they afe' niore nearly so tlian if I were to find otherwise. 
The agent, BlcGowan, as already stated, was active in working up 
thèse contracts ; and, while the proofs do not show it, was, I assume, 
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working on a commission. He nO doubt importuned the résident 
property owners to sign his pétitions. The board of aldermen, as 
it seems to me, was swift to pass the resolutions and make the con- 
tracts for paving those three streets Connecting the two cities, which 
streets were but a block from a street to another, and ail parallel 
streets, with but very few buildings thereon. That the action of the 
aldermen was very oppressive to the property owners, and particu- 
larly to those nônresident, need only be stated, as there is practically 
no évidence to the contrary. But the fact that the aldermen acted 
oppressively does not show bribery, or other corruption; and I 
hâve searched the record, and find no évidence of corruption. The 
whole story is that McGowan worked for and obtained the con- 
tracts, pressing the -pcople with the supposed advantages that paving 
would be, and then pressing upon the aldermen that the will of the 
people must be carried out. But I fail to find évidence that there 
was any sharing of the profits with any of the aldermen, or the re- 
ceiving by or ofifering of rebates to any of the property owners. 
There is évidence that the attorney for the défendant company pre- 
pared the resolutions and ordinances. I see nothing wrong in this, 
for my expérience and observation hâve been that contractors with 
municipalities either insist upon having their own attorneys do such 
work, or at least work in conjunction with the soHcitor for the city, 
to the end that there will be a contract upon which a recovery can 
be had, or the bonds floated, when the contractor has done his work. 
That there were some irregularities in the adoption of the resolutions 
and ordinances and in making the contract is apparent ; but, without 
discussing them, it is enough to say that thèse defects were not 
substantial. Complainant resided near by, had some knowledge of 
what was going on by publication, if not actual notice, and made no 
protest, and ought not now be allowed to hâve the paving, and escape 
payment by proceeding in equity, on the grounds above referred to. 

The évidence shows that the contracts called for "Lake Trinidad 
asphalt." There is évidence tending to show that good asphalt, and 
quite as good as Trinidad, can be obtained from Bermuda, Mexico, 
and from places in the United States. On such facts it is contended 
that the city had no right to lirait the contract to Trinidad, and that 
in so doing the commerce clause of the constitution was violated, 
and that the fédéral anti-trust statutes were likewise violated. And 
this argument is emphasized by complainant's counsel, because, as 
he contends, the défendant has a liionopoly of Trinidad asphalt. 
The évidence does not show this to be so. But, if it does hâve the 
monopoly, I do not believe the point is well taken. An individual 
certainly has the right, in the érection of an improvement, to get 
that which he believes the best, and that which he prefers, regardless 
of the reason ; and he should not defeat a recovery by showing that 
in fact something else was as good or better, or that the vendor had 
a monopoly. And why should not the same holding be made as to 
a city ? Can it be so that because the city concludes, although wrong- 
ly, that Trinidad is the best asphalt, that its contract must be can- 
celed on a showing that the Trinidad is not the best, and that it is 
117 F.— 59 
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the subjectioî « !moîid|x>lyî^^ W the évidence to other as- 

phalts? Wlîy'ttot receiVe évidence' as to brick or other paving? I 
think this plattèr was in the province of the city to détermine, and 
that the céiûrts hâve no right to retiew it. 

Other objections are made^ sûch as alleged violations of the state 
constitution,' a;ntl<a failure to observe thie state statutes, which I feel 
that I needHOt présent îrt détail, believing that they are without 
merit. But thëlre is an Xïbjection tO part of the paving which is not 
one of irregdlârity, but àri objection calling for spécial considération, 
and a rulîog^^ tteteon; îThe-clainx iâ made as to part of the paving 
that it wasi ttttnecessat*y and unreasônable, because the streets had 
recently béefi paved with dther material, as yet but little worn, and 
which was substaiitiali and sufficient for ail practical; purposes, and 
that this forïner paving had been donc at the expensë df the adjacent 
pifOperty owflèrSi That a city cotlncil can pave its streets on due 
proceedings is Cônceded by ail. But when this power has been ex- 
ercised, and thé streetb paved, and the expense thereof taxed up 
against the adjacent prbperty owners, and they hâve pavéd the same, 
wheh may the city council âgaitl hâve the street paved? I concède 
that, if itiS doubtful whether the former paving is still suitable, the 
judgment ô'f thecîty authorities to repave should not be ridden down 
by the coùrfis/ 'But can thé city council one year macadam the streets, 
and the néxt yeàr, with new ofificers, pave with brick, and the next 
yeâr-^vith asphalt, ail at the expense of the adjacent property owners, 
merëly to suit the whims of ^ supposed taste of the yearly change bf 
city offlcers? • Mîlst not such oppression, which amounts to- confisca- 
tion, be contrbllëd by thè courts? Can such matters be under the 
eîxclusive coritrol and jurisdiction of !the ofïieers of the city? I am 
clearly of the opinion that the courts should and must interfère if the 
Sttèèts afè âlready covered by a substantial paving. The évidence 
shows the fôilowing : Vi^yandotte street, one of the streets in question, 
was paVed^ith macadam in the year 1892 or 1893, four or five years 
before the as|)halting in question, To ail practical piurposes the part 
of the street in îqùestion was in the country, with but few houses, and 
quite a distance from any place that couîd be called a city, or part 
of a city, other than by name. There were no sidewalks. The mac- 
adam was about 12 indies thick, and when swept ofï was ail right, and 
in good condition. It was but very little worn, and good for many 
years' service. It had been put down by municipal authority, and 
assessed up and against the adjacent property, and spécial tax bills 
had been issued therefor, and paid for by the owners of the adjacent 
property.- It therefore seems to me, and I so hold, that the repaving 
could not be -lawfuUy done solely because the municipal authorities 
within the four years had changed their minds as to the materials 
for paving, and that, as a matter of taste, asphalt to them seemed the 
better, or smoother, or the more beautiful. Thèse suggestions do 
not apply at ail to Baltimore street, and only in a measure to Main 
street. ' ■ .1 r; ' 

The decree in this case will afïord the complainant the relief prayed 
lor as to Wyandotte street, and the relief prayed for will be denied 
as to the other two streets ; each party paying half the costs. 
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COLWELL V. FULTON. 
(Circuit Court, D. New Jersey. August 27, 1902.) 

1. CONTRACT— MONKT— InSTALLMBNTS. 

Where the payment ot installments of money Is provided for In an 
agreement, suit may be brouglit for them as tliey accrue during the 
eurrency of the agreement 

8. CON TRACT OF SaLB— RlQHT TO TbRMINATB. 

0., In considération of $193,000, agreed to convey to P. certain land, to 
transfer shares of stocli in a company, and assign a mortgage of $340,- 
000 glven by the company, an installment of $15,000 on the considération 
to be paid when the deed was delivered and the stock transferred, and 
$500 a month thereafter to be paid for 10 years on account of interest 
on the balance of $178,000, F. having the right at any time within the 
10 years to pay the $178,000, wlth interest, when ail claim of C. should 
be relinquished, and it being provided that moneys received from sales 
or rents should be applied on the purchase priée with a release of ail 
claim by C. when the $178,000, with interest, was paid from any source. 
It was aiso provided that if F. had to foreclose the mortgage, and 
bought in the premises, he might exécute a mortgage thereon to 0. for 
the balance due, with interest, without Personal Uabllity, or end the 
matter by conveylng the promises to C. There was a further provision 
that, if F. was in default for 30 days, C. could foreclose the mortgage, 
which was to be reassigned to him as collatéral, or he might, on notice, 
sell it. Beld, in au action for the monthly installments of interest, that 
the contract was not a terminable one, amounting to no more than an 
option, from which F. could retire at any time. 

Demurrer. Action at law to recover monthly installments of $500, 
alleged to be due from the défendant under the first numbered para- 
graph of the following agreement: 

"Articles of agreement made and entered Into thla seventeenth day of 
August, A. D. 1892, between Charles R. Colwell, of the village of Weymouth, 
In the county of Atlantic, and state of New Jersey, of the one part, and 
Ellsha M. Fulton, of the city, county, and state of New York, of the second 
part, in the manner following: 

"The sald party of the first part, in considération of the sum of one hun- 
dred and ninety-three thousand four hundred and forty-two dollars, to be 
paid to him as hereinafter mentioned, hereby agrées to sell unto the said 
party of the second part, bis hoirs and asslgns, by a proper deed of convey- 
ance contalning a gênerai warranty and the nsual full covenants in fee sim- 
ple, free from ail incumbrance, twenty-ûve hundred acres in lots of about 
twenty acres each, known as the 'Twenty-Acre Lots' on the plan of farms 
of the late Weymouth Farm and Agrlcultural Company, sltuated near Ham- 
monton, in the county of Atlantic, and state of New Jersey; and to transfer 
and dellver four thousand shares of the capital stock of the Industrial Land 
Development Company. And the sald party of the second part, on the deliv- 
ery of the sald deed at the time and in the manner hereinafter mentioned, 
and the said stock, does agrée to pay to the sald party of the first part the 
sum of fifteen thousand dollars, the sald sum to be paid and taken as a 
flrst installment on account of the èntlre considération of this agreement. 
It is understood and agreed that the said deed wiU be delivered, and thé 
shares of stock transferred, when and as soon as opportimity can be had 
for a full and complète investigation of the title of the said premises, and 
the said party of the first part is able to make the tltie thereto required by 
this agreement, at the office of Samuel Fulton, In the Bullitt Building, in 

îl. See Action, vol. 1, Cent. Dig. S 614. 
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the City of Philadelphie, ■when the sald sum of fifteen thousand dollars shall 
be paid by the sald partyof the second part And the sald party of the flrst 
part does also hereby agrée to sell, assign, transfer, and set over unto the 
said party of the second part a second indenture of mortgage, bearing date 
the 3rd day of September, A. D. 1891, made by the Industrial Land Develop- 
ment Co. to him, the sald party of the flrst part, to secure the payment of 
$34O^000r'V(^hlch sald mortgage Is recorded in Liber 30 of Mortgages for the 
couHtyoC Atlantic, in thftstate of New Jersey, at page 303, and upon which 
sald mortgage the said party of the flrst part does covenant that there is 
now due and owlng the sum of $337,380, with interest thereon from Sept. 
3, 1891,it<)gether wltb t^e lands therein descrfbed, and the covenants and 
stipulations therein contalned, and the bond or obligation therein recited, and 
the moB€)y due and to grow due thereon, wlth the Interest, for the consid- 
ération, §t, the time, at the terfûs. and in the manner foUowing, that is to say: 

"Flrst,, j'pç the termof ten years beginning on the 3rd day of September 
next çBSialng the date of this agreement the sald Fuit on shall pay to tUe 
said Oolwçil monthly, on the Srd day of each and every month, flve hundred 
dollars. Said monthly payments shall be on account of the Interest aecrulng 
on the sald $178,442. 

"Second. The sald Fulton may at any time wlthln the period of ten years 
from the date hereof pay to the said Colwell, the said sum of $178,442, with 
interest from the date hereof, or the balance théreof, after deductlng ail 
moneys recelyed by the sald Oolwell on account of sald sum as hereiuafter 
provided; and th^ said Çolwell will reilnquish any claim he may hâve for 
the said bond and mortgage or the said mortgaged lands in case of a fore- 
closure sal^ as herelnafter provlded, and- this agreement shall cease. 

"Thlrd. sTjie rate of Interest under this agreement shall be sis per cent 
per annum. a 

"Pourth. That ail payments shall be in cash, or check equal to the cash, 
without abatement, défalcation, or discount. 

"Fifth. Tha,t th^ sald iFulton shall atall tlmes during the opération of the 
terms of tJils agreeujient hold the sald Colwell harmless from the operati9n 
of any mol^êàge tor othèr liens that noTl? Is or that may hereafter be ion 
or agalnst the lands and premises defeéribèd In the mortgage hereinbef ore 
mentlonedî . and- this covenant, numbered 'Fifth,' the said Eulton guaranties 
absolutely, "whether such mortgage or lien is a prior or subséquent lien to 
itbe mortgage hereby agreed to be conveyed on sald lands and premises, or 
i any part thereof. ; 

"Slxth. That so long as the terms, times, paymentSji conditions, and limita- 
tions are obsarsreâ and eisecuted on the part of and by the said Fulton. the 
said Ool-weU,! at the request of the stild Fulton, shall release portions of the 
land subjectîtô the lien of said mortgage, from the opération thereof. The 
Htnds so: to 1« releaaed by the said! Colwell; upon the request of the sald 
JPulton i as; aforesald; shall be such, afld only such, as Is provlded for in a cer- 
taija, agreement between thèse said land conapanies and the said Colwell bear- 
ing. date the 3rdrday of September, 1891. The proceeds from said releases 
shall be pald to the said Oolwell upon and as part of the principal sum of the 
above-mentloBed considération. 

; "Seventh. That ail moneys whlch may be or which may hereafter become 
due upon anylease of the,iaortgaged lands or contraet ma4e or to be made 
by the ■sald, Fult(»i' wlth. theirsaid the todustrlal Land i Development Oo. for 
rent or npon- SS-les of wood.ids^, 8tone,,sand, or other product of the said 
lands, sîW:îl,llniC5aBeïtca«be ;;«) arrangfid with the I said company, be paid 
to the saW CoiweU, to be apulled by hlmas well upon the moneys due upon 
the sald mortgage as upodé the oonsldeçatlon of thla agreement The said 
Fulton shall report, when [reasiested so to do by the said Oqlwell, the amount 
ofc wood, ieIay,î8tone» sand, or other product of the said mortgaged property, 
and the sald; Oolwell, or ihis agents, iflhall hâve accesSfjat ail tlmes to the 
books of th^iitadustrlal Land' DevelopjaentCo., and the .flrm or company 
abput to leasg and operate,.the paper mllls and saw mllls at Weymouth upon 
said lands, or upon any other Company or companies.that may be formed by 
the sald Fulton under any contract or lease hè may maire wlth the Indus- 
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trial Land Development Co., for the purpose of aseertatnlng the amount of 
wood, clay, stone, sand. or other produce of said property which may be sold. 

"Eighth. AU moneys recelved by the said Oolwell on account of the prin- 
cipal or interest on the said mortgage, or derived from release of the mort- 
gaged lands, from the sales of land in case of a foreclosure of the said 
mortgage, and the purchase of the mortgaged lands thereunder, as herein- 
after provided, and ail money received under the provision of the last pre- 
ceding clause of this agreement, shall be credited as well on account of the 
principal and interest of the said mortgage as on account of the considéra- 
tion of $178,442, and the interest thereon, the considération of this agree- 
ment. When and as soon as the said Colwell shall hâve received on account 
of the said mortgage, or the said lands in case of foreclosure sale, from any 
or either of the sources aforesaid, or from any other source, the sum of 
.$178,442, with interest thereon from the date hereof, ail interest he may 
hâve in the said bond and mortgage or the said lands shall cease, and he 
shall release to the said Fulton any claim or interest he may hâve thereto 
or thereln; and from and after the receipt by the said Colwell of the said 
sum the said Fulton shall be entitled to the said bond and mortgage, or the 
said lands in case of foreclosure sale, as hereinafter provided, and ail moneys 
(lue and to become due thereunder. 

"Ninth. The said Fulton shall hâve the right to foreclose the said mort- 
S&ge at any time in case default shall be made in the payment thereof, un- 
der his own direction, in the name of the said Colwell, or otherwise, as may 
be proper, and by such sollcitor or counselor at law as he may employ for 
that purpose: provided, nevertheless, that he shall assume and pay ail the 
pxpenses of such foreclosure, and shall agrée that, in case at such foreclo- 
Kure sale the sum of 1178,442, or such balance as may be due on the con- 
sidération of this agreement, shall not be realized, the said Fulton will buy 
in the said mortgaged premises, and immediately thereafter convey the same 
to the said Colwell, or in lieu thereof exécute to the said Colwell a mortgage 
thereon (to be a naked mortgage, and not to involve any Personal liabillty 
npon the part of the said Fulton) for the considération of this agreement, or 
such balance as may remain due thereon after deducting the payments 
thereon provided for in this agreement, payable at a date thereafter equal 
to a day ten years from the date of this agreement, and containing the ordi- 
nary interest, tax, and Insurance clauses; and shall, before entering upon 
such foreclosure proceedings, exécute to the said Colwell a bond in $100,000, 
with ample surety, conditioned for the faithful performance of the agreement 
relative to such foreclosure and sale as contained in this clause of this 
agreement. And in case of said foreclosure, the purchase of said lands there- 
under, and the exécution of said mortgage, the said lands, shall thereafter be 
treated and considered in the place and stead of the said mortgage, and be 
otherwise governed by the terms of this agreement. In case he should elect 
to convey the said lands to said Colwell, this agreement shall be terminàted. 

"Tenth. As soon as practicable after the exécution of this agreement, the 
said Colwell shall assign to the said Fulton, by a proper deed of assignment 
for that purpose, the said bond and mortgage, and the said Fulton shall there- 
upon Immediately and contemporaneously reassign the same to the said Col- 
well as collatéral, and under an assignment conditioned for the faithful per- 
formance by the said Fulton of his promises and covenants in this agree- 
ment contained. 

"Tenth A. In the event of a default by the said Fulton of any covenant 
of this agreement for the space of thirty days, the said Colwell shall hâve 
the option either to foreclose said mortgage, or dispose of the same, on de- 
mand and notice to the said Fulton, at public sale. 

"Eleventh. That this agreement shall be binding upon the heirs. executors, 
administrators, and assigns of both the parties hereto as fully as though the 
same had been mentioned and eovenanted in each and ail the covenants 
liereinbefore and hereinafter mentioned. 

"Twelfth. That for the due performance of ail and singular the covenants 
and agreements aforesaid the said Elisha M. Fulton and Charles R. Colwell 
do bind themselves, their heirs, executors, and administrators, each, to the 
other, his heirs, executors, administrators, and assigns, in the sum of one 
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hundired and :|eyenty-elght thousand and four hundred and forty-two dollars, 
flrmlyt)ytîièse présents; sald sum to ^e a lien upon sald bond, mortgage, 
and sbareâ ot Mibck, and to be consideied as llguidated damages. 

"in tpitness ""«irhereof the parties to theSe présents bave bereunto Inter- 
changeable set thelr bands and seals tbe day and year first written above. 
"[Slgned] Charles R. Colwell. [Seal.] 

"E. M. Fulton. [Seal.] 

"Sealed ^nd dellvered In the présence of 
"[Signed] Edward A. Day." 

The défendant paid the installments up to March i, 1894, but no 
further, and on August 28, 1894, he served the plaintiff with the fol- 
lowing notice: 

"New York, August 28th, 1894. 

"Tô Chas. K. Colwell, Esq., aBd Mrs. Laura K. Oclwellr-Dear Sir and 
Madam: I no longer désire to beconie the owner of the indenture of mort- 
gage datèd December 3rd, 1891, and made by the Industrlal Land Develop- 
ment Co. to Charles E. Colwell, and I therefore hereby notify you that I 
termlnate and rétire from the option of purchase contained In the agreement 
of August 17, 1892, between Mr. Colwell and myself. 

"Truly yours, B. M. Fulton." 

The plaintiff answered this with the following letter: 

"Weymouth, N. J., August 31, 1894. 
"B. M. Fuljiqn, Esq., Mays Landing, N. J.— Dear Sir: For Mrs. Colwell 
and myself I àcknowledge receipt of your letter of August twenty-eighth. 
Please take notice that you wlU be held to tbe strict f ulflUment of the con- 
traet of August 17, 1892. I am obliged to infer that you wish to withdraw 
from your outlihe of à proposition of August 27th, whlch you requested Mr. 
Stnàrt and I to figure on and dlscuss with you later. 

"Very truly, 0. R. Colwell." 

The agreement and thèse two notices were set out in the déclaration, 

R. V. L»indabury and E. A. Day, for the demurrer. 
D. J. Pahcoast, for plaintifï. 

ARCHBALD, District Judge.* According to the agreement which 
is the bâsis (?f this action, Colwell, the plaintiflf's testator, in consider- 
jition of $i'9i,^, was (i) to convey to the défendant, Fulton, 2,500 
acres çf latift near Hammonton, Atlantic county, N. J. ; (2) transfer 
to him 4,000 Shares of the Industrial Land Development Company; 
and (3) assign and transfer a mortgage of $340,000, given by the said 
Industriai L^d Development Company, on which he guarantied 
$337>38o-to bé due. As the first installment on the entire considéra- 
tion named, Fulton was to pay $15,000 when the deed for the land 
was delivered and the shares of stock were transferred to him. This 
left $178,442 to be still taken care of, and it is with regard to this 
that the rest of the agreement is particularly concerned. Without 
going over it in détail, I see no spécial ambiguity in it, nor any great 
difïïculty in construing its différent provisions. It was evidently 
framed to çarry out an arrangement by which Colwell was to turn 
over to Fulton the several things which he did, for which Fulton was 
to pay him $15,000 down, and so handle the property that Colwell 
would realize $178,442 more out of it; Fulton raaking ail that he 

1 Speclàllj^ àssigned. 
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could over and above that, which was evidently the inducement for 
him to go into the scheme. The demurrer is based upon the idea 
that the agreement was a terminable one, amounting to no more than 
an option, from which Fulton was entitled to retire at any time, and 
that, having given notice of his intention to do so in his letter of 
August 28, 1894, which is set out in the déclaration, he is no longer 
liable thereon. There is nothing, in my judgment, in the varions 
provisions which it is claimed sustain this contention, either singly 
or collectively, to support any such idea. It is averred in the décla- 
ration, and is admitted by the demurrer, that the agreement was 
fully complied with on the part of Colwell. It is therefore to be 
taken as a fact that Colwell conveyed to Fulton the 2,500 acres of 
land near Hammonton, and transferred to him the 4,000 shares of the 
Industrial Land Development Company, as he undertook to do, and 
further assigned the $340,000 mortgage. Ail this property is now 
in the defendant's hands, and, notwithstanding that he has accepted 
the considération so furnished by Colwell, which there is no sugges- 
tion that he proposes to hand back, he would hâve us believe that 
there was to be no continuing reciprocal obHgation on his part which 
he could not throw off at any time. If this is the way the agreement 
reads, well and good ; but it is not to be made to do so by doubtful 
impHcation. While it is true that Colwell was paid the $15,000 which 
he was to get at the outstart, this is distinctly stated to be the first 
installment on the $193,442, which is declared to be the entire con- 
sidération due him, and the rest of the agreement, as already stated, 
is concerned with the way the balance, $178,442, was to be worked 
out. When Colwell secured this, his interest in the matter was to 
cease. This was to be the spécifie resuit, according to the second 
paragraph of the agreement, if Fulton at any time within the 10 years 
should pay him whatever of the $178,442 had not been taken care of ; 
and it was also to follow, according to the eighth paragraph, when- 
ever this sum was realized from any source. There was but one 
other way practically provided for bringing the agreement to an end. 
According to the ninth paragraph, if Fulton had to foreclose the 
mortgage, and bought in the premises, he might either exécute a 
mortgage thereon to Colwell for the balance due, with interest, with- 
out Personal liability , or he could end the matter by conveying the 
premises directly to him without more. It is, indeed, provided by 
paragraph 10 A that, in case of a default by Fulton for 30 days in any 
of his covenants, Colwell could foreclose the mortgage (which, ac- 
cording to another paragraph, was to be reassigned to him as col- 
latéral), or he might, at his option, after demand and notice to Ful- 
ton, dispose of it at public sale. Just what would be the efifect if the 
latter course were pursued, is not clear. To a certain extent it would 
terminate the agreement, and perhaps may be recognized as another 
means for doing so. But this comprises ail that there is, either direct- 
ly or indirectly, for bringing the agreement to a close, and the means 
so provided necessarily preclude any others. But in the meantime, 
while the scheme was in process of being carried out, Colwell was 
not to be left without any return from the property which he had 
turned over to Fulton, and hence we hâve the provision with regard 
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tOjthepajjments on account pf înterest, which îs the subject of this 
sui,|,; ;|By ,the ve^y first of thçr^ut^bered paragraphs of the agree- 
niçint SÇ^oIwelI was to receive $|,cx> monthly on the 3d day of each 
month a?, a payaient on account of the interest accruing on the de- 
ferrçd $;i 73,442. This undertaking: by Fulton is absolute, and is net 
conditioned on the outcome of thç. transaction, or anything else. He 
wasvto.pay it month by monjth until the agreement was brought to 
a;i end in some one of the ways^ which we hâve discussed. For a 
yèar and' a.half he recognized tjie obligation, making payments up 
to Hayph;!, 1894; but he has done nothing since. At the time this 
suit was-jibrought there were sor^e ninety-odd of thèse instaUments 
due, and, the plaintiflE is clearly enti^ed tp recover them in this action. 
Tjiere; is, np difficulty beca,use it is brpught during the currency of 
thç agrpernent. It does not sound in damages for a breach, but is 
simply jfor the monthly sums of $500, which the défendant covenanted 
tO;pay;,,,and it is well settled that, where instaUments of money are 
providfd for, suit may be brought for therti as they accrue. Bush 
V. StowelJ, 71 Pa. 208, io Am. Rep. 694; Tucker v. Randall, 2 Mass. 
283; Cpoiey V. Rose, 3 Mass. 221. 

Let judgment be entered on the demurrer in favor of the plaintifï 
for the instaUments due on the agreement in suit at the time of the 
bringing pf this action, with leave to défendant within 10 days, for 
cause shûwh, to apply to be allowed to answer over. 



McCANN T, WAI/LAOE. 

(Circuit Court, D. Oregon. September 12, 1902.) 

No. 2,672. 

L: MïNES-T^HJTJHOTION AOAIHST FlOWAOb'oF LaHDS— GBOtTNDS. 

Piaitii^ brought suit to enjoln défendant from discliai-ging the water 
used iri operâtlng a placer mine, brought through a tunnel by défendant 
Intd éM àttificlal creék or dltch whleh flowed through plalntifC's farm 
and Whîcll was In some places blgher than the adjacent land, alleging 
damage jErdm subirrigation and j ayerflow, and the deposit of mining 
débris op. the land. The prépondérance of évidence was against the 
cialm qf injury frorh subirrigation, and tended to show that the ditch, if 
kept in ferôper repafr, was sufflcient in size to carry the water from the 
mine la addition to the natural flow thereln at ordinary stages without 
overflOT<rl«g, and it was shown that défendant had ofCered to build 
levées where necessary and to keep.the ditch in repair through plaintifE's 
land, but |hat plaintlfl refused to permit It. It was also shown that he 
madé no» ôbj^câon Whlle défendant Vas expending a large sum in con- 
strticting the tunnel to bring the water to his mine. Held, that plaintifC 
had no equity upon the facts shown which entltled him to an injunction. 

In Equity. Suit for injunction. On final hearing. 

Wrn. MLiColvig and George H. Durham, for complainajit. 
•Robert G; Srnith and WiUiams, 'VV-ood & Linthicum, for défendant. 

BELlviNGER, District Judge. fhiï is a suit to restrain the de- 
fendant, in the opération of a placer mine, from damaging plaintifF 
by flowing water over his land aiad depositing mining débris or 
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sHckens thereon. Since the commencement of the suit the mine com- 
plained of has been sold to the Althouse Mining Company, and the 
Company is in fact the real party in interest. 

The water used in the opération of the mine in question is taken 
from Althouse creek by means of a tunnel through a divide that 
séparâtes the waters of that creek from Democrat creek. The 
amount of water so taken is some 2,000 inches, miners' measurement. 
Below the mine défendant has built a slum dam 216 feet long. This 
dam is built by driving piHng, six feet apart, and planking the same 
on the inside with 2-inch plank, 12 feet long, put down close. The 
piles are from ro to 12 inches in diameter and 20 feet long. They 
are driven in the ground so that they protrude above it 10 feet. The 
water flowing over this dam spreads over a flat thickly covered with 
willows to a width of some 300 or 400 feet for a distance of from 800 
to 1,000 feet, where it is taken up by Democrat creek or gulch, a 
part of it by means of an intersecting ditch. The point where this 
overflow reaches Democrat creek is about half a mile above plaintifï's 
land. This creek, or gulch, runs on a line, straight or nearly so, 
through plaintiflf's land for a distance of about a mile. This ditch 
is artificially made, and is higher than some of the adjacent land. 
It has a fall of some 14 or 16 feet in going through the land in ques- 
tion. One of plaintiff's witnesses, testifying from actual measure- 
ment, gives the width of Democrat gulch through plaintiflf's premises 
at from 10 to ii}i feet, and the depth at from 3 to 5 feet. It is in- 
tersected by Mulvaney's gulch a little below the center of plaintifï's 
tract. This gulch is used mainly as an irrigating ditch. In high 
water it carries as niuch or more water than Democrat creek. De- 
fendant's mine was first operated by water from Althouse three years 
ago. Prior to that time for many years mining opérations had been 
carried on on a small scale above plaintiff's farm, and the débris 
carried into Democrat gulch. Probably the extent of such mining 
altogether was about equal to that donc by the défendant in the three 
years that the mine complained of has been in opération. 

Plaintifï's land consists of 425 acres, of which he owned 320 acres 
at the commencement of this suit. Something over 200 acres is 
what would be called level land, over half of which has beèn cleared. 
The remainder is brush land, that has once been cleared, but has 
grown up again with brush. Of the land in cultivation, 50 acres are 
devoted to raising timothy hay, 15 to alfalfa, 4 to natural grass, and 
from 15 to 25 to wheat, oats, barley, and potatoes. This land lies 
on either side of Democrat gulch. Plaintifï testifies that it is pretty 
good land, and that he paid $3,500 for it 1 1 years ago. There is tes- 
timony tending to prove that its présent value is about $10,000. 

The complaint is that mining débris is carried in the water from 
defendant's mine, and is filling up the channel of Democrat gulch 
so that it is being carried over the sides of such channel and de- 
posited on plaintifï's land, and that the water flowing from the mine 
into Democrat gulch is more than the channel can carry, and as a 
resuit it spreads out over plaintifï's nieadow and other land, ren- 
dering them boggy and unproductive and impossible of cultivatiori. 
Plaintiff testifies that when the creek is full of water it overflows liis 
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land on the north side out from the creek for a distance of four or 
five hundred yards, coyering 25 acres of meadow; that on the other 
side the ûverflow will eaçtend about 300 yards; that when the mine 
tunnel is run full of water his land subinrigates, and is so wet that he 
cannot plow it, and sour grass cornes up on the meadow where the 
water stands; that the mine is usually operated from about the mid- 
dle of November to the ist of May; that the deposit on the land is 
sand and slickens; that since the mine has been operated this de- 
posit has accumulated to an average depth of from i to 8 inches, 
and that the land so afïected comprises 8 or 10 acres. On cross- 
examination, in answer to the question, "You say 25 acres are cover- 
ed with slickens ?" the plaintiflf answered, "Yes." In fact he had not 
so stated. What he had stated was that on onè side of the ditch 
25 acres had been flooded with water. Further on in his cross- 
examinatipn he testified that about 5^ acres are covered from 8 to 
15 inches deep, and that the rest of the 25 acres haye "little rises in 
spots." He further testified on his cross-examination as follows : 
"How much of that (the meadow) is covered with them (slickens)? 
A. Nearly ail covered where the water went through. Q. Covered 
with slickens? A. Six, eight, or ten acres." The witness explains 
that this refers to the timothy meadow. He testifies that there are 
four acres ofnatural grass land afïected, and something "over an 
acre on. thç qther side, "--a total of from 10 to 15 acres; that he 
cleared the brusb out of the çhannel of Democrat creek and re- 
paired the batiks; that since the opération of the mine the banks of 
the channçl hâve been. fîooded ofï and the levée built by him washed 
but, and .tjie work bf keeping the channel in repair increased to 
thç, aniQVinii çff $40 or $50 a yeaf ; that it is npt possible to control 
the flow of, water through this channel when the mine is being oper- 
ated; that the débris fills up the channel, and when this is cleared 
oilt it will fin up again in two days. 

Patton,, a ,brother-in-law of plaintifï, and Maurer, a neighbor, tes- 
tify that bétween 15 and 25 acres of plaintiff's land hâve been afifected 
by débris. Croxton, another witness for plaintifï, places the amount 
qî land afïected at 10 or 15 acres. Carson testifies that between 30 
and 40 acres are afïected, and that the débris will eventually destroy 
the land entîrèly. This witness pr oduced samples of the slickens 
t|ken frorn plaintifï's land. He has débris litigation himself, and 
çàme from Grant's Pass, some 35 or,40 nnles distant, where he résides, 
tbf the purpose of examining plaiçtifï's land so as to testify as a wit- 
jiéss. Lovelace testifies that there was quite a territory of it, land 
Howed over, with débris. Moréy, a witness for plaintifï, testifies that 
"there havé beèn several acres of McCann's land" covered more or 
less with fine gravel and sédiment. George, another witness for 
|)îâi.ntifï, testifies that the value of plaintifï's land is from $8,000 to 
'$io,ooo, aînd. that the cpntinued opération of the mine is liable to do 
the land, great damage.! One of defftidant's witnesses, J. E. Holland, 
testifies th,at,he èxamined plaintifï's land; that he saw a little sédi- 
ment or sand, hot enough to amount to anything ; saw some slickens; 
but that thé opération of the mine will be some damage to plaintifï's 
làhd. Oh the other hand, 12 witnesses, farmers, miners and others. 
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without interest in the controversy, testify in effect that there are no 
slickens or other débris upon plaintifï's land in quantities to injure 
or aflfect it. Thirteen other witnesses, who are, with two exceptions 
(one that of a small stockholder and the other that of Mr. Rourke, 
who owns a mine on Althouse), miners in the company's employment, 
testify to the same thing. There is also testimony to the effect that 
neither the ground worked by défendant, nor that of the Rourke mine 
on Althouse, from which stream the water used in defendant's mine 
is taken, contains slickens, or the clay from which they are pro- 
duced, in any considérable quantity. 

Witnesses for both parties testify to the existence of a break in the 
ditch or channel of Democrat creek on the south side, some 19 feet 
in width, through which water was pouring on the day the witnesses 
examined the land as to its condition. 

Several of the witnesses for the défendant testified to a particular 
examination of the channel of the creek with référence to any deposit 
of ,sand or slickens therein, and thèse witnesses testify that the ditch 
or channel was clean ; that there was no accumulation of sédiment of 
any kind. Such testimony is free from the difficulty that attends 
opinion évidence. Witnesses are not likely to be mistaken about a 
fact so palpable and easily known ; and it is a safe assumption in the 
case that the fîow of the water in the channel of Democrat gulch is not 
impeded by deposits of débris from the mine, and, if not, there ought 
to be little trouble in maintaining a channel that will carry the flow of 
water from the mine at ail times, except during periods of flood, and 
at such times it appears that the mine is not operated. The superin- 
tendent of the mine testifies that a ditch eight feet wide and five deep, 
with a grade of three-fîfths of an inch to the mile, will carry about 
9,000 inches of water, miners' measurement, — four and one-half times 
as much water as defendant's mine uses. This is a fact which admits 
of exact information ; the formula for this measurement is given, and 
there is no dispute about it. Hansen, the former owner of defendant's 
mine, testifies that, when there is no storm, Democrat creek carries 
about 25 inches of water. The plaintiff testifies that he bas seen it 
with as much water as comes through the defendant's tunnel. This 
was presumably during extrême high water. The creek rises and 
falls suddenly. It will fall from the freshet stage to ordinary water in 
"a day or two." The présent dimensions of the creek through plain- 
tifï's place, according to bis testimony, are as follows : Width 10 feet, 
average depth 2^ feet. George, a witness for plaintifï, called" to tes- 
tify to the dimensions of the channel from' measurements made by 
him, gives the narrowest measurement at 10 feet and the minimum- 
depth at 3 feet. From thèse dimensions there can be no question but 
that the ditch, when in repair, will carry the water used in the mine 
and the creek water during ordinary winter stages. According to 
King, the superintendent of the mine, the grade of this ditch is as 
great as is désirable in ditches of that size. 

Whilp there will be subirrigation from such a ditch, yet I am 
convinced that the flooding complained of is not the resuit of subirriga- 
tion, but of breaks in the ditch through want of repair. It is a matter 
of common knowledge that mining and irrigating ditches are success- 
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fuUy maintaîned in Southern Oregon and Northern California, and 
that they ape common throu^hoût that région. It is in itself ex- 
trem!çly,iraR:;bbable that plaintiff's farm is so exceptional in its char- 
actef thât, wàter cannot be carried through it by means of a ditch. 
Durijag Ri^arch and April, and earlier, at the time the witnesses in the 
case exartiined this farm, much water was running out of Democrat 
gulch through a sluice in the side of the channel already mentioned. 
This break could hâve been easily , repaired. The wet and boggy 
condition of the adjacent land, if it was in that condition, indicated 
nothirig as to the extent of subirrigation from the broken ditch. 

Before starting the mine, the superintendent ofifered to levée ail 
the Ipw places on plaintifif's land so that the water could not get out of 
the ditch, and ofïered to pay $50 per acre for the land occupied by the 
ditch, but both thèse offers were refused, and the plaintifif testifies that 
he wouljd not permit the défendant to repair the ditch through his 
land. The question which elicited this answer was objected to by his 
attorney upon the ground, among others, that such permission, if 
granted; would enable the défendant in the course of time to acquire a 
right to do so. The plaintifï afterwards, in answer to a question, said 
that if the défendant should waive any right acquired by such per- 
mission, still he would not allow the défendant to make repairs. 
Thereafter he testified that the reason why he would not permit such 
repairs or other work along the creek by défendant was that the de- 
fendant's mine "has such a very large water power that they them- 
selyes cannot control it at times." Neither of thèse reasons is a rea- 
son. A right that is exercised in plaintifif's interest and for his pro- 
tection can never be adverse; and if there is anything to justify an 
opinion that the 2,000 inches of water employed by the mine, added 
to the usual flow in Democrat gulch, with the mine shut down in 
periods of freshet, would at times get beyond defendant's control, 
the plaintifï could not be injured by such control as it is possible for 
défendant to keep under the circumstances. And, as already appears, 
if Democrat gulch is put in a state of good repair, it will take care of 
the water which it is required to carry, withput in jury to plaintifï. 
The attitude of plaintifï is uncompromising. It involves the destruc- 
tion of the defendant's raining property, representing an investment of 
more than $30,000. He saw the work of building the tunnel by de- 
fendant, through which the water to be used in the mine was to be 
broùght from Althouse creek, go on at great expense, and said noth- 
ing until the work was completed, and thereupon he appeared with a 
witness and forbade the opération of the mine. He now says that he 
thought that a dredge was to be used, and that this water would not be 
tumed into Democrat gulch, After having delayed making objection 
vrntil the defendant's position became irretrievable, he ought to be 
willing now to give the défendant the opportunity to repair, and, if it 
sç desires, improve Democrat gulch, so that it may be known from 
actual expérience whether the injury complained of is irrémédiable. 
When the truth is demonstrable, why , should the matter be left to the 
conflicting opinions of witnesses? Enough is shown to make it rea- 
sonably certain that Democrat gulch, 10 feet in width and 3 feet deep, 
with a minimum grade of between 7 and 8 feet in a half mile, will carry 
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the water coming from defendant's mine and the water otherwise ordi- 
narily flowing therein, and it is unlikely that there will be any such 
subirrigation as will flood the adjacent lands in the way complained of. 

The prépondérance of the évidence from inspection of the ground is 
against the claim of injury and damage. But without this, the refusai 
of the plaintiff to permit the défendant to build levées along the ditch, 
to improve and keep it in repair, is unreasonable. His demand that 
the opération of the mine shall be enjoined, as the only measure of 
relief with which he will be satisfied, is under the circumstances in- 
équitable. This court cannot thus destroy the defendant's property 
unless there is imperative necessity therefor. If, the opportunity be- 
ing offered, the défendant refuses to build necessary levées along the 
ditch, or refuses to maintain the ditch in a state of repair, or, having 
done so, if thèse measures are inadéquate to prevent injury and dam- 
age to the plaintifï, it may then become the duty of the court to grant 
such relief as is prayed for. 

The plaintifï, upon the facts appearing, is not entitled to such relief, 
and the bill of complaint is dismissed. 



BEAK VALLEY LAND & WATER CO. v. SAVINGS & TRUST CO. 

et al. 

(Circuit Court, S. D. California. July 21, 1902.) 

No. 659. 

1. Corporations— Canoellatjon of Debd as Ultra Vires— Bstoppbl. 

Wliere a corporation sold and eonveyed ail its property to anotlier cor- 
poration, in part considération for whicli the latter assumed payment 
of the grantor's debts, some of which it paid, while it renewed others, 
and paid the remainder of the considération agreed upon, the grantor 
cannot maintain a suit in equlty, after the lapse of iive years, to set 
aside the conveyance as ultra vires, or on the ground of fraud, and re- 
eover the property, to the préjudice of tUrd persons, who, without knowl- 
edge or notice of such clalms, hâve acquired Interests In or liens upon the 
property through the grantee. 

In Equity. On exceptions to second amended answer and second 
amended cross-bill of the Bear Valley Land & Water Company. 

John G. North, for complainant. 

Hunsaker & Britt, for défendant Savings & Trust Company. 

ROSS, Circuit Judge. A careful considération of the second 
amended answer and the amended cross-bill of the Bear Valley Land 
& Water Company satisfies me that its case ,as presented by thèse 
pleadings (the averments of which are substantially the same) difïers 
in no material respect from that presented by its second amended an- 
swer and its original cross-bill heretofore under considération and 
disposed of in the opinion of this court reported in ii2 Fed. 693. 
There is still no déniai of the fact, and, indeed, now an affirmative 
allégation of the exécution by the Bear Valley Land & Water Com- 
pany to the Bear Valley Irrigation Company, on the 30th day of 

î 1. See Corporations, vol. 12, Cent. IMg. §S 1556. 1657. 
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December> 1890, of a deed purporting' to convey to the latter Com- 
pany ail of the property now claimed by the Bear Valley Land & 
Water Company. The new averments are that : 

"On the sala 30th day of December, 1890, your orator [cross-complainant] 
was Inancîed 'by the sald fiëar Valley Irrigation Company to make an at- 
tempt, and dld attempt, to allenate ail of its property requlred by It, and 
neceesary to lit, a,s aforesa|<p„ to enable It to perform Its public dutles afore- 
sald; and yoiir orator was Induçed by the sald Bear Valley Irrigation Com- 
pany, on tM sald SOth day of December, 1890, to adopt by its board of di- 
rectors, at a meeting of the sald bèard upon the sald last-named day, the 
f oUowing résolutions, to wlt: 

" 'Besolvfedi that thls company wlU sell to the Bear Valley Irrigation Com- 
pany alVlts eorporate property of every çharacter, except its eorporate stock, 
books, papers, and seal, for the sum of two million dollars, subject to ail 
obligations of every çharacter between tbls company and every person aud 
corporation; and sald Bèar Valley Irrigation Company is to assume and 
pay ail the'debts of this company, and carry ont ail Its contracts and obliga- 
tions; the assumption and payment of sucb debts and the carrying ont the 
contrapts belng a part of the considération of the transfer of sald property. 
And be it fùrther resolvéd, thàt thls company purchase of the Bear Valley 
Irrigation Company, for the sum of two million dollars, twehty thousand 
shares of Its fuUy pald up common capital stock, and the président and seeve- 
tary of this company are hereby authorized to make, exécute, and acknowl- 
edge ail munlments of tltle necessary to vest the title to sald property in 
sald Bear Valley Irrigation Company, and deliver the same upon receipt of 
(20,000) twenty thousand shares of the f uHy paid up common capital stock 
of sald Bear Valley Irrigation Company.' 

"And on the same day the vice président and secretary of your orator, in 
pursuance of the sald resolutions, slgned, sealed, and dellvered to the said 
Bear Valley Irrigation Company a certain instrument purporting to convey 
ail the piroiJerfer of'your driiter to the ^)^ld Bear Valley Irrigation Company, 
the sald Irifetrnniént belng in the/words and figures followlng, to wlt: 

" 'The ^eai;, VaÙey Land and Wateç, Company, a coTporation organlzed 
ùnder the la'»;» of the stat^ of CaUfornia, does hereby grant, bargain, sell, 
and convey, âàsign,; transfçr, and set over, unto the Bear. Valley Irrigation 
Company, a. oorporation organlzed nnder the laws of the state of Califomia, 
and havlBg Its priiicipal place of business in the city of Redlands, San Ber- 
nardlno county. Caiifornia, rJI lands and Interests in lands, ail water and 
water rlghts, dltches, eanals, flnmes, pipes and pipe Unes, owned by the Bear 
Valley Land and Water Company, or in whlch It has any interest, sltuate in 
the counties^of San Bernftrdino and San Diego, state of Califomia; also ail 
other corpçifate property of every kind owned l3y the Bear Valley Land and 
Water Oomii^âns*, except Its eorporate stock, or capital stock, Its books, papers, 
and seal; subject to the payment by sald Bear Valley Irrigation Company 
of ail the cqrpwrate debts pf the Bear Valley Land and Water Company, and 
the perf orming and carrying ont of ail the contracts and agreements of every 
kind and charaçter of the Bear Valley JUand and Water Company with any 
pei;Bon or peinons op corporation, whlch said debts and the performance of 
ail contraetia, by tiie acceptànce of thls instrument, the Bear Valley Irriga- 
tion Oomî^an;? agrées to pay, carry ont, and perform. In witness whereof, the 
Bear Valley Land and Watttî Company has hereunto subscrlbed its name 
by the ha,nd,;Of Iti? vice pjiesldent (its président being absent), and afflxed its 
eorporate sàîl by the han^ of Its secretary, thls 30th day of December, 1890, 
by virtueof il résolution of Its board of directors regularly passed the 30th 
day of December, 1890, authOTizing thls conYeyance. 

" 'Bear Valley Land and Water Company, 
" ^EOor^rate Seal.] ' Ammon P. Kitchlng, Vice Président, 

" 'Atteste Fulton G. Feraud, Secretary.' 

"That the said instrument was duly acknowledged and recorded as set 
forth in eomplalnant's blll, Your Qrator further allèges that at the time the 



BEAR VALLBT LAND & WATEB CO. V. SAnNGS A TEUST CO. 943 

above resolution was aâopted and the sald Instrument executed as aforesald, 
and for some time prlor thereto, and for many years thereafter, to wit, untll 
the year 1895, your orator was under the influence, domination, and absolute 
control o£ the said Bear Valley Irrigation Company and its incorporators. 
Your orator further allèges that the said influence, domination, and control 
exercised by the sald Bear Valley Irrigation Company over your orator was 
exercised by the said Bear Valley Irrigation Company f raudulently, and in 
pursuance of the f raudulent Intent of the said last-named company to acqulre 
and retain the property of your orator without the payment to your orator 
of any money or valuable considération theref or, and that at the time said 
resolution wag adopted and said Instrument executed the board of directors 
and offlcers of your orator were under the said Influence, domination, and 
control of the said Bear Valley Irrigation Company, and in the interest of 
the sald Bear Valley Irrigatipn Company, and seeking to further its aforesaid 
attempt to secure the said property of your orator; that the said resolutions 
were adopted and the sald instrument executed by the directors and offlcers 
of your orator solely by reason of the said influence, domination, and control 
of your orator and its directors and offlcers by the said Bear Valley Irriga- 
tion Company, and the conspiracy hereinafter set forth, and, but for said 
influence, domination, and control, ftnd said conspiracy, the sald resolutions 
would not hâve been adopted, nor the said Instrunient executed; that the 
purpose of the said Bear Valley Irrigation Company in so securing the 
adoption of the said resolutions and the exécution of the said instrument by 
your orator was to perpetrate a fraud upon your orator, and to secure its 
property without valuable considération, and in violation of law, and con- 
trary to the purposes for which this corporation Bear Valley Land and Water 
Company, your orator, was created.; that in the month of November, 1890, 
one F. E. Brown was a director of the corporation Bear Valley Land and 
Water Company, your orator; that the said Brown had been one of the in- 
corporators of the corporation Bear Valley Land and Water Company, your 
orator, and the gênerai manager thereof , and as chief engineer for your orator 
had constructed the Bear Valley dam about the year 1883, and in the said 
month of November, 1890, the said Brown was the principal and most in- 
fluentjal member of the board of directors of your orator, and that the other 
members of the said board were guided and controUed by the said Brown; 
that the sald Brown was one of the incorporators and the moving spirit in 
the Bear Yalley Irrigation Company, which was incorporated in the said 
month of November, 1890; that the incorporators of the said Bear Valley 
Irrigation Company and the directors named in its articles of incorporation 
met for the ;flrst time, and for the purpose of organizing and electing the 
offlcers of the said board and the said company, on the 19th day of December, 
1890, at which meeting the sald F. Iffi. Brown was chosen and elected vice 
président of the sald Bear Valley Irrigation Company; that two days before 
the said Brown was so elected vice président of the Bear Valley Irrigation 
Company aforesaid, to wit, on the 17th day of December, 1890, the said 
F. E. Brown was a member of the board of directors of the corporation Bear 
Valley Land' and Water Company, your orator; that on the said 17th day of 
December, 1890, the said Brown had under considération the Project of ac- 
quiring for the said Bear Valley Irrigation Company ail of the property of 
your orator, and conspired with certain other members of the board of di- 
rectors of your orator and other persons for the purpose of so acquirlijg the 
said property for the said Bear Valley Irrigation Company; and your orator 
allèges that the said Brown, in order to induce the said directors of the cor- 
poration Bear Valley Lan^ and Water Company, your orator, to consent to 
the said transfer of its property to the said Bear Valley Irrigation Company, 
did promise and represent to the then directors of your orator that the stock 
which they heid in the corporation Bear Valley Land and Water Company, 
your orator, in case the proposed transfer of property was agreed to by 
them and carried out, would be purchased by the said Brown and his asso- 
ciâtes at a price iu excess of any price theretofore paid for the sald stock, 
and in excess pf the market value thereof, and in excess of the priée which 
the said Brovm and his associâtes would be willing to give for the said 
stock of yqur orator in case tbe said transfer should not be made; that on 
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fflai« sald ITthîdày of December, 1800; In ordér to gfT« the éalil transfer an 
MjMpearance of fairness, and In ordep^to avold an appearancé of fràud, the 
sîrtÔ 3P. Bi Brown tesigned his^direetorship in the coïporatlbn Bear Valley 
liand land Water Oompany, your omtor, and had F. G. Feraitid chosen by the 
board of dlrectors to flll the vacaney; cansed by his .sadd résignation, and the 
saW IVraudi was.i oa the said last-named date, sô eiectéd ahd éhosen a di- 
rector la the 'èetporatlon Bear Valley Mïidaùd Water Ôompany, your orator; 
that ttie selei'porpobe of the sald reëlgnation; of thé sttld Brown and the 
saidielectlon o^iitlie Bàld Feraud waS'to enablè thé Sald Brown to appeàr 
of record as Inteïé^ed «pon only oïié side of the tl^iteactlon of the said 
transfer df plw^rty, Instead of apjpettttag as Interésted %n both sides of the 
same,? and inanipulatlng and controlMflg and dlrectlng tlié' same, as he was 
In fact dolngf;' that on the 30th dA# of December, 1890, at the meeting of 
the board'èf dlrectors of the corpOtatlOïi Bear Valley Laind and Water Com- 
pany, your orator, whlch passed thé Résolution above set forth and authorized 
thé aforssald attempted convcyancé of ail the property of the corporation 
BefttrValtey ïJand and Water Company, your orator, to the sald Bear Valley 
Irrigation Company, there were ï)r6iiént, includlng the said F. G. Feraud, 
only four ottt of the seven directorfe Gonstituting the fuU board of dlrectors 
of thé 'corporation Bear Valley Land àÉlà Water Comt)any, your orator; that 
the résolutions abové setforth were adopted and the said attempted transfer 
of the seid property authoMzéd On the sald SOth day of December, 1890, by 
the vote Of the sald four dlrectors onlj^, and that the said was never ratifled 
by the stoelchélders of thé corporatldfl Bear Valley Land and Water Com- 
pany, youp'iSifetor, and •was «ever preséûted bef ore any meeting of the sald 
stooKhofldéïtfi and the said stockholderS neVer had any notice thereof; that 
the sald adoption -Of the sald resolutions and the authorlzation pf the said 
attempted trafasfer of propéifty were made ànd enacted by the said four 
dlrectdri'of the corporation Bèar Valley Land and Water Company, your 
orator,' byreason of, in pursuancé of, and beeause of the said fraudulent 
donsplràcyftf the Sald F. Bî. Brown wlth thé sald dlrectors and others, and 
the aforesald contrél by the said Bear Valley.'Irrlgatlon Company, and woUld 
not haye been done or authorized except for the said consplracy, and the 
sald promise'!^ the said Brown and hls associâtes to purchase the said 
stock of the sald dlrectors -at â prlce In advance of the market priée, as 
herelnbeforé set forth, and thé «8ld control aforesaid. 

"Your' orator Jfurther allèges that the sald consplracy embraced also the 
fnrther ©urpolaé to prevent the subséquent assertion by your orator of its 
rights, and the répudiation of the said attempted conveyance; and that the 
sald Influencel' domination, and control Of your orator by the sàld Bear Valley 
Irrigation Company and the' said Brown, its vice président and his associâtes 
and co-consplrators, were séXerci^éd for that purpose, and wlth that effect, 
up to and "un^l thé electlOli of thé présent board of dlrectors and offlcer» 
of the corporation Bear iTalley Land and Water Conipany, your orator, In 
the year 18Ô5i ïour oratoire further allèges that the considération for the 
sald attemptèfl coiiTeyanee''Of ali the firoperty of your orator to the said 
Bear Valley Imgatton' Oéttipany \i?as, as «tafed In the aforesald resolutions, 
twenty thousand' feihares of the capital stock of the sald Bèar Valley Irriga- 
tion Company, aUd the promisé by sald Beâr Valley Irrigation Company to 
piay «11 débésjof jtour ofator, and to cairy oiili ail oî "the contraets of your 
Oïàtorv ïoOl' orator furtherainégés that ndtwithstainding Its exécution Of 
nB!promlSBt)i*J"aoteâ and deêdè' of tînistto the sald' Savlngs & Trust Com- 
pany; It never receïvedfroni sàld Savlngs & Trust Conipany the full sum of 
.Ç300;000j as set forth In Its said amendéd biU, and your orator allèges that 
it never recei^edâ-om sàld Savlngs &' Trust Company, prior to the SOth 
dàyjof D*e<ieitfb«l>/Jî890, or àt any other tlmé, or atàll, any more than the 
sum «£ flSOjOliOOi'aM was neVer Indebtéd to the Sald Savlngs & Trust Cota- 
pahy In anyîamount greater: than the sàld last-named' sutn; and your orator 
allèges dpbû: Inferaiatton and bélief thaï the sald Bekr Valley Irrfgatioa 
Company ;net# paid the «alâ suffi of $150,<K»G aforesald, and that the said 
BeàiVienéy Mîgfttion Company neiger pàld any of thé débfs or fulfllled any 
df the'«éii>ntr'àcts of yoUr oratof, the promise to pay ànd fulflU ail of whieh 
constltuted^all of the considération, other than the said twenty thousaud 
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shares of the capital stock of the sald Bear Valley Irrigation Company, for 
tbe sald attempted transfer of the said property of your orator. And your 
orator further avers that the instrument last above set forth, and purport- 
ing to convey ail the property of your orator to the said Bear Valley Irriga- 
tion Company, was and is ultra vires and vold, and contrary to law and 
publie poHcy, and contrary to the purposes for which thls défendant cor- 
poration was created, and that the sàme passed no tltle or interest in any 
of the said property of your orator, and conferred no right whatever upon 
the Bear Valley Irrigation Company or any other persoii or corporation;" 
and the further averment that the Bear Valley Land & Water Company "is 
ready, willing and able to return and deliver over to sueh person or cor- 
poration as this honorable court may decree to be entitled to recelve the 
same the af oresald twenty thousand shares of the capital stocli of the Bear 
Valley Irrigation Company, and whatever sum or sums of money were pald 
by the said Bear Valley Irrigation Company in considération of the attempted 
conveyance to it by your orator of Its property as aforesaid, and whatever 
sum or sums of money this court may, by its decree, déclare that your orator 
ought to pay as a condition of the delivery to this défendant of Its property 
hereinbefore described and set forth." 

There is nothing tending to show any knowledge on the part of the 
complainant Savings & Trust Company of the alleged frauds on the 
part of Brown and the directors of the Bear Valley Land & Water 
Company and the directors of the Bear Valley Irrigation Company, 
and nothing that, in my opinion, takes the case out of the décision of 
the court heretofore rendered in the matter. For the reasons then 
given, the complainant's exceptions to the second amended answer 
and to the amended cross-bill of the Bear Valley Land & Water 
Company are sustained, without leave to further amend. An order 
to that effect will be entered. 



HOSFOBD et al. v. WAKEFIBLD, 

(District Court, D. Oregon. September 12, 1902.) 

No. 4,602. 

Navigablb Waters— Collisiow of Steamer With Bridge Pieh— Nbomgbht 

, Navigation. 

A steamer with a loaded scow lashed to her slde, while attempting to 
pass out of Lewis river during an unprecedented rise of water, when the 
current was the strongest known, struck upon some piling whlch had 
been put in for one of the piers of a bridge under construction, and 
sufCered injury. The piles had been submerged by the rlsing water, but 
the offlcers of the boat had knowledge of their existence and location 
with référence to the other pier. The opening for the draw between the 
piers was 100 feet, while the coinblned length of the two vessels as 
fastèned together was 175 feet, and the master testifled that they ap- 
proached the bridge at an angle of 45°, whlch would hâve made It im- 
possible forthem to pass without striking the standing pier or the piling. 
It was further shown that the steamer was coihing down stem fore- 
most, and waS unmanageable, soraetimtes drifting broadside to the cur- 
rent. ffeld, that the f allure of the bridge contracter to mark the posi- 
tion of the piling by buoys, or to place fenders thereat, did not render 
him liable for the injury sustained, which must be attributed solely to 
the négligence bf the steamer in a.ttempting to make the passage under 

: !the circumstânces and in the manner shown. 
117F.^-60 
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In Admiralty. Suit to irecover- lor injury to steamer and tow, 
caused by striking a bridge pier in course of construction by de- 
fendant. ■ 

Coovert StStapleton, for libelants. 
Hogue & Wilbuf, for respondetot. '' ' 

BELLINGER, District Judge. Ort the 22d of November last the 
steamer Kehani, having in tow the scow Lincoln, loaded with rail- 
road ties, in comjng out of Lewis river struck on the north draw 
pier, or the piling therefor, of the bridge, in course of construction 
by the respOndeht, as contractor, for the Washington & Oregon 
Railway Côùipàny, causing damage to such boats, for which this 
suit is brought. The boats are the property of Hbêlants. The bridge 
is being constructed under authority of, and from plans approved by, 
the war department. The complaint is that Wakefield, in the con- 
struction of said pier, droye a clump of about 50 ûr piles in the channel 
of the river, so tliat the tiops thereof were even with the surface of 
the water of the river ; that on Noyember 22, 1901, the river had risen 
about three feet, and had: submerged such pilîng, so that the location 
of the same could not be ascertained with the exercise of ordinary 
care by. a person navigating the river; that Wakefield î|egligently 
fE^iled to mark the poitit.of such submerged piHng with any buoyor 
other marki or to protéçt boats navigating the river from coming 
in contact with, said pilipfg by plaqing fenders thereat, and that the 
accident and damage was a resuit of this négligence. The scow is 
about 350 to 450 tons burden, 130 feet long, and 34 feet wide on deck. 
Her draught is six feet. The Kehani is about 100 feet in length. The 
opening between the pivot piei- and the pier causing the damage is 
100 feet in the clear. The difficulty of navigating the river through 
this draw is increased by the fact that at the site of the bridge, or just 
above it, the upriver channel bends to the north aboûf 20". As a 
resuit of heavy rains, the river began to rise in the morning of the 
day of the accident, and was rising wheh the Kehani went up through 
the draw, âbout 9 or half past 9 o'clock. She went above the bridge 
about two miles to the forks of the river, where the scow was being 
Iç^aded. Tlière was a delay of aii, ^ioui' or an hour and a half or so, 
\vft©n the steamer, with the scow in tow, started dôwn the river. 
When the 'Kehani went up the river, the water was just about over 
th* piles in question. Thè captaip of the steanler, on the previous 
trip t|{ji tJïjÇ river, about' the i8tli of thç month, noticed some piling 
atithe north/ pier.; He "paid no attention" to this pier as he went 
up on the morning of the accident, but went right through. He 
says that he dîS not see it, beogluse it was submerged, and saw nôth- 
ing tô indicate its locatiori, Gerspach,! one pf the libelants, who was 
oa the boat at the time, says he will not be positive whether the 
piles ; for the pier were sticking aboVe the water w;hen they went 
up the river on that morning, but thinks some were lihder the water 
allreiàdiSf,, an4 that there w^s a rifïîëthere then. The boat had made 
fréquent trips through the bridge,.îLn4 those navigating it knew of the 
existence of this pier. The water rose with such rapidity that the 
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river had an unusual current, as swift as had ever been known. 
Upon starting down the river, a drag chain was put out over the bow 
of the scow to check the vessel's speed. The Kehani was fastened to 
the port side of the scow, and started down stern foremost. The com- 
bined length of the tow and tug as fastened together was about 
175 feet. The captain of the tug says that when they reached the 
bridge they were coming at an angle of about 45°. Other witnesses 
testify that they were nearly, if not quite, broadway of the river. 
In either event, it was, of course, impossible to avoid striking either 
the pivot pier or the north pier. At an angle of 45°, an opening of 
120 feet, at the very least, would be necessary. Preble, an engineer 
for the railroad, saw the boat and barge a half mile above the bridge, 
fie testifïes that the boat was coming down almost broadside, "swing- 
ing first one way and then the other," and he thinks she touched the 
north bank a time or two. Philip Lee, who résides on the river, 
saw the steamer coming down with the scow, "noticed the scow 
strike the bank, and the brush was cracking ail along there." He 
says, "She just bumped." Frank S. Bedford, another witness, who 
lives on the bank of the river, testifïes that the bow of the scow was 
bumping on the bank. Wright, a farmer living at Woodland, testifïes 
that the barge's bow was raking the shore. W. J. Seaman, a work- 
man on the bridge, testifïes that: "She [the Kehani] come most 
everywheres you can imagine. She just come around a Httle ways 
one side, and then another side, and she was very nearly in ail shapes ; 
just like a thing would be fioating on the water. The river was up 
very high, rising rapidly. It looked to me like the water in Lewis 
river had full charge of the boat and tow, and just was coming down 
wherever the current took her. Q. The captain didn't hâve much 
to do vnth it? A. I don't think he was in it. She was not quite 
broadside, but she was a little more than quartering when she struck." 
Larsen, another workman on the bridge, says, "Sometimes they were 
quartering, and sometimes broadside." Other witnesses testify to 
the same efifect. The ofifïcers of the boat deny that the barge bumped 
the shore, or that the steamer was not under control. Capt. Fuller, 
at one time captain of the Kehani, testifïes that it was very unusual 
to come down the river stern first. It is also his opinion that the 
chain dragging from the bow of the scow made the control of the 
boat more difficult "in this wise : if you want to make a turn, you 
can't make one short. You will slide along. The current will take 
effect on you, and give you a large sweep in a circle. You can't 
steer close." There is no doubt that the steamer and her tow were 
helpless in the swift current of the river on the day of the accident. 
That the chain dragging from the bow of the scow would make the 
control of the boat, under the circumstances, more difiScult, and 
prevent close steering, as testified by Capt. Fuller, is obvious. While 
the chain would tend to check the drift of the boats, it also tended 
to keep the bow of the scow, with référence to the channel, in the 
position in whicb it was while approaching the bridge, — inshore. 
The bow of the scow was tlius tied to the bottom of the river by this 
drag, and could not be swung out into the stream without overcom- 
ing the résistance which it made. So, too, of the attempt to back 
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downstream 'with such a tow in such a stream and current. Capt. 
FuUer says, in effect, that the boat would be unmanageable coming 
stern first downstream in such a current; that, in order to get steer- 
ageway, theiboat must get headway, and "while you are getting this 
headway you hâve lost your control"; that "in coming down bow 
foremost you work backing ail the time, and hâve constant control 
of your boat ail the way down." It requires no expérience in handling 
boats in swift water, and but little observation, to realize the truth of 
thèse statements. The excuse that is given for what was donc is 
that, with the boat's stern upstream, there was danger that drift would 
get in the wheel. But if there was such drift in the river that the 
boat could not be properly handled, then the attempt to navigate 
it was négligence. The rise in the river was very rapid, probably 
six or seven feet in as rtiany hours. The flood was a matter of a 
few hours only. The circumstances did not warrant the risk taken. 
The captain and Gerspach knew of the existence of the piling for the 
pier in question. They knew where the pier was located, that the 
water covered thèse piles when the boat went up the river that morn- 
ing, and that the river was rising very rapidly. They knew that there 
were no fender piles, and they ought to hâve known that in backing 
downstream with the loaded scow there was danger of collision with 
one or both of thèse piers. On previous occasions, in moderate 
stages of water, the Kehani had run into the draw rest of this bridge, 
' — according to the testimony, at least three times. At one time, 
shortly before this accident, she got crôsswise of the current, and 
had to be pulled out with a pile driver. She had had other accidents 
at this place. If the captain of the Kehani did not sooner realize the 
danger of attempting to make tBe passage of the bridge draw, he 
raust hâve donc so very soon aftër starting down the river, when he 
found his boat and scow drifting downstream, at least part of the 
time, nearly broadway on, and some of the time quartering across. 
It is immaterial whether he went bumping the shore or not. He 
had no control of his craft. The combined length of the scow and 
steamer màde a total length of about 175 feet. The captain himself 
testifies that he was half broadway, or at an angle of about 45°, when 
he struck the pier. In that position it was impossible to get through 
a clear opening of 100 feet, and that was the extent of this opening, 
and the captain knew it. The steamer struck the piling about opposite 
the fire box, about 20 feet from the bow of the steamer, and 90 or 95 
feet from the bow of the scow. The captain did not choose this 
position. It was a matter beyond his control. There is no ques- 
tion about it. He was guilty of négligence in attempting to get 
out of the river under the circumstances. Whether, if there had 
been fender pile» above the pier in question, he could hâve cushioned 
on them, and swung around through the draw, is not material. The 
absence of such piling, the existence of the pier, and the exact con- 
dition of the bridge and work were at ail times known to the captain 
and the mate, ohe of the owners of the Kehani. The rule which 
requires a submerged obstruction to navigation to be buoyed does 
not apply. Such marking is to give notice. Hère there was notice. 
The ofificers of the boat knew ail that a buoy could hâve indicated. 



FIDELITT <fe OASUALTr 00. V. HTJBBARD, 949 

The site of the bridge and the pivotai pier were plainly marked. 
The site of the next pier on the north was known by its relation 
to the other work, if not otherwise; and some of the piles at the 
lower end of the pier were still above water. So far as informa- 
tion of the location of the pier was necessary to enable the captain 
of the Kehani to keep off it, he had it. What he needed, according 
to the testimony of libelants' witnesses, was a fender upon which to 
cushion ; but there was no duty imposed upon the respondent towards 
those navigating the river to provide this. Such piling would hâve 
been a reasonable précaution for the protection of the pier, while 
in course of construction, from injury from driftwood, or from such 
accidents as that in question. But there was nothing to indicate to 
the contractor that in the navigation of this part of the river boats 
must hâve a fender to bump against broadway, from which they must 
be swung or puUed around through the draw opening ; and, if there 
was, it does not follow that it was the duty of the contractor to 
provide it. And if this was a reasonable requirement, it would not 
be expected, at such a stage of the work, and when the pihng for the 
pier might be reasonably expected to perform that service, that any- 
thing further was required. Such a rise and such a current in the 
river appear to hâve been unprecedented. The river rose at the rate 
of at least a foot each hour. A witness who particularly noted the 
fact testified that it rose six inches in ten minutes. Four witnesses 
long acquainted with the river — one of them for 30 years — ^testify 
that the current was the swiftest known. The attempt to back down 
with a loaded scow under such circumstances was an act of unaccount- 
able imprudence. It is not surprising that the scow and tug went 
bumping along the shore, and, missing the opening by a little less 
than a hundred feet, crashed nearly broadway onto the pier. The 
libelants were not only négligent, but recklessly so. ' 
The libel is dismissed, without costs. 



FIDELITT & CASUALTY CO. v. HUBBAED. 

(Circuit Court, W. D. Virginia. October 3, 1902.) 

1. Uhited States Coukts — Eemoval op Cause — Pétition— Time por Fiwng. 
24 Stat. 554, and 25 Stat. 435, regulating the remoral of causes from 
State to fédéral courts, déclares that a person may file the pétition to 
remove in the state court at the time or at any time before the défendant 
is required by the laws of the state or rules of the state court to answer 
or plead to the déclaration. Code Va. 1887, M 3260, 3284, provide that 
no plea in abatement can be filed after the défendant has demurred, 
pleaded in bar, or answered to the déclaration or blll, nor after a decree 
nisl or condltlonal judgment has been entered at rules. Held, that the 
removal statute required the pétition to be flled at or before the time 
when the défendant is required to file a pleading of any character, and, 
where the pétition was not flled until after a judgment nisl had been 
entered at rules for want of an appearance, it was too late. 

Green, Withers & Green, for complainant. 
Peatross & Harris, for défendant Hubbard. 
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McDOWfîl^i;, District Judge. On a pétition praying that R. M. 
Hubbâfd be éfajôined from proceeding with an action at law against 
the Fidelity & Casualty Company in the corporation court of Dan- 
ville, Vâi It appears that on May g, 1902, R. M. Hubbard, a citizen 
of Virginia, sued out frôm the office of the clerk of the corporation 
court of Banville a summons requiring the company, a citizen of New 
York, to appear at first June rules, 1902, and answer a déclaration in 
trespass on the case, the damages being laid at $4,000. The sum- 
mons wàs serted in due timé. At first June rules the déclaration was 
filed, and the commun order was entered. At second June rules the 
common order was confirmed and writ of inquiry ordered, as the 
Company had failed to appear. The first term of the court at which 
a défense on the merits could be made commenced on July 7, 1902. 
On that day the company filed its pétition for removal to this court 
on the ground of diverse citizenship, which is in due form. On the 
grourid that tjie pétition was oiîfered too late, the corporation court 
refused to accept it. Thé time for filing the pétition and bond un- 
der the act of Ï875 (18 Stat. 471) was "before or at the term at which 
said cause could be first tried and beifore the trial thereof." The 
language of the act ôf 1887 (24 Stat. 554) and of the act of 1888 (25 
Stat. 435) is as follows : 

"♦ • * rùay" * • ♦ flle à pétition In such suit In such state court at 
the tittie or fit any tlme before the défendant Is requlred by the laws of the 
State or the raie of the state; court In which such suit Is brought to answer 
or pl^d to tjie déclaration or complalnt of the plalntlfC. • * * It shall 
then be the du^ of the state court to accept said pétition and bond, and pro- 
cééd no further in such suit. • • •" 

Under the Virginia statute (Code 1887, §§ 3287, 3288) the office 
judgment in common-law causes does not become final until the last 
(or fifteenth)'day of the next,following term. And prior to such day 
of the term the défendant can interpose a plea to the merits. The 
filing of such plea sets aside the office judgment. In chancery causes 
the decree nisi is taken on the return day of the writ, and at the next 
rule day the decree pro confesse is taken (Code 1887, § 3284), but by 
section 3275 answer may be filed at any time before final decree. 

The question to be decided turns on the proper construction of 
the act of corigressof Augtist Ï3, 1888 (25 Stat. 435). Does the lan- 
guage, of the act refer to the time when a pleading to the merits is 
required to be filed, or to the time when dilatory pleas are required 
to be filed? If this question could be treated as an open one, there 
are reasons, aside from the very short time given a défendant to pré- 
pare and file removal papers, v/hich lend force to the argument that 
tlie former is the true construction of the act. The act of 1875 clear- 
ly allowed the pétition for removal to be filed at the trial term. If 
congress, in enacting the statute of 1887, and in correcting it by the 
statute of 1888, had intended to make a radical change in the re- 
moval practice, it seems that,;it would hâve plainly indicated such an 
intent. Yet the language in the later statutes is susceptible, and 
easily susceptible, of being construed to mean that the time for filing 
the pétition and bond is the time when pleadings in bar must be 
filed. Again, the statute requires that the pétition and bond are to 
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be presented in the state court, not in the clerk's office, and not before 
the judge thereof. Under the Virginia practice (and I think this is 
true in many of the states) the time for filing dilatory pleas is during 
the vacation of the court, and the place is the clerk's office. Con- 
gress might be presumed to hâve known this, and, if it had been the 
intention that the pétition for removal must be filed at the time that 
dilatory pleas are due, it would seem to be fairly argued that provi- 
sion would hâve been made for ofEering the pétition and bond to 
the judge of the state court in vacation, or for filing them in the 
clerk's office. It is not conclusive against this argument that the in- 
tent was that the fédéral court should be the one to pass on the 
validity of dilatory pleas as well as of pleas in bar. Under the con- 
struction requiring the pétition and bond to be filed at or before the 
time when pleas in bar are due, the défendant, by filing the removal 
papers on the return day of the writ, could secure a hearing in the 
fédéral court on his dilatory pleas. And by failing to file his péti- 
tion until term time it is difficult to find in the statute any intent that 
he should thereby lose the right to hâve the fédéral court try the 
cause on its merits. However, there are dilatory pleas that are 
technically known "pleas to the déclaration." For instance, for vari- 
ance between writ and déclaration. 4 Minor, Inst. (3d Ed.) pt. i, p. 
754. Hence it is clear that the statute is capable of being construed 
as meaning the time when the earliest pleading of any kind is due. 
But the question is not, as I think, open to construction by a sub- 
ordinate fédéral court. In Martin's Adm'r v. Railroad Co., 151 U. 
S. 673, 14 Sup. Ct. 533, 38 L. Ed. 311, which went up from West Vir- 
ginia, the facts were the same as in the case at bar. The défendant 
did not appear or plead on the return day of the writ, nor at the next 
rules, but at the next term of court-^not having filed any pleadings — 
it presented its pétition for removal and bond. The court held that 
the défendant was not a citizen of West Virginia, that its pétition for 
removal was filed too late, and that, as no objection to the removal 
had been made in the lower courts, this objection had been waived. 
The language of the opinion is in part as foUows : 

"It was therefore flied at or before the time at which the défendant was 
required by the laws of the state to answer or plead to the mérits of the 
case, but after the time at which he was required to plead to the jurisdiction 
of the court, or in abatement of the writ. Was this a compliance wlth the 
provision of the act of congress of 1887, which deflnes the time of filing a 
pétition for removal in the state court? We are of opinion that it was not, 
for more than one reason. This provision allows the pétition for removal to 
be filed at or before the time when the défendant Is required by the local 
law or rule of court 'to answer or plead to the déclaration or complaint.' 
Thèse words make no distinction between différent kinds of answers or pleas; 
and ail pleas or answers of the défendant, whether in matter of law by de- 
murrer, or in matter of fact, either by dilatory plea to the jurisdietion of the 
court, or in suspension or abatement of the particular suit, or by plea in 
bar of the whole right of action, are said, In the standard books on Pleading, 
to 'oppose or answer' the déclaration or complaint which the défendant Is 
summoned to meet. Steph. PI. (Ist Am. Bd.) 60, 62, 63, 70, 71, 239; Lawes, 
PI. 36. The Judieiary act of September 24, 1789 (chapter 20, g 12), required 
a pétition for removal of a case from a state court into the circuit court of 
the United States to be filed by the défendant 'at the time of entering his 
appearance in such state court' 1 Stat. 79. The récent acts of congress 
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hase tèndeûMnare. and more to contract the Jurlsdlctîon of the courts of the 
Pniteâ; Stat^ Whidjhad been enlarged )byaj}itermediate acts, and to restrict 
It mprê hisàrisjwU;iiln the llmltS: of tlie ea^^^^ » » • Construing 

the ^i^vléiàn TaiWi Jh question, having i^gard to the natural meaning of its 
Iangnage'tlna*t<î the histôry of the lêfelslaflon upon thls subjeçt, tbe only 
reàsonalïleîlnieirejiee Is that congress contempla ted that the pétition for re- 
moval;,s}l9Ul^;h^;flHe4 In the state court as soon as the défendant was re- 
quired, to inîiàke ànj; clef ense whatever in that court, so that, if the case should 
be reiïioVéd; thè vaùdity of any and ail of his défenses should be tried and 
determhied ta the elïcillt dourt of the TJnlted States." 

In Mahôney v. Association (C. C.) 70 Fed. 513, Judge Simonton, 
holding the above opiûion to be ohiter, ruled that the pétition and 
bond may be séasQnably filed at the rule day next succeeding the re- 
turn day of the wfit. And the reasoning in the opinion covers the facts 
in the case at bat. 

In Wilson y., Railroad Co. (C. C.) 82 Fed. 15, the subpœna was 
issued and served in October, returnableto November rules. At the 
Novembef rules the bill was filed, but the decree nisi was not taken. 
At December riiies the défendant filed its pétition for removal. Judge 
Jackson, aiso holding the opinion in Martin's Adm'r v. Railroad Co. 
to be obiter, held that the pétition was filed in due time; reasoning 
that the tihiê ijitended by the removal statute is the time when pleas 
to the merits must be filed. This ruling was affirmed by the circuit 
court of appeals. 41 C. G; A. 215, 99 Fed. 642. But apparently this 
point was not pressed on argument before the court, and does not ap- 
pear to hâve had the full attention of the court. 

If the suprême court had left the question hère, I should feel at 
libertyto regard the opinion in Martin's Adm'r v. Railroad Co. as a 
dictunj, beçause not necessary tO; the décision of that case, and to hold 
that the pétition for removal oanbe filed at the term of court when 
pleas in bar. are firât due. But the suprême court has rendered at least 
three; subséquent opinions which tànnot be disregarded. They are 
Goldey v. Moming NeWs, 156 U. Sv 518, 15 Sup. Ct. 559, 39 L. Ed. 
517; RaSlway Go. v. Brow, i64,tj. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 
431 ; and Powers v. Railway Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 
L,. Ed. 673. ... 

In Goldey, y. Moming Nëwè, Ithe ppinion reads in part: 

"It has beei held by thls çoutï, upon fiill considération, that the provision 
of this àct • * * requîtes ,tii)5 pétition to be there flled at or before the 
time when thè défendant Is • ' '*: 5 required to file any kind of plea or an- 
swèr, whethër •' * * ta suspëiislon or àbâtement of the partlcular suit, 
ift by plea in mrbt the whole rlght ot action, * • • because as thls court 
iéiiâ • * •/'^he oniy reasbfla})!© lUferéûeè Is that eongress contemplated 
that the pfetïtiontor removal should hè Ôled In the state court as soon as 
the defëndàiït •ïV'as reqùlréd to inàke any défense whatever in that court, so 
that. If thè çàsè Sh&uld' be removed. the Vàlidity of any and ail of hls dé- 
fenses should -be tried and detëttnlned Ih the circuit court of the United 
States.' Martin's Adih'r v. Eàllroad Co., 151 U. S. 673, 14 Sup. Ot. 533, 38 L. 
Bd. 311." ■ ■; ■;;;:; ■■ '■' ■ , ■ ;'';;' ^ /■■ 

In Railwa^ Ç6. v:Brow, ifiltr. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 
431, this ipaft of the opinion!, in Martin's Adm'r v. Railroad Co. is 
again quoted. And ih Powers v. Railway Co., 169 U. S. 98, 18 Sup. 
Ct. 266, 42 L. Ed. 673, it is sâid : 
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"Undoubtedly, when the case, as stated In the plalntilTs déclaration, Is a 
removable one^ the défendant should flle hls pétition for removal at or bef ore 
the time when he is requlred by the law or practice of the state to make any 
défense whatever in its courts." 

The reason that inferior courts are not bound by obiter dicta of the 
superior courts is that expressions of opinion thrown ofï by the way 
are presumably not deliberate and settled conclusions, such as are 
intended to control in future cases. But the above-quoted opinion 
in Martin's Adm'r v. Railroad Co. cannot now be regarded as a dictum. 
It was rendered "upon full considération" by an undivided court, 
and has ever since been treated by the suprême court as' its final and 
conclusive construction of the removal statute of 1888. See, also, 
Fidelity Trust & Safety Vault Co. v. Newport ISIews & M. V. Co. 
(C. C.) 70 Fed. 407; First Littleton Bridge Corp. v. Connecticut 
River Lumber Co. (C. C.) 71 Fed. 225 ; Collins v. Stott (C. C.) 76 
Fed. 613; Frink v. Blackinton (C. C.) 80 Fed. 306; 18 Enc. PI. & 
Frac. 288. 

In this state no plea in abatement can be filed after the défendant 
lias demurred, pleaded in bar or answered to the déclaration or bill, 
nor after a decree nisi or conditional judgment at rules. Code 1887, 
§ 3260; Acts 1897-98, p. 198. By section 3284 of the Code of 1887, 
the decree nisi or conditional judgment is taken, if the défendant has 
not appeared, and if the bill or déclaration has been filed, on the return 
day of the writ, if then executed. In the case at bar the writ was duly 
executed and returned to first June rules, and at that time the déclara- 
tion was filed. The défendant did not then enter an appearance. 
Consequently the time when a plea in abatement was due was the first 
June rules. At this time the pétition for removal and bond must hâve 
been filed. It foUows that this cause is properly pending in the cor- 
poration court of Banville, and that the injunction must be refused. 

In this case no bond was filed at the time the pétition was ofïered. 
It is, of course, unnecessary to consider the bearing this fact may hâve, 
or the reasons alleged in excuse for the failure to comply with this 
provision of the removal act. Nor hâve I considered the propriety of 
issuing an injunction where the removal papers bave been properly 
filed. 



In re MINEE. 
(District Court, D. Oregon. September 12, 1902.) 
No. 267. 
BaNKKUPTCY— FiNDINGS OF Rbperee — Review 

The flndings of fact of a référée in bankruptcy are not conclusive, and 
will be set aside where the court is of opinion that they are manifestly 
erroneous. 
Samb — Exceptions. 

Where the spécifie question of the correctness of a referee's flndings 
is certified to the district court for décision on pétition of a party, no 
formai exceptions to such flndings are requlred to render them reviewable. 



^1. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9. 
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8. Samb^DisohahoS-^EVïdeScb to Dbipbat. 

Evidence' cftnsldered, ànd held Insùfflclent to sustain spécifications of 
objection to the dischatge of a bankrtipt oii the ground that he had 
made f aise oath wlth respect to a clalm agaillBt hlm whlcli he scheduled. 

4. SamK— ASÊIIONMENT OF ClAIM. 

The form by whlch a clalm agalnst a bankrupt was transferred is 
Immàterlal, and cannot affeet the rlght of the transférée to prove the 
clalm, where It is suflaclent to estop the original holder from assertlng 
a rig^t to It 
6. Samb— Proop or Claim by Makkied "Woman. 

The fallure of a married woman to reglster a clalm agalnst her hus- 
band as her separate property imder the law of Oregon does not affeet 
her rlght to prove the same agalnst hls estate In bankruptcy. 

In Bankruptcy. On pétition for rehearing. For former opinion, 
see 114 Fêd. 9^. 

BÈLLINGER, District Judge. The pétition for rehearing is in 
effeit a reargumént of the questiofts heretofore considered and de- 
cided by the court, and a review of the court's opinion in the case. 
A single new question is presented. It is now cantended that the 
filiding ànd décision of the référée are conclusive. The jufisdiction 
of this court in bankruptcy proceedingS, like that in equity, extends 
to ttie qxâmiriation of ail findings made in the case. If the findings 
ôf the refefee à^ear to be erroneous, they will be set aside. It is 
not to be stippbsed that thefè is such sacredness in the findings of 
the referez that the district court will nôt examine the testimony in 
support of thefti, and, bécoming satisfied that the référée has erred, 
will not correct the error. It is quite needless to argue that the dis- 
trict court will not reverse the findiiï^ of fact of the référée unless 
the Isame 'are mahifestly erroneous; This goes without saying. In 
thîs case thé brdéf made is ùpon a conclusion that the findings of the 
référée iare manifèstly errohebus. But it is contended that such find- 
ings are conclusive on réyîe-yv where no exceptions are filed to the 
report, and ,Ih re Carver, 113 Fed. 138, 7 Am. Bankr. R. 539, is cited 
tb that efiféct. That was a case presented on certificate of the réf- 
érée. I doubt whether in that casej as in this, the spécifie question 
as to the cbrrectness of the findings involved was certified to the dis- 
trict court for its décision. Where such a question is certified, I am 
of the opinion that an exception is not necessary. An exception is 
a form of objection, and the certifying of the question for review 
involves spécifie légal objection by the party aggrieved. As a matler 
of fact, the questions presented were Certified upon the pétition of 
the complaining party, in which she formally excepts to the orders in 
question. "This, your petitioner, hereby excepts to said orders," etc., 
is the language of the pétition, which concludes with a prayer that 
such order be certified to the district court for review, which was 
accordingly done. 

In addition to the several matters which the pétition for a rehear- 
ing allèges the court did not consider, it is alleged that the court "in 
its opinion sàys hbthing of the charge made by the creditors of the 
false claim presented by the bankrupt in favor of H. E. Smith." In 
his pétition of bankruptcy. Miner made the foUowing statement as to 
this claim: 
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"The amount of this claim Is not known to the petltloner. The Indebted- 
ness was contracted at Merrill, Oregon, and Klamath Falls, ever slnce 1897. 
No statement bas been fumlshed, no settlement had. It Is for merehandlse 
sold to petltloner." 

The objecting creditors say that the bankrupt, by leaving out the 
amount of the debt due H. E. Smith, "and failing to state the truth 
about said claim, unlawfully and fraudulently permitted the said H. 
E. Smith to file and présent for allowance against his, the said Miner's, 
estate, a claim in the sum of $524.29; that Miner well knew, but 
fraudulently withheld such knowledge, with intent to mislead thèse, 
his creditors, now objecting, that there was no greater or further 
amount of said claim upon or for which he was in any wise liable 
to the said Smith than the sum of $66.22, notwith standing he, the 
said Miner, sufïered and permitted said claim to be filed in the said 
sum of $524.29 ; that Miner withheld the fact that he and Smith had, 
about July, and afterwards in August, 1897, a settlement and account- 
ing, and that there was only then to corne to the said Smith the sum 
of $55.39," etc. The petitioning creditors seem to think that the 
fact of an accounting between the bankrupt and Smith in 1897 is 
proof that the former committed perjury when he stated in 1900 that 
he did not know the amount of his debt to Smith. The bankrupt 
stated that this debt was for merchandise sold since 1897, and it is 
not denied that there were such dealings between the parties between 
1897, the date of the accounting, and 1900, when the pétition in 
bankruptcy was filed. It is true that the court did not specifically 
consider or particularly mention, in the opinion heretofore rendered, 
several of the charges of fraudulent and criminal conduct alleged 
against the bankrupt to prevent his discharge. The court did examr- 
ine thèse charges with some minuteness, and it discussed in the opin- 
ion what it thought were the more serions ones. It suggested, in 
elïect, that the character of the remaining charges was shown in what 
was said of those that were discussed. The objections of the creditors 
included some 24 or more charges of perjury against the bankrupt, 
of which, as already stated, only the more serious ones, as they ap- 
peared to the court, were gone into specifically in the opinion. The 
court did not feel called upon to discuss ail of thèse charges, or more 
of them than was necessary to show the character of the complaint as 
a whole. It did not, for instance, think it necessary to say of the 
charge above referred to (what is obvious enough) that the mère state- 
ment by the creditors that the bankrupt committed perjury in saying 
that he did not know the amount of his debt to Smith was not to be 
taken as true in the absence of proof of facts and circumstances afïord- 
ing ground for a presumption of falsehood by the bankrupt, or that 
the fact of an accounting in 1897 warranted an inference of knowl- 
edge by the bankrupt of the state of the account three years later, 
the parties having dealings together in the meantime ; nor did it seem 
necessary to write an opinion as to the bankrupt's conduct in "suflfer- 
ing" and "permitting" bis créditer to file a claim for a larger amount 
than was actually due. It is said that this was "permitted" in_ order 
to give Smith a larger vote in electing a trustée than he was în fact 
entitled to hâve. It does not appear that the bankrupt's interests were 
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âi&fcted by the sélection of the trustée, or that hîs permission was 
rt'éç,e^S^ty to^nable Smith to filé his claim, or that it could hâve made 
tïie slightest différence in the élection of the trustée, or to any inter- 
est of the bankrupt, whether he left the amount of Smith's debt blank 
with the explanat'ion made by him, or inserted the amount finally 
ascertaihed to be due. 

The: question of the assignment by Smith, the petitioner's father, 
to her, is rearg^ued. The question is a mère technicality, and does 
not deaerve serious considération. Smith's certifàcate is in the record, 
certifying that he has heretofore assigned the claim in question to his 
daughter. This certificate is as effective as an estoppel against Smith 
as any foniially executed assignment could be. The form of the trans- 
fer to the daughter is of no conséquence. The statute of frauds 
is invoked upôn the assumption that there can be no transfer be- 
tween parties lOf- a right or interest, except the formalities required, 
whereari agreement for a future sale is relied upon, are complied 
with. The section of the statute which requires every assignment 
of an existing trust in lands, goods, etc., to be in writing, etc., is ap- 
pealed to. It is stated in the pétition for rehearing that this court 
has not consîdered the failure of the wife to register the amount of 
her claim as her separate property, as though a wife is incapable of 
ownership without registry. ; A married woman may register her 
fwoperty^ -and such register is prima facie évidence of her ownership. 
But the registry of such property is not conclusive eithér way as to 
the wife'fi right. It is said that Mrs. Miner allowed the amount of 
the assigned Èlaim to remain in her husband's business, and that she 
took the chances of that investment, etc.; that the court has not con- 
sidered the point tnade that the légal effect of the husband's use of 
the wife'sproperty under the circumstances of this case barred her 
from any claim. ÏBut is it not clear that this is not a case of putting 
money or property into the bankrupt's business, or allô wing him the 
use of property? The petitioner, as to this, is a créditer, like ail 
other créditbrs. If her claim is an investment, then the demands 
of the other creditors represent investments. But there is no invest- 
ment in thè premises, nor is it a case of property used by the bank- 
rupt. The petitioner is a creditor standing on the same footing with 
other creditorst 1 and having equal rights with them. The only perti- 
nent question in the case is that of & bona fides of her claim, and as 
to that not qwestion is made, nor is there room for question. 

The pétition is denied. 

'';^l,, , : \ SMITH v. DAY et'aj. ' ' " 

, ,!(0rCjiit Court, D. Oregon. ^eptember 12, 1002.) 

' -'v. r.'.- :<:' ; ., > No. 2,30T. 

î. AppBAir^BB^KSAt— 'E*I"BCT oP Eemànd tor New Triai. 

, Where: 'the opinion of tîie appellate court determlnea every Issue 
upon wbloM gl^lçîtlff based hlp right of recovery adversely to Us conten- 
tion, It;çflçjiQt be inferred from the fact that a jtidgment against liim 
was reVerSéd beCauBe df errors on tHe trial, and the cause remanded for 
à ne'i*'' trlBl, 'that such court -întended to hold that the évidence was 
sufflcientijtosustaln a verdict to Wsfayor. 
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E. NEOWGEtîCE— Pait-tjrb to Give NOTICE ov FiRiNS Blast— Immateriality. 
A plaintlff who was injured by a rock thrown by a blast made by 
défendants after he had gone on board a beat lyiug at a nearby wUarf, 
as a passenger. cannot recover for tbe injury on the sole ground that 
défendants were négligent In failing to give notice of the intended flring 
of the blast, where it appears from his own testlmony that he heard 
blasting, and understood that it was being carried on, when he went 
on board, some half an hour or more before the accidR"* 

At Law. On motion for new trial. 

A. S. Bennett and G. W. Allen, for plaintiff. 
John M. Gearin and W. L. Boise, for défendants. 

BEIvLINGER, District Tudge. The plaintiff was a passenger on 
board the boat of The Dalles, Portland & Astoria Navigation Com- 
pany, lying at a wharf on premises reserved by the government for 
the locks then in course of construction at the Cascades of the Colum- 
bia river. With other passengers en route for Portland, he went 
upon such boat shortly before or about the time the contractors in 
charge of said work began firing blasts in the rock excavations that 
were being made, and was struck on the head by a rock from one 
of the blasts, which crashed through the top of the beat into the for- 
ward cabin, where he was. The case has been heretofore twice tried, 
and the facts in greater détail will be found in the opinion of this 
court in 86 Fed. 62, and in the opinion of the circuit court of ap- 
peals in 40 C. C. A. 366, 100 Fed. 244, 49 L. R. A. 108. On this 
trial the jury found for the plaintiff, and assessed his damages at 
$2,000. The défendants move for a new trial because of alleged errors 
of the court in giving and refusing certain instructions, and of the 
insufïiciency of the évidence to sustain a verdict. 

The négligence relied on consists in the alleged failure of the de- 
fendants to give plaintiff notice that blasts were about to be fired, 
in their failure to cover such blasts, and in firing them at said time 
within such close proximity to the boat and its passengers. In its 
décision of the case, the circuit court of appeals says that the instruc- 
tions of this court in submitting to the jury the question as to whether 
the défendants were in duty bound to cover their blasts, or to await 
the departure of the boat before firing them, were perhaps more fa- 
vorable to the plaintiff than they should hâve been, and the court 
agreed with the statement of this court on the motion for a new 
trial that: 

"The plaintiff and his felïow passengers went upon the premises where 
the blasting was being done with their eyes open. Their right there, whether 
It Was a right by sufCerance or license, implied or otherwise, was isubordinate 
to the right of the défendants to prosecute the work in which they were 
engaged. Thèse passengers assumed ail risks necessarily incident to suoh 
work prosecuted with skill and reasonable eare, — such care as Is usually 
employed under like circumstances. They had a right to expect, and are 
presumed to hâve relied upon, this degree of care." 

In view of this intimation and holding by the appellate court, the 
only ground of négligence insisted upon on the last trial was the al- 
leged failure of the défendants to give notice that blasts were about 
to be fired, and the case for the plaintiff was submitted to the jury 
upon that single question. The plaintiff testified on the first trial 
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that when he got to the boat he heard blasting, and understood that 
it was being carrîed on, and this is a fact conceded in the case. With 
this àif^ripationi he went upon thç boat and played a game of cards, 
after wMch he talked with the steward for a few minutes, and then 
sat doWn in the forward cabin and went to sleep. While sitting in 
that position, he was injured. This admission of knowledge disposed 
of the question of notice, and left iloithing to be submitted to the jury. 

It is argued for the plaintiflf that the court of appeals must hâve 
concluded, from the fact that thè case was remanded for a new trial, 
that there was évidence sufficient to sustain a verdict. But there 
can be no such implication contrary to the finding and conclusions 
stated in the opinion. If the défendants were not required to cover 
their blasts, and if they were not required to dejay firing them while 
the boat remained in proximity tp the blasting, and if the plaintifif 
heard blasting when he went on the boat; and understood that it was 
being carried on for such a length of time bçfore the accident as en- 
abled him to play cards for about 15 minutes, and afterwards talk 
with the steward for a few minutes, and then go to sleep, what was 
there for the jury to find ? The case has been twice tried, out of 
déférence to the order remanding'it for a new trial, and contrary 
to the opinion expressed by this court on the first motion for a new 
trial that there was and is nothing to try. It is not legally possible 
that this case was sent back for retrial to détermine whether the 
défendants gave, the plaintifï notice of what he himself says, and the 
appellate court says, he heard and understood. If the matter seemed 
in the least doubtful, I should feel disposed to deny this motion in 
order that it niight be speedily determined in the court of appeals. 
There is the further fact that, on the trial preceding the last, the 
plaintiff's atli<Jrneys, in arguing the question of contributory négli- 
gence to the jury, stated, in efïectj that the plaintifï was in as safe 
a place as he could get at the tiniie of the accident; that it was not 
reasonable to expect that he should seek safety on the shore; and 
that there was no more çafe placeipn the boat than the place he was 
in. And I am of the opinion thati such is the fact It is in évidence 
that the other passengers on the boat went into the forward cabin, 
where the plaintifï was, to get out of danger from flying débris. It 
does not appear that any other place was at any time resorted to for 
such purpose, and if the question of prudence is to be decided by 
the standard of the average conduct of those similarly situated, as it 
should be, it must be presumed that the plaintifï, unless the fact that 
he went to sleep tends to prove the contrary, was in the exercise 
of reasonable care, and that, if the défendants had exercised the active 
diligeflee in his behalf which plaintîjpf ';*çlaims was diie him, it is not 
reasonable to suppose that his situation woidd havie^Been altered. 

The motion for a new trial is allowed. 
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UNITED STATES v. BALTIO MILLS 00. 

(District Court, D. Connecticut. September 30, 1902.) 

No. 1,350, 

1. Aliens— CoNTRACT Labor Law — Advebtisbmbîtt Promising Bmplotment. 
Défendant published In an Bnglish newspaper the (oUowing advertise- 
ment: "Wanted. Pirst-class weavers, on fine combed work, in one of the 
most beautiful villages in Connecticut, U. S. A. Flrst-class weavers can 
earn per week 35s. to £2. Familles preferred. Reasonable rents In 6-room 
cottages. * • » None but first-class weavers and respectable people 
need apply." Eeld^ that such advertlsement dld not "promise employ- 
ment," witliin the meaning of the amendment of March 3, 1891, to the 
alien contract labor law, and would not support an action to recover the 
penalty imposed by such law for encouraglng the immigration of aliens 
Into the United States. 

Action to Recover Penalty. On demurrer to complaint. 

F. H. Parker, U. S. Atty. 
W. A. Briscoe, for défendant. 

PLATT, District Judge. This is an action to recover penaltîes un- 
der Act Cong. Feb. 26, 1885, and especially under section 3 of the 
amendment of March 3, 1891, relating to the importation of alien 
labor. The first count of the complaint is ail that need be quoted to 
set forth the plaintifï's claim as it now stands on the record. It is as 
follows : 

"First Count. 

"(1) That on the 4th day of October, A. D. 1901, the défendant printed and 
published and caused to be printed and published in a newspaper called the 
•Ootton Factory Times,' printed and published in a foreign country, to wit. 
In the City of Manchester, In England, in the kingdom of Great Britaln, an 
advertlsement In the words, figures, letters, and characters foUowing, to wit: 

" 'Wanted — flrst-class Weavers, on fine combed work, in one of the most 
beautiful villages in Connecticut, U. S. A. Flrst-class weavers can earn per 
week 35s. to £2. Familles preferred. Reasonable rents in 6-room cottages. 
On lîne of railroad and electric cars. Thls is a new mill starting up. None 
but first-class weavers and respectable people need apply. Baltic Mills Co., 
H. Lawton Manager, Baltic, Oonn., U. 8. A.' 

"(2) That on or about said 4th day of October, A. D. 1901, one Harold 
Hargraves, then residing in said foreign country in or near said clty of Man- 
chester, read the said advertlsement so printed and published in said foreign 
country by the défendant as aforesaid, and became acqualnted with the de- 
fendant's promise of employment therein contained. 

"(3) That said Harold Hargraves on said date was, and ever since bas been, 
an alien owing allegiance to the king of Great Britaln and Ireland. 

"(4) That said alien, in conséquence of said advertlsement containing said 
promise of employment, thereafter, to wit, in the month of December, A. D. 
1901, migrated to and came into the United States, and to the village of 
Baltic, In the town of Sprague, in said state and district of Connecticut and 
since then bas performed labor and service for the défendant as a weaver in 
def endant's cotton mills in said Baltic. 

"(5) The coming of said alien to thls country in conséquence of the dé- 
fendants said advertlsement so printed and published in said foreign country 
as aforesaid- was and is in violation of the statutes of the United States ap- 
proved February 26, 1S85, and March 3, 1891 (1 Supp. Rev. St 479, 934, re- 
spectively), and the acts in amendment thereof . 

"(6) That the said défendant knowingly, and In violation of the statutes 
aforesaid, assisted and encouraged the said alien to migrate to this country, 
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in violation of said statutes, by the promise of employment held out to said 
alien through said. advectisein«it, so pri^ted and publlsbed Ijy said défendant 
in said forelgn cotintry as aforesâid. 

"(7) Ttiat itbë defèndaat,' by reason of tiie facts aforesald and in pursuance 
of the provisions of tlie statutes aforesâid, lias forfeited to aud become Uable 
to pay to the plaintiff the sum of one thousand dollars as a penalty in respect 
to. sai^vaUen^ . ■ , , 

"(8), vïtte;4®fendaEt bas notpaid said penalty." 

: "Tp, ,tftîs;,the d^ 

"<l) It ânes not allège that the défendant prepaid tiie transportation, or 
lûiany way aasisted or encouraged the importation or migration, of any alien 
or aUens,'>îbr«lgner or foreigners, into the United States, its territories, or the 
XMstrtctiotiCôlumbia, under .contract or agreement, paroi or spécial, express 
or ImpUed; anade previous to the importation or migration of such alien or 
alietts, foielgner or foreigners, toperform labor ôr service of any kind In the 
United States, Its territories, or the District of Columbia. 

"(2) It does not allège that the défendant assisted or encouraged the im- 
portation or,,tŒlgratlon of any alien by promise of employment contalned in 
any advertisement printed and published in any f oreign country. 

"(3) It does not allège that the advertisement set forth in paragraph 1 of 
said complaint contalned any promise of ^ploymiekit. 

"(4) It does not appear that the advertisement set forth in paragraph 1 
-of said complaiat, and alleged t^, hayebeeli' printed and published. or caused 
tp be prln'(ë4i AA^. published, by the d^fpndant, côntalns any promise of em- 
ployment, or Islipî' violation of the prpyi^îohsç of said act. 

"(5) Thé advertisement set fortfi lé' paragraph 1 of said complaint, and al- 
légea to havé been printed and pnblipèd, or caused to be printed and pub- 
lished, by thfi. défendant, does : not ominia any promise of employment, and is 
not In violation of the provisions of said statutes of the United States. 

"(6) Said complaint does not allège -^t isald aliens alleged to hâve mlgrated 
were not sklUed workmen brought to thé tlnited States to perform labor In 
orupon â'n&#î>!Mtistry not tlien efltabUshed 'in the United States, nor that 
skillëd labor f<jr that purpose could bé otherwisé obtained." 

I This opinioîî shall be confined to an examination of paragraph 4 of 
the demurrer: 

, "(4) It does iip^ appear that the advertisement ,set forth In paragraph 1 
Pî said complaint '.ànd alleged to hâte beé» printed and published, or caused 
l;p ïje prlntfe44n4' published, by,tï>è défendant, contains any promise of em- 
pEitirm^nt, or la in vlplation of tti^ jprovlsions of sàld act." 

The other questions raised by the demurrer are quite technical, and, 
if sustained, -ttiight be obyiâted by amendment. Let us examine 
this phase of the contention: with some care. The title to the 
■6riginal act'(2i3l';$tat. 332) ifldicates with admirable brevity and clear- 
ness the mischief which wa,s aimçd at when the act was passed. It 
was called by itsomakers "An act to prohibit the importation and im- 
migration of ' fiôr'eigners and ' âiîens under ' contract or agreement to 
]f)erfprni Iabor;îti*/the United States, its territories and the District of 
Columbia" ; but the law failed in some measure to destrôy the alleged 
.ïni«chief whieh iit sought' to remedy. In one way ané another the 
fédéral couftis stripped it ofmuch of its anticipatéd èiïicacy, and so 
further efforts werç indulged in b^foiir, lî^w-makitig bddy to lessen the 
imagined iniqulty; but stillbfttli: the administrative and législative 
branches of ourgovernment, asn-well as the public îrt large, unité in 
terming it the ''Alien Contract. Ijabor Law.'' Hoping to further 
facilitate the enforcement of this' laW; the amendment of March 3, 
1891, was passed,. and under section 3 of that amendment this action 
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was brought. Hère is an attémpt to suppress advertisements in for- 
eign newspapers which promise employment, and it is provided that 
any alien who cornes into this country in conséquence of such an ad- 
vertisement shall be considered to hâve corne under the contract which 
the original act endeavored to prevent. But it still remains true that 
the advertisement which encourages him to come must "promise em- 
ployment," and so, to my raind, the case tums upoh the construction 
which the courts shall give to those words. The statute is highly 
pénal, and should be strictly construed. I do not understand that 
there is any contention hère over that proposition, but, in any event, 
I should so hold. To give the words the sensé which the district at- 
torney suggested would compel us to abandon not alone the strict and 
narrow construction which any légal définition entails, but, going be- 
yond that, to forsake even a moderately broad view of their meaning, 
and would bring us directly into the realm of unsubstantial hope and 
rainbow chasing with a vengeance. It is not conceivable that any 
sane man of full âge, after studying the picture which the advertise- 
ment présents, alluring though it may be, could force himself to the 
point of tearing up his household lares and pénates, however humble, 
and transplanting them, with his family and himself, to the attractive 
hills of Baltic, notwithstanding, its "6-room cottages" and "electric 
cars." Any vestige of prudence would not only suggest, but demand, 
that a letter of inquiry should be sent to "H. Lawton, Manager," and 
a far more definite promise exacted than any which is even hinted at 
in the advertisement itself. It is probable that the government has 
no more definite knowledge than that which it has spread upon the 
record. If it has not, then, in my opinion, it has no case. 

The demurrer is sustained. If the plaintiff can amend its pleadings 
so as to sustain its case in the light of my views as herein expressed, 
it may do so within 15 days. If not, let the bill be dismissed. 



In re SMITH. 

(District Court, D. Oonnecticut. September 29, 1902.) 

1. Bankruptct— Involuntary Pkocebdinqs— Waiver of Objections to Ju- 
risdiction. 

An alleged bankrupt, who flies a motion to dismiss the pétition against 
him, and appears In court to testlfy In support of allégations made 
thereln, thereby waives any merely tecbnical objection to the Jurlsdiction 
of the court over his person and estate. 

In Bankruptcy. On motion for rule to set aside and dismiss in- 
voluntary pétition. 

Hotchkiss & Asher and D. Strouse, for petitioners. 
Chas. B. Matthewman, for respondent. 

PLATT, District Judge. This is a pétition in involuntary bank- 
ruptcy, which, in most respects, is free from criticism. The re- 
spondent appeared, and on the I4th day of August, 1902, filed his 
motion asking to hâve the pétition dismissed for the foUowing rea- 
sons: 

117 F.— 61 
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"(1) ïhat the pétition Is not slgned and verifled In the manner prescribed 
Ijy la-w. j j 

"(?), X!ha,t the pétition was not filed In duplicate, as requlred by the bank- 
raptiêra'et:.;"' 

"(^ That Ao ôrder to show causé iipon the credltors' pétition bas been 
serired OB the respondént. 

"(4) ThUit eald pétition was not served on the respondent flve days bef ore 
the retur^fdtiV thereof, to wlt, sald pétition was not otherwlse served upon 
the respondent than by the marshal's leavlng with the respondent a paper 
purp'ortlflg to be a copy of sald pétition for the alleged bankrupt on the 31st 
das^ of My, À. D. 1902." 

The petitionihg creditors, on September 6, 1902, filed the foUowing 
reply: 

"(1) Paragfflphs 1, 2, 3,, of sald motion are denled. (2) In answer to para- 
grftph 4 the petltlonlng credltors say : (à) The subpcena dated July 25, 1902, 
sutnmtJhltig the alleged bankrtipt to appear bef ore sald district court at Hart- 
ford On August 4, 1902, wàs duly served upon the alleged bankrupt on Jul? 
26, 1902, and at the same tlme a copy of sald credltors' pétition was placed 
In the Miids of sald alleged bankrupt by the offlcer servlng sald subpœna. 
(b) On Jflly 31st, the offlcpr who made the service descrlbed In paragraph 'à' 
of thls aûswer madé further service upon the alleged bankrupt by leavlng In 
hls hahds a diipllcate of sald credltors' pétition." 

On the 22d of September, 1902, the respondent filed the foUowing 
paper; 

"In tbe District Court of the TJnlted States for the District of Oonnectieut 
"In the Matter of Herman E. Bmlth, Alleged Bankrupt 

"SubÈequent to the flUng of a motion to set aside and dlsmlss the pétition 
on the 14th day of August, 1902, respondent allèges the foUowing facts as 
havlng occurred, and as addltional grounds for the dlsmlssal of sald pétition: 

"(5) p^the 2d day pf September, 1902, thé sald Stoddard, Gilbert & Com- 
pany retiiined an action to the court of common pleas for New Haven county 
agalnst Ji F. Clouse and respondent for the sàme promlssory note and clalm 
as alleged In sald pétition as due them from respondent, and sald action Is 
now pendlng In sald court A copy of sald action is hereto annexed, and 
marked 'Exhlblt A.' 

"(6) On and before the 27th day of May, 1902, John H. Keamey was pro- 
prletor of a grocery store situât^ on Bdgwood avenue. In sald New Haven, 
and Is the same Kearney mentloned lii credltors' pétition. 

"(7) On sald 27th day of May, 1902, the sald John H. Kearney was duly 
adjudged a bankrupt upon a pétition filed by hlm in this court, and the 
matter was ref erred to Henry G. Newton, Esq., one of the leferees in bank- 
ruptcy of thls court 

"&) On àhd before the 15th day of August, 1902, the sald petitloner the 
F. O. Bushnell & Company made proof of clalm agalnst the sald estate of 
John H. Kearney in bankruptcy, as aforesald, to the amount of $228.48, and 
is the same clalm as alleged in sald credltors' pétition as due the sald the F. 
C. Bushnell & Company from the respondent. 

"(9) That on the 15th day of August 1902, the sald petitioner the L. C. 
Bâtes Company made proof of clalm agalnst the sald estate of John H. 
Keamey in bankruptcy, as aforesald, to the amount of $142.60, and belng 
same clalm as alleged in Sald credltors' pétition as due the sald the L. 0. 
Bâtes Company from respondent 

"(10) On sald 15th day of August, 1902, the sald référée did order a dlvl- 
dend of twenty^«even per cràt (2(r%) to be pald upon the clalms of the F. 
O. Bushnell & Company and the L. 0. Bâtes Company. 

"Herman E. Smith. 

"Subscrlbed and sworn to before me this 22nd day of September, A. D. 1902. 

"Omar W, Platt 
"Commissloner of the Superlor Court for New Haven County." 
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On the 26th day of September counsel for ail parties were before the 
court, and were fully heard. Counsel for respondent produced the 
alleged bankrupt in person, who, after being duly sworn, took the wit- 
ness stand, and was interrogated as to thç jurisdictional questions in 
dispute, and was further offered in support of the facts alleged in the 
paper filed September 22d. Th« court, being of the opinion that such 
facts, if of any value, should be presented in answer to the allégations 
of the pétition, declined to receive the testimony of the witness at that 
time, but gave, both at the hearing and since, patient attention to the 
points presented by counsel for the respondent in support of his appli- 
cation to dismiss the pétition for lack of jurisdiction. 

It seems unnecessary to enter into an elaborate review of the points 
made and the reasoning advanced pro and con relating to those points. 
When counsel for respondent filed the paper of September 22d, and 
supplemented that action by bringing the alleged bankrupt into the 
présence of the court for the purpose of strengthening, by his oath, 
certain allégations, which are valueless, unless they go to the merit of 
the controversy, it seems very clear that any fact which goes simply 
to the question of whether the court had acquired jurisdiction of the 
person and estate of the alleged bankrupt was waived by the alleged 
bankrupt himself. 

Let an order be entered denying the motion, with costs. 



UNITED STATES v. McINTOSH et al. 

(District Court, D. Oregon. September 12, 1902.) 

Fo. 4,538. 

1. CoNTRAOTs— Construction— Stipulation for Loaw of Articles fok Dsb. 
TJnder a stipulation by the Dnlted States In a contract to lend the 
contracter certain articles for use In performlng the contract, the same 
to be retumed in good condition, or replaced If lost or damaged, the con- 
tracter cannot be required to replace articles because of the ordlnary 
■wear Incident to the use contempla ted, but only such as are damaged 
in excesB of such wear, slnce any other construction of tha agreement 
would make it one of sale, and not of loan. 

John H. Hall, for the United States. 
James Gleason, for défendants. 

BELLINGER, District Judge. This îs an action to recover for 
the value of certain articles supplied to Robert Mcintosh, contractor, 
to launch the Columbia river light vessel No. 50, that had stranded 
near Mackenzie Head, in Washington state, and not returned by him, 
and for damages, for other articles so furnished which were retumed 
in a damaged condition. It was stipulated in the contract between 
Mcintosh and the government that the latter should loan to the 
former such moorings, chains, and other appurtenances as said Mc- 
intosh might think would be available for the launching of said ves- 
sel, but upon the express condition that said appurtenances were to 
be returned to plaintifï in good condition, and that such articles «<s 
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were lost or damaged should be replaced. In pursuance of this agree- 
ment Mcintosh received 3,277 pounds of Manilla rope which was 
not returned, and 4,372 pôunds which was returned in a damaged 
coriâkion. The dariiaged rùpe is unfit for the purposes of the gov- 
ernmettt, Nothing but first-çlaSS rope is ever issued, and it is chan- 
gèd as pften as once every threc months, and sometimes oftener. 
Nothing but new rope is ever issûêd. The claim on account of dam- 
age to the rof>e is the invoice pïice, 9.55 cents per pound. The tes- 
timony on behalf of the govérnm^nt is to the efifect that the damage to 
the ropé is probably not more than the wear and tear for that sort 
of work. Such being the case, the question arises, what is meant by 
the agFeement to loan appliances to the contractor to be returned in 
gdod condition, and rejilaced when damaged? If the ordinary wear 
of the rope for that work renders it valueless, and rehders the bor- 
rower îiàble for the pûrchâse price,; then the loan was not a loan 
in eflfect, but a sale of the rope. My conclusion is that by the agree- 
ment to loan for a particular use the borrower, under the contract, 
did not become liable for the ordinary wear incident to that use, — a 
thing necessatily within the contemplation of the parties when the 
agreëment Was entered intb,— but became liable only for such dam- 
age as is in excess of the use stipulated for. The rope becomes 
secondhand and of no value tO the government by any use, but 
the agreëment to loan was for use. If it necessarily involved pay- 
ment for the use, it was not a loan ; and, if the use necessarily in- 
volved the entire value of the thing used, the transaction amounted 
to a sale of the loaned articles. The government is therefore not 
entitled to anything on account of wear and tear resulting from the 
use of the rope returned, and for the rope not returned it is entitled 
to its value as secondhand rope. This value in the market is from 
one to five cents per pound,— say three cents per pound. The amount 
for which recovery is allowed on account of 3,277 pounds of rope not 
returned is ^.31. The défendants are charged with 45 fathoms of 
Ij:i2-inçh châin, $234.63, and two mushroom anchors, $225. Mcin- 
tosh testifies that when he gave up the ship it was anchored to the 
sands with this chain and one of the mushroom anchors, and that 
Capt. Sebree, who was aieting for the government, requested that 
thèse articles be left where they were, which was done. They were 
left for the safety of the ship. The other anchor is not accounted 
for. Among the other articles with which the défendants are char- 
Çed are one fourth-class muslixoom anchor, of the value of $29.86; 
one third-class nun buOy, worth $29.41; one secônd-class concrète 
sinker, worth $10. It is admitteq that thèse items were received, 
and they hâve not béen accounted for. Their aggregate value is 
$69.27. The remaining articles with which Mcintosh is charged are: 
'50 pounds of làmbrolirié, yalùedat $5.15; 7 first-class key shackles, 
valued at $11.69; 2i||-inch Connecting shackles^ valued at $1.98; 
'4 hand lantetns, valued at $5:92 ; i fwning, valued at $40 ; 50 feet lyi- 
irich rubber.hose, valued ât $io;5o; 50 feet 2>4-inch rubber hose, 
valued at $16.50; 13 ions iSTewcastle coal, valued at $66.95. The 
lambroline, rubber hose, and coal were not issued to Mcintosh. As 
to the coal, Mcintosh testifies as foUows : 
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"That coal was glven to me directly by Captain Taussig. He says: 'Yoii 
can make any use of It you Uke. Throw it orer, If you want to.' I saved 
it, and used some for cooklng, used some up at the barracks, and gave some 
of it to the lighthouse keeper at Cîape Disappointment. I might hâve thrown 
that overboard. There is no mention made of IT tons of pig iron I saved 
for the government." 

The lambroline, awning, and rubber hose were probably on the 
ship when Mcintosh began the work of attempting to launch it. Mc- 
Intosh testifies that he knows nothing about them. As stated, thèse 
articles are net mentioned in the receipt taken by the government. 
There is some testimony to the effect that an awning was burned 
up. There were some articles left on the ship when Wolfï took 
charge. The latter says there was very little left on board, except 
part of the hawser chain. What this little property remaining was 
is not stated. The ship went ont of Mcintosh's possession just as 
it came in, with certain articles of property thereon of which no ac- 
count was taken. Under such circumstances Mcintosh should be re- 
quired to ^ccount only for what he receipted for under his contract. 
The articles remaining to be accounted for are 7 fîrst-class key 
shackles, worth $11.69; 21^-inch Connecting shackles, worth $1.98; 
4 hand lanterns, worth $5.92, — total, $19.59 ; to which must be added 
value of rope lost, $98.31; one mushroom anchor lost, $112.50; and 
other items as above, $69'27, — making a total of $299.67, for which 
the government is entitled to judgment. 



GAINES & CO. V. SROUFE et al. 

(Circuit Court, N. D. California. December 23, 1901.) 

No. 12,960. 

1. Tbade Marks— Soit por IsPKiNaKMBNT— Pleading. 

In a suit for an Injunction to restrain Infringement of a trade-mark, 
the facts which are essential to complainant's right to relief, such as the 
existence of the trade-mark, the fact of an imitation by défendant, either 
actual or eolorable, without complainant's license or acquiescence, and 
the fact of registration, where that is essential, must be alleged posi- 
tively, and not merely on information and belief ; and, In gênerai, ail the 
facts whleh are necessarily within complainant's knowledge should be 
so alleged. 

In Equity. Suit for infringement of trade-mark. On demurrer to 
bill. 

Scrivner & Hopkins, for complainant. 

J. M. Whitworth and Charles A. Shurtleff, for respondents. 

MORROW, Circuit Judge. This is a suit in equity brought by 
the complainant, a Kentucky corporation, against the respondents, 
citizens of the state of California, for the alleged infringement of a 
trade-mark. The bill allèges, upon information and belief, that the 
business of distilling and selling whisky now operated by the com- 
plainant corporation was conducted in the year 1867 and thereafter 
by the firm or partnership of W. A. Gaines & Co., who acquired the 
business, property, trade-marks, good will, and distillery of the pre- 
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ceding firrai of Gaines, Berry & Co.; that among the trade-marks 
origiiïatèd' and devised by the said firm of W. A. Gaines & Co., and 
used hf-ii]étn, was the certain trade-mark for whisky, known as aiid 
coh^istîf)g of the arbitrary word "Hermitage," which was attached 
to the packages, barrels, and bottles containing the genuine Hermi- 
tage whisky distilled by the said firm of W. A. Gaines & Co., which 
said brand of whisky con^manded and still commands a large and 
ready salé oii the market in the United States and elsewhere ; that in 
the year 1887 the complainant corporation was formed, and succeeded 
to and acquired the business of the aforesaid firm of W. A. Gaines & 
Co., and ail its property, including the Hermitage trade-mark ; that 
complainant has continijed to manufacture the said Hermitage whisky 
at its distillery in the state of Kentucky, pursuing the same methods 
and exeirtîsing the same câre as had theretofore been given to it by 
the predècessors of complainant, and has expended large sums of 
nioney iiî advertising sàid trade-mark, and the goods to which it is 
applied, thfoùghout th^ world. It is further alleged, upon informa- 
tion and belief, that thè Said Hermitage trade-mark has been duly 
registèred by the said firm. of W. A. Gaines & Co. in the office of the 
United States commissionêr of patents at Washington, and that said 
trade-mark is now of the value of $500,000 and upwards. The bill 
charges, alào,'tipoil information and belief, that the respondents, with 
the wick'ed and fraudulent intent of deceiving and misleading the 
purchasing public and consumers of whisky in the United States, and 
with the wrongful and inéquitable intent of enjoying the benefits of 
the great réputation of complainant's said trade-mark, hâve for a 
long time, in the state of Galifornia, ofïered for sale, and caused to be 
packed and sold, and do now cause to be packed and sold, a cheap 
imitation and inferior grade of whisky, in barrels which are labeled 
with false and misleading labels, having printed thereon the title 
"Hermitage Whisky," in, imitation of complainant's trade-mark, 
thereby inducing the purchasing public to believe that said imitation 
whisky is the genuine Hermitage whisky distilled by the complainant. 
Ç(^mplainail|t jprays for damages for the injury to the réputation of its 
gbbds and tr^de-mark, ;for an acçounting of the income and profits 
derived by respondents from the said violation of complainant's rights, 
attd for an injunction restraining respondents from the future use of 
said trade-mark. The respondents demur to the bill on the gênerai 
gjound of insufficiency, and the spécial grounds that (i) the alléga- 
tions as to the registration of the trade-mark in controversy, and the 
continuons use of the same by the complainant and its predècessors, 
should be made positively, and not on information and belief; and (2) 
that the bill is so vague and uncertain in regard to the time when 
the said trade-mark was originated or first used by complainant or its 
predècessors, or since whep it has been used cpntinuously by them, 
or when it was registèred, that no cause can be made out from it 
entitling complainant to the discovery or relief prayed for. 

The allégations of the bill upon information and belief are insuffi- 
çient. Whatever is essential to the rights of the complainant, and is 
necessarily within its knowledge, ought to be alleged positively. It 
is well settled that, to warrant the , équitable relief of injunction in 
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restraint of the infrîngement of trade-marks, there must be shown — 
First, the existence of a trade-mark ; secondly, the fact of an imita- 
tion, either actual or colorable ; and, thirdly, the fact that such im- 
itation is made without the license or acquiescence of the owner. 
And courts of equity, in granting relief by injunction in this class of 
cases, proceed upon the ground of fraud ; that equity will not permit 
one, aside from any question of trade-mark, to palm off his goods as 
the goods of another, and so deceive the public and injure that other. 
Where the ground for relief by injunction is fraud, it is necessary that 
the fraud should be made to appear by positive averments, founded 
on complainant's own knowledge, or that of some person cognizant 
of the facts. It is a gênerai rule that whatever is essential to the 
rights of the complainant, and is necessarily within his knowledge, 
ought to be allégea positively and with précision. The date of regis- 
tration of the trade-mark in controversy is important, as, from the 
statements contained in the bill, the possibility exists that the trade- 
mark is not now under the protection of the statute. Without 
defînite allégations that complainant's title to the tràde-mark is still 
effective, and that it has been effective at ail the times of the alleged 
infringements, the court could not safely grant the relief prayed for 
by complainant. 

The demurrer upon the spécial grounds that the bill of complaint 
is lacking in positive allégations and for uncertainty will therefore 
be sustained. 



PETTUS V. SMITH. 

(Circuit Court, D. ConnecOcnt October 1, 1902.) 

No. 518. 

1. Fedebâi. Pbactice— Pleading— Joindeb of Légal and Equitable Dé- 

fenses. 

Légal and équitable défenses may not be Jolned In a suit transferred 
to a fédéral court, where the practlce In law and equity Is not the same. 

2. Same— BiLLs and Notes— Défenses— Plbading. 

Where, in an action on a note for légal services, the answer set up 
facts showlng that the payées were entitled to recover something for 
services rendered, and the only défense alleged was that the services 
were not worth the priée chargea, but there was no allégation of mis- 
representatlon of any materlal fact on which défendant was entitled to 
rely to maklng the note or settlement, the answer was demurrable. 

Action at Law upon Promissory Note. 

Pettus & O'Neill (John J. O'Neill, of counsel), for plaintiff. 
Newton, Church & Hewitt, for défendant. 

PIvATT, District Judge. The answer filed May 31, 1902, îs as fol- 
lows: 

"Answer. 

"l'irst Défense. Plaintiff and Susan 0. O'Neill, of Waterbury, Connecticut, 
attorneys at law, in the years 1900 and 1901 Jointly rendered légal services 
for the défendant under a joint agreement that they should be paid jointly 
a reasonable sum for thelr services. 
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"(2) It ■çyasfurther agreed.tn référence to said sei-vices, before the ren- 
dering thereof, that wheneyer'the plalntlfÉ and said O'Neill should be called 
away frorii the places ofttiélr résidence, Corder to render such services, 
théy shoùld oilly charge théir traveling expensea Iri addition to the ordinary 
charges or reasonable valu* of swch services If rendered by a Oonhectlcut 
lawyer 6t gie place of his, résidence. 

"(3) Al)OÙt the close of the year ISjOl, plaintifC and said O'Neill presented 
to the defëndt^nt bills for said, services aggregating more than fifteen thon- 
sand ($l6jOOG)'' dollars, and-réprèsented to the défendant that said services 
w^ere reàsonably wotth moW than $15,000, and that more than that sum 
WQuld ordinarily be chargea therefor by lawyers in falr standing, and that 
more than S15,0b0 was Justly due from the défendant to plairitifC and said 
O'Neill. • 

"(4) Said Bervices were nôt reasonably -«Vorth more than two thousand 
($2,000)' dollars, and not moré than that sum would ordinarily be charged 
for similar gçrflees by lawyers in fair standing, and ail travellng and inci- 
dental expense^s in connection therewlth did not exceed flve hundred ($500) 
dollars, and hôt more than $2,500 was Justly due from the défendant to the 
plaintlfC and said O'Neill. 

"(5) Défendant not havlng been aceustomed to employ lawyers, and rely- 
ing upon the oorrectness of said bllls so sent her, and of said représentations, 
and Induc^ thereto by the fwrtha: représentations of plaintlff and said 
O'Neill that àttempts might be made to place her in an insane asylum, and 
that in suct cftse it would be for her beheflt to hâve glven the notes herein- 
after mèntlotned, and by threats that plaintiffl and said O'Neill would proceed 
at once to take possession of property of the piaintifC the title to whioh was 
held by theni as coUatenal,: and believing that the amount of $15,0(X) was 
justly due from her to the plaihtifC and said O'Neill, executed and deUvered 
to each of theïn à promlssory ûote for seventy-flve hundred ($7,500) dollars, 
one of which notes Is that alleged in the complaint. 

"(6) Said O'Neill has brought suit upon her said note to the superior court 
for New Haven county, state of Connecticut, held at Waterbury, Connectleut, 
and has obtained judgment by default in said suit for the sum of $7,500. 
with interest and costs, and has flied a Judgment lien upon the property of 
the plaintifC, and is prooeeding to coUect, said note. 

"(7) The amount for which said O'Neill has thus obtained judgment, and 
which she is proceeding to coUect, far exceeds the whole amount which was 
ever due the plaintlff and said O'Neill, talien together. 

''Second àhd Partial Défense. Paragraphs 1, 2, 3, 4, aiid 5 are made para- 
graphe 1, 2, 3, 4, and 5 of thls défense. 

"(6) Not tnb*e thaû twelve- hundred and flfty ($1,250) dollars was justly due 
from thè défendant to the plaintlff atthe tïme of the givlng of said note. 

"By "Way Of Counterclalm. 

"Ail the .paragraphs of the flrst défense are made a part of thls counter- 
clalm. 

"Défendant Clalms flve thousand ($5,000) dollars damages. 

, "Mary E, Wright Smith, Défendant, 

' By Newton, Church & Hewitt, Her Attorney?," 

To this answer the plaintifï demurs on several grounds : (i) That 
it is not denied, and is admitted, that some benefit accrued to the de- 
fendant from the services rendered by thé plaintifif, and that the plain- 
tifï was put to some loss, ail of wMch raised a considération for the 
note sued upon. (2) That the answer fails to disclose any fraud, 
mistake of law or fact, or misrepresentation, or any facts from which 
any of them can be inferred, relying upon which the défendant was 
induced to exécute the note. 

The deniurrei' attacks the first défense, which is practically a plea 
in bar, and also the second défense, which is partial and rather in the 
nature of a plea in mitigation of damages, asking for a réduction of 
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the amount demanded, and also the counterclaim, which really asks 
for more damages than are admitted to be due under the second dé- 
fense. 

Under the United States practice, the Une of démarcation between 
law and equity has always been clearly defined and distinct. Whateyer 
reasons could be advanced for the propriety of this mode of pleading 
under our state practice, which permits the joinder of légal and 
équitable défenses, lose their potency when transferred to this juris- 
diction. 

The cause of action is plain and simple. A promissory note was 
duly signed, executed, and delivered, and has not been paid, in whole 
or in part, and the plaintifif naturally wishes her money. 'This she 
ought to hâve, unless she has indulged in such practices as in law -will 
work to vitiate the plain contract which the note represents. The 
demurrer searches the record, and compels her to admit ail facts in 
the answer which constitute a légal défense to the action. I cannot 
find in the answer any statement that the plaintifif misrepresented a 
single material fact in sijch a way that the défendant was entitled to 
rely solely upon her statement, and was thereby misled into doing a 
thing which she would not otherwise hâve donc. 

The demurrer to the answer is sustained, with costs. Let the an- 
swer be stricken out, with leave to the défendant to answer further 
within 15 days. 



FIRST NAT. BANK V. BRIDGBPOET TRUST CO. et aL 

(Circuit Court, D. Conneetlcut. October 2, 1902.) 

No. 1,069. 

1. Rbmovai, of Causes — Citizenship of Parties. 

Under Act Aug. 13, 1888 (1 Supp. Kev. St. U. S. p. 612, § 2), provldlng 
for the removal from state courts to fédéral courts of civil snlts when 
the controversy is "whoUy between citizens of difCerent States, and whleh 
can be fuUy determlned as between them," a suit by a bank, for the 
purpose of determinlng to whom a deposit should be paid, against the 
administrator of the deceased depositor, a citizen of the state, who claims 
the deposit as a part of the estate of the deceased, and against a third 
person, a citizen of another state, who claims the deposit, Is properly 
removed from the state court to the fédéral court, for the suit is wholly 
between citizens of difCerent states, and can be fuUy determined as be- 
tween them. 

8. Bame— Tkansposing Parties. 

It is the duty of the court to transpose the parties by placing the ad- 
ministrator and third person on opposite sides, and thus retain jiuris- 
diction. 

8. Same — Pétition por Removal— Joindeb of Husband in Wipk's Pétition. 
The failure of the husbarid of the third person to joln in the pétition 
for removal is Immaterial. 

Motion to Remand. 

1 1. Citizenship as affecting jurisdiction of fédéral courts, see note to Sblpp 
V. Williams, 10 C. C. A. 253. 
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Peers & Foster, for plaintiff. 

Paige & GarroU and Beardsiey & Beardsley, for défendant Bridge- 
port Trust Ce. 
Daniel Davenport, for défendant H. P. Hall. 

PLATT. District J«dge. InAct Aug. 13, 1888 (i Supp. Rev. St. 
U. S., on page 612. in section 2)^ is found this language: 

"And When in any sait mentioned in this seûtion there shall be a eontro- 
versy which is wholly between citizens of différent states, and whieh can be 
fully determined as bettoeen them, then either one or more of the défendants 
actualiy Intérested In siieh controversy may remove sald suit into the circuit 
court ofttie tJnlted States for the proper district." 

,The italiçs are n^ine. A careful examination of the statutory law 
and the décisions bearing thereon, assisted, as I hâve been, by the very 
able and exhaustive oral arguments and written briefs of counsel, leads 
me to a conclusion in respect of which I file, very briefly stated, some 
of my reasons. I trust that the press of afïairs will be a sufHcient ex- 
cuse for my refraining from an analysis of the cases cited pro and con, 
and my reasons for distinguishing those ■vfrhich at first blush might 
seem to militate against the conclusion which I hâve reached. In such 
a situation as this it is the duty of the court to look with great care 
into thé position which the parties to the controversy occupy, and, if 
it can discover what tiie real contention is, and between whom it will 
take place, and finds that the actual participants are ail citizens of 
différent states, then it is its duty to rearrange them in such a manner 
that they can fight eut the question between themselves fairly and 
fully. The First National Bank is nothing but a stakeholder. It 
brought its action to'saveannoyance and vexation, to prevent a multi- 
plîcity of suits, and to close up the entire controversy in one proceed- 
ing. It leaves the parties to fight their own battles. It can, with per- 
fect propri^ety, lodge its stake in court, and await events. I présume 
it can be témpelled to do so by order of court. It avers its willing- 
; ness ^bj todb îh paragraph 6 of its bill filed in the Fairfield county 
superioç, côùirt. Assuming, for the sake of the argument, that the 
court shail take the parties as they are found on the record prior to the 
pétition for removal, what was the situation? The action is one of 
: iriterpleader, and sets up; thé following salient facts : (i) Plaintifï, on 
January 4, 1901, owed tfte late George F. Gilman $10,000. (2) The 
Bridgfiport Trust Company was appointed administrator of his estate. 
(3) Helen Potts Hall, of New York, claimed to own the deposit, and 
sued for it on March i8th by writ retumable to the first Tuesday of 
ApHl, 1901 . in the superior court for Fairfield county. (4) The 
Bridgepûift Trust Cofepâny has demanded the money, and has threat- 
ened to sue for it. ^5) Plaintiff is "ignorant, of the respective rights 
of sàid çlaitriapts," aniif does not know which ought to hâve the deposit. 
(6) Plaintiff is willing to pay the money as directed by the court. The 
parties are required to interplead. Blakeley Hall is made codefendant 
for no other reason than that he is the husband ôf Helen Potts Hall. 
Can tbe,r^, be any questiop but that, upon those îacts alone, the con- 
troversy was "wholly" between the Brîdgeport Trust Company, a 
Connecticut corporation, the administrator of the late George F. Gil- 
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man, who claimed the deposit as part of the Gîlman estate, and Helen 
Potts Hall, of New York, who claimed to own the money, and had 
brought suit for it? No one had, up to that time, nor in fact bas any 
one since then, laid claim to this fund ; and between the parties named 
the controversy over it is capable of full détermination. It is without 
doubt the duty of the court to transpose the parties, placing the trust 
Company and Helen Potts Hall on opposite sides of the controversy, 
thus retaining jurisdiction of the subject-matter. This the court does. 
In the face of the language of the act, the fact that Blakeley Hall was 
not joined in the pétition for removal has no weight. So far as the 
court can see, Mrs. Hall was and is fully able to take care of her own 
interests from every point of view. 
Motion to remand is denied, with costs. 



THE OCEAN SPRAY. 

Plstrict Court, N, D. California. August 21, 1902.) 

No. 12,109. 

1. Bhipping— Limitation op Liability— Conditions Imposed tor Lâches. 

A shlpowner Is not debarred from institutlng proceedlngs lu a court 
of admlralty for the limitation of his liability on account of an alleged 
maritime tort by the fact that he has permltted an action for damages 
for such tort to be prosecuted to judgment against him in a state court, 
whlch has been reversed on appeal, and the cause remanded for a new 
trial; but in such case his lâches in Invoking the admiralty jurisdiction 
warrants the court In requiring him, as a condition to the granting of the 
relief sought, to pay the costs incurred by the plaintlff in the state court. 

In Admiralty. Suit by the owners of the schooner Océan Spray 
for limitation of liability. 

H. W. Hutton, for petitioners. '■.,'■ ' "' 

F. J. Castlehun, for claimant, 

DE HAVEN, District Judge. This proceeding was commenced 
by certain owners of the schooner Océan Spray, in which they ask 
for a limitation of their liability upon the claim of William Silveira 
for damages in the event that the court shall find that they are liable 
on account of such claim, and which liability they deny. The claim 
of Silveira is based upon the alleged négligence of the owners of the 
Océan Spray in failing to provide her with safe and sound reefing 
tackle, by reason of which he allèges he sustained injuries while in the 
performance of his duties as a seaman upon that schooner. It is un- 
disputed that Silveira commenced an action against the petitioners 
in one of the superior courts of the state April 27, 1896, upon the claim 
referred to in the pétition herein ; that said action was tried by a jury, 
resultiiig in a verdict and judgment in his favor fôr $2,000 and costs; 
that this judgment was afterwards reversed by the suprême court (60 
Pac. 687), and the cause remanded for a new trial; and that such 

ni. Limitation of shipowner's liability, see note to The Longfellow, 45 C. 
G. A. 387. 
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acl^pn iva? pending în the state court at the date the présent proceed- 
ing yiTîiS CQinmenced, May 12, 1909. 

Upon considération of ail the évidence, I find that the petitioners 
éxercised due diligence to provide the schooner with a soiind reef 
pendant, and are therefore not liable for the injuries sustained by the 
claimant, Silveira ; but, in view of the lâches of petitioners in invoking 
the jvurJsçîiction of this court, they are not entitled to a decree estab- 
lishing their nonliability unless thçy pay the costs incurred by the 
claimant in the action in the state court. This was the rule which, up- 
on a similar state of facts, was foUowed by the court in the case of The 
S. A. McCaulley (D. C.) 99 Fed. 302, and is in accordance with the 
suggestion made by the suprême court in the case of The Benefactor, 
103 U. S. 247, 26 L. Ed. 466. See, also, Gleason v. Duffy (C. C. A.) 
116 Fed. 298. 

The évidence shows that the costs incurred by the claimant in the 
action for damages in the superior court, and in the suprême court, 
upon the appeal from the judgment, amount to $215.20. It is there- 
fore ordered that unless petitioners, within 20 days from this date, pay 
to the said William Silveira the sum of $215.20, this proceeding shall 
be dismissed, and that, upon such payment, petitioners take a decree 
that they are not liable on account of the matters alleged in the claim 
of Silveira. 



AMÎ2EÎCÀN LOCOMOTIVE 00. v. DICKSON MFG. CO. 

(Circuit Court, N. D. New York. September 9, 1902.) 

1. FoRKiGN CoRPORA-TiDirs— Bbrvicb 01" Sommons. 

A Pennsylvania corporation whose plant and principal place of busi- 
ness were in that state also maintained an office in New York while 
engaged in active business. It sold Its plant and business and gave up 
its New York office, but the business of settling np its affalrs was prin- 
clpally conducted thereafter at the office of a banking flrm in New York, 
of which Its président and vice président were members, and where its 
bank account was kept. Beld, that service of summons in an action 
against the corporation in New York, made on such offlcers at their 
New York office, was valid, ùnder Code Civ. Proc. N. Y. § 432. 

On motion by défendant to set aside service of summons made 
in , the supi^çme court of the state of New York, pursuant to section 
432 of the New York Code, the défendant having removed the action 
to this court. 

Julius P, Workum, for plaintiflf. 
George Coggill, for défendant. 

COXE, Circuit Judge. The plaintifï is a New York corporation 
and the défendant is a Pennsylvania , corporation. This action was 
coinmenced April 15, 1902, to recover $8,754, alleged to hâve been 
overpaid to the défendant under a certain contract entered into 
between the parties in June, 1901, by the terms of which the de- 
ifendant sold itS manufaçturing plant and business to the plaintifï. 

f 1. Service of proqess o^ foreign corporations, see note to Eldred v. Pal- 
ace-Car Co., 45 0. C. A. 3. 
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This contract was negotiated and signed in New York and pay- 
ments were made there to the défendant. Prior to the sale of its 
business to the plaintiff the defendant's manufactory and principal 
office was at Scranton, Pa., but it maintained a New York office at 
No. 40 Wall Street, until sometime in July, 1901. After the sale the 
business of settling up the affairs of the défendant was largely 
conducted in the city of New York by the secretary and treasurer, 
Mr. Cox, who is a member of the firm of Winthrop & Co., bankers, 
at No. 40 Wall street, where the defendant's bank account was 
kept. The président of the défendant, during the time in controversy, 
had an office in New York, as did its vice président, who was also 
a member of the firm of Winthrop & Co. In short, it is clearly 
established that the principal business of the défendant, after it went 
into liquidation, was transacted in the city of New York. It was, of 
course, unnecessary for the défendant to maintain an office in New 
York. After it ceased to do an active business its office at No. 40 Wall 
Street was, therefore, given up and its headquarters were transferred 
to the office of Winthrop & Co., in the same building. There it 
kept its funds, there its officers were to be found, there it received 
its correspondence and there it transacted the important part of what 
little business remained. There can be no pretense that the défend- 
ant has not had ample notice of the plaintifï's cause of action. When 
the suit was commenced the défendant was engaged in active busi- 
ness nowhere. What business it did transact, incident to closing up 
its afïairs, was donc, principally, in the city of New York. Service 
of the summons upon one of defendant's local agents at Scranton 
would probably hâve resulted in the forwarding of the papers to 
one of the defendant's officers in New York. To the extent of this 
delay, at least, it would hâve been less effectuai and less satisfactory 
to the défendant than the notice which was actually given. It is 
thought that the service is valid within the authority of Lumber 
Co. V. Doyle, 38 C. C. A. 34, 97 Fed. 22, and cases cited. 
The motion is denied. 



THORNE V. AMERICAN DISTRIBUTING CO. 

(Circuit Court, D. Massachusetts. August 13, 1902.) 

No. 1,187. 

1. New Trial — Questions Revtewablb on Motion — Instrdctions. 

On a motion for a new trial the court cannot properly reconsider the 
instructions which It gave the jury on propositions of law unless it ap- 
pears that an errer was committed through inadvertence. 

At Law. On motion for new trial by défendant. 

Lord & Hunneman and Robert Walcott, for plaintifï. 
Matthews & Thompson, for défendant, 

PUTNAM, Circuit Judge. Of course, on this motion for a new 
trial the court cannot properly reconsider the instructions which it 
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gave thé Jury on propoisitiotts of law. To do so might, on the one 
hand, deprive the défendant of its just exceptions, and, on the other 
hand; irierely bring about à new trial, with the resuit that no progress 
•would be made towards the détermination of the questions of law in- 
volved by' the only tribunal which can finally dispose of them. Oc- 
casionally'the court finds that in charging a jury it has made a mère 
slip, whidi Requîtes it ta revise its own rulings on a motion of this 
character, but hothing of this nature is now before us. 

Having in view the propositions stated, every question which is now 
brought -api fôt revision on this motion for a new trial was deliberately 
submitted to the jury for its détermination, and carefully explained to 
it. There iis riow, no com|)lairit that the jury did not properly under- 
stand the rulings of the court in thèse particulars. When the case 
went to the jury the court wàs of the opinion that the issues which it 
had to pàss on were of such a charâctër, and the facts in référence 
thereto were èither so obscure or so doûbtful, that the conclusion of 
the jury in référence thereto Would necéssarily be final, and could not 
be revised by us. As, howe^er, at the trial to the jury, in accordance 
with our practic^, we end^ayôred to gua,rd our mind against any con- 
clusions of sd decided a character that they would prevent us from 
giving due Wéight to whàteVer might be submitted to us on a motion 
for a new trial, gnd theref ore were not eager to foUow the évidence so 
closely as we Otherwise might hâve done, we hâve listened attentively 
to wbatever cçmnsel had to submit with référence to the pending mo- 
tion, and hâve since given ît Careful examination. The resuit has been 
to confirm thé impressions which we formed during the trial of the 
case, that the conclusions of the jury oh ail the propositions now in 
issue caiwiot be revised by ûs. 

We hâve no question whatever about this, except with référence to 
the proposition which we submitted to the jury, to the substantial 
efïect that if with regard tô the defendant's elevator, whose alleged 
defective condition, it is daimed, causéd the injuries to which this suit 
relates, the défendant had put the matter of repairs into the hands of a 
reputable, standard concem, under instructions to make them thor- 
ough, complète, and full, the jury would be justifîed in finding that the 
défendant had'thus performed the dilty of causing reasonable care to 
be used with référence to its condition. We added, how«ver, the 
foUowing instruction : 

"If, however, the examination and repairs were not of a thorough and 
careful character, guch as yoa may deem, under the rules which I give you, 
work of that sort should be, and was done by men employed Incidentally 
for the purpose of dolng it, then it would not be excused for anything which 
thé orders to repalr did not cover, or which the men employed by him inci- 
dentally might omit to do." 

On a careful re-examinatibn of those parts of the record which hâve 
been called to our attention by counsel on this motion, we are entirely 
unable to say that the jury was not justifîed in finding that the terms 
of thèse instructions were not complied with. On the other hand, we 
are of the opinion that the verdict of the jury in that respect was cor- 
rect. As this involves a pure question of fact, and the resuit of com- 
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parison of various portions of the record, nothing could be gaîned by 
pursuing the matter further. 

In this case there will be an order : 

The motion for new trial filed by the défendant on June 14, 1902, is 
denied. 



In re BAERNCOPF. 

CDlstrict Court, E. D. Pennsylvania. October 7, 1902.) 

No. 862. 

1. Bankruptcy — DiscHÀBGB— SPECirrcATioNs op Objection— Verificatiotî. 

Spécifications of objection to the discharge of a bankrupt are pleadlngs, 
and should be verlfléd as requlred by section 18c of the bankruptcy act 

2. Samb— Signatures by Counsel. 

If counsel sign and swear to them, the reason of such signature should 
be stated. 
8. Same— Exceptions— Waiver. 

Spécifications of objection to the discharge of a bankrupt were signed 
by counsel, and not sworn to. No exceptions were taken to the signa- 
ture or lack of affldavlt untll after the testlmony had ail been taken and 
argument commenced. Held, that the fallure to object In proper tlme 
walved the defects. 
4. Same— Fkaudulbnt Concbalment of Assets. 

Evidence consldered, and, In vlew of the burden of proof belng npon 
the objectlng credltors, held to Justlfy the referee's flnding that there was 
no fraudulent concealment of assets by the bankrupt 

In Bankruptcy. 

Julius C. Levi, for bankrupt. 
George W. Carr, for creditors. 

J. B. McPHERSON, District Judge. Spécifications of objection 
to the discharge of a bankrupt are pleadings, and should be verified 
as required by section i8c of the act: In re Brown, 50 C. C. A. 118, 
112 Fed. 49. As a rule, they should be signed by the objecting cred- 
itors, and the vérification should be made by some person who has 
sufficient knowledge of the facts averred to make afïidavit thereto. 
If counsel sign and swear to them, the reason for this unusual prac- 
tice should be stated, so that the court may be enabled to décide 
whether the reason is sufficient. If the bankrupt believes the spécifica- 
tions to be insufficient, he should take seasonable exception thereto ; 
otherwise he will run the risk of waiving his rights in this respect. 

In the présent case the spécifications were signed by counsel, and 
were not sworn to. The bankrupt took no exception to the signature, 
or to the lack of an afifidàvit, however, until after the testimony had 
ail been taken, and argument thereon before the référée had begun. 
This failure- to except in proper time waived the defects, and the 
spécifications are therefore properly before the court for considéra- 
tion. Upon the merits, however, I feel obliged, although with con- 
sidérable hésitation, to agrée with the findings of the référée. The 
burden of proof was undoubtedly upon the objecting creditors to es- 
tablish fraudulent concealment of assets; and, as the évidence was 
oral, the opinion of the référée concerning the truthfulness and ac- 
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CÙracy" bî the witnesses îs entitled to triuch weight. I am not satis- 
fied that he was mistaken in his findings, but there is no doubt that 
the;:,(t;je^timpny as a whole would hâve readily supported a différent 
coiicltision. Of course, I am not considering whether the transac- 
tion was an unlawful préférence, but merely whether fraudulent con- 
cealment has been proved, so as to prèvent the bankrupt from being 
discharged. Accepting thefacts found by the référée, the discharge 
should be" grantçd. 



, , TJNITBD STATES V. FRENCH. 

(District Court. ï). Oregpn. September 12, 1902.) 
No. 4,553. 

1. CBraiNAI, LAW— RiGHT OF ACCUSBD TO OONFRONT W ITNESS— DEPOSITION. 

The déposition of a witness slnce deceased, taken on notice to an ac- 
cused, but without hls consent or présence, Is not admissible against hlm 
on hls trial. 

Prospcution for Sendingf Obscène Matter through the Mails. On 
motion for new trial. < 



John IJ. Hall, for United States. 
Waldemar Seton, for défendant. . ^ 

BELLINGER, District Judge. This îs a motion for a new trial 
upon an indictment for sending obscène matter through the mails, 
and it is based upon errors of tlie court on the trial ) in àdmitting the 
testimony of a witness taken before a commissioner on the pre- 
liminar^ hçaring, and in àdmitting the ..déposition of the same witness 
taken bèîo'^g^a commissioner thereafter, the witness having died before 
the trial. The déposition of thte deceased witness was taken upon 
notice tO t}le défendant, btlt without his présence, or that of any 
one in his tiehalf. It has béen decided by the suprême court of this 
State that a défendant \yho hàd conspnted in open court, in order 
to secûre à po^tponemeht of the trial, to the taking of the déposition 
of a sîck wjtness, and who ^as preseijt at the taking of the déposi- 
tion and cross-examined the witness, could not complain that he 
iiad not been giyen the, right to meet, the witness face to face; that 
he migbt waive the rigjit to'be cohfrjpnted with thç witnesses against 
him. State v. Bowker, 2.6 Or. 313, 38 Pac. 124. Hère the déposition 
Vfas taken in a, distant p?îrt,Qf the state from where the court was 
héld 'and the défendant'? I attorney resided, without the defendant's 
consent: or pjresénpe, and was not admissible. The testimony taken 
on the preliminaryexamination, wheh the' défendant was présent, if 
admitted, fails to estabhsh the material ^act sought to be proved, — 
tjiat the lefters in evidçnpe' were the, letters proved to hâve been 
Ijlàîled by ihe défendant, as to which, without the déposition in ques- 
tion, .there lyi^as no évidence. , 

The motipn for a new trial is allowed. 
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THE E. LUCKENBACH. 

(Bistrlet Court, E. D. New York. August 5, 1902.) 

1. TowAGE— Losa OF Tow— Négligence of Tug. 

The passage of Hell Gâte by a large tug having two barges on each 
slde Is so perilous as.to requlre both sbill and JtaTorable opportunity, 
and the choice by the master of making It in a dense fog, wlien there 
was opportunity to lay up in a safe place after tbe fog came on, was 
pot justlfied by ordinary prudence, and renders the tug liable for the 
loss of one of the barges by strlklng on the rocks, caused by the fallure 
to catch the proper tide. 

In Admiralty. Suits against tug to recover for loss of a tow and 
her cargo. 

Carpenter & Park, for libelants. 
James J. Macklin, for claimant. 

THOMAS, District Judge. On the I7th day of May, 1900, the tug 
Luckenbach, a powerful vessel, with four barges, two on either side, 
left a point in New Jersey, at about 5 o'clock p. m., bound through 
the Gâte in the East rivep. The day had been overcast, but the cap- 
tain of the tug testified that it was not until he reached Fifty-Second 
Street, passing on the northerly side of Blackwell's Island, that the 
fog, concededly heavy, came ; that thereupon the tug was put at half 
speed; that at Seventy-Sixth street the fog Hfted or Hghtened to 
such an extent that he could see the east light of Blackwell's Island. 
as well as the Hght on Hallett's Point, and that thereupon he con- 
tinued his course through the Gâte, but missed the true tide, was car- 
ried to leeward, so that the starboard quarter of the outer starboard 
barge struck on Steep Rocks, and received such damage that she 
was shortly afterwards eut loose and sunk. The fîrst entitled action 
is for loss of cargo, and the second action is for the loss of the 
barge and loss of her master's personal efïects. 

The contention of the captain of the tug is that, although the fog 
shut in so that he could not see more than 300 feet ahead, yet that 
the fog hghtened up when he was at Seventy-Sixth street, so that 
he could see Hallett's Point light, and he concluded that it was pru- 
dent to make a passage through the Gâte, and that it was not neces- 
sary for him at that time to attempt to make a landing either around 
the Hook on the New York shore, or, perchance, on the Astoria 
shore, and that it was when he was about abeam of the Blackwell's 
Island light that the fog shut in so heavily again that he was unable 
to catch the proper tide to carry him through the Gâte. By his 
direction the mate took his station on the forward part of the port 
barge, attempting to find the rift that comes down from the Harlem 
river, but the fteet was not kept far enough towards Ward's Island 
to discover it. Even after the tug had passed Blackwell's Island 
lights, he could hâve laid up at the power house, where there was an 
eddy tide. When the fog shut in, the tug should hâve attempted to 
make a landing on the northerly side of the East river, or gone into 
the Harlem river, or, if it continùed until the fog became dense after 
117 F.— 62 
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passing Blackwell's Island, it should hâve attempted to lay up at 
the pOwer house. 

The careful argument of the claimant. that the master was a skilled 
navigator, thât he was the best judge of the prevailing conditions, 
and that his discrétion should not be reviewed, is not without force, 
but if apidied in every instance would excuse the master at ail times. 
The" «passage of Hell Gâte is so perilous as to require skill and favor- 
able opp^rtunity, and the choice of making it in a dense fog, when 
thé alternative was lying up.in asafe place, does not séem justified 
by ordinary prudence, To attempt unnecessarily a passage, where 
the failure to discover a particular tide invites destruction, demands 
peculiar criticism. 

The libelânts should hâve decrees for damages and costs. 



DINET V. OITY OF DBIAVAN. 

(Circuit Court, B. D. Wisconsln. August 11, 1902.) 

1. Remot^I. op Causes— Pétition— Citizbnship. 

In fl pétition for the remôval of a cause to the fédéral court, an allé- 
gation of résidence, or a description of one as of a certain place, is not 
^e eaulyalent of an allégation of citlzenshlp, on which the rlght of re- 
iapvai dépends. 
8, 8amb-t-Ambindment. 

A pétition for the removal of a cause to à fédéral court cannot be 
amended in the fédéral court, where It or the record does not show suflOi- 
élent gronnd for removali 

t On Ijlotion to Remand. 

Ryan, Merton & Newbury, for plaintiflf. 

D. B. Barnes and E. Von Suessmilch, for défendant. 

SEiÀMAN, District Judge. This case is certified from the circuit 
court of Walworth county on pétition ôf Henry G. Dinet for re- 
moval to this court und^r ;the removal aet, and the petitioner is the 
respondeiiij: in condemnatipn proceedings instituted by the city of 
Delavan îtfttake certain real esta te owned by him for public use, 
though /iiapied as plaintiiï «nder the procédure applicable in such 
cases. It is coriceded; on the one side, that the cause is removable 
if the pétition therefor states the requisite diverse citizenship, and 
on the otherr that the pétition is defective in that particular ; but an 
amendmfent is tendered to cure such defect, and cônfer jurisdiction. 
The only allégation of the pétition toi that end is 'that the petitioner 
was aftd is "a résident of the city of Chicago, state of Illinois," with 
no avetmftnt of fhis citizenship there or elsewhere, nor of diverse citi- 
zenship, aftd it is plain, under the authorities, that the allégation of 
résidence is tiot the équivalent of an allégation of citizenship, upon 
which the right of removal dépends. Consequently, the pétition is 
insufficient to confer jurisdiction (Neel v. Pennsylvania Co., 157 U. 

Ifl. Ayerments of citizenship to show jurisdiction of fédéral courts, see 
note toaipp V, wmjiams, 10 C. C. A. 261. 
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S. 153, 15 Sup. Ct. 589, 39 L. Ed. 654, and cases cited), and the 
only question for solution is this: Can an amendment be allowed 
in this court to supply the omission? It is contended on behalf of 
the petitioner (i) that the record, as certified by the state court, dis- 
closes the fact that he was a citizen of Illinois, while the city of 
Delavan is a Wisconsin municipality ; and (2) that in such event the 
defective pétition may be cured by amendment, under authorities 
which are cited. But the last mentioned proposition is without force, 
if assumed to be otherwise tenable, for the reason that the first men- 
tioned, on which it rests, is unsupported by the record. The only 
référence which appears in the condemnation proceedings is this : that 
the owners named, including Henry G. Dinet, "are not résidents of 
this county;" and in the bond for appeal the petitioner's name 
is followed by the description "of Chicago, Illinois," and the 
bond for removal contains like description. Neither of thèse référ- 
ences is sufficient, in any view, to allège or necessarily imply citizen- 
ship, and thus supply the defect in the pétition for removal. The 
jurisdiction of the state court can be ousted only by allégations there 
presented which confer fédéral jurisdiction, and the well-considered 
case of Martin v. Railroad, 151 U. S. 673, 691, 14 Sup. Ct. 53,^, 38 
L,. Ed. 311, citing the authorities, states the doctrine applicable to 
amendments of the pétition, that the jurisdictional facts must be sub- 
stantially stated in the pétition on which removal was obtained, and 
that "amendments may be allowed when, and only when, the pétition, 
as presented to the state court, shows upon its face sufficient ground 
for removal." Whether the circuit court décisions cited by counsel 
are consistent with this view is a question not arising hère, as the 
case presented is not within either of such rulings. I am of opinion 
that sufficient ground for removal does not appear in the record, 
and that the amendment tendered must be disallowed. The case is 
remanded accordingly to the circuit court of Walworth county, with 
costs against the petitioner, Henry G. Dinet. 



KAHANER v. INTERNATIONAL NAV. CO. 

(Circuit Court, E. D. Pennsylvania. October 1, 1902.) 

No. 12. 

iMMiGRATioif — Déportation — Contkact with Navigation Company — 
Brkach. 

Where, after a family of Immigrants had been excluded by the gov- 
emment for a contagious disease, the steamship Company agreed to be- 
come responsible for them on proper security belng fumished, in accord- 
ance with a modified order by the govemment, but thereafter deported 
them without giving a reasonable time to furnish such security, the 
steamship company could not défend an action for damages so eaused, 
on the ground that the déportation was an act of the law. 

Same— Evidence— Question for Jury. 

Where a steamship company wrongfully deported a family of immi- 
grants, for which it had agreed to become responsible on belng fumished 
suflaclent security, without giving the family a reasonable time to fur- 
nish the security, proof of such facts established a prima facle cause of 
action against the steamship company for the damages sustalned. 
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ii Rule(to take off nonsuit. 

Isaac Hassier, for plaintiff. 

N. Dubois Miller, for défendant. 

ARCHBALD, District Judge.* In granting the nonsuit it was as- 
sumed tiiat the déportation of the plaintiff's wife and children was 
the act of the law, for which the steamship company was in no sensé 
liable, their responsibility being merely for the breach of the al- 
leged contract which they had made. But that is net altogether the case. 
The contagious cutaneous disease which was discovered on the young- 
est child no doubt warranted the oflicers of the government in exclud- 
ing the family from a permanent landing, and requiring them to re- 
turn to the ship which had brought them into port. But on appli- 
cation to the treasury department permission was given them to 
stay if thfi steamship company would be responsible for them, the dis- 
ease being of a mild and curable character, and the di ,ion of the 
family which would otherwise resuit being recognized as a serious 
hardship. The mâttèr was thus put in the direct control of the 
steamship èompany, and left open for the opération of the private 
arrangement which had been made already with the father. By it, 
according to the évidence produced by the plaintifï, it had been 
agreed that, if proper security was oJïered the company for the care 
and the maintenance of the family during the time required to cure 
the child, the company would in turn become responsible to the 
government, providing a stay of déportation on that condition was 
granted. 

Without stopping to discuss the question whether there was a 
considération which would support such an agreement, which it seems 
to me ' it would not be difHcult to find, the plaintifï in pursuance of 
it was entitled to a reasonable opportunity to comply; and if it was 
not given him the company would be liable. In granting the non- 
suit it was held that this liability would; merely be for the breach 
of the contract involved, but on further considération I think this 
was a mistake. The whole matter, as I hâve pointed out, having been 
left in the hands of the parties to arrange, the company was answer- 
able for that which subsequently happened, in violation of what it 
had agreed to, and, although the putting of the immigrants back on- 
to the steamship may hâve been the act of the ofïicers of the law, 
the subséquent taking them out of port, and across the océan, was 
the act of the company, and was a wrong for which they are liable, un- 
less it was justified. , The rigor of the law had been relieved by the 
clemency of the représentatives of the governrtient, and in the face 
of the agreement with the father, with which he was ready and 
anxious to coniply. if su^fïiçient opportunity was given him, it cannot 
be said, so far as the company was concerned, that the déportation 
was a lawful oné. While the steamship may hâve been scheduled 
to leave that afternoon, its departure was entirely within the control 
of the company, and the inconvenience of delaying the necessary 
intervaltô allow proper security to be given was no greater to it 

• Specially assigned. 
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than tlie hardship to this father and his family of the three-months 
séparation which followed. Of course, I am only speaking of the 
case as it is now présentée. When the défendants hâve been heard, 
it may appear very dififerently; but, taking it as it stands, it was a 
mistake to withdraw it from the jury, and it must therefore be tried 
anew. 

The ruie to take ofï the nonsuit is made absolute, and a new trial 
is awarded. 



NEW EIVBR MINERAL CO. v. SEELEY. 

(Circuit Court, W. D. Virginia. September 22, 1902.) 

1. Appbal—Sopbrsbdbas—Ordbh— Construction. 

Where an order granted an appeal from an order dissolving an in- 
junetion, and recited that supersedeas was granted to the order appealed 
from on the plaintiff entering Into a bond with approved security, etc., 
on such bond having been duly given the supersedeas contlnued the In- 
junction in force during appeal. 

J. F. Bullitt and A. A. Campbell, for Seeley. 
M. M. Caldwell and John C. Blair, for New River Minerai Com- 
pany. 

McDOWELL, District Judge. In May, 1898, George M. Seeley, 
on the law side of the United States circuit court for this district, 
recovered a judgment for $12,069.37, with interest and costs, against 
the New River Minerai Company. In June, 1900, the company filed 
its bill on the equity side of said court, praying that Seeley be re- 
strained from collecting said judgment ; and on the same day a 
temporary in junetion was granted. On May 28, 1902, on final hear- 
ing, a decree was entered dissolving the injunction, dismissing the 
bill, awarding Seeley his costs, and providing further: "This decree 
shall not take effect until June 30th, 1902." It may be hère stated 
that in adding this last clause my purpose was to prevent a dissolu- 
tion of the injunction during the period that would probably elapse 
while counsel for the company were consulting their client as to the 
advisability of taking an appeal, and in the préparation of the péti- 
tion for appeal and assignment of errors. On June 21, 1902, a péti- 
tion for appeal and assignment of errors were presented to me, and 
on that date I signed the following order : 

"And now, to wit, on the 21st day of June, 1902, it Is ordered that the 
appeal be allowed as prayed for in the above pétition, and a supersedeas is 
granted to the order of this court entered on the 28th day of May, 1902, 
upon the New River Minerai Company, or some one for it, entering into 
bond, with security to be approved by one of the judges of this court, in 
the penalty of $500, conditioned according to law. But this order is not to 
talîe effect until citation bas been signed and the said bond bas been ap- 
proved." 

The citation was signed and the bond was approved July 3, 1902. 
The condition of the bond is that the appellant "do prosecute said 
appeal to efïect, and answer of damages and costs if it fail to make 
said appeal good." 

If 1. See Appeal and Error, vol. 2, Cent. Dig. §§ 2207, 2253, 2277, 2778. 
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On August 30, 1902, after the transcript of the record had been 
made, counsel for Seeley requested of the derk of this court that he 
issue exécution on the judgment at law. The clerk, being in doubt 
as to what he should do, has applied to me for instructions. Hav- 
ing. had the benefit of the views of counsel for Seeley, and being of 
opinion that the exécution should not be issued, it is perhaps proper 
for me to so advise the clerk, without requiring the question to be 
more formally presented. In addition to advising the clerk not to 
issue the writ, I reduce to writing my reasons therefor, as they may, 
if accepted as sound, prevent unnecessary and expensive litigation 
pending the settlement of the case by the appellate court. 

In the ordinary chancery cause, not involving action as to an in- 
junction, an appeal, if the supersedeas bond be given in due time, 
opérâtes as a supersedeas. Kitchen v. Randolph, 93 U. S. 86, 23 L. 
Ed. 8ià; To^n of Banville v. Brown, 128 U. S. 503, 9 Sup. Ct. 149, 
32 I,. Ed. 507; Rev. St. §§ 1000, 1007, 1012; 2 Fost. Fed. Frac. (3d 
Ed.) p. 1239 et seq., § 510. Where the decree appealed from, how- 
ever, grants, or continues in force, or dissolves, an injunc- 
tion, the rule is difïerent. In such cases the mère granting of an 
appeal, alfhoUgh the bond given is in the form of a supersedeas bond, 
does not nulUfy or set asidé the decree appealed from. For in- 
stance, if the decree dissolved an injunction, a mère order allowing 
an appeal therefrom (even though a supersedeas bond be given in due 
time) does npt continue the injunction in force. 2 Fost. Fed. Prac. 
(3d Ed.) p. 1214, § 510; Slaughter House Cases, 10 Wall. 273, 19 L. 
Ed. 915; Hovey v. McDonald, 109 U. S. 150, 3 Sup. Ct. 136, 27 L. 
Ed. 888; Knox Co. v. Harshman, 132 U. S. 14, 10 Sup. Ct. 8, 33 L. 
Ed. 249; Land Co. v. Léonard (C. C.) 24 Fed. 658; Léonard v. Land 
Co.,ns U, S. 465, 6 Sup. Ct. 127, 29 L- Ed. 445; Interstate Com- 
merce Commission v. LouisviUe & N. R. Co. (C. C.) loi Fed. 146. 
But in,,such cases it is permissible for the court or judge granting 
the appeal to provide that the injunction shall continue in force pend- 
ing the appeal. In the case at bar the contention of counsel for 
Seeley is tha.t the order allowing the appeal does not distinctly and 
unequivocally keep in force the injunction pending the appeal. In 
this I cannot agrée with them. The order not only grants an appeal, 
but "a supe;rsedeas is granted to the order" which dissolved the in- 
junction. To supersede is to set aside, to annul. An order which 
sets aside or annuls a decree dissolving an injunction must ipso 
facto reinstate the injunction. In Staflfords v. King, 32 C. C. A. 536, 
90 Fed. 136J the circuit court of appeals of this circuit held that an 
order granting an appeal from a decree dissolving an injunction left 
the injunction in forcé, where the order granting the appeal read : 
"* * * Pending such appeal, the said decree of June 18, 1896, so 
far as the same dissolves said injunction, be whoUy superseded and 
suspended,": Thelanguage hère quoted does not seem to me to 
difïer from the language used in the order in the case at bar in any 
essential particular. The latter is lacking in élégance, but it can 
mean nothing else than that the order of May 25th is superseded and 
set aside, pending the appeal. 
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LOWNSDALE et al. v. GRAY'S HARBOR BOOM CO. 
(Circuit Court, D. Washington, W. D. September 27, 1902.'» 

1. Fédéral Courts— Plbading Jurisdictionai. Facts. 

Thie facts essential to give a fédéral court jurlsdictlon must be posi- 
tively alleged, and not left to Inference. An allégation In a blll that 
défendant "claims to be" a corporation organlzed under the laws of a 
State as a boom company, coupled vrith a déniai that it has the rights of 
such a company, is not a suffleient allégation that défendant Is a citizen 
of such State for jurisdictionai purposes. 

2. EqniTY Jdribdiction — Protection of Rights in Lands — Dispdted Title. 

A fédéral court of equity is without jurisdictlon of a suit to enjoin a 
boom company from obstructing a naylgable stream by maintaining a log 
boom therein, and from continuing to occupy the boom site which plain- 
tiff claims to own as an appurtenance to lands lying on the stream, where 
défendant dénies plalntlC's title to the lands, and also that the boom 
site is an appurtenance thereto, and claims ownership of the same through 
purchase of the bed of the stream from the state as tide lands, and the 
right to maintain the boom by virtue of its franchise under the laws of 
the State. In such case plaintifC's right to relief dépends upon his title, 
whleh, being disputed, must be established by an action at law before a 
court of equity will grant an injunction to protect his rights, or to inter- 
fère with the use by défendant of property of which it is in possession. 
8. Same— Abatbment of Public Nuisance. 

A court of equity will not entertain a suit by a private Indivldual to 
abate a public nuisance consisting of an alleged unlawful obstruction 
of a navigable stream, where the only spécial injury claimed by plaintifC 
is incldental to his ownership of land on the stream, which he does not 
occupy, and his title to which is disputed. 

In Equity. Suit to enjoin the maintenance of a boom in a navigable 
river by défendant, and to recover damages. 

J. W. Robinson and J. C. Cross, for plaintifïs. 
Bu.'ili & Fox and T. B. Bridges (W. L. Sahse, of counsel), for défend- 
ant. 

HANFORD, District Judge. Pursuant to a stipulation signed by 
the attorneys on behalf of the parties, this cause vi^as submitted to the 
court without oral argument, and on each side able and elaborate writ- 
ten arguments hâve been filed, in which ail technical points which 
might avoid a true détermination according to the merits hâve been 
waived so far as the parties hâve a right to waive them ; and I hâve 
spent considérable time in reading and considering the arguments and 
authorities cited, as well as the pleadings and the évidence, with the 
purpose of rendering a décision upon the questions argued. The 
parties cannot, however, by consenting to the submission of a cause, 
confer jurisdittion, if the case is not one which meets the prescribed 
conditions essential to make it cognizable in the court in which the 
parties hâve brought it. It is useless to proceed without jurisdictlon. 
The court must consider whether it has jurisdiction, even when the 
parties hâve assumed and taken for granted that jurisdiction exists. I 
hâve therefore given attention to this important question, and hâve 

1 1. Averments of citizenship to show Jurisdiction in fédéral courts, see note 
to Shfpp V. Williams, 10 0. O. A. 261.' 
If 2. See Injunction, voL 27, Cent. Dig. |f 83, 84. 
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reached thç conclusion that the case must be dismissed for want of 
jurisdiction. ' 

It was manifestly the intention of the complainants to invoke féd- 
éral jurisdiction, on the ground that the case involves a controversy 
between.çitizens of différent states; but the allégations of the bill of 
complaint aire not sufficient to satisfy the rule, which requires that the 
jurisdiétionàl facts mUst be clearly âhown by positive ayerments, and 
not be, lë^ tç bé inferred pr guessed at. The complainants do state 
positively that they are citizens of tl\^.state of Oregon, and the défend- 
ant is ^escribed in the foUowing words : 

"Tbe défendant, the Gray's Harbor Boom Company, clalms to be a cor- 
poration éïgaîilzed and existing under the laws of the state of Washington 
as a boom "Company, and that at ail the tlmes hereinafter mentioned It bas 
made claliii,îiatid docs ncw make elalm* that it was and Is a corporation or- 
ganized and ëzlstlng as a boom company,' under the statutes of the state of 
Washington, In possession of the powera- belonging to boom companles; but 
In making thls allégation thèse plaintlffs dO not concède or intend to allège 
that the Gray's Harbor Boom Company ever complied with the laws of the 
state of Washington with référence to boom companles, so far as It relates 
to the éceupation or use of the premises, banks, shore lands, shore Unes, or 
shore rlghts hereinafter described, but allège the facts to be that It has not 
now, and néver had, any rlghts as a boom 'company with référence to the 
premises, shore lands, shore Unes, and shore rlghts hereinafter described as 
belonging' to thèse plaintlffs." 

This ilsinlçyi;^ positive allégation of any fact. Instead of the essential 
avermeht; that the défendant was at the time of the commencement of 
the suit a corporation organized and existing under the laws of the 
state of 'y^a,shington, and a citizen of said state, the bill avers that the 
défendant claims to be such corporation, and in the same connection 
dénies that it has certain rights which it claims as a boom company, 
thereby raising a question whether any real défendant has been sued. 
If individuals are falsely claiming to be organized as a corporation, 
they should be sued as individuals. The jurisdiction of this court can- 
not be suppprted upon any such straddling and uncertain pleading. If 
the complainants shoûld elect to do so, the bill of complaint might be 
amended iii thiîs particular, provided the facts warrant an amendment; 
and, if therewere no other impediment to the proceeding in this court, 
an application to amend, if n^ade, would be granted, and so the labor 
and expense ôf the litigation would not necessarily be lost. 

There is, in my opinion, however, an incurable fault, in this: that 
the subjeèt-tnattèr is not wîthin the équitable jurisdiction of a United 
States circuit court. The \vfitten argument filed in behalf of the de- 
fendant coritains- the followihg récital of the material facts of the case, 
which has not been pontroverted by; the complainants, and is suffi- 
ciently açcurate to be adoptis^ as the basis of this décision : 

"Spme yieç^rs'ago, and before ;the organizatlon of the défendant, the plain- 
tlffs clatài-to haye purchased thé lands described In the complaint, by con- 
tract mth thë' State of 'Washlngtdii. Contract number 38S, to a part of the 
land, waS'beitweén ttie state and J. P. O. Lownsdale. Oontracts numbers 380 
and 381;^eifg^b(^ween, th&.state ^nd one JohnBackus. This land Is at the 
mouth o'f'the Hiiniptulips river, and borders on Gray's Harbor. Through at 
least atjpar!;,Qf J:his land; runs the aforesald ylyer, which emptles Into Gray's 
Harbor; îts mouth belng near or wlthln the land In question. This river is 
for many miles inland navigable for floatlnggaw logs and at its mouth and 
for a short distance up the river is navigable to small craft. Just about the 
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beginning of said lands a large slough makes off frorn the river to the west- 
■ward. The river on this land, by its bends, malces an 'S.' Oommeucing just 
below the big slough, défendant bas constructed its boom works, extending 
to where the river leaves this land. The construction of the boom works is 
as such works are usually constructed; being near the middle of the river 
from the mouth of the big slough, up to where it strikes the sand island: 
thence around the island. At a convenient place below the Island is a gap 
or gâte, through which boats may go. Unless the boom is entlrely fiUed with 
logs above the gap, there is no obstruction to navigation. If the river is 
filled with logs above the gap, there Is for a time some obstruction to naviga- 
tion. At mean high tide the big slough Is from twelve to twenty feet deep, 
and at its mouth about three hundred feet wide, and gradually decreases in 
size and width, but is navigable for saw logs until after it leaves the land 
in question. Where the big slough moves ofC from the river, it (the river) is 
about three hundred and flfty feet wide, When the tide sets in, logs coming 
down the river wlU naturally go up the large slough. There are no boom 
Works along a part of the westerly bank of the river. There are many millions 
of timber which will corne to market down this river. The river ig a very 
important highway for floatage of saw logs, being the only way of getting 
tho timber which is tributary to this river to market. Last year about ten 
million feet came Into the boom; the previous year, about seven million. 
'I liis year a mucli larger number of logs will corne into the boom. The de- 
fondant's boom is at or near the mouth of the Humptulips river. There is 
110 other boom on the river below that of the défendant. The défendant was 
incorporated in 1893 under the Laws of 1890, State of Washington. The 
logs put into the river above corne down the river in large quantities when 
there is a freshet in the river. At some such times the boom and the river 
fibove the island are completely filled with logs and rubbish, and by the rusli 
of the waters the logs are piled several high above the water, and several 
feet deep below the surface of the water. It is the effort of the défendant 
at such times to clean the river by fiUing the big slough, but at times enough 
logs will come down to flU both the slough and the boom and river up to 
the island or above. The river is a swift one, and particularly so when in 
fréshet. The soil of the banks is soft. Plaintiffs' land is not under fence or 
«ultivated. The land bas but little value, unless it be for a boom site. Ex- 
trême high water or extrême high tides flood most of the lands. That de- 
fendant bas ail tide lands adjoining said lands under contract of purehase." 

The bill of complaint avers that complainants are owners of the land 
therein described, that the same is specially valuable as a site for a log 
boom, and charges that the défendant wrongfully entered thereon in 
the year 1893, and has ever since occupied and used a portion thereof, 
including the river and the slough, and the banks thereof, and certain 
buildings thereon ; and in the argument for the plaintifïs the object 
of the suit and the material issues are stated as follows: 

Object of the suit: "This is an action to recover certain portions of lots 
1, 2, and 3 in section 16, township 18 north, range 11 west, in Chehalis county, 
Washington, abutting on the Humptulips river and a large slough leading 
out of the river near its mouth, and to recover damages for the unlawful dé- 
tention of and injury to the said lands and premises, and to recover the 
rental value of the said lands and premises, and to enjoin the défendant from 
further use of and injury to the said lands and premises." 

Issues: "(1) As to the ownership of the property embraced in plaintiffs' 
complaint, and consequently plaintiffs' right to maintain this action. (2) 
PlaintifEs' right to injunctive relief against défendant, prohibiting and re- 
straining it from further occupaucy and use of and damage to plaintiffs' prop- 
erty, as well as prohibiting it from obstructing the water way in front of 
plaintiffs' property. (3) The value of the use of plaintiffs' property, as made 
by the défendant in building, maintaining, and operating its boom. (4) The 
question of damage to plaintiffs' property resulting from the construction and 
opération of plaintiffs' boom, by way of érosions, changes of channels, forma- 
tion of sand bars, etc." 



986 - • 117 FEDERAL REPORTER. 

The cQii^pf^jn^nts contenu that the principal part of the relief de- 
manded is 'an injunction, aiid that the case is one of équitable cog- 
nizance; the recovery of damages being an incidental and minor con- 
sidération. The prayer for an injunction contained in the bill of com- 
plaint is àf ,'îpiîows : 

"That the Qray's Harbor Boom Company, upon the final heariug herein, 
be perpetually fenjotoed from In any manner Interfering with or trespassing 
upon the premîses of the plalntlffs In thls complalnt descrlbed, and trom ob- 
structlng the sald river or sald slough." 

This prayer ïoilows a prayer for the restitution of the premises, for 
damages, aindlor gênerai relief and costs. 

From the fbireèoing it is apparent that the real controversy between 
the parties |s with respect to the right of the défendant to continue the 
maintenance î|,nd use of the boom located at the mouth of the Hump- 
tulips river, {which it constructed, and now has possession of. The con- 
ditions are SuCh that a boom is neéded at that location for saving the 
logs, which mûst be brought to market by fîoating down the river. 
The site, therèfore, is valuable for, that purpose, and the complainants 
claira title to it as being appartenant to the land which they claim to 
own. The défendant dénies their title to the land, and also disputes 
the right of the owner of thé land to claim the boom site as being ap- 
partenant thereto, and claims title to the boom by virtue of a fran- 
chise acquired by compliance with the laws of the state of Washington, 
and claims ownership of the boom site by virtue of contracts for the 
purchase pf the bed of the river and slough, as tide lands, from the 
State of Washington. By tendering an issue as to their ownership of 
the land and of the boom site^ the complainants require the court to 
décide a disputed question of title to real estate in the possession of 
the défendant, and by its process to dispossçss the défendant and award 
damages. With respect to thèse matters the complainants certainly 
hâve a plain, adéquate, and complète remedy at law, and both parties 
hâve à constitutional right to hâve thèse issues determined by the 
verdict of a jury. Discussion df this branch of the case is unnecessary, 
because the subject is exhaustively treated in the opinion of the su- 
prême court, by Mr. Justice Field, in the case of Whitehead v. Shat- 
tuck, 138 U. S. 146-156, II Sup. Ct. 276, 34 L,. Ed. 873. 

The question oï jurisdiction, however, must be considcred with 
référence to the prayer for an iiijunction. An analysis of the prayer, 
which is quqted above, shows that it is divisible into two parts; that 
is to say, it has two objects or purposes. One is an, injunction to 
prevent continuing trespasses upon and interférence with real estate 
by a défendant in possession thereof ; and the other is an injunction 
against the maintenance of obstructions to navigation in public nav- 
igable waters, which the défendant has constructed to serve a useful 
purpose, claiming a right to do so under the laws of the state. Thèse 
objects or purposes will be considered separately, in the order stated. 

With respect to the fîrst, it is contrary to a gênerai rule of equity 
practice to gratit an injunction, in favor of a complainant whose title 
is disputed, to restrain trespasses upon land in the possession of the 
défendant. A modification of this rule is admitted when the défend- 
ant is committing waste or irréparable injury, as by destroying val- 
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uable trees upon the land, or extracting and retnoving minerais there- 
from. Erhardt v. Boaro, 113 U. S. 537, S Sup. Ct. 565, 28 L. Ed. 
II 16. The purpose for which injunctions are granted under this modi- 
fication of the gênerai rule is to prevent irréparable mischief and main- 
tain the status quo during the pendency of litigation to obtain an ad- 
judication of disputed questions as to the ownership of the property. 
This is impracticable in this case, for the reason that the only threat- 
ened injury to the land in controversy is by obstructing the river so 
as to cause the water to eut into the banks and wash the soil away. 
Such injury cannot be prevented by an injunction, otherwise than by 
a mandatory injunction, requiring the boom to be destroyed, and en- 
tire removal of the dolphins and piles set into the bed of the river to 
hold the boom sticks in place. That form of injunction would change 
the status quo, instead of preserving it, and destroy property before 
an adjudication of the defendant's rights respecting the same by a 
court of compétent jurisdiction can be obtained. 

Passing now to considération of the proposed injunction against the 
alleged obstruction to navigation : If the boom is an obstruction not 
authorized by law, it is a public nuisance, which may be abated by 
proper proceedings instituted in behalf of the state or the United 
States government. It is essential to the maintenance of a suit by 
any individual to abate a public nuisance for the complainant to show 
that he is peculiarly affected and especially injured by it. In this case 
the complainants do not claim to be peculiarly affected or specially 
injured by the obstruction of navigation, except as owners of the land 
described in their complaint. They aver that the boom and the logs 
which it holds constitute a barrier to free ingress and egress to and 
from the land. Their right, therefore, to complain of the obstruction 
of navigation and travel upon the river and slough, dépends upon their 
ownership of the land, which is disputed, and until their title to the 
land shall hâve been established they cannot prove any spécial injury. 
It is true, they claim that their title is fully established by uncontra- 
dicted évidence which they hâve submitted in this case, but the défend- 
ant questions the sufHciency of their évidence, and, if I were author- 
ized to décide the questions affecting their title, I would consider the 
évidence insufficient to establish their claim to the boom site as a valid 
claim adverse to the state of Washington or its grantee of the tide 
lands. But the questions as to the validity of their claim and extent 
of their proprietary rights is not for this court to décide, because a 
court of equity will not assume jurisdiction tO' adjudicate disputed 
questions of title in order to exert its power to protect a right which 
is a mère incident of ownership. Deprivation of a right to ingress and 
egress to and from premises not actually occupied and used by the 
owner is not an irréparable injury similar to the cutting down of val- 
uable trees, but is such an injury as may be taken into account and 
compensated in assessing damages by a court which may take cog- 
nizance of the main controversy. 

For the reasons above given, it is my opinion that the case as made 
by the pleadings and évidence is not one in which the complainants are 
entitled to relief in a court of equity. Eet a decree be entered dis- 
missing the suit for want of jurisdiction. 
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THE BUBNA VENTURA. 
THE MERCEDES. 
, (pistolet Court, S. D. New York. September 23, 1902.) 

1. CoLLTftiDïî-^VEssBLS Crossing— In^anoRtjles 19. SI, and 22. 

A collision occurred In New York Bay between the steamshlp Buena 
Ventura, comlng up the channel from the sea, and a barge on the slde 
of the tug Mercedes, which was qn a crossîng course, golng toward the 
Brooklyn shôre. Held, \mder the évidence, that tïie tug gave timely and 
prbper signal of her intention to cross under the stem of the steamship, 
as requlred by articles 19 and 22 of the Inland rules, and foUowed the 
same by reducing speed, and changing her course to starboard for that 
purpose; that the steamship, after answerlng the signal, instead of 
keépltig' her course and speed, as reauired by article 21, changed her 
course^ or sheered to port, striklng and slnklng the barge, and that she 
was solely In f ault for the collision. 

2. Samk— Injurt of Seaman— Contributort Nesliqenck. 

A seataan Injured in a collision was not chargeable wlth contributory 
nçgUgençe because he went below for his coat after the danger of colli- 
sion became Imminent. 

In Admiralty. Suits for collision. 
See loS'Fed. 588. 

Wheeler & Cortis, for libelant Derby. 

James 1. JVIàcklin, for libelants Osborn & McCreery. 

Peter S Carter, for the Buena Ventura. 

Black & Kneeland, for Sea Ins. Co. 

ADAMS, District Judge. Thèse actions arose out ojE a collision 
which occurred about 8 o'clock in the morning of the 6th day of 
April, 1901, between the steamship Buena Ventura and the barge 
Sampson, which was in tow of the tug Mercedes. The latter with 
her barge on her starboard side, was proceeding from the landing 
known as pier 4, Black Tom, on the New Jersey side of the harbor 
of New York to 4ist Street, South Brooklyn. The steamship was 
bound in from sea, with a cargo of coal. The collision occurred in 
the vicinity pf the Statue of Liberty, near the eastern line of the 
anchorage ground. The steamship struck the barge on her port 
bow with her stem, inflicting a wound which caused the barge to 
sink. Nearly ail of her cargo of fleur was lost or greatly damaged. 
The libellant Osborn, who was mate on board of the barge, had his 
leg broken. Derby, the master of the tug, brought the action against 
the steamship as bailee to recover the damages to the barge and 
cargo- Osborn filed a libel against the steamship and the tug on 
his own behalf. McCreery filed a libel against the steamship and the 
tug to recover his damages as owner of the barge. The Lucken- 
backs as owners of the steamship filed a pétition to bring the tug 
in to that action. The Sea Insurance Company filed a pétition as 
insurer of the cargo on the barge to intervene for its interest in the 
action against the steamship and the tug. The libels and pétitions 

11 1. Collision rules, see notes to The Niagara, 28 C. C. A. 232; The Mount 
Hope, 29 C. C. A. 368. 
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were duly answered. There l's no allégation of fault on the part of 
ihe barge and liability for the damages rests between the tug and 
the steamship. 

The tug allèges that when she had nearly reached the line of the 
anchorage ground, the steamship was seen on her starboard bow 
about a quarter of a mile away bound up the river on the westward 
side of the channel and had been before concealed from the tug by 
vessels lying on the anchorage ground; that immediately upon seeing 
the steamship the tug slowed, stopped her engines and blew to her 
a signal of one whistle, which signal was answered promptly by a 
signal of one whistle from the steamship; that the tug thereupon 
ported her helm in order to pass astern of the steamship and pro- 
ceeded on the changed course and would hâve passed astern of the 
steamship had not the latter changed her course and sheered in to- 
wards the tug, which thereupon stopped and reversed, giving alarm 
whistles but without being able to avoid the collision. The tug's al- 
légations of fault against the steamship are : (i) That the steamship 
did not keep to the side of the channel or mid channel which lay on 
her starboard side, although it was safe and practicable for her to 
do so but ran over close to the port side of the channel and to the 
line of the anchorage ground ; (2) that she did not keep her course, 
but changed to the port; (3) that after exchanging the signais men- 
tioned, she did not comply therewith but changed to the port; and 
(4) that she did not stop and reverse in time to avoid the collision. 

The steamship allèges that when she was proceeding on a proper 
course up the channel, her attention was called to the tug and barge, 
then heading on a line across the course of the steamship; that 
the steamship proceeded on her course when suddenly the tug blew 
a signal of one whistle and afterwards ported her helm ; that the 
steamship answered the signal with a similar one and ported her 
helm, with the eflfect of changing her course to the starboard; that 
without any further notice or warning the tug brought the port bow 
of the barge in contact with the fluke of an anchor which was hang- 
mg over the starboard bow of the steamship close to the stem; that 
the steamship's engines were reversing full speed at the time of 
the collision and her headway stopped; that the tug after changing 
her course to the starboard under her port helm, let go the bow line 
of the barge which caused the barge to sheer across the bow of the 
steamship and brought about the collision. The steamship's alléga- 
tions of fault against the tug are (i) in having the steamship upon her 
starboard side and not keeping clear; (2) in suddenly attempting to 
cross the course of the steamship ; (3) in not stopping and reversing 
in time; and (4) in letting go the bow line as otherwise the barge 
would hâve gone clear. 

The other parties in interest allège practically the same faults 
against the respective vessels and in addition that neither had a proper 
lookout and did not blow alarm signais. 

The main disputes upon the facts are whether the tug having the 
steamship on her starboard hand improperly attempted to cross the 
bow of the steamship, in violation of articles 19 and 22 of the Inland 
Rules, and whether the steamship kept her course under article 21. 
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There îs the usual corifli(;t of testimony in the case, the crew of each 
vessel ^listaining the resjjeçtive contentions. Those on the steamship 
say geherally tHat the tug and tow kept on across the bow of the 
steamship and having crpssed and reached a position where, if their 
course hadbeen maintained, they woùld hâve been on the starboard 
aide of tïié steamship and out of hei" way, while those on the tug say 
generally that the tug having stopped to let the steamship pass across 
her bow and ported her wheel to pass under the steamship's stern 
in cônformity ,with the obligation of the rules and the signais, the 
steamship then instead of keeping on her course up the channel or 
portii^g tp give the tug moré room, changed her course to the port 
and maqë it impossible for the tug to avoid her. 

Apart from the bearing of such of the witnesses as I heard, there 
is some testimony in addition to that of those on the tûg and some 
circumstanees which détermine the controversy with respect to the 
steamship's change of course against her. One of the circumstan- 
ees is the place of the collision, which is an important factor in the 
détermination, because it tends to show what was done by the ves- 
sels. In this connection, the tug says that she stopped her engines 
before leaving the anchorage ground in the expectation of the steam- 
ship keeping up the channel and did not get much if any beyond the 
anchorage limit forming the western side of the channel, when the 
collision happened. The steamship says the tug proceeded across 
the channel from a position four points on the steamship's port bow 
and had reached a point to the eastward of mid channel, at least a 
quarter ,of a mile from the western side of the channel, where she 
was in a position to let the steamship pass under her stern, when she 
turned ground to the southward and westward bringing about the 
collision. Important testimony is produced by the tug from the 
steaipshjp Mora which was anchored at the time of the collision to 
the westward pf the anchorage line and a little above the Black Tom 
Channel. J^hc mate of that vessel was on watch and testified that 
the place of collision was in the immédiate vicinity of his vessel and 
that the Buena Ventura changed her course to the westward prior 
to the contact. The master of the steamer Navigator j who was in a 
favorable position in the vicinity to see the collision and what pre- 
ceded iti was palled on behalf of the Buena Ventura. He said that 
she starbparded her wheel and sheered to the westward to avoid the 
tug and tpw, Another witness called on behalf of the steamship, 
the master of the steamer Hollenbeck, also in the vicinity, said that at 
the time the tug blew her signal of one yi;histle, she was on the south- 
east side or outer edge of the anchorage ground. Other testimony 
satisfies me that after the; whistle was blown, the tug did not pro- 
ceed any substantial distance further out but immediately swung 
around to the southward and westward, as she was able to do with- 
out going further to the eastward. It seems to be established that 
the collision took place in the immédiate vicinity of the anchorage 
ground and that the steamship changed to the westward from her 
regular course up the channel to reach this place. The master of 
the steamship said he stopped to permit the tug and tow to cross 
ahead when she was on his port haixd and it is manifest that he 
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aiso changed his course to the westward. It was the duty of the 
steamship to keep her course and speed and the tug was entitled to 
rely upon her doing so in directing her own navigation. 

I regard the fault of the steamship as the proximate cause of the 
colHsion. No point is made that the signal of the tug, indicating 
her intention to pass under the stem of the steamship, was not time- 
ly or that the steamship was in any way misled by its absence at an 
earlier time than it was given, and I do not find fault on the tug's 
part in any of the particulars alleged. 

The libellant Osborn had his left leg broken above the ankle by 
being jammed in the collision. There does not appear to hâve been 
any fault on his part. It is urged for the steamship if he had not 
gone below to get his coat just before the collision, and with knowl- 
edge of the probability of its happening, that he could not hâve been 
hurt but such action can scarcely be deemed a contributing fault. Of 
course, he was bound to avoid the danger, if he could, but he could 
not be expected to anticipate that if he endeavored to save a neces- 
sary garment, it would resuit in his injury. He was caught in some 
wreckage and thrown overboard, sufïering much pain therefrom, 
which necessarily continued to some extent, but he seems to hâve 
sustained no permanent injury. He had been earning about $13 
per week and lost time from the date of the accident till nearly the 
first of the foUowing December, a period of about thirty-two weeks. 
He is entitled to recover for such time the sum of $416 and in view 
of the sufïering he has undergone and some that he will probably 
hâve to endure occasionally for a time, I allow him an additional sum 
of $300. 

Decree against the steamship and an order of référence to ascer- 
tain the other damages. Libels and pétitions dismissed as to the 
tug. 



BONANNO et al. v. TWEEDIE TEADING CO. 
(District Court, S. D. New Yorli. October 1, 1902.) 

1. ShIPPING— CHA.HTBR PaETT— ACTION OF ChABTEBER IN PrEVENTINQ EnTRT 

OP VkSSBI. AT CUBTOM HOUSK. 

A ctiarterer who by obstructive tactics prevents the owner from enter- 
Ing the vessel at the custom house before the time she was required by 
the charter to be tendered for loading will not be permittod to avail 
hlmself of the f act that she was not so entered as a ground for canceling 
the charter. 

2. Same— Tendek oe Vessbl, pob Loading— Custom op Port. 

To establlsh a custom of a port requiring vessels to be entered at the 
customhouse before they can be tendered for loading, to save a cancella- 
tion date, it must be shown to be so gênerai and noterions that ail per- 
sons deallng in the market are presumed to hâve linowledge of it. Evi- 
dence heU insnfflcient to establish such a custom at the port of Baltimore. 
8. Same— Construction op Charter— Notice op Rbadiness to Load. 

A charter provided that loading should commence when wrltten notice 
was given of the steamer being ready to load, "such notice to be given 

If 3. Demurrage, see notes to Randall v. Sprague, 21 C. 0. A. 337; Hager- 
man v. Norton, 46 C. C. A. 4. 
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, b^tween business liours of 9 a. m. and 5 p. m., or 1 p. m. on Saturdays." 
•It/wâs also provided in another clause thàt, if the shlp sliould not be 
Wady in loading dock before 9 a. m. on lApril 15th, the charterer should 
hâve the option of canceling the charter, t0 be declared on notice of readi- 
M^s .being given. The vessel arrived at the designated dock on Sunday, 
Ap^l i4th, and gave notice of readiness to load, and a second notice 
before'S a. m. Monday. The charterer refused to reeogiiize thèse Hotlces, 
claimlhg that notice could not legaily be glven, under the terins of the 
contraet, later than 1 p. m. on Saturday, and, on notice being again 
given after 9 o'clock, it declared its intention to cancel the charter; the 
purpose being to force a lower rate, freights having déclined after the 
charter -was made. Beld, that the only purpose of the requirement that 
notice Sholild be given in business hours was to prevent the running of 
demnraage at a time when the charterer could not load, and that, the 
vessel bfiHg ready tp load within the stipulated time, the charter was not 
subjeçï to cancellation, but she mlght still give the notice witliin a 
reasonable time, any delay being at the expense of the owner. 

In Admiralty. Action for breach of charter party. 

UIlo & Ruebsamen, for libellants, 
Wheeler & Cortis, for tespondent. 

ADAMS, District Judge.!. This is an action brought by the owners 
of the steamship "Vincenzo Bonanno" against the respondent to re- 
cover dafoages alleged to hâve been sustained through the breach of 
a charter party made in New York on the 8th day of November, igoo. 
The main features of thé case hâve been agreed upotl and may be 
briefly stated? as follows : 

The charter party described the vessel to be "now trading and ex- 
pected to be ready to load in March, igoi," and provided that sne 
should with ail possible despatch proceed to Baltimore, Maiyland, or 
Newport News, Virginia, and there load * * * from the charter- 
er on such dock as might be ordered by it "on or before arrivai in 
New York" a cargo of coal and therewith proceed to certain Mediter- 
ranean ports. The charter party further provided : 

"2. A salling telegram to be sent to the Charterers on Steamer leaving her 
last port, or In defaillt twenty-four hours more to be allowed for loading." 

"3. The cargo to be loaded at the rate of 1,000 tons per day (* * *) 
commencing when written notice is given of Steamer being completely dis- 
charged of inward cargo and ballast in ail her holds and ready to load, such 
notice to be given between business hours of 9 a. m. and 5 p. m., or 1 p. m. 
on Saturdays • * *." 

"12. Loading hours not to commence before 9 a. m. on if Ship be 

not ready In loading dock ajS ordered before 9 a. m. on Aprll 15th • * * 
Ohartererè to bave the option of càncelling this Charter, such option to be de- 
clared on notice bf readiness being given." 

The proper notice under paragraph 2 of the charter party was duly 
given 6n the 5th day of April to the charterer in New York. On the 
following day the charterer xifeclared Bâltihlore to be its option as the 
place ôf loading, whereupoh the ship's agents called attention to the 
clause which required the vessel to be in; her loading berth before 9 
o'clock a. m. of April I5th, and asked, as the ship would hâve a narrow 
margin in her cancellation date, that orders be given on or before ar- 
rivai in New York as to the berth. This request was repeated on the 
9th day of April on which day the vessel arrived in New York. On 
the loth day of April, the charterer profliised to namé the berth before 
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the vessel should be ready to sail from New York. On the I2th of 
April the owners' agents notified the charterer that the steamer would 
sail for Baltimore at noon on that day and asked that the berth be 
named before the sailing and on the same day the charterer ordered 
that she be sent to the wharf of Shaw Brothers, in Baltimore, and be 
tendered when ready at the office of Barker & McCall, Baltimore. 
On the same day the ship's agents hotified the charterer that the ship 
was completely discharged of inward cargo and ballast in ail the holds, 
and was proceeding to Baltimore ready to load as ordered. On the 
same day, the charterer notified the ship's agents that if duly tendered 
in Baltimore, it would load the ship, but if not tendered within what 
it considered charter time, it would décide whether it would cancel or 
not. Later in the day, the charterer notified the ship's agents that 
its appointment of a berth in Baltimore was based upon a misappre- 
hension of the position taken by them with respect to the time the ship 
should be ready and tendered in Baltimore, the charterer supposing 
that the ship's agents conceded the correctness of the charterer's posi- 
tion that the ship must be tendered ready in her loading berth before 
I o'clock p. m. Saturday April I3th, but learning that the ship's agents 
contested that point, the charterer protested and reserved its rights. 
Subject however to the protest and réservation, the désignation of the 
wharf mentioned was allowed to stand. 

The scène now shifted to Baltimore. The vessel arrived there on 
Sunday, the I4th day of April, and was duly berthed at the wharf in 
question and was then in readiness for loading Monday, except so 
far as the readiness was afifected by the obtainment of requisite papers 
from the Custom House. 

The owners sought assiduously to hâve ail the Custom House re- 
quirements supplied before 9 o'clock Monday, so that the vessel would 
then hâve her papers and be, without question, in légal readiness to 
perform her contract before that hour, and would hâve succeeded if 
the charterer had not interposed obstacles to prevent. Arrangements 
were made to hâve the vessel entered at 8:30 o'clock Monday, a half 
hour before the usual business hours at the Custom House, so as to 
obviate any possible difficulty with respect to necessary formalities be- 
fore 9 o'clock. The vessel had been entered in New York from her 
foreign voyage and was, for the time being, simply in a condition to 
require action upon a vessel in water ballast. Under the circumstan- 
ces, it was usual, and not in contravention of statutory law or any 
régulation of the Treasury Department, for the Custom House officiais 
in Baltimore to facilitate vessels in getting to work. With this view 
the Custom House was opened before the usual hour of 9 o'clock 
Monday morning, but the charterer attended there and protested that 
any action before 9 o'clock would be irregular on the part of the Cus- 
tom House officiais and they would be held responsible for any dam- 
ages that should occur therefrom. The officiais naturally refrained 
from acting, with the resuit that the formalities were not cOmpleted 
until after 9 o'clock. There is a very grave doubt whether in view 
of the vessel's arrivai and readiness on Sunday, it was necessary for 
her to be so entered to save the cancelling date (The Harbinger [D. C] 
117 F.— 63 
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50 Fed. 94fc; 'Gîll vi Browne, 3 C. C. A..573, 53 Fed. 394; Disney v. 
Furness' [rB?;€,] 79 Fed. 810), but if siich doubt should be resolved in 
favor of théichiarterer, on-account of the particular wording of this 
contract, ittwould stiil leave the charterer in the position of haying 
prevented a; cottifïliaBce :by ob'structive itactics, which the court could 
not perikitLitlbo take âdvaritoge ol (Mining Co. v. Humble, 153 U. S. 
540, 552, l4;Sup.Gt. 876,^38 L. Ed. 814). 

Theîre TVàs an attempt on the part of the charterer to show that 
there was à «uètom in thè port of Baltimore requiring vessels to be 
entered at thè Gustom Hause before they could be tenderéd as ready 
to save aicàncelling date. ; This charter was under what i$ known as a 
Welsh form- of -coal charter, j which had only been used in Baltimore 
for a short time ànd was little known. In order that such a custom 
could hâve any ^ect, it would not only hâve to be consistent with the 
contract — or at least not inïohsistent with it — ^but shown to be so gên- 
erai and notorious that pensons dealing in the market could easily 
ascertain it and should be presumed to hâve been aware of it. Carv. 
Car. by Sea, § 185. The évidence lailed to establish the existence of 
such a custom jn Baltimore;:. 

The point which présents the most difficulty is that with référence 
to the notice of readiness. : If the owners failed to give the notice 
according to the terms of the contract, they must abide by the consé- 
quences. It is not a question de.minimis but of contract. The own- 
ers tgave notice Sunday^ the I4th, and repeated it Monday before 9 
o'clock. The charterer refused to recognize thèse notices. Notice 
was given àgain, . shortly; àftér 9 o'clock Monday, and then the char- 
terer announced its intention of cancelling. Assuming that the vessel 
Aras in readinessto load at 9 o'clock Monday, was it still open for the 
ôwner to give^ the rèquired notice of the readiness? The contention 
ofjthe charterérris! that it was impossible for the owners to give notice 
ùnder the ; contract unlessi the, vessel arrived in Baltimore before i 
o'clock Saturday, because the time of notice being confined to loading 
àours betweed 9 à. m. ao4 S P- m- there could be no opportunity for 
kgal notice. Mohday. ; Aceoiding to this contention, though it should 
bedome impossible for the OTivners to fulfill their contract through the 
vessel sailing'ifrom New York too late to arrive in time Saturday 
moming to berth and; give notice, it could still insist upon the vessel 
being sent toîBaltirriôre before the exercise of its option could be 
called for and could wait until a notice should be given, which could 
not be legally given, before declining to load the vessel, even though 
she was actually ready to begin loading at the stipulated hour Monday 
ait:>'9 a. m. ; -The contention ihas littlâ to recommend it. It is urged 
in Exténuation of the position assumed that the vessçl under the con- 
tract was required to sail from abroad before she did and took the risk 
ola late arrivai. This is possibly true, though the facts.in that con- 
nection haviêi. not been developed in the absence of an issue upon the 
point. No î doubt the owner took the risk of being subjected to a 
daim for: damages, if a late privai of the vessel should cause any, but 
the late arrivai did not subject them to a forfeiture oî the contract, 
tinless iit frustrated the adventiire, of which there is no claim. The 
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exaction must dépend for sustainment upon the letter of the bond and 
there is a grave question whether the charterer is in a situation to 
hâve its claim allowed in a court of equity. It is said in Carv. Car. 
by Sea, treating of conditions précèdent, (section 177) : 

"And If the charterer, knowing that a condition of the contract is not 
satisfled, still allows the owner to act upon the charter party, e. g., by sending 
his ship to the loading port, he cannot afterwards rely upon the breach of 
that condition as an excuse for not loading her." 

In the case of Dimech v. Corlett, 12 Moore, P. C, cited in support 
of the test, there was a question of the breach of a condition précèdent 
in a charter party, through the failure of the owners of the vessel build- 
ing at Malta to complète her in time, for a voyage to Alexandria. 
Upon arrivai at Alexandria the breach was insisted upon. In deliver- 
ing the judgment, it was said by Sir John T. Coleridge (page 227) : 

"It Is to be presumed that the Eespondent, reslding at Malta, knew of the 
delay In the completlon of the vèssel, and of the time when It was ultimately 
in a condition to sali; if so, and he had Intended to insist that the charter- 
party was no longer blnding, nothing would hâve been more easy or just than 
to give notice to the Appellant that he so regarded it." 

And see Behn v. Bumess, 32 L. J. Q. B. 204, 208. 

In the case at bar it appears that the vessel could not reach Balti- 
more in time to fulfil the conditions of readiness and notice for which 
the charterer contended, and the charterer must hâve been aware of 
that fact, yet not only did it allow the vessel to procered to Baltimore, 
upon wbat it deemed a fruitless voyage, so far as she was concemed, 
but insisted upon her going, ail the time intending to take advantage 
of the situation to compel the owner to consent to a réduction in the 
rate of freight, the market having declined before the time of perform- 
ance was reached. 

It is not necessary, however, to rest the décision upon the doctrine 
of estoppel stated, unless the charterer has made out a sufficiently clear 
case to establish such a construction of the charter party as would 
justify the allowance of a cancellation apart frdm it. In Dimech v. 
Corlett, supra, it was said (page 224) : 

"It is important not to give to mercantile instruments, such as this, an un- 
necessarily strict construction, but such a one as, with référence to the con- 
text, and the object of the contract, will best effectuate the obvious and ex- 
pressed intent of the parties." 

The intent of the parties hère was to provide for the transportation 
of a cargo of coal at an agreed rate. The vessel was on hand and in 
readiness to commence loading at the stipulated time. The cargo was 
ready and there was nothing to prevent the completion of the contract 
but a question of technical notice claimed by the charterer, which, if 
allowed, would resuit in the owners being compelled to take a lower 
rate of freight than that agreed upon. AU considérations of justice 
are adverse to permitting a cancellation of the contract to effectuate 
such purpose, in the absence of an unequivocal expression of intent 
that the right should exist. To sustain its contention, the charterer 
insists that clauses 3 and 12 of the charter party must be read together 
so that, as stated above, there could not possibly be a notice of readi- 
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ness given until after 9 o'clock Monday and that then it was too late 
for it to he |jvén. Clause. 3 rèljated to the loading and payment for 
loss of tîme in c^se of détention. Under that clause, the évident pur- 
pose of the provision for the giving of notice of readiness in business 
hours was to prevent the running of demurrage at a time when the 
charterer would hâve no opportiiriity of loading. There is no neces- 
sary connection betvyeen the two clauses, as I read them, which would 
import into the contract, an ^obligatioti upon the owners to give the 
notice within those hours undet pain of cancellation of the charter if 
they failed. A failure would resuit merely in loss of time, which the 
owners would hâve, to sufifer,; Every second of time up to 9 o'clock 
belonged to the owners to get the vessel in readiness, and when, prac- 
tically, was thiç notice to be given if not after 9 o'clock jn order to 
carry out the contract? 'The answer of the charterer would be that 
notice could not, practically, te given after i o'clock Saturday, but as 
that would eut off the owpprs time to get ready up to 9 o'clock 
Monday, it cannot be sustained. ït seems to me that the intention 
was to compel the owners tO ^Ve notice within a reasonable time, 
after the vessel should be ready within the contract limits, any delay 
being at the owners' expense, and that the charterer should then hâve 
a reasonable time to déclare its option. I hold that notice to the char- 
terer was duly given. , 

It is claimed by the charterer that if the libel is sustained, the dam- 
ages should be assessed at one shiUing per ton, as the charterer ofifered 
to load the vessel, reservipg ail rights, upon a preçisely similar charter. 
at that much less than the rate proyided for in the charter which is the 
subject of the dispute. The libellants on the other hand claim that the 
oflfer was only cpnditional and that they actually sufïered damages in 
a much larger sum, which they can show upon a référence. The 
référence is allowed but if it should turn out that the measure of dam- 
ages is governed by the ofïer, the expense will hâve to be borne by the 
libellants. 

Decree for libellants with order of référence. 
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KIDDBR V. NORTHWESTERN MUT. LIFE INS. CO. 

(Circuit Court, D. Indiana. October 17, 1902.) 

No. 10,109. 

1. Unitbd States Courts— Rbmoval of Causes— Right ov Intbrveners. 

Where, in an action to recover the proceeds of a check, petitioners at- 
tempted to intervéne and claim ttie proceeds after the original défendant 
had lest tlie right to remove the cause to the fédéral courts by fillng an 
answer and submittlng itself to the jurisdiction of the state court, such 
interveners were not entitled to removal for the reason that they were 
not défendants, and, having conneeted themselves with the suit at the 
time it was not removable by the original défendant, they had no right 
of removal. 
Samb— Décision op State Court— Epfkct on Pbdbbai, Court. 

The circuit court of the United States has no power to review a décision 
of the state court denying intervention on a pétition by the interveners 
to remove the cause; such décision, however erroneous, being binding 
on the fédéral court. 

At Law. 

McNutt & McNutt, for plaintiff. 

Lucius B. Swift and Samuel R. Hamill, for défendant. 

BAKER, District Judge. This suit was commenced in the circuit 
court of Vigo county, Ind., on February 12, 1902. It was an action 
at law to recover the contents of a check for $10,000 drawn by the 
défendant on the Wisconsin National Bank in favor of the plaintifï, 
which check had been dishonored by the bank refusing to accept or 
pay the same. Pursuant to the statute of this state, the plaintiff, by 
indorsement on her complaint, fîxed February 24, 1902, as the day 
upon which the défendant was required to appear and plead. On 
February 25, 1902, the défendant entered its appearance, and fîled its 
answer. The answer admitted its liability upon the check, and then 
proceeded to set up at length that the First National Bank of Provi- 
dence, the Mechanics' National Bank of Providence, the International 
Trust Company of Boston, the First National Bank of Hartford, 
the Girard National Bank of Philadelphia, the Union National Bank 
of Woonsocket, the Old National Bank of Providence, and the Mer- 
chants' National Bank of Providence had served notice upon it that 
they were the real équitable owners of the contents of the check, a;id 
that, if it permitted the check to be paid, it would do so at its péril. 
In conséquence of this notice the défendant stopped the payment 
of the check. The answer is in the nature of an interplea, offering 
to bring the amount of the check, with interest and costs, into court, 
and asking that the above-named corporations be substituted as de- 
fendants, and that it be dismissed out of the suit. It was such an 
answer and interplea as entitled the défendant to the relief prayed 
for, but the state court denied it. On March 27, 1902, the above- 
named banks and trust company filed their joint pétition of interven- 
tion to be made parties défendant, setting up their interest in the 
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contents of the check. Tlieir pétition of intervention presented a state 
of faets entitJing them to be ;ma"de parties défendant. The state court, 
however, denied their pétition, and refused to permit them to become 
défendants. At the time of thie filing of their pétition of interven- 
tion, they fîled a pétition and biQnd for the removal of the cause into 
this court. The pétition and bond are formai, setting up every fact 
necessary to a removal. The court Overruled the pétition, and re- 
fU^èd to surrender jurisdiction of the cause. The interveners, how- 
ever, procured a transcript of the proceedings and papers in the state 
court, and hâve docketed the cause hère as one properly removed. 
The plaintiff now movës Ûie court to remand on the ground that the 
cause îs hot a removable one. 

The éb'mplaint avers that the plaintif! is a citizen and résident of 
the state of Indiana, and that the défendant is an insurance company 
orgï^nizçd and carrying on business urider the laws of the state of 
Wiscoosin, and that the amount in controversy is the contents of a 
$10,000 check. The cause was, therefore, removable if the défendant 
had seasonably chosen to exercise its right. It did not do so, but 
answered, and submitted itself to the jurisdiction of the state court ; 
and on March 27, 1902, when the interveners filed their pétition of 
intervention, the défendant, the Northwestern Mutual Life Insuramce 
Company, had ceased to hâve any right of removal. In this posture 
of the case the interveners had no right of removal. 

I. They were not parties défendant. The statute does not author- 
ize the removal of a suit by any one except "the défendant or défend- 
ants therein," It makes no provision for removal at the instance 
of persons who may be pecuniarily interested in the subject-matter 
in controversy. It makes no provision for compelling or allowing 
other parties to be impleàded or substituted as défendants, and there- 
by make a removable cause out of one which was previously not 
removable. The interveners, however, contend, on the authority of 
Snow V. Railroad Co. (C. C.) 16 Fed. i, Hack v. Railway Co. (C. C.) 
23 Fed. 356, and American Nat. Bank v. National Benefit & Casualty 
Go. (C. C.) 70 Fed. 420, that, the state court having wrongfully de- 
nied their right to intervene and become défendants, they should, 
for the purposes of removal, be deemed to be défendants. Thèse 
cases, in so far as they tend to sustain this contention, are, in my 
opinion, erroneous, and ought not to be regarded as controlling. 
The state court had jurisdiction of the pétition of intervention and 
of the parties, . and its décision denying the right of intervention, 
however erroneous, is binding and conclusive on this court. It can- 
not, for thepUrpose of giving the interveners a standing as défend- 
ants, be treftedas a nuUity by a court of co-ordinate jurisdiction. 
The circuit, courts of the United States are not, by the removal act, 
constituted, courts of review, with authority to reverse or hold for 
naught the décisions of the state courts on questions of who are en- 
titled to ititervene in suits pending therein. It cannot be success- 
fuUy maintained^ when a state court bas refused to permit a person 
to become a défendant, that he is a défendant because he ought to 
hâve been made one. Thèse cases are in sharp conflict with the doc- 
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trine announced by the suprême court in Ex parte Cutting, 94 U. S. 
14, 24 L. Ed. 49, and Guion v. Insurance Co., 109 U. S. 173, 3 Sup. 
Ct. 108, 27 L. Ec. ^95- Thèse cases hold that, where a pétition of 
intervention has been filed, but net granted, the interveners are not 
parties to the suit, and hâve no right of appeal. In the first of thèse 
cases the suprême court, speaking through Chief Justice Waite, after 
reviewing a number of décisions, say : 

"From this It Is apparent that, If one wlshes to Intervene and become a 
party to a suit In whlch he Is interested, he must not only pétition the court 
to that effect, but his pétition must be grapted; and, whlle It is not necessary 
for hlm to show that he has actually been admltted by an express order en- 
tered upon the record, he must at least make It appear that he has acted, or 
has been treated, as a party." 

In the last case above cited, Guion's pétition of intervention had 
been denied, and an appeal had been allowed him by the lovrer court. 
In sustaining a motion to dismiss the appeal, the suprême court said : 

"We declded In Ex parte Cutting, 94 TJ. S. 14, 24 L. Ed. 49, that such an 
appeal could not be taken. He had applied for leave to become a party, but 
thls leave was not given. So he Is not a party to the decree." 

The interveners are not parties to the suit, and so they cannot re- 
move it. 

2. But, if the interveners are to be deemed parties défendant for 
the purposes of a removal because the court wrongfuUy denied their 
pétition of intervention, the cause would still hâve to be remanded. 
When the pétition of intervention was filed, the défendant, the North- 
western Mutual Life Insurance Company, had ceased to hâve any 
right to a removal. By Connecting themselves voluntarily with a suit 
at the time not removable, the interveners subjected themselves to 
the disabihty of'the Northwestern Mutual Life Insurance Company 
in respect to a removal. Where the défendant in an action pending 
in a court of the state has no right of removal, interveners, by volun- 
tarily coming in as défendants, cannot make the cause, a removable 
one. Jefiferson v. Driver, 117 U. S. 272, 274, 275, 6 Sup. Ct. 729, 
29 L. Ed. 897; Cable v. Ellis, no U. S. 389, 4 Sup. Ct. 85, 28 L. Ed. 
186; Railway Co. v. Shirley, m U. S. 358, 4 Sup. Ct. 472, 28 L. 
Ed. 455; Speckart v. Bank, 38 C. C. A. 682, 98 Fed. 151; Bank 
V. Schuster, 29 C. C. A. 649, 86 Fed. 161, 52 U. S. App. 612; Wagon 
Works V. Benedict, 14 C. C. A. 285, 67 Fed. i, 32 U. S. App. 116; 
Commutation Co. v. U. S., 177 U. S. 311, 20 Sup. Ct. 636, 44 L. 
Ed. 782. 

For thèse reasons the cause must be remanded. So ordered. 
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O'BRIBN et al. T. MIIXEE et aL 
(Circuit Covjrt, D. Connecticnt September 16, 1902.) 

■'■■.'::;■ nô;.;49i. ■ 

1. COMPLAINT— SUFFICIENCT OF AlI,EG4,TION8. 

Where a mortgage gave the mortgagee the right of possession In case 
ôf aèfauît continuing'tfof two montliS' àfter demand, an allégation by 
tlië mbMèagee in à complalnt agalhst a third person for Injurlng the 
pfot^rty that démand hâd beeia i!«kp.ae, by plaintiffi more than two montlis 
iëttivê ipé acts com:^lâliïed of, biït wfthout glving the daté, is sufflclent 
against a d«nurrer. ' ^^ ' 

8. MoBTGASE— Injuby to Mortgagbd Pbopertt— Right of Action by Mort- 
qiAém-: ■•■■■■■ ■'.■-..,■■'.''■■■'' ' . ' 

..Und^r the law of Oonneçtiqflt, a mortgagee havlng the right ot posses- 
siçn, ajit^bugl) not in lact in , posat^s^lon, may malntain an action against 
à third' person (or an ihjury to or Ireirioval of à part of the mortgaged 
property, Where it is âUeged'that the adt 6t défendant deprlved plaintiff 
of hls sole security, and' that thèiiaortgagor is lusolvent. 

8. Chattel Mortgage— Sûï'FiciBlicY o» Description. 

A description. of propçrty in a chatf^l mortgage whlch is good as be- 
tween the parties is prima facié sufflclent as between the mortgagee and 
a trespasser who injures or converts the property after default in pay- 
ment 'of the mortgage. ' 

At Law. On demurrer to substituted complaint. 

Johii Ç.' Chamberlain, for plaintiffs. 
.St6ddàrà,& Bishop, for défendants. 

TOWNSÊNÏ), Circuit Judge. Detnurrer to substituted complaint, 
The complaint allèges th^t complàiriântis on July 27>- 1899, were thé 
owners, by virtue of i certain mortgagfé for $ioç),ôoo, of certain real 
and perSonal prbperty ii&âted at Bridgéport, said mortgage having 
beèji irnrtleciî^t^y fçcordçâ inthe lând c^cords at Bridgéport; that on 
said dày,^^âi|;'niqrt^age vvaè~in dèfaùlt; and that: 

"(7) On 8aî<|')d£^y the saià défendants; unlawfuUy and wlthout color of 
right, as ,à&lnst -ibegè i)iaint!ffls, took, possession of said property, converted 
it to' their own ùse,'sold, brolcé up, aiidjdesti'oyed the same; but the plain- 
tiff» hâve %6'kfo*^ledge as-&.^hat iiiortlôii was sold, and what was con- 
verted to theli- own use. fiaid property ï^as Valued at over $100,000, as the 
plaintiffs a^e Infoianed and bçlieve. _.j 

"(8) ïhë said value of " said mortgaged property and premises consisted 
entirely of the property taken and destroyed by the défendants, and con- 
stituted the' s'Me 'éecurlty for saïd mortgage debt, and by Its conversion and 
destruction the défendants tooli from the plaintiffs thelr sole security for 
said debt, and utterly destroyed said security to them. 

"(9) Said corporation, the Connecticut Réduction Company, the maker of 
said mortgage, Is insolvent, and wlthout abillty to pay any portion of said 
bonds or the interest due thereon, and, unless the plaintiffs can recover the 
same from thèse défendants in this action, no money can be collected from 
any source to pay any part of the Indebtedness represented by said bonds." 

The real estate is described as ail of the buildings, fences, and struc- 
tures placed on the tract of land described, together with tanks, vessels, 
boilers, and much other apparatus claimed to be fixtures. Apparently 
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the land on which this property is situated was leased. Défendants 
hâve not questioned that such property situated on leased land is real 
estate. The personal property consists of sets of tools, and imple- 
ments, materials, and fertilizers. Défendants demur upon the ground 
that there is no allégation that complainants were in possession, or had 
the right of possession, of the real estate and fîxtures, nor that the 
acts of the défendants rendered, or were intended to render, complain- 
ants' mortgage security inadéquate, or would so impair the value of the 
property as to injure their interests therein. Défendants also demur 
to the complaint so far as it relates to the personal property, on the 
ground that there is no allégation that complainants had either pos- 
session or right of possession of the personal property described in 
the complaint as required by the statute. Said mortgage does not in 
fact contain such particular description. The défendants' claim that 
there is no allégation showing the right of possession in the complaint 
is made upon the ground that it does not appear that there was a de- 
fault in the condition of the mortgage. The mortgage contains the 
provision that the mortgagor was to hâve fuU possession until de- 
fault in payment of principal and interest, or some part thereof, but, 
in case default in the payment of any interest should continue for a 
period of two months after demand made for payment at the financial 
agency of the réduction company at the city of New York, the mort- 
gagees should take possession. The allégation upon this point is : 

"(4) Upon said mortgage upon sald 27th day of July, 1899, there was due, 
by virtue of the bonds secured thereby, the sum of $100,000, together wlth 
nnpaid interest to be added thereto, and sald mortgage was in default by 
virtue of the fact that long prier thereto the interest on ail of the aforesaid 
bonds issued and secured by sald mortgage was in default, and after said 
default a demand had regularly and duly been made upon said company, 
at the financial agency of the réduction company in the city ot New York, 
for the payment of said interest, and said default had continued for a period 
of more than two months after said demand, and said period of two months 
had explred long prior to the conversion herelnafter set up." 

Défendants claim that the time of the demand should be specifîcally 
alleged. While it would hâve been proper to hâve alleged the spécifie 
date of the demand, and this would, of course, haye been necessary 
for the purpose of charging an indorser, yet,,as no authority has been 
cited by défendants in Support bf their contention, I am inclined to 
think that the defect should hâve been remedied by motion to make 
the statement niore spécifie, rather than by demurrer, and that the 
demurrer on this ground should not be sustained. 

The défendants rely upon Cooper v. Davis, 15 Conn. 560, and 
McKelVey v. Creevey, 72 Conn. 464, 45 Atl. 4, "jy Am. St. Rep. 321, 
in contending that no action by a mortgagee out of possession lies 
for injury to or removal of à part of mortgaged property. In both 
cases the article actualjyrempved was not of greàt value, and could 
not hâve seriously âfifected tHé security of the mortgage. In the prés- 
ent case it is admitted by the demurrer that the sole value of the mort- 
gaged property and premises çonsisted of the property taken and de- 
stroyed by the défendants, and that, by its conversion and destruction, 
défendants took away from complainants their sole security. If the 



1003 11% »^B|I||1BAL RBPORTB». 

allegati(»i of lhÎ9 conjplaiat .»r,6iitfae, anitjl there îs no justification for 
the a£ts of the^defendants* WBiplaiiRfints onght, injusticf > to hâve some 

The dçgeriptipn of the personaj property is not sufficient to make 
the mortgage valjid as against a bona fide purchaser without notice, 
or an attaehing creditor or trustée: in insolvency, The mortgage was, 
however, g<j>qd as to this prQperty, betweeii the parties, after default. 
It: syfiÎGi^ntly appears that the property was not talcen in the ordinary 
course of; business, and, if the défendants were actually ignorant of 
the mortgage, or hâve other justification for taking the property, they 
can set it up by way of défende. 
: An order may be entered oyerruling the demurrer. 



eHABOABl) NAT. BANK T. SI/ATBE. 

(Circuit Court, D.'Connecticut. September 16, 1902.) 

No. 1,024. 

L CORPOKAttOKS— LiABILITT o* Stockholders TO Creditors— TJnpaid Sub- 

BCRIPTIONS. '' 

Oonst, Neb. art. Hb, § 4, wjilcli provides that the original subscribers 
to the çtock of a corporation staall be Indlvidually Uable to credltors, 
after the property of the corporation shall hâve been exhausted, "to the 
estent of thelr unpaid eu'bscrlptlbns, and the UablUty for unpald sub- 
aerlptlons shall follow thë stock," does not Impose Uablllty upon a holder 
of stock which was never sUbscrlbed for, but was dellvéred to hlm as a 
bonus for maklng a loAn to the feorporatlon, without any agreement or 
eXpectatlon that It sbould be pald for. 

In Equity. On demurrer to amended bill. 

CJiarles A< Glark and Bristol, Stoddard & Bristol, for complainant, 
Brandeis, Dunbar & Hutttir and Frank T. BJrown, for respondent. 

TÔWNSEND, Circuit Judge. Since the sustâining of the demur- 
rer in this case (105 Fed. ij;q), complainant has amended its bill, 
and the défendant demurs to me bill as finally a.niehded. The facts 
are set out morè iii détail. TTfïe; principal new allégations necessary 
to be considered are tô the èfïéçt that 6,046 shares oïthe 6,246 shares 
of the capital stock of the Linçislh Street Railvyay Company, held by 
défendant, werè transferred tô him upon a written agreement, which 
recited that the corporation was iti an embarrassed condition ; that, to 
enable it to pfbceed and to carry On its nècessary and legitimate busi- 
ness and affaifs, sums of money were required from time to time, 
amounting in thè aggregate to $ïop,ooo ; that the corporation agreed 
to repay said suiîis with interest, and to procure and transfer to the 
défendant 6,046 shares of its cornmon stock to and for his absolute 

fl. Stockholders' Uablllty to credltore to equlty, see notes to Elckerson Rol- 
ler-MUl Co. vi Farrell Fouudry & Machine Co., 23 C. C. A. 315; Scott y. Latlmer, 
33 Ô. a A. 23. 

See Corporations, vol. 12, Cent Dlg. S 952. 
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use free from ail liens, daims, and trusts, as a bona fide considération 
for making such loan, and guarantied that ail of said stock should be 
fuU-paid and nonassessable ; that défendant afterward loaned be- 
tween $15,000 and $20,000, and then repudiated the contract, and 
refused to make any further loans or advances. Upon thèse alléga- 
tions there was never any agreement on Slater's part to pay for this 
stock. It was never subscribed for. Even if he could be held liable, 
upon proper allégations, for breach of contract in not loaning the 
îull amount promised by him, the facts did not place him under any 
obligation to pay for the stock thus transferred. There is nothing 
in the complaint which shows that the complainant or any creditors of 
the Company hâve sufifered from the transfer of stock to défendant, or 
calls for any change in the ruling made on the former démarrer. 

It is unnecessary to pass upon the other questions raised by the 
pleadings. 

The demurrer is sustained. 



SCHLICHÏ HEAT, LIGHT & POWER CO. v. .EOLIPYLE CO. 
(Circuit Court, S. D. New York. October 20, 1902.) 

Motion to Modify Injunction Order. Denied. 
For original opinion, see 117 Fed. 299. 

COXE, Circuit Judge. The motion is denied for the reason that in 
my opinion it is not necessary. The opinion and the decree filed here- 
in explicitly state what the défendant may and may not do. If it 
uses the ^olipyle at the smoke coUar of a stove or furnace or within 
six inches of such smoke collar it does not infringe. If, on the other 
hand, it uses the ^olipyle at a greater distance than this it does in- 
fringe. It is not possible that the défendant or the public can be 
misled as to the respective rights of the parties. 
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MEMORANBI^ÏI DECISIOlSTS. 



Al-FRANK t: MINNESOTA D0<!^ CO. (Circuit Court of Appeals, Slxth 
Circuit. aiÉie lli 1902.) No. 1,067. lu Errbr to the Circuit Court of tlie United 
States fpp; the Noriaiern District of Ohlo. J. H. McGiffert, for plaintifC In 
error. Fôrd, Snyder, Henry & M;c(îraw, (or défendant in error. Before 
LURTON, DAY, aùd SBVEEENS, Circuit Judges. No opinion. Afflrmed, 
wlth coSts, by consent of the parties. 



AMERICAN COLOETYPB 00. y. CONTINENTAI/ OOLORTYPE CO. et al. 
(Circuit Court of Appeals, Slxth Circuit. August 28, 1902.) No. 923. Ap- 
peal from the Circuit Court of the United States for the Northern District 
of Illinois. ITrancis LacUner, Otto C. Butz, and Amos C. MUler, for appel- 
lent Simeon P. Shope, John C. Mathls, and John M. Zane, for appellees. No 
opinion. Dismissed on motion of appellant. 



BALTIMORE & 0. E. CO. v. WHERRY. (Circuit Court of Appeals, Sec- 
ond Circuit. June 16, 1902.) No. 95. In Error to the Circuit Court of the 
United States for the Eastern District of New York. Thls cause cornes hère 
upon wrlt of error to revlew a Judgment of the circuit court, Eastern dis- 
trict of Neir t?oyl£, upon a verdict in f avor of défendant in error, who was 
plaintlft beloîjir. The action was for personal injuries sustalned by plalntifC 
whlle employéd as a postal clerk in a car whlch was belng transferred in 
Philadelphia ' from a train whlch had arrlved from Washington to a train 
■Whieh was about to leave for Jersey City. A. B. Boardman, for plaintlfE in 
error. Geo. A. "Voss, for défendant JÂ en-or. Before LACOMBE and TOWN- 
SBND, .Circuit Judges, and ADAMS, ^District Judge. 

PER CCJRIAM, The propositions aflVanced by both sldes upon the argu- 
ment In thls court are not secnuduïp allegata. The défendant contends that 
Its road carried the plaintlfE froni Waishlngton to Philadelphia, whlle hls 
journey from Philadelphia to Jersey City was to be made upon another road. 
But the answer, as the trial judge pointed ont, admltted that the Philadelphla- 
Jersey City train was a "train of the défendant" The plaintiff seeks to 
avoid the opération of a statute o( Pennsylvania hy Insisting that the de- 
fendant had speclflcally contracted to transport him as a passenger the whole 
distance from Washington tp Jersey City. But hls complaint alleged no such 
contract. Hls cause of action Is presented as one sounding in tort, for a breach 
of duty owed to him, not for a failure to perform a contract It is ordlna- 
rily an unsatlsfactory disposition of an appeal to send a cause back for a 
new trial beeause of some question of pleadlng; the better way belng to 
amend the pleadlngs to conform to the proof. But the difflculty wlth thls 
cause seems to be that the "contract theory" was an afterthought, not sug- 
gested till the case was given to the jury. In conséquence, nelther slde dl- 
rected its proof to showlng, upon the theory that there was some contract, 
precisely what the contract was. The action was tried as an action of tort, 
and in conséquence the record does not satlsfactorily présent the facts by 
whlch the soundness of the propositions now advanced in argument can be 
tested. The judgment, therefore, Is reversed, and a new trial ordered. Be- 
fore it Is had the parties may move the circuit court for leave to amend their 
pleadlngs, so as to allège the cause of action or défense to whlch their re- 
spective proofs are to be dlrected. Costs to ablde event of new trial. 
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BROWN et al. v. MITCHELL. (Circuit Court of Appeals, TWrd Circuit. 
September 8, 1902.) No. 43. Appeal from the Circuit Court of the United 
States for the District of New Jersey. Agreement of counsel to docket and 
dismiss appeal under rule 20 (31 C. 0. A. clxii, 90 Fed. clxii). 



DAYTON COAL & IRON CO. v. NORRIS. («rcult Court of Appeals, Sixth 
Circuit. May 6, 1902.) No. 985. In Error to the Circuit Court of the United 
States for the Eastern District of Tennessee, Burkett, Miller & Mansfleld, for 
plalntiff in error. Williams & Lancaster, Thomas & Thomas, and A. P. 
Haggard, for défendant in error. Before LURTON and DAY, Circuit Judges, 
and WANTY, District Judge. No opinion. AfBrmed, wlth costs. 



In re FIRST NAT. BANK OF YOUNGSTOWN. (Orcult Court of Appeals, 
Sixth Circuit. May 15, 1902.) No. 1,042. Pétition to Review an Order of the 
District Court of the United States for the Northern District of Ohio. Arrel 
McVey & Robinson, for petitioner. Frank L. Baldwln, for bankrupt Before 
LURTON, DAY, and SBVERENS, Circuit Judges. No opinion. Afflrmed, 
wlth costs. 



GAFFNEY v. PRUBTT. (Circuit Court of Appeals, Pifth Circuit Octo- 
ber 13, 1902.) No. 1,133. In Error to the Circuit Court of the United States 
for the Bastem District of Texas. J. F. Lanier (George C. Gréer and H. B. 
Short, on the brief), for plalntiff In error. Presly K. Ewing and S. R. Perry- 
man (Perryman & Kottwitz and Ewing & Ring, on the brlef), for défendant 
in error. Before PARDEB, McCORMIOK, and SHELBY, Circuit Judges. 

PER CURIAM. The judgment of the circuit court is afflrmed. 



LANYON ZINC CO. et al. v. BROWN et al. (Circuit Court of Appeals, 
Eighth Circuit. September 5, 1902.) No. 1,786. Appeal from the Circuit 
Court of the United States for the District of Kansas. Albert H. Walker, 
John H. Atwood, and William W. Hooper, for appellants. Philip C. Dyren- 
forth, for appellees. No opinion. Afflrmed, wlth costs. 



LOEB y. TRUSTEES OF COLUMBIA TP., HAMILTON OOUNTY. (Cir- 
cuit Court of Appeals, Sixth Circuit. May 14, 1902.) No. 738. In Error to the 
Circuit Court of the United States for the Southern District of Ohio. O. 
Hammond Avery, H. D. Peck, and John W. Warrington, for plaintifE In error. 
Louis A. Ireton and Burch & Johnson, for défendant in error. Before LUR- 
TON, DAY, and SBVERENS, Circuit Judges. No opinion. Dlsmissed on 
stipulation of counsel. 



LOUISVILLE & N. R. CO. v. CROSSLBY. (Circuit Court of Appeals, Pifth 
Circuit. October 21, 1902.) No. 1,194. In Error to the Circuit Court of the 
United States for the Northern District of Georgla. Jos. B. Cumming, Bryan 
Outaming, and Sanders McDanlel, for plalntiff in error. Hoke Smith, for 
défendant in error. Before PARDEE, McCORMIOK, and SHELBY, Circuit 
Judges. 

PER CURIAM. The judgment of the circuit court is afflrmed. 
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MéDOWmiJ ▼. FRATERNAL UNION OF AMERICA. (Carcult Oonit 0« 
AppÈate, Plfth Circuit OctOber 7, 1902.) Np. 1,124. In Error to tUe OlrcuJt 
Court of tbe Cnlted States for tbe Noithem District of Georgla. Grlgsby H. 
Thomas, Jr., and B. H. HIU, for plalntlff in error. Shepard Bryan, for défend- 
ant In error. Before PARDBB, McCOEMICK, and SHBLBY, Circuit Judges. 

PBR OTJRIAM. The judgment of the circuit court la afltomed. See Blgelow 
T. Insurance Co., 93 U. S. 2S4, 23 L. Ed. 918. 



MADBOX Vi GOENBLL et aL (Ctrcult Ooturt of Appeals, Plfth Circuit 
October 21, I«iÔ2.) No. 1,15& Àppeal from the District Court of the United 
States for the Northêm Dlstrldt of Qeorgla. P. H. Brewster, Arthur Hey- 
man, and R. T. Dorsey, for appellant Jolin M. Slaton, BenJ. Z. Phillips, and 
J. D. Kllpatrick, for appellees. Before PABDBB, McCORMICK, and SHBIr 
BY, Circuit Judges. 

PBRCUBIAM. As the ré<i6rd Shows thai the appellant H. B. Maddoz, 
dénies tbaïBelB, or was at thé tlme bankruptcy proceedlngs were Instltuted, 
a partner In'tlîvflrm of W. Bi Small & Co;; and as said H. B. Maddox was 
not adjudlcftted abahkrupt siid the Judgment adjudlcatlng W. B. Small ft 
Oo. and W. B. Small and X B. Jones Indivldually, was made wlthout préju- 
dice In any way whatever to the rlghts of H. B. Maddox to be heard her»> 
after upon any question InvolTlng his respoaslbillties as an alleged member 
of the flrm of W. B. Small & Co., the said H. B. Maddox has no appealable 
Interest therein, and thls appeal Is dismlssed. 



MADDOX ▼. GORNBUi et Ri,' (plrcult Court of Appeals,; Flfth Circuit 
October 21, 1902.) No. 1,159. Pétition to Revlew ï'roceedlngg In the District 
Court of the United States for tlie Northern. District of Georgla. P. H. 
Brewster, Arthur Heyman, and R. T. Dorsey, for petitioner. Jno. M. Slaton, 
Benj. Z. PhUllps, and J. D. Kllpatrick, for respondents. Before PARDEBl 
McCOEMICK, and SHBLBY, Circuit Judges. 

PBE CURIAM. The pétition to revlew is denled. 



OTTO r. GBAllFF, (Circuit Court of Appeals, Thlrd CBrenît September 
0, 1902.) No. 44. Appeal from the District Court of the United States for the 
District of New Jersey. No opinion. Cause docketed and dlsmissed by ap- 
pellee, under rule 16 (31 C. C. A. dix, 90 Fed. cllx). 



PBAROB et al. V. OLD OOŒiONY STBAMBOAT CO. (Circuit Court of Ap- 
peals, Mrst CSirenlt Aprll 24, 1900.) On Eèhearing. 

PBE CtrRiAM. Judgment vàcated, decïëè iéversed, and case remanded to 
Oie district court See 38 a a A. 668, 670, 98 Fed. 131, 133. 



BUOKBR T. C0èO-COLA CO. (Circuit (Jourt of Appeals, Flfth CTrcuIt 
Oqtober ?1, 1902.) No. 1,161. In Error to the Circuit Court of the United 
States for the Northern District of Georgla. B. A. Angler and Gteo. L. Bell, 
for plalntlff In error. Eeuben R. Arnold, for def^dant in error. Befor» 
PARDBB, McCORMICK, and SHBLBY, Circuit Judges. 

PBE CURIAM. Tbe Judgment of the circuit court Is affirmed. 
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SHEPARD et al. V. BAERON. (Citcuit Court of Àppeals, Sixth Circuit. 
May 6, 1902.) No. 903. Appeal from the Circuit Court of the United States 
for the Soutliern District of Ohio. Pugh & Pugh, for appellants. Dyer, 
Williams & Stouffer, for appellee. Before LURTON, DAT, and SEVERENS, 
Circuit Judges. No opinion. Dlsmlssed, with costs, for want of jurlsdictlon. 



THE STARTLE. (Circuit Court of Appeals, Thlrd Circuit. September 24, 
1902.) No. 31. Appeal from the District Court of the United States for the 
District of Delaware. 

PBR CURIAM. Thls cause heing called In its regular order, and on motion 
of George A. EUiott, Esq., of counsel for appellant, It is ordered, adjudged, 
and decreed by thls court that the appeal in thls cause be, and the same Is 
hereby, dlsmlssed at the costs of appellant. 



TAYLOR V. DEOATUR MINERAL & LAND 00. (Circuit Court of Appeals, 
Flfth Circuit October 17, 1902.) No. 1,115. Appeal from the Circuit Court 
of the United States for the Northern District of Alabama. See 112 Fed. 449, 
and 115 Fed. 1022. Before FARDEE and McCORMICK, Circuit Judges. 

PBR CURIAM. The pétition for hearlng herein is granted, and this case 
Is ordered set down for hearlng on regular assignaient, to be heard by a full 
bench. 



UNITED STATES v. BRAÏ et al. (Circuit Court of Appeals, Elghth 
Circuit. September 1, 1902.) No. 1,756. In Error to the District Court of 
the United States for the District of Colorado. Earl M. Oranston and Ernest 
Knaebel for the United States. Milton J. Stair and John H. Lelper, for de- 
fendants in error. No opinion. Affirmed, without costs to either party in thls 
court. 



WILKINS V. MUTUAL GOLD & COPPER MIN. CO. (Circuit Court of 
Appeals, Elghth Circuit August 18, 1902.) No. 1,779. In Error to the Circuit 
Court of the United States for the District of Wyoming, Henry C. Hall, K. 
R. Babbitt, R. C. Thayer, and Charles H. Bryce, for plaintiff In error. Charles 
F. Flshback and John S. Williams, for défendant in error. No opinion. Dls- 
mlssed, pursuant to stipulation; each party to pay his own costs. 



WRIGHT, Oomptroller General, v. LOUISVILLE & N. R. CO. (Circuit Court 
of Appeals, Flfth Circuit October 13, 1902.) No. 1,156. Appeal from the Circuit 
Court of the United States for the Northern District of Georgla. For opinion 
below, see 116 Fed. 669. Boyliin Wright and J. M. Terrell, for appellant 
Jos. B. & Bryan Cummmg and King & Spalding, for appellee. Before FAR- 
DEE, McCORMICK, and SHBLBY, Circuit Judges. 

PBR CURIAM. The decree of the circuit court Is affirmed. 
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HARTflOBD RIIBBBR WOKKS 00* T. CONSOLIDATED RtJBBBR TIRH 
CO, (Olïcuft C«iiri D. New Jersey. May 8, 1902.) J. Laflin Kellogg, for the 
motion, jb^^pli ^Uifg, oppojsed. 

KIRKPÀÏ'RIQK, District Judge. Tbe blU of complalnt In thls cause Is 
substantlally tfeÇ' è«nie as that of India Bubber Oo., v. Same Défendant, 117 
Ped. 354, and the relief sbught of the same character, belng money damagea 
for contracts broken. The cases were heard together. For reasons given in 
the case above referred to, Judgment mnst be for the défendant on demurrer, 
and the bill dismissed. 
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